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jSrilSrETIBTH    DAY. 


'Thursday,  May  1,  1873. 

'The  Convention  met  at  ten  o'clock  A. 
M.,  Hon,  Wm.  M.  Meredith,  President, 
i  n  the  chair. 

Prayer  by  Piev.  Jas.  W.  Curry. 

The  Journal  of  yesterday  was  read  and 
Tipprove<i. 

PETITIONS  AND  MEMORIALS. 

Mr.  Stanton  presented  a  memorial  of 
citizens  of  Philadelphia,  praying  for  the 
recognition  of  Almighty  God  and  the 
christian  religion  in  the  Constitution, 
which  "Was  laid  on  the  table. 

Mr.  G.  W.  Palmer  presented  two  peti- 
tions of  citizens  of  Luzerne  county  of 
like  import,  which  were  laid  on  the 
table. 

Mr.  Beebe  presented  two  petitions  of 
'Citizens  of  Venango  county  of  like  im- 
port, whicii  were  ordered  to  lie  on  the 
table. 

]Mr.  Stewart  presented  a  memorial  of 
like  import  from  citizens  of  Fi-anklin 
county,  which  was  laid  on  the  table. 

Mr.  Clark  presented  the  petition  of 
one  hundred  and  sixty-tive  citizens  of 
Indiana  county,  another  petition  of  twen- 
ty-three citizens  of  the  same  county,  and 
another  petition  of  fifty-one  citizens  of 
Westmoreland  count}',  of  like  import, 
which  were  laid  on  the  table. 

invitation  to  BEDFORD. 

Mr.  RuvSSELi..  Mr.  President :  I  have  a 
communication  from  citizens  of  Bedford 
which  I  ask  to  have  read  and  laid  on  the 
table  for  the  present.     " 

The  President.  The  communication 
will  be  read. 


The  Clerk  read  as  follows : 
To  the  honorable   the  Constitutional  CoU' 
vention  of  Pennsylvania : 

The  undersigned,  appointed  by  a  meet- 
ing of  the  citizens  of  Bedford  a  commit- 
tee to  invite  your  honorable  body  to  hold 
your  summer  session  at  Bedford,  respect- 
fully represent  that,  at  the  aforesaid  meet- 
ing of  the  citizens  of  Bedford,  the  follow- 
ing resolution  was  unanimously  adojited  : 

Resolved,  That  the  honorable  the  Con- 
stitutional Convention  of  Pennsylvania  be 
and  they  are  hereby  respectfully  invited 
to  hold  their  summer  session  at  Bedford, 
and  that  the  audience  room  of  the  Evan- 
gelical Lutheran  Church  be  tendered 
them  as  a  place  of  meeting,  the  same 
having  been  placed  at  the  disposal  of  this 
meeting  for  that  purpose. 

The  undersigned  take  pleasure  in  pre- 
sentmg  this  invitation  to  your  honorable 
body,  and,  in  common  with  the  people 
whom  they  represent,  will  be  greatly 
gratified  should  the  Convention  see  fit  to 
accept  it. 

E.  F.  KERR, 
B.  F.  MEYERS, 
W.  M.  HALL. 
.rOHN  CESSNA, 
W.  P.  SCHELL, 
THOS.HAILLEY, 

F.  BENEDICT, 
JOHN  LUTZ, 
R.  F.  WILSON. 

Bedford,  Pa.,  ApHl  17,  1873. 

Mr.  Rltssell.  I  move  that  the  commu- 
nication lie  on  the  table  for  the  i^resent. 

Mr.  Howard.  I  move  that  the  invita- 
tion be  accepted. 
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Mr.  Mann.    I  second  the  motion, 

Mr.  Lilly.  I  move,  as  an  amendment, 
that  it  be  laid  on  the  ta7)le. 

Tlie  Presidknt.  That  is  not  an  amend- 
ment to  the  motion. 

Mr.  HuNsiCKER.  I  more  that  it  "be  in- 
definitely postponed. 

Mr,  Hahry  White.  I  hope  that  the 
consideration  of  this  matter  will  be  post- 
poned for  the  present. 

Mr.  H.  W.  Palmer.    Tliat  is  right, 

Mr.  Harry  White.  I  make  that  mo- 
tion. 

Mr.  Bartholomew.    I  second  it. 

The  President.  It  is  •moved  and  S5ec- 
onded  that  the  further  consideration  of 
this  subject  be  posti)oned  for  the  presents 

The  motion  was  agreed  to. 

THE  JUDICIAL  ,SYSTE3I. 

Mr,  Darlington.  1  move  the  Conven- 
vention  resolve  itself  into  committee  of 
the  whole  for  the  further  consideration 
of  the  article  reix>rted  by  the  Committee 
on  the  Judiciary. 

The  motion  was  agreed  to,  and  tlie  Con- 
vention resolved  itself  into  the  committee 
of  the  whole,  Mr.  Harry  White  in  the 
chair. 

Tlie  Chaiebian.  The  question  before 
the  committee  of  the  whole  when  it  ad- 
journed yesterday  was  the  amendnaent 
of  the  gentlennan  from  Allegheny  (Mr„ 
MacConnell)  to  the  amendment  of  the 
gentleinan  from  Philadelphia  (Mr.  Wood- 
ward) to  the  second  section.  Tlie  gentle- 
man from  Allegheny  (Mr.  Ewing)  is  en- 
titled to  the  floor. 
Mr.  J.  N.  PuRviANCE  rose. 
The  Chairman.  The  gentleman  fron? 
Allegheny  has  the  floor. 

ISIr.  Ewing.  I  will  yield  to  the  gentle- 
man from  Butler  for  the  present. 

Mr.  J.  N.  PuRVi ANCE.  Mr.  Chaimian : 
I  shall  contino  my  remarks  as  closely  as  I 
can  to  the  question  now  Ijefore  the  com- 
mittee, and  I  promise  to  ask  their  indul- 
gence but  for  a  short  time. 

The  question,  as  I  understand  it,  is  011 
the  motion  of  the  gentleman  from  Alle- 
gheny, (Mr.  MacConnell,)  amendatory  of 
the  proposition  of  the  gentlcnmn  ft-oms 
Philadelphia,  (Judge  Woodward,)  and 
may  be  briefly  stated :  Shall  the  judges 
be  elective  or  appointive  ? 

Much  has  been  said  on  lx»th  sides  of  tho 
question,  and  well  and  ably  said,  I  shall 
3iot  pretend  to  answer  all  the  argi^ments 
of  the  gentlemen  who  favor  tho  appoin- 
tive system,  nor  follow  in^the  same  line  of 
thought  with  the  gentlemen  who  favor 
the  present  system  of  an  elective  judici- 


ary. It  is  gravely  asserted  that  thenghts 
and  liberty  of  the  people  are  not  safe  un- 
der an  elective  judiciary,  and  that  the 
people  are  not  competent  to  ma&e  wise- 
and  judicious  selections  of  judges;  that 
bad  and  corrapt  men  will  control  nomina- 
tions, and  that  judges  vrill  be'  chosen 
more  from  joartisan  sym:i>athy  than 
from  eonsMerations  of  the  public  good. 
But  no  facts  or  proof  are  brought  forward 
to  show  that  the  appoinitive  is  the  best 
system.  It  ia  true  that  the  distingtiishecl 
delegatefronj  Philadelphia  (Judge  Wood- 
ward) asserts  that  the  Judges  held  their 
ofl&ce  by  appointment  for  over  onp  Iiun- 
dred  and  fifty  years,  from;  the  organiza- 
tion of  the  government  under  William 
Penn  dorm  to  the  year  1851,  and  that  since 
then,  only  a  peiiod  of  twenty-two  years, 
they  have  held  by  el e-ctions;  and  be'seems 
to  assume  that  the  people  had  a  purer 
and  better,  a  more  able  and  profound  j  udi- 
ciary  under  the  appointive  sj'stem  than 
imder  the  popular  system  now  in  force. 
How  do«3  he  prove  this  ?  I  have  listened 
carefally  to  bis  arguments,  and  havo  been 
unable  to  discover  anything  in  them 
which  establishes  the  facts  assumed  bj- 
him.  It  is  true  he  refers  to  cases  where 
the  people  have  not,  in  his  judgment, 
made  the  best  selection  of  judges.  That 
may  be  so,  but  what  does  it  i3aDve  ?  Kather 
an  objection  to  our  whole  fonrt  of  govern- 
ment than  to  any  co-ordinate  branch  of 
it.  The  peo]5le,  perhap^s,  do  not  alwaj^S' 
make  the  wisest  choice  of  Presidents, 
Congressmen,  Governors,  legislators,  &c.; 
yet  the  great  and  v/ise  principles  of  oui' 
govei*nment,  national  or  State,  are  not  to 
he  set  aside  on  that  aeeotmt.  And  I 
would  say,  as  a  general  rule,  the  j)eople 
are  the  safest  depositoi-y  of  power,  though 
exceptions  in  practice  may  occur.  The 
gentlemen  argue  rather  froni  exceptional 
cases. 

But  if  we  recnr  to  the  history  of  our 
State  for  the  last  half  century  as  to  the 
administration  of  law  in  our  corals  of 
justice,  and  contrast  the  period  of  elec- 
tive and  appointive  judiciary,  we  may  find 
that  the  former  has  secured  to  the  i)eople 
an  equal  if  not  a  better  class  of  judges 
than  the  latter. 

But  it  is  said  that  the  judges  if  ap- 
pointed would  be  less  partisan.  This  ex- 
perience does  not  sustain.  One  of  the 
leading  causes  of  both  the  tenure  and 
mode  of  selecting  the  judges-  was  their 
exercise  of  an  undue  x>olitical  influence- 
in  tlieir  districts,  and  the  one-sided  parti- 
san character  of  the  whole  bench  through- 
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out  the  entire  State  was  the  subject-mat- 
ter of  universal  complaints  It  is  well 
known  to  many  of  the  gentlemen  of  this 
Convention  that  for  forty  years  no  Whig 
or  partisan  of  the  Adams  or  Clay  scliool 
of  politics,  however  eminent  and  pro- 
found in  legal  learning,  could  hold  a  seat 
on  the  bench  of  any  of  tlie  courts  of  this 
Commonwealth.  If  the  whole  bar  of 
Philadelphia  had  aslved  the  appointment 
of  either  John  Sergeant  or  Horace  Binney 
to  a  seat  on  the  sujireme  bench,  it  would 
have  been  denied  them.  This  was  party 
discipline,  party  law,  that  no  Governor 
dare  violate  and  hope  for  a  re-nomination 
and  election.  A  case  occurs  to  me  now 
that  I  have  a  distinct  memory  of,  that  of 
your  honored  father,  sir,  the  late  lament- 
ed Judge  White,  and  I  may  remark  that 
I  feel  a  delicacy  in  referring  to  him  as 
you  occupy  the  chair. 

Judge  White  was  a  lawyer  of  extensive 
practice,  a  gentlemen  of  accomplished  ed- 
ucation and  fine  social  qualities,  and  pos- 
sessed profound  legal  knowledge.  Leav- 
ing a  large  practice  in  manj"  of  the  west- 
ern counties,he  accepted  the  appointment, 
voluntarily  tendered  to  him,  of  president 
judge  of  tiie  district  composed  of  tlie 
counties  of  Armstrong,  Indiana,  Jefferson 
and  Westmorland,  performing  the  duties 
with  impartiality  and  a  clear  mind  and 
sound  judgment,  for  some  ten  years,  to 
the  entire  satisfaction  of  the  bar  and  com- 
munity. At  the  expiration  of  his  term 
the  people  of  the  district,  by  thousands, 
and  the  bar  with  almost  entire  unanimit}'", 
petitioned  for  his  re-appointment.  And 
yet  such  was  the  state  of  party  discipline 
.ind  part^'-  law  that  the  Executive  of  our 
great  State  obej-ed  its  mandate  and  ap- 
pointed, or  rather  nominated  to  the  Sen- 
ate, another,  fresh  from  the  halls  of  the 
House  of  Representatives.  I  mention 
tliis  fact  and  tliis  case  as  one  in  entire  accor- 
dance witli  the  partisan  feelings  of  these 
days,  and  tlie  Governor's  action  as  consis- 
tent with  liis  fidelity  to  the  principles  of 
the  party  that  elevated  him  to  power.  His 
private  judgment  and  personal  feelings 
might  have  led  him  to  a  different  re- 
salt,  for  no  one  possessed  a  more  generous 
nature  or  kinder  heart.  With  Judge 
White  off  the  bench,  if  my  memory 
serves  me  correctly,  all  the  courts  of  the 
State  were  then  presided  over  by  judges 
holding  one  and  the  same  political  faith. 
It  was  tliis  state  of  things  that  led  to  the 
constitutional  provision  for  the  election 
of  judges. 

I  need  scarcely  refer  to  several  judges 


who  received  their  commissions  by  ap- 
pointment, that  were  so  entirely  incompet- 
ent that  through  tlie  pressure  of  public  sen- 
timent, as  well  the  bar  as  the  people,  they 
were  compelled  to  resign.  And  I  am  sure 
lam  justified  in  the  remark  that  the  Su- 
preme Court  is  as  ably  constituted  under 
the  elective  S3-stem  as  it  was  under  the  ap- 
pointive. It  is  no  disparagement  to  Gib- 
son, and  Rogers,  and  Bell,  and  Burnside, 
and  Kennedy,  and  Coulter  to  comj^are 
them  as  only  equals  of  Woodward,  and 
Thompson,  and  Black,  and  Lowrie,  and 
Agnew,  and  Read. 

You  cannot  make  judges  less  partisan 
by  appointing  them.  The  Governor  is 
partisan,  and  necessarily  must  be  so  un- 
der our  system  of  government.  The 
judges  appointed  by  him  are  of  the  same 
political  faith,  and  the  fountain  cannot  rise 
above  itssource.  This  isa principle  recog- 
nized by  botli  parties,  witli  rare  excep- 
tions, since  the  organization  of  our  govern- 
ment. And  yet  it  is  tlie  pride  and  admi- 
ration of  every  citizen  of  Pcnns^dvania 
that  our  judiciary  is  as  pure,  as  upright 
and  able  as  the  judiciary  of  anj'  State  of 
the  Union,  or  of  the  world.  No  partisan, 
however  v,-arm  his  zeal  and  strong  his 
prejudices,  has  ever  carried  them  on  the 
bench.  The  judicial  ermine  is  pure  and 
spotless  and  commands  the  entire  confi- 
dence of  the  whole  community.  God 
grant  it  maj''  ever  be  so.  I  will  go  as  far 
as  any  other  man  in  this  Commonwealtli 
to  raise  the  judges  above  all  partisan  feel- 
ing in  tlie  discharge  of  their  official  du- 
ties ;  yes,  to  lift  them  out  of  party  politics 
entirely.  A  right  step  in  this  direction  is 
the  elective  system,  for  thereby'  you 
make  them  more  independent. 

You  never  can  secure  harmony  between 
the  co-ordinate  branches  of  tlie  govern- 
ment— tlie  executive,  legislative  and  judi- 
ciary'— so  well  as  to  make  each  indepen- 
dent of  the  other.  This  cannot  exist 
where  one  is  created  by  the  other. 
Equality-  can  only  exist  where  power  and 
authority'  emanate  equally  from  the  same 
source. 

My  remarks  so  far  have  been  confined 
to  the  question  now  more  directly  before 
the  committee.  Hereafter  I  may  say 
something  on  the  other  sections  of  the 
article  reported  by  the  Judiciary  Commit- 
tee. I  may  now  remark,  in  general  terms, 
that  in  my  judgment  the  people  desire 
very  few  amendments  to  the  present 
Constitution  as  to  our  judiciary  sj^stem. 
I  am  much  strengthened  in  this  belief 
from   the  remarks   of  tlie  distingu'shed 
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gentleman  from  Colambia  (Mr.  Bucka- 
lew:)  "The  present  judicial  system  can 
be  carried  forward  indefinitely  under  the 
present  Constitution  as  well  to  ten  mil- 
lions of  people  as  to  half  a  million."  He 
also  cited  the  words  of  that  eminent 
jurist,  the  late  Judge  Gibson  :  "  Our  judi- 
dicial  system  is  the  best  on  the  earth." 

And  the  honorable  chairman  of  the 
Judiciary  Committee,  in  the  course  of  his 
able  speech,  a  few  days  ago,  said  he 
believed  our  judicial  sj'stem  is  the  best 
of  any  in  the  Union.  With,  then,  some 
few  changes,  such  as  indicated  In  my 
remarks  when  last  I  addressed  the  com- 
mittee, I  would  be  satisfied  with  the 
present  Constitution. 

If  it  should  be  deemed  advisable  to  es- 
tablish a  probate  court,  or  to  increase  the 
number  of  judges  on  the  supreme  bench 
and  courts  of  common  pleas,  the  Legisla- 
ture is  clothed  with  ample  power  for  these 
purposes,  as  w^ell  as  to  withdraw  from  the 
Supreme  Court  the  consideration  of  bills 
in  equity,  writs  of  mandamus,  quo  war- 
ranto, etc.  The  Constitution,  in  the  fifth 
article,  section  six,  confers  the  power  upon 
the  Legislature  to  "vest  in  the  said  courts" 
(Su^jreme  and  courts  of  common  pleas) 
"such  otherpowersto  grant  relief  inequity 
as  shall  be  found  necessary,  and  may,  from 
time  to  time,  enlarge  or  diminish  these 
powers,  or  vest  them  in  such  other  courts 
as  they  shall  judge  proper,  for  the  due 
administration  of  justice."  And  the  first 
section  of  the  fifth  article  declares  that  the 
judicial  jjower  of  this  Commonwealth 
shall  be  vested  in  a  Supreme  Court, 
courts  of  oyer  and  terminer,  courts  of 
common  pleas,  etc.,  "and  in  such  other 
courts  as  the  Legislature  may,  from  time 
to  time,  establish." 

Here  we  have  ample  power  to  establish 
other  courts,  increase  the  number  of 
judges  and  carry  forward  a  grand  sys- 
tem for  the  administrationof  law  and  jus- 
tice, indefinitely,  to  millions  of  an  increase 
of  population. 

The  framers  of  our  present  Constitution 
evidently  anticipated  the  growth  and  pros- 
perity of  our  great  State  and  the  wants  of 
the  people,  such  as  would  be  required  by 
ail  increase  in  population,  and  all  the 
gre.it  and  varied  industrial  interests  which 
development  was  then  foreshadowing,  and 
whicli  is  now  progressing  with  a  rapidity 
unc(iualled  by  any  other  State  of  the 
Union.  Tlien  our  trade  and  commerce 
amounted  to  millions,  now  to  billions ; 
our  population  to  one  and  a  half  millions, 
now  to  nearly  four  millions. 


Mr.  EwiNG.  Mr.  Chairman:  Differing' 
as  I  do,  very  greatly,  from  the  conclusions 
of  the  majority  of  the  Judiciary  Commit- 
tee, I  wish  to  say  here,  in  regard  to  their 
report,  that  in  my  opinion  it  is  a  most  ad- 
mirably drawn  paper  for  the  purposes  for 
which  it  was  intended.  As  a  system  it  is 
very  complete,  and  there  is  a  unity  about 
it  that  is  admirable  and  is  a  credit  to  who- 
ever drafted  the  report. 

I  do  not,  however,  agree  with  my  friend 
from  Franklin,  (Mr.  Sharpe,)  who  was 
disposed  to  chide  the  committee  of  the 
whole  for  their  rejection,  in  the  early 
stages  of  the  discussion,  of  this  feature  of 
an  intermediate  court.  That  is  the  funda- 
mental part  of  the  system  proposed  by  the 
committee,  and  its  rejection  at  the  time 
that  it  was  made  by  the  committee  of  the 
whole  was  proper ;  it  was  the  place  to  dis- 
cuss it  and  to  dispose  of  it. 

The  amendment  offered  by  the  learned 
gentleman  from  Philadelphia  (Mr.  Wood- 
ward) to  the  second  section,  in  several  of 
its  provisions,  meets  my  hearty  approval. 
There  has  been  a  growing  disposition  of 
late  years  to  invest  the  judges  of  our 
courts  with  duties  that  were  extra-judi- 
cial, to  take  them  aw"ay  from  the  legiti- 
mate duties  that  devolve  on  persons  oc- 
cvipying  judicial  position  and  make  tliem 
legislative  or  executive  officers.  I  am 
glad  to  see  the  introduction  of  a  clause 
hei-e  that,  in  the  future,  will  prevent  any- 
thing of  that  sort.  The  gentleman  from 
Philadelphia,  in  introducing  his  amend- 
ment, gave  us  substantial  reasons  for  the 
change.  I  was  only  surprised,  knowing, 
with  his  experience  on  the  subject,  that 
when  taking  away  a  part  of  this  patron- 
age that  has  been  lodged  in  the  courts,  he 
undertook  to  put  additional  patronage  in 
its  place,  which,  to  my  mind,  would  be  al- 
most as  dangerous.  I  allude  to  the  pro- 
vision that  he  makes  that  the  judges 
shall  appoint  the  clerks  of  their  resjiective 
courts.  The  judges  of  the  Supreme  Court 
have  had  their  share  of  this  patronage 
that  the  gentleman  who  now  offers  this 
proposition  objects  to,  and  so  far  as  my 
knowledge  goes  that  patronage  was  ais- 
tributed  with  an  impartiality  to  the  par- 
ticular party  friends  of  the  judges  that 
lias  nothing  to  surpass  it  in  the  dispensa- 
tion of  executive  patronage  or  in  any  de- 
partment of  the  government.  It  went  to 
their  friends,  and  to  their  party  friends 
alone.  I  need  refer  to  nothing  more  than 
the  administration  of  the  penitentiaries 
when  they  were  under  the  control  of  the 
Supreme  Court — through  their  appointees. 
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Again,  the  Supreme  Court,  as  the  law 
now  stands,  has  the  appointment  of  its 
own  prothonotaries.  Tlaree  of  them,  I  be- 
lieve, are  appointed ;  four,  perhaps.  It  is 
probably  in  the  knowledge  of  every 
member  of  this  Convention  that  when  a 
vacancy  occurs,  when  the  term  of  one  of 
those  gentlemen  expires,  the  members  of 
the  Supreme  Court  are  harrassed  with  ap- 
plications of  persons  wanting  the  place. 
They  are  applied  to  by  the  friends  of  can- 
didates ;  they  are  button-holed  in  court 
and  out  of  it ;  and  I  am  surprised  that 
the  gentleman,  with  his  experience  in 
this  matter,  did  not  wish  to  get  rid  of  that 
appointment. 

Then,  in  addition  to  that,  has  tlie  ap- 
pointment of  clerks  by  the  Supreme 
Court  prevented  partisan  appointments, 
or  has  it  prevented  improper  conduct  on 
the  part  of  the  incumbents  of  those  offices  ? 
Who  does  not  know  that  within  a  few 
years  this  State  was  flooded  with  fraudu- 
lent certificates  of  naturalization,  issued 
from  the  office  of  the  clerk  of  the  Su- 
preme Court,  in  this  city  ;  and  yet 

Mr.  WoBEELL.  I  should  like  to  say  to 
the  gentleman  that  he  is  entirely  mistaken 
in  his  facts ;  that  those  certificates  were  a 
subject  of  judicial  inquiry,  and  it  was  de- 
termined by  the  judges  of  the  Supreme 
Court  that  those  certificates  were  not  is- 
sued from  that  office,  were  not  issued  by 
the  prothonatary,  but  were  gotten  up  out- 
side, similarly,  I  suppose,  to  the  false 
naturalization  papers  in  1856,  where  a  seal 
was  manufactured  on  jjurpose. 

Mr.  EwiNa.  Well,  I  have  to  say  that, 
of  my  own  personal  knowledge,  I  know 
that  there  were  fruadulent  certificates  of 
of  naturalization  issued  and  held  by  men 
in  different  parts  of  the  State,  with  the 
seal  of  the  Supreme  Court  attached. 

Mr.  Temple.  Will  the  gentleman  al- 
low me  a  minute  ? 

Mr.  EwiNG.    Yes,  sir. 

Mr.  Temple.  I  desire  to  state  to  the 
gentleman  that  it  has  never  been  yet  ju- 
dicially ascertained  that  fraiidulent  natu- 
ralization papers  were  issued  at  all. 

]Mr.  EwiNG.  Well,  I  say  that  I  know, 
of  my  own  personal  knowledge,  that  men 
held  them  who  were  not  entitled  to  them, 
and  in  different  parts  of  the  State.  I  be- 
lieve there  are  not  twenty  gentlemen  in 
this  Convention  who  do  not  know  the 
fact,  of  their  own  personal  knowledge. 

Mr.  Worrell.  I  will  say  to  the  gen- 
tleman from  Allegheny  that  a  member 
of  this  Convention,  Mr.  Biddle,  was 
counsel  in  that  matter,  and  I  should  like 


him  to  call  upon  Mr.  Biddle  to  state  what 
was  the  result  of  that  judicial  inquiry, 
for  I  do  not  understand  the  gentleman 
from  Allegheny  to  assert  that  which  was 
not  proved,  and  which  was  not  deter- 
mined by  this  judicial  investigation. 

The  Chairman.  The  gentleman  from 
Allegheny  (Mr.  Ewing)  has  the  floor. 

Mr.  Lilly.    I  should  like  to  say 

Mr.  Ewing.  I  can  only  answer  one 
question  at  a  time. 

Mr.  Lilly.  I  do  not  want  to  ask  the 
gentleman  a  question  at  all.  1  want  to 
interpolate  a  small  speech  into  his. 

Mr.  EwiNG.  I  hope  the  gentleman  will 
wait  till  his  time  comes. 

The  Chairman.  The  gentleman  from 
Allegheny  has  the  floor  and  will  not  be 
interrupted. 

Mr.  Lilly.  I  only  wish  to  say  a  few 
words  at  this  time. 

The  Chairman.  The  Chair  will  re- 
mind gentlemen  of  the  committee  that 
there  are  only  two  kinds  of  interruption 
that  are  to  be  allowed ;  one  is  by  way  of 
explanation,  and  another  is  by  way  of  in- 
terrogation, and  that  can  only  be  done 
•with  the  consent  of  the  gentleman  occu- 
pying the  floor.  The  Chair  will  enforce 
the  order  hereafter, 

Mr.  EwiNG.  I  wish  to  finish  what  I 
have  to  say  in  my  twenty  minutes. 

Mr.  H.  G.  Smith.  I  should  like  to  ask 
the  gentleman  one  question. 

The  Chairman.  Does  the  gentleman 
from  Allegheny  allow  himself  to  be  inter- 
rupted by  the  gentleman  from  Lancaster? 

Mr.  EwiNG.     Yes,  sir. 

Mr.  H.  G.  Smith.  I  merely  wish  to 
ask  him  whether  he  is  or  is  not  aware  of 
the  fact  that,  over  the  signature  of  Thom- 
as Ashton,  clerk  of  the  quarter  sessions 
of  Philadelphia,  and  under  a  seal  which 
was  so  palpably  fraudulent  on  its  face 
that  it  was  not  a  seal  at  all,  naturalization 
papers  were  issued  and  voted  on  in  the 
Commonwealth  of  Pennsylvania  last  fall  ? 

Mr.  Ewing.  I  am  not  aware  of  that. 
It  may  be  so  ;  but  it  is  no  answer  to  what 
I  was  suggesting.  I  am  prepared  to  ad- 
mit almost  any  charge  against  Philadel- 
phia officials. 

Mr.  Temple.  I  should  like  to  ask  the 
gentleman  a  question. 

The  Chairman.  Does  the  gentleman 
allow  himself  again  to  be  interrogated  ? 

Ml-.  Ewing.    I  think  not. 

The  Chairman.  The  gentleman  from 
Allegheny  has  the  floor  and  will  proceed. 

Mr.  Ewing.  Several  gentlemen  want 
to  know  what  the  question  is. 
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The  Chairman.  Ko  conversational 
interruption  Avill  be  allo-vved. 

]SIr.  TempijE.  I  merely  wish  to  know 
Avhether  the  gentleman  will  permit  a 
question  to  be  asked. 

Mr.  EwiNG.    Yes,  sir. 

Mr.  Templb.  I  desire  to  ask  the  gentle- 
Inan  whether  he  does  not  know  that  the 
blindest  people  in  the  world  are  those 
Wlio  can  see  but  will  not  see. 

Mr.  EvViNG.  1  have  heard  of  that.  The 
gentleman  knows  that  by  experience,  and 
we  have  a  pretty  good  illustration  of  it 
just  now,  in  my  friend  from  Philadelphia, 
Who  wanted  to  interrogate  me.  I  suppose 
that  there  are  none  of  them  Avho  do  not 
know  that  there  w'ere  fraudulent  certifi- 
cates, which  were  issued  from  that  court. 
I  did  not  suppose  any  man  in  the  Com- 
monwealth doubted  that.  iSow,  under- 
stand me,  I  do  not  charge  that  the  clerk 
of  that  Supreme  Court,  knowingly  and 
Wilfully,  himself  issued  those  certificates. 
It  may  be  that  it  was  mere  negligence, 
though  that,  I  think,  in  his  ofHce,  amount" 
ed  to  very  nearly  the  same  thing. 

But  what  1  wished  to  call  attention  to, 
in  my  argument,  was  this :  That  when 
that  case  Was  investigated,  and  when,  as 
1  Understand,  there  was  at  least  a  major- 
ity of  the  court  who  thought  that  the  pro- 
thonotary  had  acted  improperly,  or  very 
negligently,  they  had  no  power,  under 
the  law,  to  remove  him.  I  do  not  think 
that  the  section  which  is  offered  by  the 
gentleman  from  Philadelphia  removes 
that  difficulty.  I  should  be  willing  to 
give  the  courts  power  over  then-  clerks 
and  over  their  other  officers  to  remove 
them,  even  where  they  neglect  their  duty 
or  are  guilty  of  any  misdemeanor ;  but  I 
would  not  give  them  a  patronage,  such  as 
tlie  appointment  of  these  clerks  would 
put  in  their  hands. 

Let  us  see  what  it  woukl  be  in  the  city 
of  Philadelphia.  There  are,  I  under- 
stand, over  thirty  men  employed  under 
tlie  different  officers  that  would  be  ap- 
pointive under  this  section,  a  patron- 
age of  §50,000,  §60,000  or  §100,000  a  year 
to  bo  i)laced  in  the  hands  of  the 
courts.  I  think  that  would  be  impro- 
per. I  think  it  would  subject  the 
judges  to  improper  solicitations.  I  trust 
that  when  the  time  comes  the  report  of 
the  Committee  on  County  Officers  will  be 
adopted,  limiting  those  officers  to  salaries. 
I  liope  some  provision  will  be  adopted 
giving  the  courts  power  to  remove  the 
(•lerks  for  any  improper  conduct,  and  also 


some  provision  that  -Vi'ill  limit  the  salaries 
of  these  officers  to  a  reasonable  compen- 
sation, and  not  have  it,  as  it  is  now  in 
many  places,  where  a  man  who  in  out- 
side employment  would  be  glad  to  get 
§1,000,  §1,500  or  §2,000  a  year,  gets  an  of- 
fice which  Vv'ill  pay  him  three,  four,  five 
or  ten  times  what  the  judge  presiding  in 
his  court  receives  as  salary.  So  much 
for  that. 

I  come  next  to  the  question  that  is 
directly  Under  discussion  at  the  present 
time,  namely,  tlie  manner  in  which  the 
judges  of  our  courts  are  to  be  selected. 
It  is  an  important  question,  and  one  that  I 
grant  we  should  determine,  not  so  much 
by  regard  to  what  popular  clamor  may  ask 
us  to  adopt— not  in  a  way  that  prejudice 
might  ask  us  to  determine  it — but  wo 
should  determine  what  we  think,  in  the 
light  of  our  experience  and  observation, 
and  in  the  light  of  philosophy,  if  you 
please,  is  the  best  practical  method  of 
getting  an  honest,  able,  fearless,  impartial 
judiciary  in  the  State  in  all  departments 
of  the  judiciary. 

There  have  been  various  courses  of 
argument  here  in  objection  to  the  plan  of 
electing  the  judges  of  our  courts.  It  is 
fair,  1  think,  to  those  gentlemen,  to  say 
that  the  burden  of  proof  is  on  them.  Vie 
have  now  the  elective  system,  and  they 
are  not  entitled  to  change  that  system 
merely  by  sliowing  that  some  evils  may 
and  do  result  from  it ;  but  they  must 
show  us  the  system  of  selecting  our 
judges  which  will  be  free  from  the  ver\' 
evils  which  they  object  to  in  the  elective 
system.  Have  they  done  it  ?  If  tliey  have, 
I  have  failed  to  see  how  and  where. 

The  very  distinguished  gentleman,  ISIr. 
Woodward,  the  author  of  the  proposition 
now  before  us,  who  would  have  all  the 
judges  appointed  by  the  Governor,  gave 
us  a  very  interesting  history  of  what  he 
called  the  appointment  of  judicial  officers 
in  all  ages  of  the  world,  and  he  under- 
took to  show  us  that  the  election  of  judges 
was  a  very  recent  innovation.  He  did 
not  pretend,  if  I  understood  him  aright, 
to  say  that,  so  far,  it  had  been  a  fiiilure. 
On  the  contrary,  he  admitted  tliat  it  had 
given  us  as  good  a  judiciary  as  we  had 
had  under  the  appointive  sj'stem  ;  but,  ac- 
cording to  his  theory,  it  was  wrong  in 
pliilosophy,  it  was  not  supported  by  the 
history  of  tlie  world,  and,  therefore,  we 
should  change  it,  althougli  it  had  not 
worked  evil,  because  it  would  work  evil. 
If  he  sliould  take  the  same  history  and 
tiie   same  sort   of   philosoishy  wliicli  he 
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gave  us  yesterday  and  carry  it  to  its  logi- 
cal conclusion,  he  would  not  entrust  to 
the  people  the  election  of  any  of  their 
officers.  He  would  find  that  authority-  in 
the  State  Was  held,  in  most  cases,  to  come 
from  above.  It  was  the  "  divine  right  of 
kings"  theory.  The  early  history  on 
which  he  bases  his  theory  is  the  history 
of  the  Theocracj-,  and  he  undertakes  to 
show  that  that  was  an  appointive  system 
of  the  judiciary.  But  my  friend,  the  doc- 
tor, before  me,  (Mr.  Horton,)  who  seems 
to  be  fully  as  Well  posted  in  the  Bible  as 
any  other  delegate  on  the  floor,  took  up 
the  Bible  argument  and  seemed  to  me  to 
have  the  advantage  of  my  friend  from 
Philadelphia,  (Mr.  Gowen,)  who  replied 
to  him.  My  friend  from  Bradford  is  more 
familiar  with  the  Bible,  as  my  friend  from 
Philadelphia  is  more  familiar  with  the 
railroad  question,  and  the  gentleman 
from  Bradford  draws  from  the  sacred 
book  an  argument  in  favor  of  an  elective 
judiciary.  I  cannot  decide  between  them. 
I  am  not  a  theologian.  I  do  not  intend  to 
dwell  longer  on  this  point  than  to  say 
that  w-hen  the  gentleman  from  Philadel-' 
phia  (Mr.  Woodward)  gets  such  a  Gover- 
nor as  Moses,  appointed  in  the  same  icay 
that  Moses  Was  appointed,  then  I  will  go 
with  him  for  an  appointive  judiciary. 

Again,  the  learned  gentleman  from 
Dauphin,  (Mr.  MacVeagh,)  to  whose  elo^ 
quence  we  all  listen  with  such  admira- 
tion, had,  as  I  understood  him,  but  one 
theoi'j*^  or  one  argument.  In  this  I  may 
t  le  mistaken,  because  his  oratory  so  de- 
lights me  that  at  the  end  of  it  1  find 
sometimes  that  I  have  not  paid  proper  at- 
tention to  the  argument  which  is  alwaj-s 
so  strong  underneath  that  magnificent 
oratory.  But  if  1  understood  him  aright, 
he  is  one  of  those  gentlemen  who  are  so 
profound  that  they  care  nothing  for  prac- 
tical results.  He  would  ignore  all  our  ex- 
perience of  the  i3ast  twenty-two  or  twenty- 
three  years  of  a  good  elective  judiciary, 
and  would  change  our  present  s3'Stera 
simply  because  it  is  wrong  in  theory  to 
elect  judges.  He  cares  nothing  for  e:Sam- 
ple — and  he  advances  -uhat  seems  to  me 
to  be  rather  a  fanciful  tlieoiy,  that  be- 
cause judges  of  courts  "are  not  political 
officers"  they  are  not  "representatives 
of  government"  whose  duty  it  is  to  ex- 
l>ress  the  will  of  a  constitueucj- ;  therefore 
they  should  not  be  elective.  His  idea  is 
that  the  office  of  judge  is  not  a  political 
office,  that  the  judge  should  not  have  ido- 
litical  patronage,  that  they  should  not 
have  political  feelings   as  should    other 


officers,      I  would   like    the    gentleman 
from   Dauphin,  or  any  other  gentleman, 
to  tell    me  wherein  the  treasurer  of  a 
city,  county    or    State    is    any   more   a 
representative   officer    than   is  a  judge. 
What  political  duties  has  a  treasurer  to 
p>erform?     What  political   duties   has  a 
sheriff  of  a  county  to  perform?      What 
political    duties   has    a    chief  of    police 
to    perform?      I  fSin   unable  to   see  the 
distinction.      I  am    unable   to    see  why 
the    people    may  not  just  as  much   be 
trusted  to  elect  their  judges  as  to  have 
them  selected  by  some  power  that  has  rc' 
sponsibility,  as  it  is  said.    I  am  at  a  los? 
to  see  how  and  where  and  v/hy  the  people^ 
whose  property  and  whose  liberties  are  to 
be  affected,  are  to  be  passed  upon  by  the 
men  that  they  select  for  these  offices,  have 
not  a  responsibility  as  great,  and  to  my 
mind  very  mucli  greater,  than  the  man 
who  hilppehs  for  the  time  being  to  occu- 
py the  Governor's  chair,  and  who  would 
appoint    these    men.      To  my  mind  the 
theor>'  utterly  fiiiis;  and  1  wish  to  sa].' 
here  in  regard  to  the  argument  of  my 
learned  friend  on  the  right,  (Mr.  Govsren,) 
that  if  his  argument  Is  to  go  for  anything 
in  regard  to  the  danger  of  trusting  the 
people  to  elect  judges,  it  is  good  as  to  any 
officers  that  they  may  elect.    1  am  unable 
to  see  how,  if  the  people  of  Philadelphia, 
if  I  may  be  allOAved  to  refer  to  the  special 
arguments   of    several  gentlemen,   elect 
corrupt  men  to  the  Legislature,  to  the 
Senate,  and    if   they  have  a  fraudulent 
election  for    Governor,  if   they  are  con- 
trolled by  a  clique  of  some  twenty  men, 
as  I  think    waa   stated    here,   I    should 
like  to  know  why,  if  twenty  men  control 
the  city  of  Fliiladelphia,  elect  the  legis* 
lators  from  the  city  and  elect  the  Gover- 
nor, they  would  not  control  also  the  ap- 
pointment of  the  judges  by  that  Governor, 
I  would  like  to  know  if  a  judge  whO;  be- 
fore his  appointment,  has  to  secure  the  in- 
fluence of  these  twenty  men,  as  under  thf 
argument  of  the  gentleman  from  Phila- 
delphia (Mr.  Temple)  would  have  to  be 
done  in  order  to   get    the    appointment 
from  the  Governor,  would  he  not  feel 
just  as  much   under  obligation  to  them 
as  he  Avould  Under  the  elective  sj'stem  Xo 
the  whole  body  of  the  people  who  now 
elect  him. 

But,  say  these  gentlemen,  "you  elect 
politicians."  No  doubt  that  is  an  objec- 
tion ;  but  what  is  a  politician  ?  In  one 
sense  of  the  term,  politicians  should  not 
be  elected  to  such  an  office.  If  by  the 
term  "politician"  you  mean  to  exclude 
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men  who  have  distinct  opinions  in  regard 
to  government  afRiirs,  men  who  have 
their  party  affiliations,  men  who  believe 
and  hold  to  certain  interpretations  of  the 
Constitution,  men  who  have  certain  dis- 
tinct ideas  in  regard  to  the  proper  founda- 
tions and  management  of  government ;  if 
you  intend  by  the  term  politician  to  in- 
■clude  these  men  and  exclude  them  from 
being  judges  of  the  courts,  then  I  ask 
leave  to  differ.  A  man  who  is  fitted  for  a 
position  of  that  sort,  who  has  the  proper 
education,  and  knowledge,  and  training, 
and  the  proper  txirn  of  mind,  will  have 
pretty  distinct  political  ideas  and  convic- 
tions. 

But  granting  all  that  has  been  said  to 
be  true,  that  politicians  of  bad  character 
will  occasionally  creep  into  the  judicial 
office  under  the  elective  system,  whose 
fault  is  it  ?  The  fault  of  the  people  who 
have  to  suffer  from  it,  the  fault  of  the  bar 
who  ought,  in  every  case,  to  control  these 
elections;  and  if  the  bar  of  any  district 
permit  a  candidate  for  judicial  position  to 
get  down  into  the  slums  of  politics,  and  go 
to  "low  places  and  consort  with  low  politi- 
cians," and  act  as  the  gentleman  ft'om  Phil- 
adelphia (Mr.  Temple) said  yesterday  they 
have  acted  in  Philadelphia,  the  bar  of  that 
district  is  certainly  very  gravely  at  fault, 
because  a  man,  no  difference  what  his 
character  or  his  position  may  have  been 
before,  if  he  commits  such  acts  as  those  I 
have  just  mentioned,  is  totally  unfit  for 
the  position  of  judge.  I  grant  all  this ;  but 
is  a  man  who  will  go  into  the  petty  in- 
trigues that  are  often  necessary,  and  that 
have  been  necessary  and  have  been  prac- 
ticed to  get  position  by  appointment,  any 
better  fitted  for  it?  Will  J^ou,  any  less, 
have  politicians  on  the  bench  if  they  are 
appointed  ?  What  is  tlie  history  of  this 
country,  as  fivr  back,  at  least,  as  any  of  us 
recollect  ?  When  I  talk  of  examples  I,  of 
course,  do  not, expect  to  affect  tliose  who 
are  so  profoundly  philosophical  as  the  gen- 
tleman from  Dauphin,  (Mr.  ISIacVeagh,) 
and  who  "care  nothing  for  examples;" 
and  my  friend  here  on  the  right  (Mr. 
Gowen)  is  so  young  that  ho  does  not  re- 
collect anything  about  the  appointment 
of  tlie  judiciary.    I  am  a  little  older. 

The  Chairman.  The  Chair  must  re- 
mind the  gentleman  that  his  time  has  ex- 
pired. 

Mr.  Tkmplk.  I  suggest  that  his  time 
be  extended,  and  I  make  that  motion. 

The  motion  was  agreed  to. 

The  Chairman.  The  gentleman  from 
Allegheny  will  proceed. 


Mr.  EwiNG.  I  will  endeavor  to  con- 
clude in  the  time  that  was  taken  from  me 
by  interruptions. 

My  friend  on  my  left  (Mr.  Temple) 
yesterday  spoke  of  his  impressions  and 
his  oi^inions  having  been  greatly  affected 
by  his  early  training,  by  his  instructor. 
No  doubt  we  all  get  our  opinions  largely 
in  that  way.  Well,  among  my  earliest 
recollections  of  boyhood,  in  regard  to  the 
judiciary,  was  the  appointment  of  a  gen- 
tleman from  New  Hampshire  to  the 
supreme  bench  of  the  United  States.  He 
was  one  of  the  most  bitter,  uncompromis- 
ing, unscrupulous  partisans  in.the  United 
States  at  the  time  of  his  appointment. 
He  made  a  most  excellent  j  udge,  however. 
But  it  impressed  me  very  strongly  at  the 
time  that  an  election  would  at  least  be  no 
worse  than  an  appointment 

Take  the  appointments  on  the  supreme 
bench  of  the  United  States,  and  on  the 
bench  of  the  district  courts  throughout  the 
United  States,  and  so  far  as  I  know  them, 
nine-tenths  of  them  have  been  made  for 
political  reasons,  and  I  might  say  for  po- 
litical reasons  alone.  And  when  you 
come  to  compare  the  local  judiciary  of 
tliis  State  with  the  appointments  to  the 
district  courts  of  the  United  States  in  dif- 
ferent places,  I  think  the  comparison  is 
very  favorable  to  the  elective  judiciary  of 
this  State.  I  believe  the  history  of  those 
appointments,  from  the  earliest  period  of 
the  government,  is  that  political  reasons 
have,toagreatextent  controlled;  and  I,  for 
one,  believe  that  the  recent  appointments 
in  the  United  States  courts  are  among  the 
best  that  have  been  made  within  the  past 
thirty  years.  When  you  have  judges  ap- 
pointed, they  will  alwaj's  be  appointed 
from  the  political  party  of  the  Executive, 
so  that  I  think  we  gain  nothing  there. 

There  is  just  one  point  more  that  I  Avish 
to  suggest  here,  in  which  I  am  glad  to  find 
myself  agreeing  witli  my  friend  on  my 
right  (Mr.  Gowen.)  The  learned  gentle- 
man from  Philadeli)hia  (Mi-.  Woodward) 
j^esterday  claimed  the  authorship  in  the 
Convention  of  1837  of  the  proposition 
Avhioh  limited  the  term  of  the  judges, 
and  tliouglit  that  to  that  alone,  or  to  that 
principally,  was  traceable  the  improve- 
ment which  he  admitted  had  taken  place 
in  the  judiciary  of  the  State  within  the 
past  twenty  or  thirtj'  years.  I  beg  leave 
to  differ  with  him.  In  my  opinion  that  is 
tlie  worst  feature  of  the  whole  system.  1 
believe  that  when  you  put  a  man  on  the 
bench,  whether  he  be  appointed  or  elected, 
he    should    never    be   subjected   to   the 


CONSTITUTIONAL  CONVENTION. 


11 


temptation  and  test  of  having  to  look 
forward  to  a  re-election,  whether  that 
time  be  for  ten  years  or  twenty  years. 
The  man  who,  when  he  first  goes  on  tlie 
bench  and  is  tit  for  it,  is  a  man  who  usnally 
has  a  good  ijractice  at  the  bar  of  his  dis- 
trict, at  least  he  should  have  ;  and  while 
we  have  many  judges  who  have  not  had 
this  experience,  j-et  as  a  rule  I  think  it  is 
the  other  way.  It  is  a  matter  of  entire 
indifference  to  him,  financially,  whether 
or  not  he  have  the  position ;  but  put  him 
on  the  bench  for  ten  or  fifteen  years  ;  in 
that  time  he  has  lost  1m|  business ;  he  has 
to  a  great  extent  lost  hH»usiness  capacity ; 
and  with  very  many  of  them,  when  it 
comes  to  the  end  of  the  term,  it  is  a  ques- 
tion of  bread  and  butter,  and  it  is  a  test  to 
which  no  man  ouglit  to  be  subjected  to 
endeavor  to  obtain  either  his  reappoint- 
ment or  his  re-election.  I  hope  some 
gentleman  will  offer  an  amendment  at 
the  proper  time  which  w'ill  change  that 
feature  of  our  judiciary  sj'stem,  and  I 
shall  vote  for  it  very  heartily. 

Mr.  CuKKY.  Mr.  Chairman :  I  have 
listened  with  profound  attention  to  the 
arguments  offered  by  the  gentlemen  on 
both  sides  of  the  question  now  before  us. 
I  had  not  made  up  my  mind  until  very 
recently  in  relation  to  how  I  should  cast 
mj'  vote,  for  the  reason  that  I  desired  to 
gain  all  the  information  upon  the  subject, 
2n'0  and  con,  that  it  was  in  my  power  to 
collect.  I  am  forced  to  the  conclusion 
that  doctors  and  lawyers  differ,  and  differ 
widely,  upon  the  question  now  at  issue. 
^Nlany  seem  to  be  in  favor  of  the  supreme 
judges  being  appointed  by  the  Governor. 
Others  favor  the  idea  ot  submitting  their 
choice  to  a  poiralar  vote  of  the  people.  I 
recognize  the  tact  that  we  are  discussing 
one  of  the  most  important  subjects  that 
has  been  or  will  be  brought  before  this 
Convention  for  its  consideration.  I  look 
upon  the  judge  that  sits  upon  the  bench 
as  a  man  clothed  with  authoritj^  and  not 
the  representative  of  any  political  party, 
and  to  a  great  extent  holding  within  his 
judicial  grasp  the  peace  and  dignity  of 
the  Commonwealth,  and  the  liberties  and 
property  of  the  people.  1  look  upon  the 
Supreme  Court  as  the  last  resort  for  Penn- 
sylvania freemen;  they  should  be  com- 
posed of  men  of  superior  ability  and  un- 
questionable integrity ;  thej'  should  be 
kept  entirely  free  from  political  bias  and 
political  influenee.  One  step  further  and 
we  look  into  the  face  of  the  Judge  of  all 
men — He  that  shall  deal  justly  with  the 
human  race.    The  judges  of  our  circuit 


courts,  and  especially  the  judges  of  our 
Sui^reme  Court,  should  recognize  the  re- 
sponsibility assumed  by  tliem,  and  should 
be  a  transcrii^t,  as  it  were,  from  the  Eternal 
Judge  himself. 

Now,  ISIr.  Chairman,  our  desire  being 
to  keep  the  judges  pure  as  they  ought 
to  be  ;  that  they  should  be  as  free  as  pos- 
sible fro)Xi  everything  pertaining  to  de- 
ception, political  intrigue  or  anything 
that  would  be  calculated  to  stain  their 
pure  reputations,  bring  reproach  ui^on 
their  position  or  bias  their  judgment  in 
making  a  decision,  always  remembering 
the  fact  that  politicians,  as  a  mass,  are  the 
most  corrupt  and  most  treacherous  of  all 
men  that  now  infest  our  government ; 
the  question  is,  sliall  we  elect  or  shall  we 
have  our  supreme  j  udges  apiiointed  ?  As 
I  have  said,  that  is  a  matter  about  which 
lawyers  differ.  Tlie  arguments  for  and 
against  seem  to  be  about  balanced. 

If  a  convention  of  either  party  were 
called  to  nominate  a  candidate  for  su- 
preme judge  alone,  there  w^ould  be  no 
danger  that  an  unfit  man  would  be  nomi- 
nated. Each  party  would  strive  to  put 
forward,  as  a  candidate,  the  most  availa- 
ble man.  Those  most  available  for  a  po- 
sition are  sometimes  defeated  by  the 
manipulations  of  political  tricksters. 
Where  common  schools  exist  we  miglit 
be  able  to  select  a  competent  person  to 
till  the  position  ;  but  it  seems  to  me  that 
the  real  danger  exists  in  the  fact  that  po- 
lical  conventions  nominate  the  judges  at 
the  same  time  that  they  nominate  other 
State  officers.  Thencomesthefamiliarop- 
eration  of  all  politicians— a  trade  between 
different  localities.  The  east  saj'S  to  the 
west :  '  'You  nominate  our  man  for  j  udge, 
and  we  in  turn  will  nominate  your  man 
for  Auditor  General ;  "  and  in  the  strife 
between  candidates  tor  other  nomina- 
tions, the  nomination  for  judge  becomes 
a  matter  of  trade.  Availability  is  lost 
sight  of.  This  has  not  yet  occuri:ed ;  but 
it  very  nearly  happened  once,  in  the  con- 
vention of  1857.  A  man  totally  unfit 
came  within  a  few  votes  of  being  nomi- 
nated in  a  bargain  and  sale. 

There  is  no  doubt,  Mr.  Chairman,  that 
there  are  strong  arguments  that  might  be 
l^resented  in  favor  of  the  elective  system, 
and  there  are  also  strong  arguments  that 
can  be  presented  on  the  other  side,  in 
favor  of  the  appointment  by  the  Gover- 
nor. But  when  the  question  is  asked, 
"which  is  best  for  the  i^eople  ?"  I  answer, 
in  my  humble  judgment,  let  us  first  elect 
a  high-toned,  honorable  man,  as  our  Chief 
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Executive,  direct  from  tlie  people,  and 
tlien  trust  him  to  select  those  men  who 
shall  preside  over  the  judicial  department 
of  our  Commonwealth.  In  that  way  we 
shall  have  j  udges,  as  near  as  possible,  di- 
rectly elected  by  the  people,  by  electing 
a  competent  man  to  exercise  the  office  of 
Governor  and  vesting  in  him  the  power  of 
appointment. 

But  the  question  arises,  will  he  not  ap- 
point men  according  to  his  own  political 
inclinations?  For  example,  will  not  a 
Republican  Governor  appoint  Republican 
judges,  and  vice  versa?  Sir,  I  assert  here 
to-day  that  it  is  a  reflection  upon  the  Chief 
Executive  of  our  Commonwealth  to  make 
such  an  insinuation ;  and  I  am  glad  that 
we  [can  refer  to  one  case,  particularly,  in 
which  a  DemocraticGovernor  appointed  a 
Republican  judge  in  the  city  of  Philadel- 
phia. I  refer  to  Governor  Shunk.  If  he, 
in  his  judgment,  thought  that  was  best,  I 
ask  may  we  not  trust  other  Governors  that 
may  succeed  the  present  one  to  do  the 
same  thing? 

For  my  part,  Mr.  Chairman,  in  repre- 
senting a  people  who  act  and  think  for 
themselves,  and  in  connection  with  the 
majority  of  my  colleagues,  I  shall  vote  in 
favor  of  vesting  the  power  of  appoint- 
ment of  our  supreme  judges  in  the  Gov- 
ernor. 

Mr.  Worrell.  Mr.  Chairman:  I  rise 
to  advocate  the  elective  system.  The 
proposed  change  In  our  organic  law  is  not 
demanded  by  an  existing  necessity.  The 
arguments  in  favor  of  an  appointed  judi- 
ciary are  not  supported  by  facts  and 
experience.  They  rest  upon  speculative 
theories  of  possible  evil,  which,  under  our 
present  Constitution,  may  arise  in  the 
remote  future.  The  elective  principle 
has  been  triumphantly  vindicated  by-the 
circumstance  that  the  distinguished  gen- 
tlemen who  have  opposed  it  have  been 
unable,  even  upon  challenge,  to  point  to 
the  mischief  which  this  new  provision  is 
to  renaedy. 

Where  is  the  judge  who  has  rewarded 
political  friends,  and  oppressed  political 
opponents  ?  Where  is  the  j  udgo  who  has 
allowed  a  suitor's  party  predilections  to 
obtain  him  an  advantage  in  the  temple  of 
justice?  Where  is  the  judge  who  has 
swerved  under  public  clamor  to  gain  the 
prize  of  popular  admiration?  Where  is 
the  judge  who  has  consorted  in  pot-houses 
with  party  tricksters,  and  trailed  his 
ermhie  in  partisan  mire,  to  secure  a  re- 
nomination  for  his  judicial  office  ? 


These  are  the  calamities  which  the  gen- 
tlemen have  deplored.  Where  do  they 
exist  ?  Where  is  the  testimony  that  these 
depravities  do  and  will  attend  an  elective 
judiciary?  Let  the  man  stand  forth  who 
impeaches,  aye,  suspects  the  integrity  and 
impartiality  of  our  judges. 

Mr.  Chairman,  who  demands  this  alter- 
ation? Who  head  this  revolution?  Those 
whose  servants  we  are,  and  whose  dele- 
gated powers  we  are  exercising  ?  No  ! 
The  gentlemen  press  this  amendment  in 
the  interests  of  the  people,  to  preserve 
their  liberties  and  to  protect  their  proper- 
ty against  unjust  judges.  Have  the  peo- 
ple expressed  any  sense  of  insecurity? 
Hasan  alarm  been  sounded?  Was  this 
alteration  of  the  fundamental  law  contem- 
plated when  this  Convention  was  author- 
ized ? 

Point  me  to  the  one  line  or  the  one  word 
of  evidence.  And  I  would  remind  gen- 
tlemen that  it  would  be  well  to  consider 
the  temper  and  wishes  of  the  people.  We 
are  here  to  propose  amendments  to  the 
people's  Constitution.  "  We,  the  people 
of  the  Commonwealth  of  Pennsylvania, 
ordain  and  establish  this  Constitution  for 
its  government,"  are  the  words  of  the  pre- 
amble. Mr.  Chairman,  the  people  are 
tenacious  of  this  elective  principle,  and 
will  not  surrender  it  except  for  subsisting 
momentovis  reasons. 

I  was  struck  with  the  subtle  argument 
of  the  gentleman  from  Dauphin,  that  the 
judiciary  were  not  representative  officers, 
and  were  not,  therefore,  upon  any  correct 
governmental  theory,  to  be  elected  by  the 
people  ;  that  the  Governor  and  legisla- 
tors were  the  representatives  of  party,  and 
would,  with  reason  and  propriety,  admin- 
ister their  offices  as  their  party  might 
dictate.  But  the  gentleman  did  not  suf- 
ficiently refine  his  doctrines.  To  no  pur- 
pose has  he  read  from  Aristotle  to  Stuart 
Mill.  I  would  suggest  to  him  that  his  ar- 
gument would  apply  with  equal  force  to 
an  appointive  Executive  and  Legislature, 
for  the  functions  of  those  dei^artments  are 
as  distinctly  defined  as  are  those  of  the 
judiciary  and  should  be  as  conscientiously 
and  equitably  exercised.  That  gentleman 
fails  in  his  concei^tion  of  public  morality 
Avho  believes  that  a  solemn  oath  to  "  sup- 
port the  Constitution  of  this  Common- 
wealth and  to  perform  the  duties  of  an 
office  with  fidelity,"  will  permit  party  in- 
terests to  over-ride  a  faithful  performance 
of  official  duties.  That  is  the  oath  of  office 
of  the  Executive,  that  the  oath  of  olficeof 
the  judge.    The  gentleman  from  Dauphin 
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would  repel  the  insinuation  tliat  the  oath 
he  took,  as  a  member  of  this  Convention, 
could  be  reconciled  in  his  conscience  with 
an  unfaithful  performance  of  his  duties, 
even  though  grave  party  considerations 
demanded  recreancy  to  his  sworn  trust. 

I  have  been  thus  elaborate  on  this  point 
to  demonstrate  that  there  can  be  no  fair 
deduction  in  favor  of  an  appointive  judi- 
ciary and  against  an  appointive  Execu- 
tive, drawn  either  from  the  duties  of  each 
officer  or  the  manner  in  which  those  du- 
ties should  be  performed. 

And  the  sentiment  which  would  malce 
an  Executive  the  Executive  of  a  party, 
and  not  the  sworn  officer  of  the  Constitu- 
tion, would  unlit  hina  for  the  selection  of 
judges.  The  people  will  make  no  con- 
cession to  such  a  notion  as  that.  I  fear, 
however,  Mr.  Chairman,  that  public 
judgment  has  been  afltected,  and  that 
false  teachers  have  taught  too  generally 
that  the  Chief  Executive  of  a  great  Com- 
monwealth should  respond  to  the  party 
lash.  But  for  that  reason  I  shall  oppose 
vesting  in  that  officer  the  appointment  of 
the  members  of  a  co-ordinate  branch  of 
government.  The  time  will  come  when 
pledges  of  judicial  appointments  will 
help  to  secure  gubernatorial  nominations. 
The  judgeship  will  become  part  of  the 
Executive  patronage,  and  we  will  wit- 
ness, in  the  judicial  department  of  our 
government,  what  we  see  in  other  high 
places — men  filling  exalted  governmental 
stations  who  would  not  dare  submit  their 
title  to  office  to  a  popular  vote,  men 
whom  the  people  would  consign  to  the 
lowest  depths  of  political  oblivion.  I  do 
not  fear  so  greatly  the  pressure  upon  an 
Executive  succeeding  his  election,  but  I 
do  most  seriously  apprehend  the  bargains 
and  iJledges  and  promises  to  secure  a 
nomination  and  election.  We  iiave  been 
referred  to  the  judicial  system  of  the 
United  States  for  the  vindication  of  the 
doctrine  of  appointnaent. 

Do  not  gentlemen  know  that  the  num- 
ber of  the  judges  of  the  Supreme  Court 
of  the  United  States  has  been  decreased 
and  then  increased  to  serve  party  ends  ? 
Was  not  the  whole  system  of  the  United 
States  circuit  courts  reconstructed  for 
party  purposes?  Has  not  an  United  States 
judge  brazenly  asserted  that,  by  packing 
the  jury,  he  could  secure  the  conviction 
of  a  defendant  in  his  court  ?  Did  not  an 
United  States  judge  in  New  York,  after 
over-ruling  a  demurrer  filed  merely  to 
raise  a  constitutional  question,  refuse  an 
humble  defendant  the  right— I  say  right 
2.— Vol  ]V. 


advisedly ,  for  unbroken  practice  had  sanc- 
tified this  custom  into  aright — of  pleading- 
over,  and  was  not  this  to  benefit  his  partj--  ? 
Mas  the  Convention  heard  of  United  States 
Judge  Sherman,  who  would  have  been 
impeached  and  removed  from  office  but 
for  the  party  standing  of  a  relative  ?  And 
is  there  not  an  United  States  Judge  Darell 
who,  to  aid  his  party,  usurped  functions 
that  no  man  claims  he  possessed,  almost 
precipitating  civil  convulsions?  Are  there 
not  United  States  judges  whose  derelic- 
tions were  so  great  that  even  now  tliey  are 
under  impeachment  for  high  crimes  and 
misdemeanors  in  their  offices?  And  all 
this  vmder  a  system  of  appointment  for 
life. 

Mr.  Chairman,  the  |)eople  have  always 
felt  their  responsibility  in  the  selection  of 
judges,  and  have,  with  rare  exceptions, 
discriminated  in  the  selection  of  these  of- 
ficers. The  instances  are  few  in  wliich 
they  refused  to  re-elect  a  judge  who  gave 
a  good  account  of  his  stewardship.  No 
political  party  would  dare  present  a  no- 
toriously incompetent  candidate.  The 
people  have  demanded  and  will  demand 
the  nomination  of  men  of  unspotted  pri- 
vate and  professional  reputation.  The 
people  are  well  advised  of  the  value  of  an 
upright  judiciary,  and  they  will  see  that 
our  judges  are  kept  out  of  the  sluins  of 
partisan  trickery. 

And  I  assert  that  a  judge  has  a  greater 
probability  of  being  re-elected  in  a  com- 
munity in  which  he  has  ably  and  impar- 
tially administered  his  office  than  he  has 
of  being  re-appointed  by  an  Executive 
who  has  party  favorites  to  reward,  and 
combinations  to  make  to  secure  higher 
political  honors. 

I  desire  now,  Mr.  Chairman,  to  say  a 
few  words  in  reply  to  an  unmanly  assault 
made  yesterday  upon  an  eminent  and 
respected  judge  of  this  city,  a  gentleman 
to  whose  vote  I  am,  in  part,  indebted  for 
my  seat  in  this  Convention. 

Mr.  Temple.  I  desire  to  ask  the  gen- 
tleman from  Philadelphia  a  question. 

The  Chairman.  Will  the  gentleman 
on  the  floor  allow  himself  to  be  interroga- 
ted? 

Mr.  Worrell.     1  will  not,  sir. 

The  Chairman.  The  gentleman  from 
Philadelphia  will  proceed. 

Mr.  Worrell.  I  refer  to  Hon.  James 
R.  Ludlow. 

Mr.  Temple.  I  will  ask  the  gentle- 
inan 

The  Chairman.  The  gentleman  from 
Philadelphia  (Mr.  Temple)  will  take  hi 
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seat.  The  gentleman  on  the  floor  declines 
to  be  interrupted. 

Mr.  Worrell.  I  will  not  characterize 
the  remarks  of  the  delegate  from  the 
Third  district  as  I  feel  truth  would  jvis- 
tify,  for  I  should  exceed  the  limits  and 
propriety  of  debate ;  but  I  will  say  to  the 
delegate  that  when  he  applies  to  Judge 
Ludlow  the  expression  (hat  he  was  "  se- 
lected primarily  by  about  twenty  poli- 
ticians," he  utters  that  which  is  not  true 
in  point  of  fiict.  He  was  selected  prima- 
rily by  his  exemplary  private  life  and  his 
distinguished  and  upright  official  career. 
The  people  demanded  that  he  should  con- 
tinue to  fill  a  judicial  station  which  he 
had  adorned  and  dignified  by  his  ability, 
integrity  and  urbanity.  The  legal  pro- 
fession, without  regard  to  party,  united 
in  a  tribute  to  his  worth  and  a  request 
that  he  would  submit  himself  for  re-elec- 
tion. Merchants,  manufacturers  and  busi- 
ness men  ©f  all  classes  and  all  parties 
joined  in  a  written  appeal  to  the  people 
to  aid  in  his  re-election.  Could  twenty 
politicians  create  such  sentiment?  Could 
twenty  thousand  resist  it? 

If  the  professional  duties  of  the  dele- 
gate had  called  him  more  frequently  into 
court,  or  had  he  been  thrown  into  contact 
with  lawyers  in  active  practice,  he  would 
have  found  that  the  professional  estima- 
tion of  Judge  Ludlow's  judicial  course 
would  not  have  warranted  the  attack  he 
made  upon  him. 

The  delegate  flaunted  and  waved  his 
banner  with  this  strange  device  :  "  Let 
judicial  execration  come  for  what  I  say." 
"I  do  not  fear  judicial  execration."  This, 
Mr.  Chairman,  has  a  moral,  for  which  I 
will  refer  him  to  ^sop  in  Rhyme;  Hen- 
derson's edition  of  1852,  page  101. 

Mr.  H.  G.  Smith.  In  the  few  words  I 
shall  say  on  this  question  I  will  endeavor 
to  confine  myself  to  a  practical  view  of  it, 
t>ecause,  after  all,  it  reduces  itself  to  a  very 
practical  question.  The  question  is  sim- 
ply, are  the  people  fit  to  be  trusted  with 
the  election  of  those  who  shall  administer 
the  lavrs  of  the  State?  We  trust  them 
to  elect  those  who  execute  the  laws,  the 
highest  officers  of  the  Commonwealth  and 
of  the  nation.  We  trust  them  to  elect 
those  who  make  the  laws.  We  have 
lieard  no  argument  in  this  Convention  in 
favor  of  limiting  the  right  of  the  people 
in  these  respects.  The  office  of  the  judge 
is  a  ministerial  office.  We  trust  the  peo- 
ple of  this  State  in  the  election  of  other 
ministerial  officers;  and  within  a  very 
few  years  jiast,  nay,  pending  at  the  pres- 


ent time,  is  a  proposition  to  take  from  the 
Legislature  of  this  State  the  power  of  ap- 
pointing a  State  Treasurer  and  to  give  it  to 
the  people.  Why  was  this  done?  Be- 
cause, sir,  it  has  been  proved  by  the  ex- 
perience of  the  past  that  the  Legislature 
of  your  Commonwealth  was  not  the  best 
repository  of  such  power,  and  if  greater 
proof  of  its  unfitness  for  the  exercise  of 
such  power  were  needed,  it  can  be  found 
in  the  fact  that  at  the  last  session  of  the 
Legislature  the  intent  and  purpose  of  the 
constitutional  provision,  solemnly  passed 
upon  by  the  people  of  this  Common- 
wealth, was  evaded  in  order  to  keep  longer 
in  office  the  present  State  Treasurer. 

Now,  sir,  there  are  those  who  totally 
deny  that  the  people  are  fit  depositories  of 
such  power  as  we  entrust  to  them.  Mr. 
Carlj'le  has  portrayed  the  evils  of  our  sys- 
tem with  his  sardonic  humor.  He  has 
told  us  that  to  entrust  the  election  of  the 
Executive  officer  to  the  voice  of  a  mob 
is  not  the  way  to  secure  the  selection 
of  the  canning  or  kingman ;  and  the 
American  citizen  who  reads  his  utterances 
thoughtfully  will  see  that  in  the  midst  of 
his  sombre  sentences  there  lurks  a  modi- 
cum of  truth  which  we  may  well  take  to 
heart. 

We  trust  the  people  in  this  country  not 
only  implicitly,  but  we  have  been,  from 
year  to  year,  extending  our  confidence  in 
them.  We  have  made  suftrage  as  broad 
as  manhood  itself,  and  we  have  had  peti- 
tions to  this  Convention  and  arguments 
upon  this  floor  in  favor  of  its  extension  to 
the  female  sex  also.  We  have  not  shown 
by  our  practice  that  our  theory  of  govern- 
ment leads  us  to  a  distrust  of  the  people, 
but,  on  the  contrary,  we  have  continually 
evinced  the  greatest  possible  confidence 
in  them.  I  confess,  sir,  that  I  have  some- 
times thought  we  were  going  entirely  too 
far  in  that  direction  ;  and  whatever  oppo- 
sition I  made  to  the  admission  of  colored 
men  to  the  right  of  suffrage,  I  made  be- 
lieving honestly  that  the  argument 
against  it  lay  not  in  color  or  in  race,  but  in 
the  factthatmany  of  them  would  be  found 
unfit  to  exercise  intelligently  the  right  of 
suffrage. 

If  we  are  to  limit  the  power  of  the  peo- 
ple in  elections,  let  us  not  begin  at  the 
wrong  end.  If  we  give  the  right  of  uni- 
versal suffrage  and  propose  to  continue  it  ; 
if,  after  having  once  granted  it,  we  cannot 
take  it  away,  how  far  can  we  safely  go 
in  taking  away  from  the  people  the  right 
to  elect  their  officers  ?  They  are  to  be  the 
judges  of  the  work  of  this  Convention  in 
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the  end  ;  it  is  their  power  and  their  voice 
and  their  will  that  must  control  whatever 
this  Convention  does  and  whatever  else 
is  done  by  the  government  in  all  its  vari- 
ous departments,  both  State  and  na- 
tional. 

Now,  sir,  with  regard  to  the  practical 
operation  of  the  appointment  or  election  of 
judges,  let  us  see  how  it  now  stands  in  this 
Commonwealth.  I  put  it  to  every  mem- 
ber of  this  Convention  whether  a  majority 
of  the  members  of  the  bar  of  the  predomi- 
nant political  party,  and  the  best  men  at 
the  bar,  do  not  dictate  the  nomination  of 
judges?  In  Avhat  county  or  district  of  the 
Commonwealth  is  it  otherwise?  To  what 
county  or  district  in  this  Commonwealth 
can  you  go  in  which  the  voice  of  a  majority 
of  the  members  of  the  bar,  of  the  domi- 
nant and  minority  i^arties,  do  not  dictate 
the  nominations  for  judges  ?  That  is  prac- 
tically applying  the  very  test  upon  which 
the  gentleman  from  Philadelphia,  (Mr. 
Gowen,)  and  the  distinguished  gentleman 
from  York,  (Mr.  J.  S.  Black,)  agreed  yes- 
terdoy  as  the  best  possible  manner  of  select- 
ing judges. 

We  are  told  here  that  to  allow  judges  to 
be  elected  is  to  drag  them  down  into  the 
political  arena.  Time  and  again  in  this 
Commonwealth,  when  improper  nomina- 
tions were  made  for  judges,  the  people 
have  risen  superior  to  party.  It  was  so 
some  ten  years  ago  in  the  great  Republican 
stronghold  of  Lancaster,  where  the  regu- 
lar nominee  of  the  Republican  party  was 
defeated,  and  a  man  who  was  not  in  atfili- 
ation  with  that  organization  elected  to  the 
olfice  of  president  judge,  an  office  from 
which  he  has  just  retired,  bearing  with 
him  the  commendations  of  all  his  fellow- 
citizens.  It  has  been  done  more  lately  in 
the  Crawford  district,  where  Judge  LoV- 
rie,  who  had  adorned  the  supreme  bench, 
was  chosen  to  the  office  of  president  judge. 
It  was  done  last  year  in  Schu3'lkill  county, 
where,  lor  what  reasons  I  know  not,  nor 
do  I  care  to  inquire,  the  regular  nomina- 
tion failed  to  satisfy  a  majority  of  the  vo- 
ters, and  a  distingviished  gentleman,  who 
was  once  the  candidate  of  the  Democratic 
party  of  this  Commonwealth  for  supreme 
judge,  living  in  the  county  of  Cambria, 
was  elected,  and  is  to-day  the  president 
judge  of  the  Schuylkill  district. 

It  is  not  true  that  the  judiciary  of  this 
Commonwealth  have  been  degraded,  or 
that  they  have  been  trammelled  by  polit- 
ical considerations  in  consequence  of  being 
elected  by  the  people.  What  would  be 
the  effect  if  you  adopted  the  other  plan  ? 


Who  would  dictate  the  nominations  to 
the  Governor  of  the  Commonwealth? 
Would  the  judges  be,  as  they  generally 
are  now,  the  choice  of  the  members  of  the 
bar  of  the  district  in  which  the  appoint- 
ments are  to  be  made  ?  That  would  simply 
depend  upon  the  influence  of  members  of 
the  bar  with  the  Executive.  Their  influ- 
ence can  now  be  exercised  at  home,  in 
their  own  district,  proj)erly,  promptly  and 
decidedly  ;  but  the  probabilities  are  that 
when  they  should  undertake  to  bring 
their  influence  to  bear  upon  the  Execu- 
tive of  the  Coiumoiiwealth,  they  would 
find  at  work  mere  political  influences, 
stronger  than  any  they  could  possibly 
command.  If  the  people  are  not  fit  to 
be  trusted  with  the  election  of  their 
judges,  can  they  be  trusted  to  elect  one 
man  to  whom  the  immense  power  of  ap- 
pointing all  the  judges  of  this  Common- 
wealth is  to  be  committed?  The  people 
may  now  and  then  neglect  their  interests ; 
political  influences  may  now  and  then 
prevail  over  other  and  more  proper  con- 
siderations; but  with  the  distribution  of 
this  power  and  the  ability  to  apply  it 
properly  in  each  of  the  districts  of  the 
Commonwealth,  we  shall  be,  in  my  judg- 
ment, in  a  far  better  condition  than  we 
should  be  if  we  entrusted  the  appointment 
of  all  our  judiciary  officers  to  the  Execu- 
tive. 

But  there  is  another  consideration  to 
which  I  desire  to  call  attention.  We  have 
heard,  ui^oii  this  floor,  many  allusions  to 
the  menacing  attitudeof  corporate  power, 
of  its  disposition  and  ability  to  encroach 
upon  the  rights  and  liberties  of  the  peo- 
ple. Too  true  is  it  that  this  power  has  ad- 
vanced upon  uswith  gigantic  strides;  too 
true  is  it  that  great  corporations  do  not 
confine  themselves  to  their  legitimate 
business ;  too  true  are  the  allegations,  that 
they  have  stalked  into  your  legislative 
halls  and  dictated  the  making  of  your 
laws.  Witness  the  calamitj^act,  in  which, 
and  by  means  of  which,  at  the  dictation  of 
a  great  railroad  corporation,  the  Legisk.- 
ture  of  this  Commonwealth  set  a  price 
upon  the  limbs  and  life  of  every  citizen  ; 
and  the  Governor  of  this  Commonwealth, 
against  the  protest  of  a  well  informed  and 
united  press,  sanctioned  that  law.  If  this 
can  be  done,  if  such  laws  can  be  passed  in 
your  Legislature  at  the  dictation  of  cor- 
porations, and  if  your  Governors  can  be 
induced  to  sign  them  against  the  protest 
of  a  united  press,  are  they,  the  Executive 
and  the  Legislature,  the  best  repositories 
of  the  power  which,  under  the  pending 
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proposition,  you  would  commit  to  their 
hands — the  appointment  of  the  men  who 
are  to  administer  the  laws  throughout  the 
length  and  breadth  of  this  Common- 
wealth ? 

But  corporate  power  has  not  stopped  at 
the  dictation  of  laws.  It  is  also  true  that 
its  potency  has  been  shown  in  the  ap- 
pointment and  election  of  officers  in  this 
State.  I  grieve  to  say  it,  but  it  is  a  matter 
of  history,  and  not  to  be  gainsaid,  that  in 
the  Senate  of  the  United  States,  this  day, 
sits,  as  a  representative  of  Pennsylvania,  a 
man  who  would  never  have  held  that 
position  but  for  the  influence  of  one  gigan- 
tic corporation.  The  history  of  that  elec- 
tion attests  the  truth  of  what  I  utter,  and 
the  memory  of  miany  members  now  upon 
this  floor  will  bear  out  the  assertion.  If 
this  be  true,  are  we  not  likely  to  rush  into 
greater  dangers  in  the  attempt  to  escape 
from  imaginary  evils  ? 

We  have  been  told  by  gentlemen  that 
requiring  two-thirds  of  the  Senate  to  con- 
tirm  a  nomination  will  ensure  a  proper  re- 
sult, and  that  under  the  operation  of  this 
numerical  restriction  improper  men  could 
not  be  coutirmed.  Is  it  necessary  to  re- 
mind gentlemen  that  when  such  com- 
plications arise  a  solution  for  them  is  in- 
evitably found.  When  Andrew  Johnson 
became  what  his  enemies  were  pleased  to 
term  the  "accidental"  President  of  the 
United  States,  no  great  difficulty  was  en- 
countered in  arranging  both  the  appoint- 
ment and  the  confirmation  of  candidates 
for  the  offices  within  his  gift.  Division  of 
the  spoils  made  the  whole  matter  easy. 
Therefore  the  argument  that  confirmation 
as  a  pre-requisite  to  the  conferring  of  ju- 
dicial authority  will  secure  an  impartial 
and  capable  judiciary,  when  weighed  in 
the  balance  of  past  experience,  is  found 
wanting. 

But  the  people  have  not  asked  for  this 
change  in  our  existing  judicial  system. 
I  am  not  aware,  so  far  as  my  knowledge 
of  this  State  is  concerned, — and  I  constantly 
read  the  utterances  of  the  press  of  every 
county  withinour  borders — that  the  people 
of  Pennsylvania  have  at  all  complained  of 
the  manner  of  electing  their  judges.  I 
have  seen  no  serious  accusations  against 
judges  elected  by  the  i^eople.  There  has 
been  no  general,  wide-spread  murmuring, 
nor  have  the  advocates  of  the  appointive 
system  pointed  out  any  evils  which,  aris- 
ing in  the  past  under  the  elective  plan, 
would  require  that  plan  to  be  changed  for 
the  future.  It  is  true  tliat  some  of  our 
ablest  and  best  men  have  been  rejected  by 


the  people,  but  it  is  no  less  true  that  they 
would  have  been  rejected  by  the  Execu- 
tive had  the  power  of  appointment  been 
lodged  in  his  hands.  It  is  true,  as  we  have 
been  told  here,  that  the  distinguished 
gentleman  from  Philadelphia  (Mr.  Wood- 
ward) who  has  so  ably  argued  in  favor  of 
the  amendment  now  under  discussion, 
was  defeated  by  the  people  of  the  county 
of  Luzerne,  w  hen  he  consented  to  be  a 
candidate  for  the  office  of  president  judge, 
but  to  that  there  is  a  very  easy  answer. 
The  really  able  gentleman  who  was  elect- 
ed to  succeed  him  would  have  received 
the  appointment  over  the  head  of  the 
distinguished  ex-chief  justice,  from  any 
Governor  who  has  filled  the  executive 
chair  of  this  State  within  the  past  twelve 
years.  Nobody  can  doubt  that.  There  is 
an  obligation  which  men  of  all  political 
parties  recognize  in  this  country  that  in- 
evitably secures  the  bestowal  of  positions 
of  honor  or  profit  upon  men  whose  political 
faith  is  in  accord  with  the  convictions  of 
those  in  power.  This  is  an  evil,  but  it  is  one 
we  cannot  remedy,  and  the  doctrine  every- 
where recognized  and  practiced  is  that 
"to  the  victors  belong  the  spoils." 

Mr.  Stewart,  Will  the  gentleman 
from  Ltancaster  allow  me  to  ask  him  a 
question  ? 

Mr,  H,  G,  Smith,    Certainly, 

Mr.  Stewart,  Has  not  the  gentleman 
been  reminded  of  the  abuses  which  have 
existed  in  a  neighboring  State,  under  the 
elective  system  ? 

Mr.  H.  G.  Smith,  In  the  State  of  New 
York? 

Mr,  Stewart,    Yes,  sir, 

Mr,  H.  G,  Smith,  I  will  answer  that 
in  one  minute.  Before  I  do  so,  I  desire  to 
allude  to  another  precedent  which  has 
bfeen  cited  here.  Certainly,  in  that  cele- 
brated case,  tried  more  than  eighteen  hun- 
dred yeai's  ago,  the  facts  ought  to  be  a  suf- 
ficient answer  to  any  argument  that  can 
be  drawn  from  precedents  in  favor 
of  the  appointive  system.  The  no- 
torious Jewish  judge  who  decided 
upon  the  accusations  bi-ought  against 
Jesus  Christ,  has  been  referred  to  us  as 
an  illustration  of  the  danger  that  may 
be  incurred  by  continuing  the  power  of 
electing  judges  in  tlio  hands  of  our  peo- 
ple. Was  that  man  a  judge,  elected  by 
the  people  ?  No,  sir  !  He  was  a  specimen 
of  what  you  can  expect  from  the  appoint- 
ive power.  Pontius  Pilate  held  his  com- 
mission by  appointment  from  the  Roman 
emperor,  and  when  this  case  was  brought 
before  him  he  confessed  that  he  knew  not 
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the  law,  and  persistently  insisted  that  he 
could  find  no  fault  in  the  accused.  Still, 
in  spite  of  his  honest  convictions,  he 
yielded  up  the  Great  Expounder  of  the 
Moral  Law  to  the  demand  of  an  excited 
populace.  The  appointive  system  can  not 
be  said  to  have  worked  well  in  that  case, 
and  I  am  surprised  that  it  should  have 
been  cited  by  the  able  gentleman  from 
Philadelphia,  (Mr.  Gowen,)  as  a  prece- 
dent in  its  favor. 

In  conclusion,  I  will  reply  to  the  ques- 
tion of  the  gentleman  from  Franklin, 
(Mr.  Stewart,)  who  asks  me  whether  the 
elective  system  has  not  worked  badly  in 
the  State  of  New  York.  In  answering  him 
it  is  only  necessary  to  say  that  whether 
in  the  election  of  judges,  the  election  of 
the  Executive,  or  the  election  of  repre- 
sentative officers;  whether  there  are  to  be 
elected  the  men  who  make  the  law,  the 
men  who  interpret  the  law,  or  the  men 
who  execute  the  law,  our  only  reliance  is 
upon  the  ability  and  the  integrity  of  the 
people.  Of  the  Judges  in  the  rural  dis- 
tricts in  the  State  of  New  York,  in  the 
great  body  of  that  State,  no  complaint  has 
been  made.  That  in  the  great  city  of  New 
York  improper  influences  were  brought 
to  bear  to  corrupt  and  taint  the  men  who 
there  occupied  judicial  positions,  and  who 
ought  never  to  have  occupied  them,  none 
will  deny.  But  the  temptations  applied 
to  these  men  were  of  a  singular  character 
and  potency.  It  may  be  that  men  ap- 
pointed by  the  Executive  would  never 
have  yielded  to  the  pressure  of  such  temp- 
tation, but  that  cannot  be  confideHtly  as- 
serted, because  very  few  men  were 
ever  subjected  to  such  a  test.  With 
the  millions  of  powerful  corporations 
ready  to  be  shared  with  the  judges  of 
that  city,  in  order  to  secure  injunctions 
in  railroad  controversies,  it  is  not  very 
surprising  that  some  of  them  felL  But 
their  fall  is  not  to  be  attributed  to  the 
fact  that  they  were  judges  chosen  under 
an  elective  system,  for  who  can  say  that 
if  the  judges  of  that  State  had  been  ap- 
pointed by  the  Governer  and  confirmed 
by  the  superior  branch  of  the  Legisla- 
ture, they  would  not  have  dragged  the 
judicial  ermine  into  disgrace,  as  some  of 
those  who  were  elected  did.  Nay,  it  is  sug- 
q;ested  by  a  gentleman  near  me  (ex-Gov- 
ernor Bigler)  that  the  great  representative 
of  the  corruption  of  New  York  city  in  the 
Senate  of  that  State,  Mr.  Tweed,  if  the 
appointive  system  had  prevailed,  would, 
when  nominations  came  into  the  Senate 
from  the  Governor,  have  caused  the   re- 


jection of  every  honest  man  presented 
for  confirmation  and  have  secured  the 
nominatioi?  and  confirmation  of  improper 
judges.  I  believe  that  would  have  been 
the  case  in  New  York,  and  I  believe  that 
such  a  policy  may  eventuallj^  be  found  to 
prevail  in  other  States. 

If  the  people  cannot  be  trusted  with  the 
elections  of  their  judges  can  they  be 
trusted  with  the  more  important  matters 
that  are  now  committed  to  their  charge? 
If  it  be  true,  as  gentlemen  have  said  upon 
this  floor,  that  the  elements  of  our  politi- 
cal life  are  so  corrupt  that  we  must 
snatch  from  the  people  piece-meal  the 
power  which  rightfully  belongs  to  them ; 
if  this  be  true,  then  indeed  is  this  govern- 
ment rushing  down  the  rapids  into  the 
very  vortex  of  that  political  Niagara 
which  was  so  graphically  described  by 
Mr.  Oarlyle,  in  a  letter  published  a  year 
or  two  ago.  That  remarkable  paper 
caused  only  a  smile  at  that  time,  but  if 
the  declarations  of  gentleman  upOn  this 
floor,  that  the  people  of  this  Common- 
wealth are  no  longer  worthy  to  be  en- 
trusted with  the  election  of  their  judges, 
be  true,  then  must  it  be  equally  true  that 
they  are  no  longer  worthy  to  be  entrusted 
with  the  election  of  any  officer;  and  then 
indeed  are  we  rapidly  nearing  the  whirl- 
pool of  destruction  into  which  may  be 
speedily  precipitated  not  only  the  govern- 
ment of  this  State,  but  that  of  all  the  other 
States,  and  of  the  nation. 

Mr,  Bowman.  Mr.  Chairman  :  I  have 
not,  this  morning,  any  desire  to  occupy 
much  of  the  time  of  this  committee  of  the 
whole  in  the  further  discussion  of  this 
question.  If  the  committee  will  give  me 
their  attention  for  a  few  moments,  I  will 
promise  to  be  brief,  and  very  brief,  in 
what  I  deem  it  my  duty  to  say. 

In  1837  and  1838  the  Constitutional  Con- 
vention changed  the  organic  law  of  the 
State  so  far  as  the  election  of  justices  of 
the  peace  was  concerned,  and  in  1840,  un- 
der that  Constitution,  a  judicial  officer  of 
the  State  was  first  elected.  Again,  in 
1851,  the  Constitution  was  clianged,  so  as 
to  provide  for  the  electionof  every  judicial 
officer  in  the  State.  That  provision  of  the 
Constitution  has  been  in  practical  opera- 
tion, before  the  people  of  the  Common- 
wealth, for  twenty-two  years.  During 
that  time  all  our  judges  have  been 
elected,  and  they  have  been  clearly 
the  equals  in  intelligence,  ability  and 
probity,  of  those  w^ho  adorned  our  judicial 
system  under  the  former  manner  of  de- 
riving appointments  from  the  Governor. 
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Even  looking  at  this  question  from  a  po- 
litical standpoint,  we  find  thia^they  have 
been  aboiit  equally  divided  between  tlie 
two  great  political  parties,  with  a  slight 
preponderance  in  fiivor  of  the  Democratic 
party. 

What  is  now  proposed  ?  Why,  to  wrest 
this  power  from  the  hands  of  t  le  people, 
where,  in  my  judgment,  it  properly  be- 
longs. Can  this  be  done  ?  1  think  not. 
In  what  civilized  country,  in  what  age  of 
the  world, have  the  people  ever  voluntarily 
surrendered  any  jDower  with  which  they 
have  once  become  invested?  No  such 
instance  can  be  found.  It  is  hardly  possi- 
ble that  the  people  of  this  Commonwealth 
will  ever  consent  that  one  department  of 
the  State  government  shall  be  adminis- 
tered by  men  whom  they  have  had  no 
voice  in  selecting.  Sir,  the  people  will 
cling  to  this  power  as  the  mariner  clings 
to  the  last  plank  when  the  tempest  and 
the  waves  close  around  him.  In  my 
judgment,  they  have  a  desire  to  retain 
this  power,  whicli  is  as  strong  as  that  which 
bound  Ruth  to  Naomi.  Should  we  adopt 
this  retrograde  movement,  by  providing 
for  the  appointment  of  the  judiciary,  as 
proposed  in  this  amendment,  it  would  be 
a  virtual  admission  that  man's  capacity 
for  self-government  is  a  failure.  If  the 
people  are  prepared  to  surrender  this  pow- 
er, as  was  said  by  the  honorable  gentle- 
man from  Philadelphia,  (Mr.  Woodward,) 
without  a  struggle,  then  the  idea,  so  prev- 
alent, that  this  is  "a  government  of  the 
Ijeoj^le,  by  the  people,  and  for  the  people," 
conveys  an  abominable  falsehood. 

The  gentleman  from  Philadelphia  (Mr. 
Woodward)  proposes  to  take  from  the 
people  of  this  Commonwealth  the  power, 
right  and  privilege  conferred  upon  them 
twenty-two  years  ago,  and  for  what 
reason  ?  Have  the  people  been  guilty  of 
acts  of  usurpation  in  the  exercise  of  this 
right?  Have  they  in  any  manner  misused 
the  trust  committed  to  their  care?  Who 
charges  the  people  with  sins  of  omission 
or  commission  in  tlie  exercise  of  this  most 
inestimable  jsrivilege  by  which  they  have 
forfeited  their  nglitsto  its  future  exercise  ? 
Wliy,  sir,  in  the  exercise  of  this  elective 
franchise  by  the  people,  the  gentleman 
was  himself  elevated  to  the  highest  judi- 
cial position  in  the  Commonwealth.  And 
now  sir,  after  a  full  and  complete  enjoy- 
ment of  the  people's  bounty,  bestowed 
with  trust  and  confidence,  after  becoming 
the  recipientof  tlie  omolumontsa)id  honors 
incident  to  the  position  to  which  he  had 
been  so  elevated,    he  proposes  to    take 


from  the  people  this  power  which  has  been 
so  long  exercised  by  them.  I  incline  to 
the  opinion  that  the  electors  will  call  this 
ingratitude. 

Mr.  Chairman,  I  would  keep  the  differ- 
ent departments  of  our  State  government 
as  independent  of  each  other  as  possible. 
But  if  the  judges  of  all  our  courts  of  re- 
cord are  to  be  appointed  by  the  Governor, 
by  and  with  the  advice  and  consent  of 
the  Senate,  or  two-thirds  of  all  the  mem- 
bers of  the  Senate,  then  I  submit  that  one 
branch  of  our  State  government,  to  wit, 
the  Judiciary,  will  depend  entirely  upon 
the  Executive  and  two-thirds  of  one 
branch  of  the  legislative  department  for  its 
existence.  I  think  this  would  be  confer- 
ring too  much  upon  the  Executive  and  one 
branch  of  the  legislature.  Take  the  Sen- 
ate as  now  constituted,  and  twenty-three 
men,  with  but  little  responsibility  to  any- 
body, can  fill  every  judicial  bench  in  the 
Commonwealth. 

We  have  already  provided  that  future 
Governors  shall  not  exercise  the  pardon- 
ing power  as  heretofore.  It  has  been 
thought  wise  to  associate  with  him  four 
other  officials  in  the  exercise  of  that 
power.  We  have  also  taken  from 
him  the  power  to  appoint,  as  here- 
tofore, the  superintendent  of  common 
schools;  and  it  cannot  be  forgotten  by 
the  committee  that  there  was  a  powerful 
effort  made  on  this  floor,pending  the  con- 
sideration of  the  report  of  the  Committee 
on  the  Executive  Department,  to  take 
from  the  Governor  the  right  and  power 
to  appoint  the  Attorney  General  of  the 
Commonwealth.  And  as  an  exhibition 
of  our  lack  of  confidence  in  the  honesty 
and  integrity  of  mankind  in  general,  and 
of  future  Governors  of  Pennsylvania  in 
particular,  we  have  also  provided  that 
hereafter  no  Governor  shall  be  re-elected 
until  after  he  shall  have  taken  a  back 
seat  for  a  period  of  four  years  from  the 
expiration  of  his  term'of  office.  Yet,  sir, 
after  limiting  the  powers  of  the  Governor 
in  these  minor  details,  it  is  now  seriously- 
proposed  to  permit  him  to  name  every 
person  for  official  position  in  one  of  the 
entire  departments  of  our  State  govern- 
ment. 

Mr.  Chairman,  how  does  it  happen  that 
the  gentleman  from  Philadelphia  (Mr. 
Temple)  has  so  suddenly  discovered  the 
immaculate  purity  and  integrity  of  the 
Pennsylvania  Legislature,  that  he  is  now 
willing  to  trust  one  branch  of  that  bodj'^ 
with  such  a  vital  question  and  grave  re- 
sponsibility as  is  contained  in  this  propo- 
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sition?  Why,  sir,  from  the  day  this  Con- 
vention convened  at  Harrisburg  to  this 
hour,  on  all  occasions,  "  in  season  and  out 
of  season,"  has  that  gentleman  showered 
upon  the  devoted  heads  of  the  members 
of  the  Legislature  his  withering  invec- 
tive. The  members  of  this  Convention 
have  at  times  mingled  in  the  deep  emo- 
tion created  by  the  power  of  his  eloquence. 
They  have  frequently  become  agitated, 
warmed,  thrilled,  electrified,  melted  and 
quite  ready  to  jdeld  to  the  luxury  of 
tears.  We  have  all  heard  him  ;  we  have 
seen  his  eye  flash  indignation,  like  the 
lightnings  of  Heaven  that  scathe  and  con- 
sume everj'  object  they  approach;  we 
have  seen  his  form  dilate  as  he  lifted  him- 
self into  a  strain  of  eloquence.  Nay,  woe 
to  the  man  who  has  ever  held  a  seat  in 
the  Legislature  of  this  Commonwealth. 
How  frequently  has  the  gentleman  gath- 
ered up  the  energies  of  his  mighty  soul, 
and  poured  forth  a  stream  of  crystallized 
execration  upon  the  heads  of  that  body, 
declaring  them  unfit  to  pass  a  law  autho- 
rizing the  building  of  a  street  passenger 
railroad,  and  too  dishonest  to  be  trusted 
with  the  most  insignificant  local  legisla- 
tion. And  yet,  sir,  that  gentleman  told 
us  at  great  length  yesterday  that  the 
power  to  confirm  the  nominations  for  the 
judiciary  made  by  the  Governor  could  be 
safely  confided  to  two-thirds  of  one  branch 
of  that  corrupt  and  most  infamous  body, 
as  he  had  so  frequently  called  it ;  and 
that  it  would  be  unsafe  longer  to  allow 
the  people  to  elect  the  officers  of  one  of 
the  departments  of  their  State  govern- 
ment, and  the  one,  too,  in  which  they 
have  the  greatest  interest.  For,  sir,  the 
liberty  of  the  people  is  not  that  liberty 
merely  which  is  defined  in  written  Consti- 
tutions, nor  is  it  that  liberty  which  is  en- 
forced by  legislative  enactment ;  but  little 
as  our  people  think  of  it — and  would  to 
Heaven  th^t  they  would  think  of  it  a  hun- 
dred times  more  intensely  than  they  do — 
the  only  liberty  we  have  now  or  ever  have 
had,  so  far  as  the  individual  citizen  is  con- 
cerned, IS  that  liberty  which  is  enforced 
and  secured  in  the  judicial  tribunals  of 
the  country.  We  may  talk  about  our  so- 
cial equality  as  much  as  we  please;  we 
may  talk  about  all  being  free  and  equal ; 
it  is  all  an  idle  song,  a  worthless  tale ;  it 
is  a  vain  and  emptj''  expression  unless 
that  liberty,  that  equality,  and  the  right 
to  acquire  and  possess  property,  are  en- 
forced in  a  court  of  justice.  It  is  there, 
and  nowhere  else,  that  the  millionaire 
and  the  beggar  meet  upon  equal  terms 


and  upon  common  ground.  It  is  there 
you  can  see  the  impartial  judge  sitting, 
blind  to  all  external  emotions  and  im- 
pressions, to  declare  the  law  and  try  the 
cause  and  administer  justice  to  the  poor, 
ignorant,  unfortunate  man,  it  may  be, 
against  the  wealthiest  and  most  powerful 
of  the  land. 

Incompetent  and  corrupt  judges  may 
have  been  elected,  and  that  such  have 
been  appointed  there  is  no  doubt.  Bacon, 
in  the  intellectual  horizon,  is  a  star  of  the 
first  magnitude.  He  possessed  an  intel- 
lectual power  which  has  gained  conquests 
over  the  world  more  splendid  and  mag- 
nificent than  those  of  Alexander.  It  has 
been  justly  said  of  him,  that  "  amidst  all 
his  intellectual  wealth  and  splendor,  a 
reach  of  intellect  rarely  surpassed  and 
which  distanced  all  that  antiquity  had 
done  before  him,  and  shaped  the  judg- 
ment, the  reason  and  the  philosophy  of 
all  coming  time,  there  was  an  awful  de- 
fect in  his  education  which  sent  him,  not- 
withstanding his  great  powers,  a  heart- 
broken, drivelling  and  despised  old  man 
to  his  grave."  There  was  that  in  him 
wliich  more  than  justified  Pope's  antithe- 
sis, "the  greatest,  wisest,  meanest  of 
mankind."  Beforethis  committee  I  need 
not  go  into  a  delineation  of  the  character 
of  the  great  jurist,  or  tell  how  he  amassed 
a  fortune  of  a  hundred  thousand  pounds 
by  arts  and  cunning  that  would  have  dis- 
graced the  veriest  pettifogger  that  ever 
lied  before  a  jury,  or  white-washed  guilt 
with  a  tongue  as  foul  as  corruption  itself. 
I  need  not  tell  you  that  the  illustrious 
Chancellor  of  the  realm,  whose  justice 
should  have  been  as  irreproachable  and 
free  from  stain  as  the  ermine  on  liis  robe, 
accepted  large  presents  from  persons  en- 
gaged in  chancery  suits ;  that  he  sold  his 
decisions  for  gold  ;  that  he  basely  desert- 
ed the  friend  through  whose  influence  he 
rose  to  power  ;  that  he  became  his  bitter- 
est enemy,  and  by  the  charms  of  his  irre- 
sistible eloquence  and  pen  foreclosed 
everj'  ray  of  hope  to  the  unfortunate  Es- 
sex, and  in  his  death  damned  his  own 
reputation,  consigning  all  that  man  holds 
as  high  and  dear  in  principle,  to  an  abyss 
blacker  than  midnight.  The  crowning 
excellence  of  a  perfect  character  this  great 
jurist  lacked.  This  made  him  vulner- 
able. With  an  intellect  far-reaching, 
lofty-looking,and  deep-searching ;  a  mem- 
ory freighted  with  the  lore  of  all  time  ;  a 
fancy  laden  with  everything  glittering  in 
the  rainbow  of  genius;  a  judgment  ma- 
tured, and  intellectual  powei-s  expanded 
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into  giant  proportions,  he  was  a  slave  to 
the  vices  of  his  own  heart,  and  fell  an 
easy  victim  to  his  own  depravity. 

Mr.  Chairman,  no  man  is  lost  or  be- 
comes depraved  until  his  virtue  is  gone. 
Paris  was  not  undone  when  the  Greeks 
captured  Troy ;  but  his  true  undoing  was 
when  he  lost  modesty,  faith,  honor,  vir- 
tue. Achilles,  too,  was  only  undone  when 
he  gave  himself  up  to  rage,  when  he 
wept  over  a  girl ;  when  he  forgot  that  he 
came  to  Troy  not  to  win  mistresses,  but  to 
fight  battles.  The  true  defeat  is  not  when 
cities  are  taken  nor  when  battles  are  lost, 
but  when  right  principles  are  cast  aside 
and  trodden  under  foot. 

Mr.  Chairman,  in  conclusion,  allow  me 
to  say  that  should  we  take  from  the  peo- 
ple the  right  to  elect  their  judges,  in  my 
opinion  they,  instead  of  ratifying  the 
Constitution  presented  for  their  appro- 
val, will  on  election  day  celebrate  its  ob- 
sequies and  write  its  epitaph,  and  that 
epitaph  will  be  :  "Died  in  the  attempt  to 
rob  the  people  of  their  rights." 

Mr.  Broomall,.  Mr.  Chairman :  I  do 
not  intend  to  take  up  the  time  of  the  Con- 
vention by  debating  this  question  ;  I  sim- 
ply desire  to  define  my  own  position.  I 
appreciate  the  importance  of  an  inde- 
pendent judiciary  as  much  as  any  man 
present;  but  I  cannot  see  that  the  inde- 
pendence of  the  judiciary  is  involved  in 
the  question  under  discusson  now. 

If  the  judiciary  be  elected  or  appointed 
for  a  mere  term,  they  will  necessarily  be 
dependent,|to  some  extent,  upon  the  pow- 
er that  can  renew  the  term,  so  that  the 
length  of  the  term  is  the  question  that 
covers  the  dependence  or  independence 
of  the  judiciary.  It  was  with  this  view 
that,  early  in  the  sessions  of  this  body,  I 
introduced  a  resolution,  found  on  page 
eighty-nine  of  the  Debates,  which  I  will 
read : 

"That  the  Committee  on  the  Judiciary 
be  instructed  to  inqviire  into  the  expedi- 
ency of  providing  that  all  judges  who  are 
required  to  be  learned  in  the  law  shall  be 
appointed  by  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate,  and 
that  they  shall  hold  their  offices  during 
good  behavior  ;  and  of  providing  a  method 
of  retiring  them  on  account  of  age  or  in- 
firmity." 

I  maintain  that  opinion  still.  I  think 
that  is  what  should  be  done.  But  I  find 
that  I  stand  alone  upon  the  only  element 
contained  in  that  resolution  which  I  care 
much  about,  and  that  is  their  term  of 
office — tiieir  liolding  their  offices  during 


good  behavior.  When  it  comes  back  to 
the  question  of  their  holding  them  for  a 
term,  when  1  am  forced  to  sacrifice  the 
matter  of  independence,  then  I  must 
choose  between  merely  the  two  modes  of 
selection,  and  when  that  comes,  I  have 
no  hesitation  in  saying  that  I  prefer  that 
the  judges  should  be  dependent  upon  the 
people  of  their  district  for  the  renewal  of 
their  term  of  office  rather  than  upon  the 
wire-pullers  at  the  seat  of  government. 
It  they  must  be  dependent,  (and  it  seems 
they  must  be,  for  neither  this  body  nor 
the  people  will  make  them  independent 
by  making  their  terms  during  good  be- 
havior,) let  the  dependence  be  at  home  ; 
let  the  dependence  be  upon  those  whom 
they  serve  rather  than  upon  those  who 
are  not  interested  in  having  good  officers 
at  all,  but  are  only  interested  in  assigning 
political  favors  here  and  there. 

I,  therefore,  shall  vote  upon  this  ques- 
tion for  the  election  of  the  judges  until  I 
see  some  chance  to  fix  their  terms  of 
office  so  as  to  make  them  entirely  inde- 
pendent. 

Mr.  H.  W.  Palmek.  Mr.  Chairman  :  I 
am  opposed  to  an  appointive  judiciary 
because,in  my  judgment,it  is  no  adequate 
remedy  for  the  evils  that  pertain  to  the 
elective  system.  The  chief  count  in  the 
indictment  against  an  elective  j  udiciary 
is  that  politicians  seek  places  upon  the 
bench  and  that  justice  goes  by  favor  and 
not  according  to  law. 

I  agree  with  all  the  severe  and  eloquent 
denunciations  which  have  been  launched 
at  partisan,  prejudiced  and  dependent 
judges ;  but  I  fail  to  discover  how  the  plan 
proposed  will  remedy  the  evils  suggested. 
The  people  must  elect  the  Executive,  and 
if  he  be  a  pure,  just  and  good  man,  he 
will  not  knowingly  appoint  unjust  or  unfit 
judges.  II  he  is  a  bad,  weak  and  corrupt 
man,  then  no  consideration  of  self-respect 
and  no  consideration  of  public  policy 
would  prevent  him  from  using  his  patron- 
age for  his  own  personal  advantage  or  to 
reward  his  personal  or  party  friends.  If 
the  people  have  wisdomand  virtue  enough 
to  elect  an  honest  Governor,  why  have 
they  not  enough  to  elect  honest  judges. 

We  have  been  told  that  our  present  sys- 
tem is  on  trial  and  that  it  is  in  process  of 
condemnation.  Very  likely  it  is  on  trial ; 
there  is  no  department  of  tli  e  government 
that  is  not  on  trial.  Whetlier  it  is  in  pro- 
cess of  condemnation  or  not  can  be  better 
lold  when  the  jurj' conies  in  ;  and  if  the 
jury  brings  in  an  adverse  verdict  then 
the  elective  system  will  be  on  a  footing 
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with  the  appointive  system,  because  that 
has  certainly  been  on  trial,  and  has  certain- 
ly been  condemned  and  rejected. 

We  are  told  further  by  the  eloquent  gen- 
tleman from  Dauphin,  (Mr.  MacVeagh,) 
who  I  regret  is  not  in  his  seat,  that  our 
present  elective  system  probably  would 
not  have  withstood  the  strain  of  many 
more  years  of  our  terrible  civil  war. 
Whether  the  system  would  have  with- 
stood that  strain  or  not  cannot  be  certainly 
demonstrated  either  one  way  or  the  other ; 
but  of  this  fact  we  are  certain  :  That  the 
country  never  could  have  withstood  the 
strain  of  the  partisan  decisions  of  the 
early  years  of  the  war,  or  those  that  im- 
mediately preceded  it.  If  in  the  provi- 
dence of  God  they  had  stood  unreversed, 
nothing  short  of  Almighty  interposition 
eould  have  averted  dismemberment  and 
ruin.  We  do  know  that  those  decisions 
which  were  made  during  the  war,  from 
the  consequences  of  which  the  gentleman 
feared  such  dreadful  consequences  might 
flow,  were  made  in  the  interest  of  liberty 
and  union,  founded  upon  the  principles 
of  justice  and  truth.  To  them  we  owe  it 
that  we  are  to-day  a  united,  prosperous 
and  progressive  nation  instead  of  dis- 
membered States,  plunged  in  anarchy  and 
ruin.  I  am  not  inclined  at  this  day  to 
quarrel  with  decisions  that  bridged  for 
us  the  awful  chasm  of  secession  and  re- 
bellion. 

The  problem  is  this  :  To  exclude  politi- 
cians from  the  bench;  to  secure  a  non- 
partisan, unprejudiced,  fearless  and  uj}- 
right  judiciary.  To  take  the  power  of 
selecting  judges  from  the  people  and  give 
it  to  a  partisan  Executive,  backed  bj^  a 
partisan  Senate,  does  not,  in  my  judgment, 
aftbrd  a  solution.  The  cure,  as  I  think,  is 
to  educate  the  popular  sentiment  so  that 
it  will  visit  with  utter  and  irreversible 
condemnation  any  man  who  seeks  or 
electioneers  for  the  office  of  judge.  Let 
the  office  seek  the  man,  and  not  the  man 
the  office. 

In  the  virtue  and  in  the  intelligence  of 
the  people  rests,  not  only  the  perpetuity 
of  our  judicial  system,  but  also  of  our 
legislative  and  executive  system  ;  and  if 
the  people  have  become  so  demoralized 
that  they  are  unfit  to  elect  the  judges,  by 
the  same  token  are  they  unfit  to  elect  any 
other  set  of  officers;  and  the  only  natural, 
logical  sequence  of  that  position  is  that 
the  experiment  of  self-government  by 
the  people  has  proved  a  failure.  Nearly 
a  centurv  of  a  career  vmexampled  in  the 
history  of  the  world  for  freedom,  pros- 


perity and  strength,  has  gone  far  to 
demonstrate  the  ability  of  the  American 
people  for  self-government.  Is  intelli- 
gence and  virtue  less  common  to-day 
than  heretofore  ?  Are  the  churches  and 
the  school-houses,  those  fruitful  parents 
of  virtue  and  intelligence  among  the  peo- 
ple, any  less  plenty  than  hei-etofore  ?  Do 
less  men  and  women  read  and  write  and 
worship  God  than  heretofore  ?  I  believe 
in  the  virtue,  intelligence  and  patriotism 
of  the  people,  and  that  Pennsjdvania's 
eight  hundred  thousand  voters,  good  men 
and  true,  are  not  to  be  judged  and  con- 
demned by  the  acts  of  the  little  gangs  of 
great  villains  who  infest  the  wards  of 
some  of  our  cities.  I  ain  one  of  those 
who  believe  that  this  1st  of  May,  1873,  is 
the  best  day  the  world  ever  saw  ;  that  not 
only  in  enterprise,  ability  and  integrity, 
but  in  refinement,  education  and  virtue, 
the  people  are  in  advance  of  any  who 
have  ever  lived  upon  the  earth,  and  that 
they  are  as  well  able  to-day  as  they  have 
ever  been  before  to  govern  themselves. 

Let  the  evil  be  cured  by  educating 
the  popular  sentiment — to  hate,  despise 
and  utterly  condemn  the  peddling  poli- 
tician who  trades,  traffics  and  electioneers 
for  the  office  of  judge. 

Mr.  Landis.  Mr.  Chairman :  As  a  mem- 
ber of  the  profession,  aside  from  any  feel- 
ing as  far  as  the  interests  of  the  people 
may  be  concerned,  I  am,  by  reason  of 
such  membership,  deeply  interested  in 
the  question  which  is  now  presented  for 
consideration  before  this  committee  of  the 
whole.  Nevertheless,  it  has  not  been 
without  some  feeling  of  reluctance  that  I 
have  risen  to  say  a  few  words  to  this  com- 
inittee  to  justify  myself  in  the  vote  which 
I  shall  cast  when  called  upon  to  do  so. 

I  see  here,  sir,  a  proposition  to  uproot 
what  I  have  been  led  to  believe  had  be- 
come part  of  the  fixed  polity  of  our  gov- 
ernment. I  had  been  led  to  suppose  that 
among  the  great  cardinal  principles  which 
lie  at  the  basis  of  the  government  of  our 
Commonwealth,  the  principle  of  an  elec- 
tive judiciary  had  become  fixed,  that  we 
were  anchored  as  it  were  ;  and  it  is  not 
without  some  feelings  of  alarm  that  I  be- 
hold here  a  movement  that  shall  tear  us 
from  our  moorings  and  set  us  again  drift- 
ing upon  the  wide  sea  of  speculation  and 
experiment. 

I  believe,  sir,  that  a  majority  of  the 
profession  are  in  favor  of  the  elective  ju- 
diciary. I  believe  that  whatever  may 
have  been  the  convictions  of  many 
gentlemen  of  the  profession  when   the 
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subject  was  under  discussion  some  twen- 
ty-two or  twenty-three  years  ago,  to  a 
great  extent  they  have  yielded  tbem, 
and  they  are  now  prepared  to  acquiesce 
in  that  other  sentiment  which  accords 
to  the  people  not  only  the  right,  but 
the  ability,  to  govern  themselves.  "Gov- 
ern," do  I  say,  sir!  Is  not  the  judi- 
ciary one  of  the  co-ordinate  branches  of 
the  government?  Are  we  not  called  upon 
from  year  to  year  to  determine  by  the 
elective  franchise  who  shall  constitute 
the  government.  Why,  then,  I  ask,  do  you 
proposfi  to  except  out  of  this  determina- 
tion the  judiciary?  Are  not  the  people 
competent  to  comprehend  that  question? 
Is  it  so  beset  with  mystery,  is  it  in- 
vested with  such  sanctity  that  they  can- 
not comprehend  it,  that  they  cannot  grasp 
it  in  all  its  attributes,  that  they  are 
not  equal  to  any  emergency  that  may 
arise,  that  they  are  not  able  to  bear 
the  responsibilities  devolved  upon  them 
in  the  exercise  of  that  choice  and  that  de- 
termination ?  Why,  sir,  I  blush  for  the 
people  of  Pennsylvania  if  you  thus  under- 
value them  both  as  to  their  intelligence, 
and  as  to  their  sense  of  responsibility. 

I  am  perfectly  willing  to  accord  to  the 
old  system  all  that  it  may  deserve  at  our 
hands.  I  am  prepared  to  bestow  upon  it 
all  the  honor  due  to  its  antiquity.  But  it 
was  discovered  that  there  were  defects  in 
that  system.  The  people  have  endeavored 
to  remedy  those  defects,  and  I,  for  one, 
am  willing  now,  after  the  trial  of  the  last 
twenty-two  years,  to  say  that  the  people 
have  made  no  mistake  in  that  direction ; 
that  they  were  safe  in  departing  from 
what  they  chose  to  call  the  time-honored 
usage,  one  of  the  landmarks  in  the  gov- 
ernment; and  we  have  since  that  time,  by 
observation,  by  actual  test,  discovered 
that  there  are  fewer  defects  in  the  new 
than  there  were  in  the  old  system. 

The  question  immediately  before  the 
committee  raises  more  particularly  the 
question  of  an  appointed  or  elective  judi- 
ciary than,  perhaps,  any  other.  As  to  the 
other  propositions  in  the  section  submit- 
ted, there  will,  I  am  told,  be  amendments 
offered  that  will  bring  them  more  proper- 
ly before  the  committee.  Therefore  we 
have  now  more  specitically  and  more 
distinctively  before  the  committee  of  the 
whole  the  question  of  an  appointed  or 
elective  judiciary. 

Now,  sir,  what  are  some  of  the  objections 
to  the  appointed  judiciary  ?  I  presume,  if 
the  judges  are  to  be  appointed,  you  will 


invest  the  power  to  make  the  appoinment 
in  the  Executive  of  the  State.  Is  he  the 
most  competent  person  to  discharge  this 
high  duty?  Is  he,  by  virtue  of  his  office, 
the  better  enabled  to  do  it  ?  Is  he,  by  rea- 
son of  his  office,  a  member  of  the  profes- 
sion which,  perhaps  better  than  any  other, 
can  judge  of  the  merits  and  qualitications 
of  the  incumbent  for  the  office  ?  Not  at 
all.  Is  he,  by  virtue  of  his  office,  invested 
with  any  advantages  over  the  people  in 
selecting  the  judge?  I  would  not  in  the 
sliglitest  degree  derogate  from  the  charac- 
ter of  any  of  the  gentlemen  who  have  oc- 
cupied that  high  position  in  the  past  his- 
tory of  the  Commonwealth;  but,  sir,  we 
do  not  know  who  may  be  called  upon  to 
fill  the  office  ;  and  I,  for  one,  as  a  member 
of  the  legal  profession,  will  never  agree 
that  the  voice  of  any  single  man  shall  de- 
termine who  shall  fill  the  judicial  posi- 
tions in  this  State. 

There  is  another  objection  :  The  obliga- 
tion of  gratitude  for  the  favor  conferred. 
We  are  accustomed  to  look  upon  the 
Governor  for  the  time  being,  by  virtue  of 
his  position,  and  elected  to  that  position 
by  a  great  political  party,  as  standing  at 
the  head  of  that  political  party,  as  the 
man  who  has  within  his  grasp  and  control 
all  the  favors  and  all  the  rewards  of  the 
party.  You  find,  therefore,  that  the  man 
who  is  appointed  to  an  office,  by  reason 
of  that  appointment  naturally  feels  him- 
self under  obligation  to  the  man  who 
gives  him  the  office.  Sir,  it  is  a  power 
that  I  would  not  invest  in  the  Executive ; 
it  is  a  position  in  which  I  would  not  place 
a  judge.  I  would  not  have  him  feel  that 
for  the  next  ten  or  fifteen  years  he  owed 
his  office  to  the  choice  and  favoritism  of 
him  who  stood  at  the  head  of  a  great  po- 
litical party.  I  think  gentlemen  will 
agree  with  me  in  the  statement,  that  if 
there  is  anyone  trait  in  human  character, 
it  is  that  we  feel  under  special  obligations 
to  that  person  who  has  done  us  a  great  fa- 
vor. The  man  who  saves  my  life,  the 
man  who  rescues  mefiom  peril,  places  me 
under  lasting  obligation  to  him.  But, 
sir,  if  the  favor  or  the  reward  is  conferred 
not  by  one  but  by  many,  the  debt  of 
gratitude  is  divided.  The  person  who  re- 
ceives the  reward  or  the  special  bounty 
feels  as  though  he  is  under  no  special  ob- 
ligation to  any  particular  one.  The  judge 
elected  by  the  people  owes  no  debt  save 
that  of  a  faithful  discharge  of  public  duty, 
without  allegiance  to  either  party  or  class. 
There  is  no  one  to  control  him  in  the  dis- 
charge of  the  duties  of  his  high  office. 
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Now,  sir,  one  of  the  great  evils  in  this 
country  has  been  thisniatter  of  executive 
patronatre,  and  out  of  that  has  grown  the 
evil  of  having  in  office  incompetent  per- 
sons. It  has  been  one  of  the  complaints 
of  the  people,  from  one  end  of  this  land 
to  the  other,  that  tliere  has  been  too  much 
patronage  invested  in  tlie  Executive.  The 
result  has  been  tliat  you  have  had  per- 
sons unfitted  for  official  stations  called 
upon  to  fill  the  various  offices  of  the  coun- 
try. vSo  great  has  the  evil  become  that  it 
has  been  fo^^nd  necessary  in  the  national 
Congress  to  create  what  was  called  the 
Civil  Service  commission.  We  all  know 
that  in  the  making  of  these  appointments 
the  Executive  has  been  imposed  upon; 
there  have  been  representations  made  to 
him  on  personal  considerations  that  have 
led  him  to  make  appointments  which 
otherwise  he  might  not  have  made  ;  and 
ir  that  way  great  mistakes  have  been 
committed  ;  and  hence,  as  I  say,  the  ne- 
cessity for  this  civil  service  reform.  Do 
we  propose  to  inaugurate,  as  far  as  our  ju- 
diciary is  concerned  in  the  State  of  Penn- 
sylvania the  same  evil  from  which  the 
United  States  are  now  endeavoring  to 
escape  ?    I  trust  not. 

But  it  is  said  we  A^^ll  remedy  it  by  re- 
quiring the  approval  of  two-thirds  of  the 
Senate.  Upon  this  I  might  dwell  some- 
what at  large ;  but  it  has  already  been 
touched  upon  by  various  gentlemen,  and 
I  not  pi'opose  to  enlarge  upon  it.  But, 
sir,  I  submit  wliether  it  is  not  likely  that 
the  two-thirds  of  the  Senate  would  con- 
firm every  appointment  of  a  political 
character  that  would  be  made  by  the  Ex- 
ecutive. Thus  you  will  fix  upon  the  ap- 
pointee a  double  partisan  obligation,  for 
he  must  realize  that  his  appointment  is 
due  entirely  to  party  allegiance — not  to  the 
party  at  large,  but  to  those  who  are  the 
recognized  heads  and  leaders  of  his  polit- 
cal  party ;  for  I  believe  the  great  danger 
is  not  in  a  man  being  elevated  to  this  of- 
fice by  the  votes  of  the  people,  but  in  his 
being  elevated  to  tlie  office  by  those  who 
are  the  known  leaders  of  the  party  occu- 
pying the  position  of  Senators  and  filling 
the  Executive  chair  at  the  time  of  ap- 
pointment. 

It  is  said  that  perhaps  the  Senate  may 
be  of  the  opposite  political  party .  That 
would  be  very  unlikelj',  extremely  so; 
because  it  would  be  almost  sure  to  follow 
that  the  party  electing  the  Governor 
would  be  able  to  control  the  Senate.  There- 
fore the  contingency  upon  which  gen- 
tlemen hang  so  much  is  not   likely  to 


occur.  Even  if  it  did,  it  would  give  rise 
to  trouble,  perhaps  conflict,  and  result, 
after  all,  in  the  confirmation  of  some  one 
upon  whom  would  be  fixed  the  same  par- 
tisan obligations. 

I  am  in  favor  of  the  elective  system  be- 
cause I  believe  it  presents  at  least  fewer 
of  those  evils. 

There  has  been  very  much  said  here 
about  the  corruption  of  politics.  We  are 
told  of  the  intrigues  of  politicians ;  we 
are  told  of  the  depths  of  depravity  to 
which  men  will  descend  in  order  that  they 
maj^  compass  some  political  object.*  For 
the  sake  of  the  argument,  suppose  we  ad- 
mit all  that.  But,sir,in  that  connection  you 
must  recognize  this  fact,  and  1  take  it  the 
majority  of  the  Convention  will  bear  me 
out  in  what  I  say,  that  whenever  it  comes 
to  the  question  of  who  shall  be  nominated 
to  fill  the  office  of  judge,  the  politicians, 
the  men  who  make  up  the  material  of  the 
nominating  convention,  if  not  in  everj' 
case,  certainly  in  the  large  majority'-  of 
cases,  defer  to  the  opinion  of  the  bar  of 
the  district  or  of  the  State.  I  know  of  no 
case  in  which  the  preference  of  the  bar 
has  not  been  deferred  to  wherever  a  nom- 
ination for  a  judicial  position  has  been 
made. 

I  had  the  honor,  some  years  ago,  of  a 
seat  in  the  Convention  that  assembled 
in  Harrisburg  which  nominated  Judge 
Sharswood.  The  names  of  various  gen- 
tlemen were  presented  for  that  position. 
There  was  a  large  number  of  lawj^ers  in 
that  Convention,  and  I  remember  dis- 
tinctly, and  if  there  are  any  others  here 
who  were  in  that  Convention  they  will 
bear  me  out  in  what  I  saj^,  that  on  that 
occasion  those  who  were  not  members  of 
the  profession  "deferred  to  the  opinion  of 
those  who  were,  and  when  a  majority  of 
the  legal  profession  there  had  determined 
that  their  choice  was  in  favor  of  Judge 
Sharswood,  the  nomination  was  made 
unanimous.  Two  or  three  years  ago  I 
happened  to  be  a  member  of  the  judicial 
conference  that  nominated  a  candidate 
for  a  district  judge.  In  the  same  way, 
the  county  conventions  appointed  as  con- 
ferees members  of  the  legal  profession, 
conceding  that  it  was  a  matter  almost  en- 
tirely within  their  knowledge  and  in 
which  they  were  more  interested  than 
anybody  else.  The  matter  was  left  to 
them  to  determine,  and  the  members  of 
that  profession  determined  it. 

Do  3'ou  say  that  because  the  nomination 
is  made  in  this  manner,  therefore  the 
judge   must    needs  be  a  politician?    Not 
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at  all.  1  think  in  almost  all  cases  in  this 
State  where  candidates  have  been  pre- 
sented to  the  voters  of  the  people  for  elec- 
tion, the  gentlemen  named  on  both  sides 
have  been  upright  and  honorable  mem- 
bers of  the  profession,  the  election  of 
either  of  whom  would  have  placed  upon 
the  bench  a  gentleman  in  every  way  com- 
petent to  fill  the  position. 

Do  you  say  that  they  nominate  a  poli- 
tician? 1  have  now  within  my  recollec- 
tion a  case  in  which  it  might  be  admitted 
that  the  gentleman  nominated  was  a  pol- 
itician ;  but,  sir,  he  was  no  sooner  elected 
and  commissioned  to  the  ofiice  than  he  at 
once  cut  loose  from  all  party  trammels 
and  obligations  ;  and  to  this  day  his 
official  conduct  has  been  such  that  no  one 
can  impute  to  him  political  motives,and  he 
has  discharged  his  duties  in  such  a  man- 
ner as  to  lead  men  of  all  parties  to  declare 
that  he  was  not  only  competent  to  dis- 
charge those  duties,  but  pure  and  upright 
and  unbiased.  So  that  I  have  no  fears 
that  the  mere  use  of  the  political  machin- 
ery for  nominations,  or  nominating  gen- 
tlemen who  have  hitherto  had  party  af- 
filiations, when  all  has  been  approved 
by  the  people,  will  interfere  with  the 
proper  discharge  of  the  duties  of  the 
office. 

Then  it  comes  down  to  a  question  of 
this  kind  :  Shall  the  gentlemen  who  are  to 
fill  these  positions  be  chosen  by  one  man, 
the  Governor,  or  shall  they  be  chosen  by 
the  bar,  with  the  people  of  the  State  ?  I 
think  I  have  shown  that  all  nominations, 
or,  at  least,  a  majority  of  the  nominations, 
are  now  made  by  the  bar,  so  that,  in  the 
latter  case,  whoever  may  be  elevated  by 
the  votes  of  the  people  to  the  bench  has 
the  approval  of  the  bar ;  whereas,  he  who 
receives  a  mere  appointment  has  but  the 
approval  of  the  Executive,  who  is  a  par- 
tisan, and  his  adlierents  in  the  Senate, 
who  are,  likewise,  partisans. 

But,  sir,  we  were  told  yesterday,  by  the 
gentleman  from  Dauphin,  that  tliere  was, 
by  reason  of  the  election  of  the  judiciary, 
a  tendency  to  a  party  representation. 
Now,  sir,  I  deny  it,  because  I  believe  it 
has  been  discovered,  and  I  think  it  will 
be  received  by  all  as  a  fact,  that  those  per- 
sons who  receive  appointed  offices  are 
more  likely  to  be  biased  by  partisan  con- 
siderations in  tlieir  judgments  than  those 
who  are  elected  by  the  people,  because  it 
can  scarcely  be  maintained  that  any  one 
man  elected  is  elected  by  all  the  vote  of 
any  one  political  party. 


The  gentleman  further  said,  when  point- 
ing to  the  fruits  of  the  elective  system, 
that  he  cared  not  how  well  experience 
may  have  shown  its  results  to  be,  it  mat- 
tered not  if,  by  comparison  of  the  elec- 
tive system  with  the  appointed  system,  it 
appeared  that  the  former  seemed  the 
more  successful  of  the  two,  it  did  not  af- 
fect the  question  as  to  which  was  right ; 
and  he  maintained  that  the  elective  judi- 
ciary was  defective  by  reason  of  its  being 
elective  rather  than  appointed.  This  was 
a  very  extraordinary  argument.  It  is  to 
contend  against  that  which  is  established  ; 
it  is  to  deny  that  which  is  proved  ;  it  is  to 
contradict  evidence  that  ought  to  be  final, 
and  it  is  to  say  that  is  not  so  which  is  so. 

But  there  is  another  consideration  in 
connection  with  this  principle  of  an  elec- 
tive judiciary 

The  Chairman.  The  Chair  will  re- 
mind the  gentleman  that  his  time  has  ex- 
pired. 

Mr.  Cochran.  I  move  that  the  gentle- 
man's time  be  extended. 

The  motion  was  agreed  to. 

Mr.  Landis.  Mr.  Chairman  :  I  am  very 
much  obliged  to  the  committee  for  the 
extension  of  my  time,  and  I  will  not 
abuse  their  patience  much  longer. 

When  a  judge  is  selected  by  a  particu- 
lar party  and  goes  on  the  bench,  there  is 
little  danger  of  his  being  swayed  by  parti- 
san connection.  Nothing  is  more  com- 
mon, as  the  history  of  parties  in  this 
country  shows,  than  that  before  the  term 
of  office  of  any  judge  expires,  the  party 
that  elected  him  will  probably  have 
changed  its  ground.  Nothing  has  changed 
more  rapidly  in  our  country  than  parties, 
and  I  think  the  experience  of  the  last  few 
years  has  shown  that  parties  which  oc- 
cupy one  position  to-day  may  occupy  dia- 
metrically opposite  positions  a  year  or  two 
afterwards.  Even  the  very  recent  liistory 
of  parties  has  shown  that  one  party  was 
in  the  camp  of  their  adversaries  almost 
before  their  tents  were  struck  or  their 
fires  extinguislied.  Therefore  it  is  not 
likely  that  a  judge,  in  looking  forward  to 
tlie  close  of  his  term  of  office,  would  be  so 
affected  by  partisan  considerations,  that 
he  could  not  acquit  himself  in  the  dis- 
charge of  his  duties  with  such  uprightness 
and  impartiality  as  would  commend  him 
to  the  approval  of  all  candid  and  honest 
men. 

The  people  of  Pennsylvania  desire  a 
pure  judiciary,  and  tliey  believe  that  they 
are  entirely  competent  to  settle  these 
questions  for  thej»selves.    They  point  to 
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the  last  twenty-two  years,  and  they  say, 
"we  have  tried  the  experiment ;  we  are 
willing,  we  desire  that  the  new  order  of 
things  shall  continue."  They  desire  that 
the  men  they  elevate  to  the  bench  shall 
be  the  men  of  their  own  choice.  Why 
not?  Is  it  proposed  that  we  shall  take  a 
step  backwards  '  Is  retrogression  at  pres- 
ent the  order  of  the  day  ?  Do  revolutions  go 
backwards  ?  Not  at  all.  It  has  not  been 
the  history  of  the  country.  In  every 
great  step  of  progress  the  march  has  been 
forward,  forward  to  the  elevation  of  the 
race,  forward  to  the  preservation  of  our 
liberties,  forward  in  the  enjoyment  of  our 
rights.  Sir,  if  there  have  been  mistakes, 
if  there  have  been  evils,  they  have  been 
fewer  under  the  new  than  under  the  old 
order  of  things. 

We  will  not  be  misled  by  appeals  for  re- 
form, when  no  reform  is  required.  We 
will  not  forget  that  the  people  have  de- 
manded, tried  and  accepted  an  elective 
judiciary,  and,  content  with  that,  tliey  de- 
sire no  change.  As  members  of  a  reform 
Convention,  we  will  take  no  step  back- 
ward, but  preserving  that  in  the  Consti- 
tution which  is  valuable,  will  go  forward 
with  our  labors,  having  in  view  the  wel- 
fare, the  rights  and  happiness  of  the  peo- 
ple, believing,  whatever  else  we  may  do, 
that  in  no  one  way  can  those  blessings 
better  be  preserved  than  in  securing  for 
them  a  pure,  an  upright  and  a  learned  ju- 
diciary. 

Mr.  W.  H.  Smith.  Mr.  Chairman : 
Perhaps  I  should  not  venture  to  say  any- 
thing on  this  judiciary  question  which, 
by  common  consent,  seems  to  be  left  to 
legal  gentlemen,  in  which  this  Conven- 
tion is  enviably  wealthy.  But  still,  one 
who  has  paid  some  attention  to  politics 
and  political  events  may  be  allowed  a  few 
words. 

I  may  say  that  during  the  late  recess 
of  the  Convention,  v/hen  I  was  at  hoine 
among  my  neighbors,  I  heard  more  upon 
this  subject  of  the  appointment  of  judges, 
it  so  happened,  than  upon  any  other,  and 
I  remember  one  particular  appeal  that 
was  made  to  me  to  vote  for  appointed 
judges.  A  gentleman  said  to  me,  "what- 
ever your  Convention  does,  do  provide 
that  the  judges  shall  be  appointed  ;"  and 
he  was  not  one  that  had  lost  a  suit  in 
court  that  I  know  of;  he  was  not  one  that 
was  soured  because  the  judges  were  not 
of  his  politics,  for  they  were ;  he  was  an 
influential  man  in  the  dominant  party, 
and  had  a  great  deal  to  say  about  the 
nomination  of  judges.     I   know  that  it 


was  not  from  any  sour  feeling  that  he 
spoke  thus ;  but  as  he  was  a  sensible 
man,  I  concluded  that  it  was  from  a  con- 
viction of  the  erroneous  character  of  our 
present  system. 

Mr.  Chairman,  I  am  opposed  to  the 
choice  of  judges  by  popular  election.  1 
admit  that  the  scheme  might  have  worked 
worse  than  it  has  done,  but  things  are 
not  now  as  they  were  ten  or  fifteen  years 
ago.  The  purity  of  elections  which  then 
prevailed,  prevails  no  longer.  And 
the  example  and  influence  of  the  old 
system  of  appointment  of  judges  is  fast 
disappearing,  and  there  is  no  longer  any 
hope  that  we  can  save  the  selection  of 
judges  from  the  common  pollution  and 
disgrace  into  which  tlie  whole  system  of 
electing  all  other  public  officers  has 
assuredly  fallen.  And  it  is  eminently 
the  duty  of  thisbody  to  save  the  judiciary 
from  the  corruption  which  has  already 
readied  the  vitals  of  other  branches  of 
the  government.  We  should  secure,  if 
we  can,  for  all  time,  the  purity  and  inde- 
pendence of  the  judiciary  of  the  State. 
Let  us  not,  then,  perpetuate  the  fatal 
error  of  electing  our  judges  and  clerks  of 
courts.  Let  us  endeavor  to  apply  a  brake 
to  the  government  machine  while  a  brake 
will  prove  effective  to  stop  its  progress 
down  the  easy  grade  to  certain  and  com- 
plete perdition.  Let  us  place  that  life- 
saving  check  in  the  hands  of  the  Gover- 
nor and  Senate,  and  hold  them  severely 
accountable  against  the  horrors  of  a  cor- 
rupt or  incompetent  judiciary.  And  woe 
be  unto  them  if  they  do  not  give  us 
honest  umpires  to  settle  the  disputes  that 
must  ever  arise  among  the  people.  Let 
the  Governor  appoint  and  the  Senate  con- 
firm the  judges  of  every  grade. 

It  has  been,  I  think,  truly  said  during 
this  discussion,  that  a  Governor  would 
not  dare  to  appoint  a  notoriously  dishonest 
or  incompetent  man  to  a  judgeship  against 
the  protest  of  a  majority  of  the  bar  in  the 
county  wherein  he  was  to  officiate,  and  a 
petition  from  the  people  concerned.  The 
selection  would  not  be  made  in  the  con- 
fusion and  excitement  which  always  at- 
tend party  nominating  conventions — and 
these  now  make  the  judges.  And  if  the 
Governor,  with  despostic  disregard  of 
sound  advice  and  solemn  protest,  should 
send  a  name  to  the  Senate  that  was  not  fit 
to  be  submitted,  there  will  still  be  one 
hook  to  hang  a  hope  upon.  Unless  two- 
thirds  of  the  Senators  were  as  reckless  as 
himself,  such  a  nomination  could  not  be 
confirmed. 
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But  i  shall  be  told  that  the  bar,  in  cer- 
tain localities,  could  not  always  prevent, 
and  have  not  prevented,  the  election  of 
unworthy  men,  who  had  received  party 
nominations,  as  judges.  I  do  not  deny 
this;  but  I  assert  that  the  influence  of  an 
honest  and  intelligent  bar,  and  an  indig- 
nant peoi:>le,  on  a  Governor,  however  cor- 
rupt, would  be  more  etfective  to  prevent 
mischief  than  it  could  ever  be  where  a 
popular  election  would  have  to  settle  the 
question.  Not  long  ago  we  saw  an  emi- 
nent ex-Chief  .Justice  who  was  willing  to 
spend  the  evening  of  his  days  as  a  county 
judge,  defeated  by  a  man  who  was  not 
worthy  to  loose  the  latchet  of  his  shoe. 
On  the  other  hand,  we  saw  another  emi- 
nent ex-Chief  Justice  nominated  in  a  coun- 
ty away  from  his  residence,  where  he  de- 
feated a  regularly  nominated  party  aspi- 
rant, who  was  no  inore  tit  for  the  bench 
than  the  one  who  triumphed  in  the  other 
case.  Novv,  these  opposing  instances  prove 
nothing  but  this  :  That  the  lawyers  of 
any  locality  have  some  influence  in  the 
election  of  judges — they  would  have  much 
more  influence  upon  their  appointment. 
Is  not  the  system  of  appointment,  there- 
fore, preferable  ?  This  is  the  question  for 
us  to  settle. 

1  am  willing  that  the  lawyers  should 
have  all  the  influence  they  will  probably 
claim,  in  the  appointment  of  judges,  for 
my  new  neighbor,  on  the  right,  has  taken 
some  pains  to  convince  me  that  the  law- 
yers are  as  good,  if  not  better,  than  the 
preachers.  I  think,  myself,  there  is  a 
great  deal  of  human  nature  in  them. 
History  proves  them  to  have  been  the 
most  abject  worshippers  of  usurped  pow- 
er, and  also  the  noblest  and  the  bravest  of 
the  defenders  of  human  rights.  And  all 
must  concede  that  they  know  much  bet- 
ter than  the  ballot-box  stutFers  and  re- 
peaters, who  make  a  mockery  of  the  elect- 
ive franchise,  how  to  choose  an  upright 
and  learned  judge— better,  even,  than  the 
honest  men  who  now  vote  for  judges. 
The  lawyers,  .then,  I  conclude,  would  have 
a  beneficial  influence  on  the  executive  ap- 
pointment of  judges.  Their  professional 
pride  would  prevent  them  from  endorsing 
unworthy  men,  who  could  often  get  a 
party  nomination,  and  be  elected,  too. 

And  just  here  comes  in  an  incidental 
reason  for  the  appointment  of  judges. 
The  number  of  election  disputes  that 
courts  have  to  settle  increases  every  year. 
The  judges  should  be  absolutely  inde- 
pendent of  popular  displeasure.  They 
would  discharge  their  duty,  if  appointed, 


without  regard  to  the  threats  of  partisans 
who  may  hold  in  their  hands  the  power 
to  depose  them  if  their  decision  does  not 
happen  to  suit. 

I  know  that  in  the  general  decadence 
of  public  virtue,  which  every  thoughtful 
man  must  see  and  deplore,  it  is  not  easj' 
to  decide  whether  we  shall  get  better 
judges  by  a  direct  choice  by  the  ballots, 
corrupted,  degraded  and  falsely  counted 
as  they  are,  or  indirectlv  by  the  selection 
of  an  Executive,  chosen  by  the  same  cor- 
rupt agents  and  the  same  unworthy 
means,  but  I  hold  it  to  be  safer  to  trust  the 
Governor.  It  has  often  happened  that  a 
man  whose  character  and  conduct  before 
assuming  office  were  such  as  to  warrant 
the  gravest  doubts  as  to  his  honesty  or 
his  judgment  in  selecting  men  to  fill  ju- 
dicial ofiices,  or  properly  to  administer 
other  affairs,  has  disappointed  the  fears 
and  expectations  of  his  fellow-citizens, 
and  has  made  most  excellent  appoint- 
ments to  office.  There  are  plenty  of  men 
who  behaved  like  King  Henry  V  before 
he  attained  power,  but  who, like  him, have 
left  their  follies  and  bad  traits  at  the 
threshold  to  the  palace  where  they  were 
to  administer  government  or  dispense 
justice.  The  people  have  this  one  ciiance 
more  to  get  good  judges  than  they  have 
by  the  process  of  direct  election,  and  that 
is  that  some  notoriously  corrupt  candi- 
date may  alter  his  ways,  and  undertake, 
when  elected,  to  walk  in  the  ways  of  vir- 
tue. 

Mr.  Chairman,  I  think  we  have  suffi- 
ciently tested  the  system  of  an  elective 
judiciary.  We  have  seen  men  electioneer- 
ing for  the  high,  solemn  and  almost  sacred 
office  of  judge  by  the  same  disgraceful 
means  that  men  seek  nominations  and 
elections  to  the  Legislature,  and  even  to 
offices  of  inferior  importance.  They  have 
been  known  to  seek  the  favor  of  the  low- 
est class  of  voters  in  the  lowest  haunts 
of  dissipation.  And  when  they  have  ob- 
tained the  coveted  prize,  I  assert  that  it  is 
possible,  and  even  probable,  that  they 
have  often  been  appealed  to  to  make 
things  easy  on  those  who  have  helped  to 
clothe  them  with  the  judicial  ermine, 
when  these,  their  supporters,  have  been 
arraigned  before  them.  I  will  say,  fur- 
ther, that  I  know  as  well  as  I  know  any- 
thing that  I  did  not  see  with  my  eyes  or 
hear  with  myears,  that  such  appeals  have 
been  made.  Of  course  I  could  not  pi-ove  this 
in  a  court  of  j  ustice ;  nor  do  I  know  that  the 
appeals  so  made  have  alwa^'S  been  respon- 
ded to  in  the  affirmative  by  those  who  were 
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elected  to  the  bench  by  such  indefensible 
means.  If  you  shall  let  the  Governor 
appoint,  he  cannot,  he  dare  not,  delibe- 
rately and  wilfullj^  make  selections  so 
utterly  base  as  those  which  have  been 
made  by  popular  vote,  and  are  likely  to 
be  more  frequent  as  jjolitical  morals  de- 
cline. 

And  I  think  it  most  tit  and  proper  that 
the  clerks  or  prothonotaries  of  our  courts 
should  be  appointed  by  the  judges  with 
and  under  whose  direction  they  are  to 
perform  their  official  labor.  Why,  what 
does  your  negligent  or  incompetent  clerk 
of  a  court  care  for  the  admonitions  of  a 
judge  of  whoni  he  is  independent — who 
derives  his  place  from  the  same  authority 
that  the  judge  derives  his  own  ? 

Mr.  Chairman,  let  us  do  all  we  can  to 
have  our  judiciary  pure  and  independent. 
I  feel  certain  that  no  Governor  will  ven- 
ture to  appoint  for  a  judge  a  young  man 
Avho  has  no  practice  at  the  bar — who  has 
not  the  years  nor  the  experience  that 
would  enable  him  to  perform  the  high 
functions  of  an  umpire  between  contend- 
ing suitors.  He  would  not  dare  to  select 
a  man  who  claimed  the  office  merely  and 
solely  as  the  reward  for  party  labors,  and 
as  a  stepi3ing  stone  to  further  profitable 
official  occupation. 

Mr.  Chairman,  let  us  put  an  end  to  an 
elective  judiciary.  Let  us  ordain  that 
the  Governor  and  Senate  shall  appoint 
the  judges — that  the  judges  shall  each 
choose  their  officers  of  their  own  courts. 
And  then,  when  you  take  from  the  courts 
the  appointment  of  every  other  officer,  we 
may  hope  that  the  courts  may  attain  to 
that  purity,  and  impartiality,  and  legal 
learning  that  now  it  is  certainly  in  danger 
of  losing. 

Mr.  La  WHENCE.  I  rise,  Mr.  Chairman, 
to  make  a  practical  suggestion.  I  take  it 
for  granted  that,  important  as  the  subject 
is,  every  delegate  has  made  up  his  mind 
how  he  will  vote,  and  this  continuous  dis- 
cussion will  not  change  the  mind  of  any 
member  on  the  floor;  and,  therefore, 
while  I  should  be  glad  to  hear  from  gen- 
tlemen on  my  riglit  and  on  my  left.who, 
I  think,  want  to  speak,  I  hope  they  will 
forego  the  desire  they  have  to  speak  and 
let  us  come  to  a  vote,  for  speaking  will 
not  change  the  result  in  any  way.  Time 
is  more  precious  than  anything  else. 

The  Chairman.  Is  the  committee 
ready  for  the  question  ? 

Mr.  HuNSicKER.  I  wish  to  have  the 
i>ending  question  read. 


The  CuAiRMAX.  The  question  is  on 
the  aiTiendment  of  the  gentleman  from 
Allegheny,  (Mr.  MacConnell,)  to  strike 
out  the  first  three  lines  of  the  amend- 
ment of  the  gentleman  from  Philadel- 
phia, (Mr.  Wood  ware",)  and  substitute 
that  which  will  be  read  by  the  Clerk. 

The  Clerk  read  as  follows : 

"The  judges  of  the  Supreme  Court 
shall  be  elected  by  the  legal  voters  of  the 
State  at  large,  and  each  of  the  other 
judges  by  the  legal  voters  of  the  district 
in  which  he  is  to  exercise  his  office." 

Mr.  Armstrong.  Mr.  Chairman:  I 
feel  imperatively  called  upon  to  say  a 
few  words  to  the  Convention.  I  do  not 
intend  to  be  very  lengthy  in  any  remarks 
which  I  shall  make  on  this  question ;  but 
it  is  proper  that  the  views  of  the  Judiciary 
Committee  should  be,  in  some  degree,  pre- 
sented. It  has  been  x^roperly  stated  that 
the  report  so  far  as  it  recommends  the  ap- 
pointment of  the  Supreme  Court  judges 
by  the  advice  and  consent  of  two-thirds  of 
the  Senate  was  in  some  degree  a  compro- 
mise. 

Mr.  Heverin.  If  the  gentleman  will 
give  way,  I  move  that  the  committee  rise. 

Mr.  Armstrong.    I  have  no  objection. 

Mr.  Heverin.  I  move  that  the  com- 
mittee of  the  whole  now  rise,  report  pro- 
gress, and  ask  leave  to  sit  again. 

The  motion  was  agreed  to. 

The  committee  rose,  and  the  President 
having  resumed  the  chair,  the  Chairman 
(Mr.  Harry  White)  reported  that  the 
committee  of  the  whole  had  had  under 
consideration  the  article  (No.  15)  reported 
by  the  Committee  on  the  Judiciary,  and 
had  instructed  him  to  report  jsrogress 
and  ask  leave  to  sit  again. 

Leave  was  granted  to  the  committee  of 
the  whole  to  sit  again  this  afternoon. 

PAPER  ACCOUNTS. 

Mr.  Hay.  As  it  is  possible  I  may  not 
be  here  to-morrow  morning  in  time  to 
make  a  report  when  that  order  of  busi- 
ness is  reached,  I  ask  leave  to  make  a  re- 
port from  the  Committee  on  Accounts  at 
this  time. 

The  President.  Shall  the  gentleman 
have  leave  to  make  a  report  at  this  time. 
["Yes!"] 

Leave  was  granted. 

Mr.  Hay,  from  the  Committee  on  Ac- 
counts and  Expenditures  of  the  Conven- 
tion, reported  that  the  committee  had  had 
under  consideration  two  bills  of  William 
W.  Harding,  for  paper  furnished  to  the 
Printer  under  the  contract  with  the  Con- 
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vention,  one  for  two  hundred  reams,?l,500, 
and  the  other  for  one  hundred  and  sixty- 
eight  reams,  f  1,260;  that  the  paper  had 
been  received  by  the  Printer  and  was  cer- 
tified to  be  in  accordance  with  the  require- 
ments of  the  contract  therefor,  and  that 
the  bills  were  correct  and  should  be  paid. 
The  committee  therefore  reported  tlie  fol- 
lowing resolution  : 

Resolved,  That  the  said  accounts  above 
mentioned,  together  amounting  to  the 
sum  of  |2,760,  be  and  the  same  are  hereby 
approved,  and  that  a  warrant  be  drawn  in 
favor  of  William  W.  Harding  for  said  sum. 

The  resolution  was  read  twice  and  agreed 
to. 

Mr.  Brodhead.  I  move  that  the 
House  take  a  recess. 

The  motion  was  agreed  to ;  and  the  Con- 
vention (at  twelve  o'clock  and  fifty -seven 
minutes)  took  a  recess  until  three  o'clock 
P.  M. 

AFTERNOON    SESSION. 

The  Convention  re-assembled  at  three 
o'clock  P.M. 

THE   JUDICIAL   SYSTEM. 

Mr.  Kaine.  I  move  that  the  Conven- 
tion resolve  itself  into  committee  of  the 
whole  for  the  further  consideration  of  the 
report  of  the  Committee  on  the  Judiciary. 

The  motion  was  agreed  to,  and  the  Con- 
vention resolved  itself  into  committee  of 
the  whole,  Mr.  Harry  White  in  the  chair. 

Mr.  Abmstrono.  The  amendment  and 
the  amendment  to  the  amendment  raise 
two  very  important  questions,  and  I  pro- 
pose to  confine  myself  chiefly  to  their 
consideration.  They  are  questions  which 
not  only  gave  the  Committee  on  the  Judi- 
ciary a  great  deal  of  trouble,  but  which 
are  well  worthy  to  receive,  and  I  am  sure 
will  receive,  the  most  deliberate  and  care- 
ful consideration  of  the  Convention.  They 
are,  first,  whether  the  entire  body  of 
judges  of  the  whole  State  shall  be  ap- 
pointed by  the  Governor,  by  and  with  the 
consent  of  two-thirds  of  the  Senate  ;  and, 
second,  whether,  if  it  should  be  decided 
that  the  judges  should  be  elective,  the 
judges  of  the  Supreme  Court  shall  be  an 
exception,  and  that  they  shall  be  appointed 
by  the  Governor,  and  if  so,  under  what  re- 
strictions. 

This  raises  the  second  class  of  difficult 
questions  which  met  the  Committee  on 
the  Judiciary  in  the  beginning  of  their 
deliberations,  one  of  which  was  disposed  of 
by  the  vote  upon  the  question  of  an  inter- 
mediate court. 


I  am  not  in  favor  of  an  appointed  judi- 
ciary, which  shall  embrace  the  judges 
of  all  the  courts  of  record.  I  believe 
that  the  instances  and  the  arguments 
which  have  been  adduced  on  both  sides 
of  the  question,  have  been,  in  some  de- 
gree, exaggerated.  I  do  not  think  that 
the  judicial  system  of  Pennsylvania  would 
be  very  seriously  affected  by  either  mode, 
whether  by  appointment  or  election.  If  we 
examine  the  question  in  the  light  of  mere 
instances,  I  apprehend  it  will  be  found  that 
those  who  advocate  the  election  of  judges 
have  been  too  much  prone  to  exaggerate 
the  instances  of  inefficient  judges  who 
have  been  appointed ;  and  those  who  would 
appoint  all  judges  point  with  equal  confi- 
dence to  the  instances  in  which  elective 
judges  have  failed.  Under  both  systems 
there  have  been  j  udges  of  eminent  ability 
who  have  administered  the  law  with 
great  good  judgment  and  learning, 
and  under  both  systems  there  have 
been  very  bad  and  inefficient  judges; 
and  if  the  question  is  to  be  considered  and 
decided  by  simply  balancing  instances, 
we  might  consume  this  session,  and  many 
more,  in  narrating  instances  on  both  sides, 
and  yet  not  reach  any  intelligent  result 
based  upon  sufficieut  reasons.  I  have 
great  confidence  in  the  people.  I  have  con- 
fidence to  believe  that  they  always  intend 
what  is  honest,  and  that  the  instinct  of 
the  mass  of  the  people  ultimately  reaches 
to  the  wisest  and  best  conclusion. 

It  is  observable  in  the  history  not  only 
of  the  United  States,  but  of  the  individual 
States,  that  wherever  abuses  have  grown 
so  conspicuous  and  formidable  as  to  touch 
theheart  or  interests  of  the  people  they 
have  aroused  themselves  with  such  power 
and  indignation  that  the  abuses  have  per- 
ished beneath  their  tread.  They  are  long 
suffering,  but  they  know  their  rights  and 
will  maintain  them.  No  abuses  can  long 
survive  which  have  become  sufficiently 
conspicuous  and  burdensome  to  attract 
the  attention  of  the  great  masses  of  the 
people.  I  do  not,  therefore,  mistrust 
them  in  the  election  of  judges.  If  the  ex- 
perience of  twenty-two  years  had  demon- 
strated that  j  udges  ought  not  to  be  elected, 
we  should  find  the  people,  by  their  in- 
stinctive intelligence,  rising  up  to  correct 
the  abuses  which  had  gathered  around 
the  system ;  and  so,  if  in  a  quarter  of  a 
century  to  come,  or  more  or  less,  it  should 
be  found  that  under  the  elective  system 
great  abuses  are  then  developed,  the  peo- 
ple will  then  arrest  their  progress,  and 
change  the  system  it  needful.      And  so  it 
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would  be  if  the  judges  were  appointed. 
The  people  keep  a  watchful  eye  upon 
their  interests,  and  do  not  intend  that  any 
part  of  their  system  of  government,  Ex- 
ecutive, legislative  or  judicial,  shall  fail 
for  lack  of  their  own  proper  vigilance. 

In  this  point  of  view  I  do  not  see  that 
it  would  be  wise  to  change  the  system  by 
which  the  judges  are  now  elected.  In 
my  judgment  it  is  wholly  apart  from  any 
practical  result  to  consider  tliis  question 
as  an  abstraction.  I  am  satisfied  not  only 
by  reflection  but  by  all  the  light  I  could 
gather  upon  the  subject,  that  tlie  people 
are  utterly  opposed  to  the  appointment  of 
judges.  If  we  were  to  adopt  a  system 
which  should  propose  to  appoint  all  the 
Uidges,  I  believe  the  Constitution  would 
fail  in  that  particular;  and  if  it  were 
inade  a  part  of  the  Constitution,  and  not 
separately  submitted,  it  would  go  very 
far  to  defeat  the  Constitution  itself.  We 
are  here  as  practical  men.  It  is  not  very 
much  to  the  point,  in  my  judgment,  to 
argue  this  que-stion  abstractly.  Moses  is 
not  our  law-giver,  and  we  are  not  Israel- 
ites, nor  is  our  government  a  Theocracy  ; 
and  we  gather  but  very  Mttle  assistance 
upon  the  points  now  under  discussion  by 
going  back  to  illustrations  which  do  not 
bear  upon  the  present  condition  of  the 
people.  We  live  in  an  age  and  under  in- 
stitutions which  have  filled  the  country 
with  popular  intelligence.  More  daily 
newspapers  and  periodicals  are  published 
in  the  United  States  then  in  all  the  rest  of 
the  world  together.  Railroads  unite  our 
extended  and  diversified  interests,  and  in- 
telligence flashes  around  the  globe  faster 
than  the  sun  in  its  circuit. 

It  is  idle  to  draw  illustrations  from  the 
condition  or  experiences  of  a  people  that 
is  not  like  our  own;  and  hence  these 
questions  thus  discussed  become  merely 
abstract.  Practically,  I  believe  the  people 
are  satisfied  with  an  elective  judiciary, 
and  that  they  would  not  be  willing  to 
change  it  until  such  abuses  had  developed 
as  satisfied  them  that  there  was  a  deep 
seated  necessity  for  such  change,  and  that 
such  change  would  afford  a  remedy. 

It  would  be  a  pertinent  and  very  proper 
question  to  inquire,  if  these  be  sound  views, 
upon  what  ground  do  you  recommend 
tliat  the  Supreme  Court  shall  be  appoin- 
tive? It  is  a  question  which  ought  to  liie 
answered,  and  if  the  reasons  are  not  satis- 
factory to  the  Convention,  undoubtedly 
they  will  not  be  adopted.  I  will  say  here 
that  while  I  concur  fully  in  the  report  of 
the  committee  in  recommending  that  the 
3— Vol.  IV. 


judges  of  the  Supreme  Court  shall  be 
appointed  with  the  advice  and  consent  of 
two-thirds  of  the  Senate,  and  that  all  other 
judges  shall  be  elected,  if  the  reasons  upon 
which  that  conclusion  is  based  are  not 
satisfactory  the  report  in  this  regard  will 
be  amended;  and  I  would  not  then  think 
that  we  had  very  seriously  impaired  the 
efficiency  of  our  judicial  system,  for,  as  I 
said,  extravagant  views  on  one  side  or  the 
other,  do  not  commend  themselves  to  my 
judgment.  Under  either  system  we  will 
doubtless  have  efficient  and  excellent 
judges. 

vSir,  the  people,  as  I  believe,  would  not 
consent  to  abandon  their  entire  elective 
system,  but  they  might  be  induced  to  go 
so  far  as  to  consent  to  the  appointment  of 
the  judges  of  the  Supreme  Court  if  they 
should  be  satisfied  that  there  was  a  sub- 
stantial and  sufficient  reason  for  the 
change.  The  reason  I  prefer  the  elec- 
tion of  inferior  judges  is  tliat  they  are 
elected  in  small  districts,  and  that  the 
people  perfectly  understand  the  character 
and  tlie  judicial  fitness  of  the  persons  for 
%vhom  they  vote,  unless  it  be  in  excep- 
tional cases,  to  which  I  do  not  attach  any 
very  high  degree  of  importance.  As  a 
rule,  they  understand  the  candidates, 
in  their  characters,  in  their  learning,  and 
their  judicial  fitness,  as  well  as  any  per- 
sons could  understand  them,  and  are  as 
competent  to  decide  upon  the  propriety  of 
their  selection  as  the  Governor- could  be— 
and  I  believe  better ;  and,  therefore,  when 
the  election  of  a  judge  is  submitted  to  the 
people  of  a  limited  district  where  he  is 
well  known,  the  ohauees  are  that  they 
will  make  no  mistake.  Bat  the  elec- 
tion of  the  judges  of  the  Supreme 
Court  presents  a  wholly  different  as- 
pect. The  masses  of  the  people  do  not 
know  the  candidates  either  personally 
or  by  reputation.  The  persons  who  are 
most  fitted  for  judicial  position  are  those 
who  have  not  been  brought  prominently 
before  the  public  eye  in  any  public  ca- 
pacity. They  are  persons  who,  in  the 
quiet  of  their  chamber,  in  the  privacy  of 
purely  private  life,  in  the  devotion  to  the 
high  calling  they  have  chosen,  have 
given  themselves  up  t  ,,the  study  of  their 
profession  in  both  its  theoretic  and  its. 
practical  aspect.  The  people  do  not  un-- 
derstand,  to  anything  like  the  same  de- 
gree, and  practically  not  at  all,  either  the. 
personal  or  professional  character  or  judi- 
cial fitness  of  the  persons  for  whom  thev 
are  called  upon  to  vote  where  the  nomi-. 
nee  is  to  be  elected  by  the  State  at  large* 
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But  there  is  another  objection.  The 
candidates  for  the  Supreme  Court  would 
necessarily  be  nominated  by  nominating 
conventions  of  both  parties,  called  to 
nominate  State  officers.  A  convention 
thus  called  assembles,  not  for  the  purpose 
of  nonainating  a  judge,  but  as  a  political 
body,  the  primary  purpose  of  which  is  to 
promote  political  objects,  and  you  cannot 
induce  a  convention  of  that  kind  to  cast 
aside  the  political  necessities  which  sur- 
round them  as  mere  partisans  assembled 
for  purely  partisan  purposes.  It  is  thus 
likely  to  happen,  as  it  often  has  happened, 
that  the  judge,  put  in  nomination  for  the 
Supreme  Court  is  selected  as  a  means  of 
promoting  the  nomination  of  some  one  or 
more  persons  who  would  be  of  more  politi- 
cal significanee  and  importance  to  the 
party-  To  promote  the  nomination  of  a 
desirable  candidate  for  Governor,  or  Trea- 
surer, or  Auditor  General,  experience 
shows  that  there  is  a  pulling  and  draw- 
ing of  political  lines  one  way  and  the 
other,  and  an  almost  irresistible  temp- 
tation to  sacrifice  the  nomination  for 
judge  of  the  Supreme  Court  to  the  avail- 
ability of  other  candidates.  Thus  the 
Supreme  Court  would  be  very  hkely  to 
fall  between  these  conflicting  interests, 
and  not  to  rise  to  the  full  measure  of  its 
own  inherent  dignity  and  importance,  and 
to  stand,  as  it  ought  to  do,  conspicuously 
paramount  to  all  other  cannidates.  It  has 
been,  and  is  very  apt  to  become,  the  point 
of  compromise,  because  it  does  not  em- 
body any  very  large  amount  of  political 
influence ;  and  it  is  purest  and  best  when 
it  does  not  embody  any. 

If  these  reasons  be  sound,  and  they 
seemed  to  be  so  to  the  committee, 
then  the  mode  of  nominating  candidates 
for  the  Supreme  Court,  as  it  is  at  present 
practiced,  (and  there  is  no  probability  of 
a  change,)  is  not  a  mode  of  securing  the 
best  candidates  for  that  office.  The  change 
proposed  is  that  these  judges  shall  be 
nominated  by  the  Governor,  by  and  with 
the  consent  of  two-thirds  of  the  Senate. 
Undoubtedly  this  Convention  will  devise 
a  means  by  which  the  Senate  will  be  as 
nearly  as  possible  a  non-partisan  body  ; 
and  I  am  told — i  f^j  not  vouch  for  its  ac- 
curacy, but  so  far  as  my  recollection  goes 
it  is  true — that  there  has  not  been  any 
Senate  of  the  State  of  Pennsylvania  that 
embodied  two-thirds  majority  of  either 
party.  If  it  has  not  been  so  in  the  past, 
it  is  much  less  likely  to  be  so  under  a  sys- 
tem such  as  this  Convention  will  deviss, 
and  the  direct  purpose  of  which  is  to  pre- 


vent the  election  of  a  merely  partisan 
Senate. 

The  nomination  muse  be  made  by 
the  Governor.  At  this  point  I  may  re- 
mind the  Convention  that  the  Governor 
will  not  be  invested  with  the  sole  and 
separate  discretionary  powers  which  he 
has  exercised  heretofore — for  we  have  al- 
ready provided  a  cabinet  counsel,  Avhom 
it  will  be  his  dut3%  under  the  Constitution 
to  consult — and  appointments  or  nomina- 
tions for  appointments  will  be  made,  not 
upon  the  individual  responsibility  of  the 
Governor  alone,  but  upon  the  united 
counsel  of  the  Governor  and  his  cabinet. 
There  is,  therefore,  a  sufficient  safeguard 
in  selecting  nominees,  and  the  requisite 
majority  of  two-thirds  necessary  to  any 
confirmation  is  a  sufficient  guarantee 
that  Avhen  submitted  to  the  Senate  a 
purely  partisan  nomination  could  not  be 
confirmed.  It  would  require  a  certain 
number  and  a  sufficient  number  of  the 
opposite  party  to  concur  in  the  nomina- 
tion, to  guard  against  mere  partisanship. 
A  mere  majority  of  the  Senate  would  pro- 
bably be  in  accord  with  the  political  party 
which  elected  the  Governor ;  but  if  the 
concvirrence  of  a  considerable  number 
more  than  a  majority  be  necessary,  it 
follows  that  the  nomination  must  receive 
the  concurrence  of  a  part  of  the  body  not 
in  sympathy  Avith  the  Governor  politi- 
callj',  and  thus  the  office  could  not  be  be- 
stowed as  a  mere  reward  for  partisan  ser- 
vices. 

The  purpose  the  committee  has  had  in 
view  was  to  lift  the  office  wholly  out  of 
the  reach  of  political  interference  or  influ- 
ence. In  this  purpose  I  am  well  satisfied 
that  every  member  of  the  Convention 
concurs.  Whether  they  prefer  an  elec- 
tive or  an  appointive  judiciary,  they  do 
unqviestionably  concur  in  the  propriety 
of  the  purpose  the  committee  had  in  view, 
namely,  that  the  Supreme  Court  judges 
shall  be  as  far  as  possible  removed  from 
merely  partisan  influence. 

If  they  are  to  be  nominated  by  the  State 
at  large  and  depend  directly  upon  the 
votes  of  a  single  party,  it  subjects  them  to 
the  influence  of  the  party  which  elected 
them,  and  no  judge  can  break  wholly 
away  from  it.  In  times  of  excitement  on 
popular  questions  of  great  public  mo- 
ment candidates  ai-e  likely  to  be  selected 
without  sole  reference  to  their  views  upon 
such  questions — and  we  stand  now  in  the 
immediate  presence  of  some,  which,  per- 
haps, at  our  very  next  election  will  draw 
the  lines  of  demarcation  between  accepta- 
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ble  and  obnoxious  candidates — not  with 
reference  to  judicialtitness,  not  in  reference 
to  the  jirobabilitiesof  decision  upon  ques- 
tions which  they  will  be  supijosed  to  have 
already  prejudged.-  Such  will  be  the 
questions  of  license,  of  women's  rights,  of 
labor,  of  trades  unions  and  others  easily 
to  be  named.  After  years  of  experience 
and  of  service,  and  a  sense  of  personal  in- 
dependence of  party  power,  thej^  may  so  far 
drop  out  of  the  public  mind  that  political 
influence  upon  them  will  be  largely  di- 
minished, and,  perhaps,  after  some 
years,  will  exercise  no  influence  what- 
ever upon  their  judgment;  but  in 
the  early  stages  of  their  judicial  life, 
fresh  from  party  strife  and  partisan 
opinions,  they  cannot,  if  they  would, 
wholly  shake  off  the  influence  of  the  po- 
litical sentiments  with  which  they  have 
been  long  affiliated;  and  when  political 
sentiments  of  any  particular  cast  have  be- 
come so  widely  sjiread  and  deeply  rooted 
in  the  public  mind  as  to  become  the  basis 
of  party  organization,  they  do  exercise 
their  influence  as  well  upon  the  judges  as 
upon  the  people.  But  if  the  nomination 
of  the  judge  is  made  with  the  concurrence 
of  a  body  of  men  who  are  non-partisan,  and 
who,  by  the  Constitution,  must  necessari- 
ly be  non-partisan  as  to  their  confirmation, 
it  cannot  with  any  propriety  be  said  that 
the  candidate  owes  his  election  to  any  par- 
ty in  particular,  for  no  party  alone  would 
have  the  power. to  put  him  in  his  position 

But,  sir,  there  are  other  reasons.  There 
is  a  great  apprehension  in  the  minds 
of  the  people  as  to  the  influence  of  large 
corporations.  It  has  not  only  been  stated 
on  this  floor,  but  it  is  in  the  mind  of  every 
thoughtful  man.  Corporations  have  the 
power  to  exert  great  influence,  and  it  is 
possible  that  they  might  exert  it  over  the 
Governor  or  over  the  Senate ;  but  it  is  not 
as  likely  to  be  an  injurious  influence  as  if 
tlie  same  degree  and  amount  and  kind  of 
influence  were  exerted  to  secure  ascenden- 
cy in  a  nominating  convention.  I  believe 
it  would  be  easier  for  a  corporation  or  a 
combination  of  corporations  to  control  the 
nominations  of  a  party  convention  than  it 
would  be  to  control  the  Governor  and 
his  constitutional  advisors,  and  afterwards 
to  control  the  two-thirds  majority  of  a 
Senate  which  could  not  in  its  nature  be  in 
accord, politically,  with  the  party  that  made 
the  nomination,  if  we  are  as  successful  as 
we  hope  to  be  in  securing  the  Senate 
against  excessive  partisanship. 

These  are  the  views  which  have  induced 
the  committee,  and  as  I  stated  in  the  be- 


ginning, in  some  degree  as  a  compromise, 
to  agree  to  recommend  to  tliis  Convention 
the  election  of  all  judges  except  the  judges 
of  the  Supreme  Court,  and  to  recom- 
mend that  they  should  be  appointed 
by  and  with  the  advice  and  consent  of 
two-thirds  of  the  Senate.  These  views 
have  seemed  to  me  to  be  souiid  and  rea- 
sonable. It  is,  if  you  please,  a  compromise; 
but  it  is  a  compromise  in  the  sense  of  a 
reasonable  concession  to  a  large  body  of 
men  in  this  Convention  and  a  vast  bod^^  of 
men  througl^out  the  Commonwealtli, 
both  in  the  profession  and  out  of  it,  who 
believe  that  all  judges  ought  to  be  ap- 
pointed ;  and  I  can  see  no  wisdom  in  at- 
tempting, by  the  mere  force  of  the  majori- 
ty here,  totally  to  disregard  the  opinions 
of  a  large  body  of  wise  and  intelligent 
men  tliroughout  the  Commonwealth  who 
think  differently.  To  be  sure,  we  are 
here  to  exercise  our  best  judgment ;  but 
if  it  be  wise  in  us  to  regard  the  views  and 
wishes  of  the  vast  body  of  the  people  of 
this  State  as  we  understand  it,  there  can 
be  no  want  of  wisdom,  and  certainly  it  is 
only  a  reasonable  generosity,  to  pay  some 
regard  to  the  wishes  and  opinions  of  that 
very  large  minority  of  the  State  who  be- 
lieve that  all  j  udges  ought  to  be  appointed. 

In  this  point  of  view  it  commended  it- 
self to  the  committee,  as  a  proper  sugges- 
tion, to  elect  all  judges  but  the  judges  of 
the  Supreme  Court,  and  to  have  them  ap- 
pointed, but  hedging  around  the  exor- 
cise of  the  power  with  such  defences 
as  would  secure  the  nomination  against 
partisan  influence.  If  it  be  not  suffi- 
ciently guarded,  if  two-thirds  of  the 
Senate  be  not  sufficient,  make  it  three- 
fourths;  put  it  up  to  a  figure  which  will 
render  it  very  highly  probable  that  a 
partisan  nomination  cannot  be  had,  or  if 
made,  cannot  be  confirmed.  Under  such 
a  system  I  believe  our  judges  would  be 
men  who  would  hold  their  office  more 
distinctly  and  nearly  free  from  the  in- 
fluences of  partisan  association  than  by 
any  other  mode  that  has  been  suggested. 

Mr.  Chairman,  I  have  thus  far  confined 
my  remarks  to  the  pending  amendment 
to  the  amendment^I  desire  to  say  a  veiy 
feAV  words  on  the  amendment.  The 
ameifdment  is  that  j^roposed  by  the  gen- 
tleman from  Philadelphia,  (Mr.  Wood- 
ward,) which  proposes  a  substitute  for 
the  section  reported  by  the  committee. 
The  amendment  to  the  amendment  of- 
fered by  the  gentleman  from  Allegheny 
(Mr.  ]MacConnell)  brings  up  the  single 
question  whether  all  the  judges  of  the 
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Commonwealth  shall  be  appointed  or 
elected.  His  amendment  is  that  they 
shall  all  be  elected.  Upon  this  I  have  al- 
ready commented.  As  1  have  said,  I 
cannot  vote  for  a  proposition  which  looks 
to  the  election  of  all  the  judges,  nor  for  a 
^proposition  which  looks  to  the  appoint- 
ment of  all.  The  appointment  of  the 
Supreme  Court,  under  the  restrictions  1 
have  named,  is  as  far  as  I  ain,  personally, 
willing  to  go. 

But,  sir,  I  think  the  amendment  of  the 
gentleman  from  Philadelphia  ought  not 
to  be  adopted  at  this  time.  It  suggests 
nothing  which  is  not  already  embodied 
in  the  report  of  the  committee.  The  first 
part  of  tke  section  is  that  which  is  now 
under  discussion.  It  jjroposes  that  all 
judges  of  courts  of  record  shall  be  ap- 
pointed. For  that  part  of  the  amend- 
ment, as  I  have  stated,  I  cannot  vote. 

It  next  provides  that :  "They  shall  be 
men  of  good  moral  character,  learned  in 
the  law,  who  have  attained  the  age  of 
thirty  years,  and  who  have  had  at  least 
tive  years'  practice  in  some  of  the  courts 
of  record  of  this  Commonwealth."  The 
committee  will  find  upon  page  eleven  of 
the  report,  section  twenty -four,  that  that 
suggestion,  with  some  additions  and  mod- 
ifications of  importance,  is  already  em- 
bodied in  the  report.  Therefore,  there 
could  be  no  advantage  in  introducing 
it  at  this  point,  or  in  this  manner.  It 
is  already  within  the  view  of  the  com- 
mittee as  embodied  in  the  report,  and 
to  adopt  it  here  instead  of  the  appropriate 
place  which  the  committee  has  assigned 
to  it  would  lead  only  to  confusion. 

The  amendment  further  proposes  that: 
"The  judges  shall  appoint  clerks  for  their 
respective  courts  and  exact  security  for 
the  faithful  discharge  of  their  duties." 
The  sense  of  the  committee  was  that  the 
protbonotaries  ought  to  be  elected.  They 
have  not,  however,  embodied  any  provi- 
sion upon  the  subject  in  their  report,  but 
have  left  it  to  the  law  as  it  stands  at  present. 
They  did  not  think  it  wise  to  embody  it  in 
the  Constitution,  as  the  change  is  one 
which,  if  it  should  be  made  at  all,  shall 
be  only  by  legislative  enactment  and  not 
by  a  constitutional  provision  which  places 
it  beyond  the  power  of  change,  whatever 
exigencies  might  demand  it. 

The  next  part  of  this  section,  that  as  to 
the  appointment  of  clerks  of  the  Supreme 
Court,  is  provided  for  by  the  committee 
in  the  thirty-sixth  section. 

The  next  clause  of  this  proposed  amend- 
ment is : 


"It  shall  not  be  competent  for  the  Leg- 
islature to  Impose  upon  judges  the  choice 
or  election  of  any  other  oflicers,  commis- 
/  oners, "  (fee. 

This  is  also  provided  for  by  the  report 
of  the  committee,  as  you  will  see  on  page 
six,  section  eleven,  with  this  difference  : 
There  are  certain  duties  which  are  quasi 
judicial  which  are  imposed  by  law  upon 
the  judges  of  the  court  of  common  pleas, 
and  it  was  not  thought  to  be  best  to  cut 
them  oft"  entirely.  That,  however,  will  be 
a  matter  of  amendment  if  such  be  the 
judgment  of  the  Convention;  but  it  is 
distinctly  provided  in  the  eleventh  sec- 
tion, page  six,  that  the  supreme  judges 
shall  not  have  any  duties  whatever  im- 
posed upon  them — either  of  appointment 
or  of  any  other  kind,  which  are  not  strict- 
ly judicial. 

The  nextclauseof  thisproixjsed  amend- 
ment is : 

"And  said  judges  shall  hold  no  other 
office,  whether  federal.  State,  municipal," 
Ac. 

This  is  fully  covered    by  the  twenty- 
third  section,  which  will  be  found  on  the 
tenth  page  of  the  report. 
The  next  is  that : 

"The  General  Assembly  may,  for  cause 
entered  upon  their  Journals,  and  upon 
due  notice  and  opportunity  of  defense, 
remove  from  office  any  judge,"  &c. 

Our  suggestion  upon  this  subject  will 
be  found  on  page  364.  -It  might  have 
been  more  fully  embodied  in  the  report, 
but  it  is  under  the  consideration  of  the 
committee  specially  charged  Avith  that 
subject,  viz :  The  Committee  on  Im- 
peachment and  Removals  from  Office ; 
and  it  was  thought  it  would  be  an  un- 
gracious act  on  the  part  of  the  Judiciary 
Committee  to  encroach  upon  their  func- 
tions. That  is  specifically  within  their 
line  of  duty,  and  it  is  right  and  proper 
that  it  should  be  left  there  until  their  re-  ' 
port  upon  the  entire  subject,  which  will 
embrace  the  removal  of  judges  as  well 
as  other  officers. 

The  last  clause  of  the  proposed  amend- 
ment of  the  gentleman  from'  Philadel- 
phia is : 

"Associate  judges,  not  learned  in  the 
law,  shall  be  continued  upon  the  bench  of 
the  common  pleas  until  the  expiration  of 
their  respective  commissions,  and  there- 
after the  said  office  shall  be  and  remain 
abolished." 

This  also  is  fully  covered  by  the  report. 
By  the  thirtieth  section,  page  twelve,  we 
abolish  th«  associate  judges.    Thus  it  will 


CONSTITUTIONAL  CONVENTION. 


33 


be  seen  that  the  amendment  proposed  as 
a  substitute  by  the  gentleman  froni  Phil- 
adelphia contains  nothing  which  is  not 
already  covered  by  the  report  of  the  com- 
mittee, except  the  appointment  of  pro- 
thonotfiries  by  the  judges  of  the  several 
courts,  with  which  we  do  not  concur. 
If  adopted  in  the  state  in  which  it  stands 
here,  it  would  be  imperfect.  The  various 
tojiics  in  the  sections  of  the  report  to 
which  I  have  referred  have  been  fully 
considered,  and  have  been  reported  in 
connection  with  other  matters  which  pro- 
jjerly  appertain  to  them,  and  which  are 
not  embodied  in  the  amendment  now 
moved  as  a  substitute.  If  this  amend- 
ment were  to  be  adopted  it  would  lead  to 
great  confusion  in  the  future  considera- 
tion of  the  report.  It  would  be  very  em- 
barrassing and  difficult  to  know  just  what 
to  strike  out,  because  it  had  been  already 
in.serted,  and  what  to  omit.  It  would  de- 
lay the  Convention  in  the  reasonable  and 
proper  considerations  of  the  questions 
which  would  come  uji,  as  the  report  is 
passed  in  review,  section  by  section.  I 
repeat  that  there  is  nothing  whatever  em- 
bodied in  the  proposed  amendment  of  the 
gentleman  from  Philadeljjhia,  with  the 
exception  of  the  proposed  appointing  of 
prothonotaries,  but  what  is  fully  covered 
by  the  report  of  the  committee,  and  the 
several  suggestions  are,  as  we  believe, 
placed  in  better  connection,  and  some  of 
them  more  fully,  I  will  not  say  better, 
expressed. 

I  am  glad  that  the  question  is  thus  dis- 
tinctly before  the  committee.  If  it  be  the 
purpose  and  sense  of  the  Convention  that 
the  judges  shall  be  elected,  then  I  shall, 
in  accordance  with  the  judgment  of  the 
House,  move  at  the  i^roper  time  to  amend 
the  section,  as  reported  by  the  committee, 
by  striking  out  all  that  relates  to  the  ap- 
pointment of  the  judges,  and  inserting  in 
the  second  line  : 

"  The  Supreme  Court  shall  consist  of 
seven  judges,  who  shall  be  elected  by  the 
qualified  voters  of  the  State  at  large." 

The  rest  of  the  section  would  of  course 
be  conformed  to  the  change. 

The  committee  will  observe  that  I  have 
not  thus  far  touched  upon  the  question  of 
the  tenure  of  office,  which  is  not  now  be- 
fore the  committee,  nor  have  I  attempted 
at  all  to  review  the  amendment  proposed 
by  the  gentleman  from  Allegheny,  (Mr. 
S.  A.  Purviance,)  which,  I  think,  will  be 
fbund  to  be,  when  it  is  fairly  considered 
by  the  Convention,  an  attempt  under 
another  name  to  establish  three  interme- 


diate courts,  if  they  be  not  more  properly 
committees,  Ijetween  the  common  pleas 
and  the  Supreme  Court.  But  "  sufficient 
unto  the  day  is  the  evil  thereof."  When 
that  question  shall  be  before  the  House 
it  will  be  considered  with  deliberate  care, 
by  the  Convention;  but  it  is  not  proper 
that  it  should  be  mixed  up  at  this  time 
with  the  question  liending. 

I  do  not  know  that  it  is  worth  while  to 
detain  the  committee  with  any  further 
discussion  upon  this  pai'ticular  point.  It 
involves  just  two  questions  ujion  which  I 
suppose  the  Convention  are  as  ready  to 
vote  now  as  they  will  be  hereafter  :  First, 
shall  all  the  judges  be  appointed.  Upon 
that  I  shall  feel  constrained  to  vote  "no." 
The  next  distinct  question  which  will  be 
raised  before  the  committee,  should  the 
first  amendment  fail,  will  be,  shall  the 
judges  of  the  Supreme  Court  be  appointed 
under  the  restrictions  here  provided  ? 
That  will  be  the  second  question ;  and 
when  they  are  distinctly  settled  by  the 
committee  they  can  be  embodied  in  the 
second  section  of  the  report  now  before 
the  committee,  with  great  distinctness. 
They  will  probably  be  the  two  questions 
upon  which  this  Convention  will  be 
longer  detained  and  has  been  longer  de- 
tained than  upon  any  other  Avhich  will 
arise  in  the  further  discussion  of  the  re- 
port. 

Mr.  Howard.  Mr,  Chairman,  I  shall 
not  detain  the  committee  long  in  the  few 
remarks  I  have  to  make ;  but  the  ques- 
tion is  one  of  importance,  and  I  deem  it 
to  be  ni}^  duty  to  say  a  few  words  in  ex- 
l^lanation  of  the  position  that  I  occupy 
upon  this  subject. 

In  the  first  place,  I  have  practiced  law 
for  thirty  years.  I  commenced  under 
the  old  plan  of  judges  appointed  by  the 
Governor,  tried  it  for  some  seven  or  eight 
years,  and  since  then  I  have  had  twenty- 
two  or  twenty-three  years'  experience  in 
practising  before  judges  who  have  been 
elected  by  the  people ;  and  in  my  experi- 
ence the  improvement  has  been  very 
great  and  in  favor  of  the  judges  that  have 
been  selected  by  the  jieople.  I  am  op- 
posed, totally,  utterly  and  entirelj'-,  to 
going  back  upon  the  people  of  this  Com- 
monwealth in  any  respect  whatever.  I 
believe  if  ever  there  was  a  time  in  the 
history  of  our  country  when  the  people 
should  hold  on  to  all  their  power,  that 
time  is  now. 

Many  gentlemen  have  advocated  the 
plan  offered  by  the  gentleman  from  Phil- 
adelphia,  (Mr.   Woodward,)    because   it 
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gives  the  judges  the  power  to  appoint 
their  clerks.  The  judges  of  the  United 
States  courts  have  tlie  power,  and  we  gen- 
erally see  them  appointing  some  of  their 
own  family  as  their  clerks,  and  if  any- 
thing wrong  takes  place,  we  cannot  make 
any  complaint  to  the  court  without  its  be- 
ing considered  as  a  jiersonal  affront  to  the 
judge.  We  have  hadthat  sore  experience 
in  our  county;  in  the  United  States  court 
we  have  actually  suffered  from  it ;  and  in 
our  State  courts,  after  we  got  the  right  and 
exercised  it  of  electing  by  the  people,  we 
got  a  better  and  a  more  accommodating 
class  of  men  entireI3^  If  the  clerk  does 
wrong  in  the  execution  of  his  office,  we 
have  no  hesitancy  whatever  in  makingour 
appeals  to  the  court,  and  we  never  failed 
in  obtaining  the  proper  redress. 

Mr.  Dablington.  Will  the  gentleman 
allow  a  single  observation  ? 

Mr.  Howard.    Yes,  sir. 

Mr.  Darlington.  I  think  he  labors' 
under  a  mistake  in  suggesting  that  the 
courts  ever  appointed  the  clerks.  They 
Avere  appointed  by  the  Governor  prior  to 
the  present  Constitution. 

Mr.  Howard.  I  understand  that,  but 
lam  speaking  now  of  the  United  States 
courts.  Tliey  appoint  their  own  clerlvs, 
and  the  judges  appoint  tlieir  sons  and 
their  sons-in-law,  and  they  keep  it  in  their 
own  families,  so  as  to  make  a  good  thing 
out  of  it  all  around,  untij  we  have  got 
sick  of  it  and  disgusted  with  it.  Of  course, 
the  judges  of  the  United  States  courts 
still  appoint  their  clerks.  We  understand 
that;  and  this  pj'ovision  will,  if  adopted, 
give  us  the  same  objectionable  mode  of 
ai^pointment. 

Mr.  Cliairman,  I  have  listened  with 
very  great  pleasure  to  tiic  argument  of 
the  delegate  from  Lycoming,  tlie  chair- 
man of  the  Judiciary  Committee,  explain- 
ing the  special  reason  wliy  the  judges  of 
the  Supreme  Court  should  he  appointed 
ijy  the  Governor  by  and  with  the  advice 
and  consent  of  the  Senate,  two-thirds  con- 
curring, and  the  reason  why  tlie  judges 
of  the  common  i:)leas  should  not  bo  ap- 
pointed by  the  Governor.  It  seems  to 
me  that  this  is  exactly  contrary  to  the 
way  the  thing  sliould  l)e.  The  local 
judge,  surrounded  immediately  by  his 
friends  and  by  his  acquaintances,  by 
men,  perhaps,  witli  whom  he  has  been 
raised,  would  bo  more  likely  to  be  influ- 
enced by  local  and  political  considera- 
tions, and  there  would  l)e  more  objection 
to  be  urged  against  his  nomination  and 
election  by  the  people  than  there  can  be 


in  regard  to  a  judge  of  the  Supreme 
Court.  What  is  the  argument  ? 
It  is  that  the  people  of  the  Commonwealth 
will  not  be  so  likely  to  be  personally  ac- 
acquainted  with  the  judge  who  is  brought 
forward  for  the  Supreme  Court  as  with 
the  judge  for  the  local  district.  We  know 
that  practically,  since  the  election  of 
judges  has  been  given  to  the  people,  they 
have  been  selected  by  the  members  of  the 
bar  ;  and  whenever  a  lawyer  is  spoken  of 
or  talked  about  as  a  proper  person  to  be 
put  upon  the  supreme  bench,  it  begins 
with  the  bar  at  home ;  it  is  talked  over 
among  the  members  of  the  bar,  and  the 
lawyers  of  that  bar  talk  with  other  mem- 
bers of  the  bar,  and  it  comes  to  be  under- 
stood throughout  the  State  that  this  per- 
son is  recommended  by  the  bar  as  a  suita- 
ble i^ereon  to  put  upon  the  bench  ;  and  in 
that  way  we  get  information  just  as  relia- 
ble as  we  get  in  regard  to  the  Grovernor,  or 
as  we  get  in  regard  to  the  Auditor  Gener- 
al, or  to  another  officer  that  we  are  to  sup- 
port upon  a  State  ticket.  1  can  see  no 
reason  why  it  is  that  we  should  take  from 
the  people  of  the  Commonwealth  the 
election  of  the  judges  of  the  Supreme 
Court.  One  gentleman  here  has  argued 
that  he  would  like  to  do  it  because  it  is 
strictly  in  accordance  Avith  the  theory  of 
government.  The  iudges  are  not  politi- 
cal, and  should  not  be  in  any  way  involv- 
ed in  political  strife.  Well,  concede  all 
that.  They  are  not  representatives  and 
they  do  not  represent  anybody  in  particu- 
lar. Very  well,  we  undei-stand  that.  We 
know  what  they  are,  perfectly  well.  We 
know  what  the  judges  and  their  office  are. 
We  know  that  a  monarch,  the  king  (the 
head  of  a  nation)  is  sovereign,  and  in  his 
character  of  sovereign  he  administers  jus- 
tice. That  at  least  is  the  supposition. 
Lawyers  have  been  educated  in  that  be- 
lief, and  when  the  burden  becomes  too 
great  or  tlie  population  of  his  kingdom 
too  large  for  him  to  administer  justice 
personally' — because  the  functions  of  a 
judge  are  apart  and  parcel  of  that  sov- 
ereignty— then  he  appoints  others  to  ad- 
minister justice  in  the  place  and  stead  of 
the  sovereign. 

Now,  to  be  perfectly  consistent,  and  to 
adhere  to  the  strict  rheory  of  government 
that  the  judge  is  administering  justice  by 
the  appointment  of,  and  in  the  name,  and 
place,  and  stead  of  his  sovereign,  Avhy  ob- 
ject to  the  sovereign  people  of  the  Com- 
monwcaltli  of  Pennsylvania  electing  their 
judges?  The  people  of  the  Commonwealth 
are  sovereign.    1  do  not  like  anv  kind  of 
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argument,  however  plausible  it  may  a.p- 
pear,  however  it  maybe  glossed  over,  that 
betrays  confidence  in  the  people.  You 
may  polish  it,  j^ou  may  varnish  it,  but 
afterallitisa  distrustof  the  people.  There 
is  some  reason  for  going  back  upon  the 
principle  and  the  theory  of  our  govern- 
ment. It  is  for  the  reason  that  some  per- 
sons believe  the  people  cannot  be  trusted 
to  select  their  judges.  Just  as  many 
reasons  can  be  given  why  they  should  not 
select  a  justice  of  the  peace  as  can  be  given 
why  they  should  not  select  a  judge  of  a 
county  court  or  of  a  Supreme  Court. 

Has  the  Supreme  Court  deteriorated,  in 
point  of  fact,  either  in  intelligence  or  in- 
tegrity since  the  judges  were  elected  by 
the  people?  Gentlemen,  deprecate  poli- 
tics. It  is  a  fearful  thing  to  get  into  our 
courts.  Yet  we  cannot  ignore  history. 
There  is  no  use  of  trj'ing  to  cover  ui>  and 
hide  it,  because  the  thing  "wont  down." 
We  know  that  whenever  political  ques- 
tions have  arisen,  and  these  questions 
have  found  their  way  into  the  courts,  tliey 
have  been  decided  just  in  accordance  with 
the  political  views  those  gentlemen  who 
decided  them  entertained  before  they 
went  on  the  bench,  in  accordance  with 
the  party  that  elected  them  or  the 
party  that  appointed  them.  The  argu- 
ment that  the  people  are  not  the  proi^er 
party  to  be  ti-usted  with  the  selection  of 
the  judges,  but  that  the  people  are  per- 
fectly competent  to  elect  a  Governor,  and 
l^erfectly  competent  to  elect  a  Senate,  and 
that  these  second-hand  removes  from  the 
people  are  entirely  and  perfectly  com  pe- 
tent  to  ]Derform  this  very  high  and  this 
very  great  public  duty,  is  an  argument 
that,  in  my  mind,  is  not  convincing.  The 
instant  you  adojjt  it  you  confess  that  you 
have  no  reliance  iiractically  in  the  peo- 
ple. It  is  a  very  beautiful  thing  to 
talk  about  in  theory  that  the  Governor 
is  disinterested,  and  the  Senators  are  dis- 
interested. But  you  all  understand  per- 
fectly well,  that  whenever  a  man"s  name 
is  brought  forward  for  an  appointment  be- 
fore tlie  Governor,  or  for  confirmation  by 
the  Senate,  he  is  backed  by  liis  political 
friends — that  the  men  who  surround  the 
Governor,  the  men  who  have  been  in- 
strumental in  obtaining  his  nomination, 
who  have  aided  him  in  his  election,  the 
men  who  advise  him  during  his  adminis- 
tration, m  a  large  measure  control  the 
Governor's  appointment.  For  myself,  I 
hope  that  this  Convention  will  do  nothing 
whatever  to  take  from  the  people  of  the 
Commonwealth  any  power  that  they  now 


possess.  It  is  better  for  us,  in  the  history 
that  we  are  now  making,  that  we  should 
adhere  to  the  principles  of  our  present  ju- 
dicial system  and  decide  that  it  is  safer, 
by  far,  to  trust  the  i^eople  than  to  trust 
any  second-hand  jjower  whatever. 

Mr.  Heverin.  Mr.  Chairman  :  I  would 
not  intrude  upon  the  committee  of  the 
wliole  at  this  tiine  had  not  personal  con- 
tact witli  some  of  my  constituents  during 
the  recess  of  this  Convention  convinced 
me  that  it  was  my  duty,  and  I  do  not  rise 
to  discuss  the  general  principles  involved 
in  the  amendment  which  is  the  subject 
of  the  present  discussion,  so  initcli  as  to 
defend  the  unjust  and  disgraceful  assault 
made  upon  the  judiciary  of  the  city  of 
Pliiladelphia  ^^esterday.  I  desire,  how- 
ever, to  preface  what  I  may  have  to  say 
in  regard  to  that,  by  some  comments 
upon  the  amendment  projiosed  and  now- 
pending. 

I  realize  the  defects  of  the  present  mode 
under  which  our  judiciary  is  created.  I 
aiijireciate  the  importance  of  removing 
the  judicial  office  and  the  administration 
of  justice  far  from  the  corrupting  and 
controlling  influences  of  the  political 
world.  I  am  convinced  that  the  preser- 
vation of  a  pure  and  honest  judiciary  is 
above  all  things  most  indispensable  to  the 
perjietuation  of  our  free  institutions  of 
government ;  but  I  am  not  ready  to  sur- 
render a  system  tested  by  practice  and 
endorsed  by  experience,  without  some 
guarantee  of  a  reformatory  result  more 
satisfactory  than  that  which  has  been  the 
consequence  of  the  elective  sj^stem.  I  am 
not  in  favor  of  the  abolition  of  the  elec- 
tive system  unless  1  can  see  in  the  i^rof- 
ferred  substitute  an  absence  of  that  per- 
nicious dependency  which  has  been  com- 
plained of  and  referred  to  as  so  compro- 
mising to  the  integrity  of  this  depart- 
ment of  our  government.  I  am  not  wil- 
ling to  take  away  from'the  people  the  pow- 
er under  which  our  present  judges  are 
created  and  to  locate  it  wliere  the  exac- 
tions of  a  dominant  political  faction  may 
control  its  action  and  dictate  its  conclu- 
sions. I  am  not  willing  to  accept  an  in- 
novation which  proi^oses  to  take  the  source 
of  judicial  bemg  from  the  ruling  party 
and  to- place  it  in  the  hands  of  a  man 
whose  fealty  to  tlie  same  party  makes 
him  its  servant.  I  cannot  comprehend 
how  the  influences  which  are  urged  as 
the  objections  to  the  elective  system  can 
be  separated  from  the  so-called  reform 
proposed  by  the  present  amendment. 
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But  saj-  the  opponents  of  this  system : 
"Twenty  men  at  present  make  the  selec- 
tion of  judges  in  and  for  the  city  of  Phil- 
adelpliia !"  They  say  that  our  judges  are 
at  present,  under  this  system,  elected  by 
a  limited  junto  in  secret  conclave.  But, 
Mr.  Chairman,  the  same  politicians  who 
now  nominate  our  judges  are  also  respon- 
sible for  the  elevation  to  oiRce  of  the  C.hief 
Executive  of  the  State,  and  to  that  same 
twenty, to  that  same  limited  number,  is  he 
bound,  and  he  will  bow  in  submission  to 
their  behests  and  to  their  mandates ;  and 
that,  too,  without  having  the  opportunity 
of  considering  the  merits  of  the  opposing 
elements  which  may  be  present  in  nomi- 
nating conventions  ;  for  it  is  a  well  settled 
fact  that  among  political  leaders  there  are 
always  schisms,  there  are  always  factions. 
In  nominating  conventions  there  is  at  least 
always  a  multiplicity  of  candidates  from 
which  to  make  selections;  but  if  this 
power  to  appoint  the  judges  should  be 
conferred  upon  the  Governor,  that  range 
of  selection  would  never  be  within  his 
reach,  because  only  members  of  the  dom- 
inant party  would  apply  to  the  throne  of 
power  for  the  conferment  of  patronage. 
But  says  the  gentleman,  (Mr.  Temple,) 
who  expresses  his  willingness  to  become 
theniartyr  of  judicial  wrath,  with  a  parade 
of  courageous  integrity  and  a  boast  of 
ostentatious  purity  more  befitting  the 
hustings  than  the  consideration  of  a  de- 
liberative body,  "this  should  not  be  and 
1  condemn  it,  because  of  the  many  judges 
of  the  city  of  Philadelphia,  one  chooses 
to  secure  his  election  and  nomination  by 
visiting  the  purlieus  of  political  corrup- 
tion ;  and  because  another  of  the  present 
judges  of  this  city  is  a  recognized  and  ad- 
vertised candidate  for  a  position  upon  the 
supreme  bench." 

I  am  surprised  that  any  such  argument 
should  have  been  adduced  in  opposition 
to  the  existing  elective  system.  Mr. 
(Jhairman,  I  have  often  listened  to  the 
attacks,  upon  other  citizens  and  other  de- 
partments of  government  made  by  the 
gentleman  who  holds  a  doubtful  tenure 
on  a  prima  facie  seat,  until  I  have  become 
wearied  and  tired  of  them  ;  and  I  desire, 
without  advertising  myself  as  the  friend 
of  either  of  the  judges  whom  he  attacks, 
and  wlio  are  both  judges  that  were  ap- 
pointed by  Governors,  to  deny  the  asser- 
tions and  calumnies  uttered  by  him  who 
now  enjoys  the  fruits  of  official  position 
through  distorted  mathematics,  and  wlio 
seeks  to  make  and  establish  himself  in 


public  estimation  as  the  chief  sentinel  on 
the  outposts  of  political  corruption 

Mr.  Hay.  Mr.  Chairman:  I  regret  that 
I  am  compelled  to  interrupt  the  gentleman 
from  Philadelphia,  and  to  call  him  to  or- 
der. I  do  so  for  these  reasons  ;  He  has 
alluded  to  a  member  of  this  Convention 
as  uttering  calumnies  upon  this  floor.  He 
has  also  alluded  to  that  gentleman  as 
occupying  a  seat  here  by  a  doubtful  tentire 
when  his  right  to  that  seat  has  been  ad- 
j  udged  by  this  Convention 

Mr.  Temple.  I  hope,  inasmuch  as  the 
gentleman  from  Philadelphia  refers  to 
me,  that  the  point  of  order  will  not  be 
pressed.  I  will  take  opportunity  of  re- 
plying to  the  gentleman  from  Philadephia 
at  the  proper  time 

The  Chairman.  The  gentleinan  from 
Philadelphia  (Mr.  Heverin)  has  the  floor. 
The  gentleman  from  Allegheny  (Mr. 
Hay)  raises  a  point  of  order.  The  Chair 
inclines  to  believe  the  point  of  order  not 
well  taken,  although  the  gentleman  from 
Philadelphia  is  verging  very  much  to- 
ward a  violation  of  the  rules  of  order. 
[Laughter.]  The  gentleman  from  Phila- 
delphia will  proceed  in  order. 

Mr.  Heverin.  I  will  try,  Mr.  Chair- 
man, to  respect  the  decision  and  intima- 
tion of  the  Chair.  I  do  not  desire  to  en- 
croach upon  the  proprieties  of  parliament- 
ary debate,  although  I  feel  very  deeply 
upon  this  subject,  and,  althougk  I  feel 
that  there  has  been  a  very  disgraceful  and 
unmanly  attack  made  upon  the  judiciaiy 
of  this  city,  by  one  who  sits  on  prostituted 
tigures  and  falsified  returns,  I  know,  if  he 
had  a  practice  that  carried  him  (not  as 
a  prosecutor  or  defendant)  into  the  pres- 
ence of  the  judges  of  our  city  courts,  he 
would  receive  a  different  impression  from 
that  expressed  yesterday. 

Mr.  Chairman,  as  to  the  gentleman 
referred  to  as  having  hob-nobbed  with  the 
worst  politicians  of  the  city  of  Philadel- 
phia down  town,  if  I  desired  to  dignif\- 
the  assertion  of  the  person  from  Philadel- 
phia, I  would  say,  and  I  say  it  authorita- 
tively, that  it  is  untrue.  As  far  as  his 
assault  made  upon  Judge  Ludlow  is  con- 
cerned, than  whom  no  more  honorable  or 
upright  judge  ever  sat  upon  the  bench  in 
this  jurisdiction,  or  any  other,  it  was 
unjust,  unwarranted  by  anything  in  fact 
or  in  truth,  and  it  was  but  the  product  of 
a  malicious  and  frothy  fancy.  And  when 
the  gentleman  saj's  that  he  knows  that 
■what  he  states  is  distasteful  to  members 
here,  I  do  not  deny  that.    I  do  not  deny 
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that  anything  he  may  say  may  be  dis- 
tasteful to  members  of  this  Convention  ; 
but  wlien  he  attempts  to  malie  an  assault, 
or  to  cast  reflections  upon  a  judge  wiio 
has  established  a  reputation  by  an  honor- 
able administration  and  by  a  propriety 
of  conduct  that  has  invited  the  endorse- 
of  tlie  whole  community,  such  as  Judge 
Ludlow,  I  say  that  he  does  utter  senti- 
ments and  expressions  distasteful  to  me, 
and  I  feel  it  my  duty  to  my  constituents 
to  malie  such  reply  and  answer  as  I  deem 
fitting. 

Mr.  Chairman,  there  is  one  other 
thought  involved  in  this  amendment 
whicli  has  not  yet  been  referred  to  by  any 
gentleman  here,  and  that  is  the  advan- 
tage of  a  combined  system  of  an  ap- 
pointed and  elected  judiciary.  It  seems 
to  me  that  if  the  judges  of  the  Supreme 
Court  are  appointed  and  those  of  the 
subordinate  courts  are  elected,  from  the 
union  of  these  systems  there  would  result 
an  advantage  w^hich  could  not  follow 
from  either  system  separately. 

It  seems  to  me  that  if  the  judges  of  the 
common  pleas  were  chosen  under  the 
elective  system,  they  could  never  be  com- 
mitted to  any  abuse  of  that  system,  be- 
cause their  aspirations  would  direct  their 
ambitions  to  the  higher  court,  and  those 
of  the  higher  court  could  never  become 
sycophants  to  the  influences  which  might 
create  them  judges  there,  because  they 
might  at  some  time  wish  to  resort  to  the 
elective  system,  in  case  of  a  defeat  for  a 
candidacy  to  the higlier  judgeship.  And 
it  seems  to  me  that  by  tlie  combinations 
of  these  systems,  by  having  the  higher 
court  appointed,  and  having  the  judges 
of  tlie  common  i^leas  courts  elected,  we 
shall  secure  a  check  upon  the  evils  of 
both  systems,  and  thus  obtain  a  perfec- 
tion in  the  creationof  our  judiciary  wliich 
could  not  be  secured  by  any  other  me.iiis. 
It  seems  to  me  that  no  judge  who  now  is 
elected  by  popular  vote  could  so  commit 
himself  to  the  system  which  is  responsi- 
ble for  his  elevation  as  to  bestow  partiali- 
ty as  the  price  of  his  office,  while  there 
was  a  higher  office  w^hich  would  be  "the 
goal  of  his  aspiration. 

Mr.  Chairman,  these  are  crude  thoughts ; 
and  I  shall,  at  the  proper  time,  if  no  one 
else  proposes  it,  ofter  an  amendment  to 
make  as  an  element  in  our  nominating 
conventions  the  judges  the  objects  of 
nomination  by  members  of  the  bar ;  or 
else  to  appoint  a  committee  of  members 
of  the  bar  throughout  the  State,  consist- 
ing  of  twenty-five    or    more,   to  wliom 


should  be  referred  the  appointments  of 
the  Governor  for  ratification.  I  tliink  un- 
der such  a  system  we  never  should  have 
the  evils  whicli  are  complained  of  by  the 
person  from  Pliiladelphia.  There  never 
again  would  be  occasion  for  any  person, 
either  the  assaulter  of  judges  who  were 
not  honestly  elected,  or  the  defender 
of  a  system  of  proceeding  intended  to 
reform  the  whole  community,  to  make 
such  an  onslaught  as  that  made  yesterday 
upon  our  present  system,  and  I  hopB  we 
shall  not  hear  it  again  in  this  Conven- 
tion. 

Mr.  Patton.  Mr.  Chairman :  I  desire 
simply  to  say  that  I  have  been  an  atten- 
tive listener  to  the  very  able  arguments 
which  have  been  pi-esented  by  honorable 
gentlemen  of  great  learning  and  experi- 
ence, on  both  sides  of  this  very  imj)ort- 
ant  question ;  and  I  am  unable  to  see 
how  we  shall  be  able  to  secure  abler  and 
purer  judges  to  occupy  the  judicial  bench 
by  changing  our  present  elective  system. 

In  any  event,  sir,  our  judges  placed  in 
oifice  under  either  system  would  necessa- 
rily be  the  representative  of  one  party  or 
the  other.  The  great  question  then  is: 
Which  system  will  secure  to  the  people  of 
our  State  the  best  judiciary?  To  secure 
a  high-toned  and  honoi'able  court  is  a  par- 
amount consideration,  rising  above  all 
others,  if  our  judiciary  is  to  remain  the 
strong  bulwark  of  our  liberties  as  Penn- 
sylvania freeme  i. 

I  have  said  thus  much,  Mr.  Chairman, 
upon  this  question  solely  to  put  myself 
properly  on  record  ;  that  I  may  demon- 
strate by  my  vote  that  my  confidence  is 
still  unshaken  in  the  virtue,  intelligence 
and  patriotism  of  the  American  people. 

Mr.  Temple.  Mr.  Chairman  :  Having 
spoken  once  upon  this  amendment,  I  sup- 
pose it  is  not  entirely  proper  that  I  should 
again  address  the  committee. 

The  Chairman.  The  gentleman  from 
Philadelphia,  having  addressed  the  com- 
mittee once  on  this  amendment,  cannot 
again  address  the  committee  on  this  ques- 
tion without  leave. 

Mr.  NiLES.    1  move  that  he  have  leave. 

The  Chairman.  If  there  is  no  objec- 
tion the  gentleman  will  proceed.  ["  Go 
on."] 

Mr.  Temple.  Mr.  Chairman :  There 
is  a  time  when  patience  ceases  to  be  a  vir- 
tue. I  hardly  expected  to  find  myself  in 
the  unpleasant  position  in  which  I  am 
now  jjlaced,  apiiarently,  but  there  is  a 
time  when  such  assertions  as  have  been 
made  before  this  committee,  to-day,  de- 
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serve  that  the  person  against  whom  they 
are  hurled,  should  be  heard  in  his  own 
defence.  I  desire  to  state,  right  here,  and 
I  state  it  with  truth,  that  the  inan,  upon 
this  floor,  who  tells  this  committee  that  I 
made  any  assault  whatever  upon  Judge 
Ludlow,  tells  this  committee  that  what 
is  untrue  in  point  of  fact,  and  states  what 
every  mem  ber  of  this  committee  will  hurl 
back  to  hnn  as  positively  untrue,  and  not 
v/orthy  the  consideration  of  this  body. 

I  am  not  aware,  ]\Ir.  Chairman,  that 
those  gentlemen  in  this  body  who  have 
made  this  assertion  were  in  the  hall  when 
I  yesterday  addressed  this  committee.  I 
am  willing  to  rest  that  point  upon  the  re- 
port of  the  official  reporter.  What  I  did 
say  in  reference  to  our  local  judiciary — for 
I  never  mentioned  Judge  Ludlow's  name, 
or  the  name  of  any  other  judge,  except 
Judge  Sharswood — wliat  I  did  say  was, 
that  Judge  Sharswood 's  case  was  an 
exception  rather  than  the  rule,  and  that 
the  other  judges  in  the  city  and  county  of 
Philadelphia  were  selected,  as  I  had 
stated  before,  primarily  by  a  score  of  pol- 
iticians. I  did  not  refer  to  Judge  Lud- 
low; I  did  not  refer  to  any  particular 
judge ;  and  I  desire  here  to  say,  in  vindi- 
cation of  that  high  and  distinguished  gen- 
tleman, not  as  the  advocate  of  those  who 
court  judicial  favors,  not  as  one  of  those 
who  would  come  here  and  fawn  so  as  to 
secure  the  smile  of  judicial  favors,  but  I 
say  it  independently  and  without  solici- 
tation on  his  part,  tliat  personally  and  ju- 
dicially I  regard  him  as  a  j  udge  of  integ- 
rity, and  I  am  proud  in  this  public  man- 
ner to  say  it. 

I  desire  to  say  further,  that  in  the  dis- 
cussion of  this  question  yesterday,  I  did 
not  refer  to  Judge  Ludlow.  If  any  gen- 
tleman suiiposed  I  did,  why  not  call  my 
attention  to  it  then?  Sir,  these  attacks 
on  me  are  made  upon  purely  personal 
grounds,  which  should  be  settled  outside 
of  this  hall.  They  are  not  based  upon 
any  principles  of  public  policy  or  decency 
or  decorum.  The  assault  is  made  in  this 
presence  upon  personal  grounds. 

Now  let  us  come  to  the  assailants ;  and, 
first,  I  have  to  deal  with  the  gentleman 
who  came  here  this  morning  in  an  un- 
usual manner,  for  the  purpose  of  making 
an  assault,  dressed  in  his  close-bodied 
broadcloth 

Mr.  Darlington.  I  rise  to  a  point  of 
order. 

The  Chairman.  Tlic  gentleman  from 
Chester  will  state  the  pomt  of  order. 


Mr.  Darlington.  The  point  of  order 
is  that  this  debate  does  not  concern  the 
question  before  the  House,  and  therefore 
is  not  in  order. 

Mr.  Temple.     I  will  cut  it  short. 

The  Chairman.  Tlie  point  of  order 
of  the  gentleman  from  Chester  is  not 
well  taken,  inasmuch  as  the  subject  the 
gentleman  from  Philadelphia  is  now  dis- 
cussing has  been  discussed  by  others 
heretofore.  The  gentleman  from  Phila- 
delphia will  proceed. 

Mr.  Temple.  I  say,  Mr.  Chairman, 
that  the  gentleman  or  the  delegate — I 
will  not  resort  to  the  low  and  degrading 
name  of  "person;"  I  will  not  forget  that 
I  am  a  gentleman  when  I  am  associated 
professionally  and  publicly  with  gentle- 
man—but the  delegate  from  Philadel- 
delphia,  who  saw  proper  first,  this  morn- 
ing, to  refer  to  this  thing,  (Mr.  Wor- 
rell, )  came  here  in  the  trim  of  his  broad- 
cloth cut  close  to  his  body.  In  this  un- 
usual garb,  he  came  before  this  commit- 
tee to  tell  a  story. 

Mr.  Lilly.      I  rise  to  a  point  of  order. 

The  Chairman.  The  gentleman  from 
Carbon  will  state  the  point  of  order. 

Mr.  Lilly.  This  is  all  a  personal  mat- 
ter. Are  we  to  sit  here  listening  to  these 
personal  matters? 

Mr.  Temple.  You  will  not  have  to 
wait  seven  minutes. 

The  Chairman.  Tlie  point  of  order 
is  not  well  taken.  The  gentleman  from 
Philadelpliia  is  replying  to  a  portion  of  tlie 
discussion  had  on  this  subject.  The  gen- 
tleman from  Philadelphia  will  proceed. 

Mr.  Temple.  He  comes,  Mr.  Chair- 
man, in  this  garb,  prepared  for  the  as- 
sault, and  I  only  wonder  that  he  did  not 
come]  with  his  brass  buttons  on  ;  but  he 
comes  with  more  than  that ;  he  comes 
with  his  written  manuscript,  and  from 
the.  very  reading  of  that  manuscript, 
from  the  brains  contained  in  it,  I  charge 
upon  this  floor,  that  he  never  wrote 
it  or  was  the  author  of  it ;  and  it  was  the 
subject  of  comment  in  and  out  of  this 
Convention,  that  he  had  the  unmanliness 
to  cbme  here  and  assail  me  with  the  brains 
of  another,  whose  brains  were  submitted 
to  writing,  and  imposed  by  him  upon  this 
bod}'. 

Mr.  Lilly.    Is  this  in  order? 

The  Chairman.  It  is  not  in  order  to 
comment  on  gentlemen  who  have  no 
brains.     [Laughter.] 

Mr.  Temple.  But,  Mr.  Chairman,  I  re- 
gret as  much  as  any  delegate  on  this  floor 
that  I  should  be  forced  into  this  contro- 
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versy ;  but  I  would  be  the  meanest  of 
men  were  I  to  sit  still  and  submit  to  such 
an  insult  as  this.  The  gentleman  comes 
with  his  essay  prepared  by  another,  or 
probably  by  the  coterie  of  gentlemen 
with  whom  the  pen-portraits  tell  us  he  is 
likely  to  associate  in  this  body.  He 
come  here  with  his  essaj^  ujion  this  sub- 
ject and  reads  it  to  the  Convention.  It 
goes  upon  the  minutes  and  becomes  a 
part  of  the  record.  He  takes  the  liberty 
of  stating  that  if  I,  "the  delegate  from 
the  third  district,"  had  the  opjjortunity 
of  going  into  court  more,  I  would  become 
more  familiarized  with  tlie  judiciary  and 
would  probably  be  better  qualified  to  dis- 
cuss this  and  kindred  subjects.  I  ani  not 
quite  as  familiar,  probably,  with  court 
proceedings  as  the  gentleman  who  ut- 
tered that  language  in  disguise.  It  may 
not  be  necessary  for  this  committee  to 
know  that  with  some  gentlemen  it  re- 
quires years  of  practice  in  one  of  the 
offices  of  our  highest  courts  to  fit  them 
for  the  meanest  positions  at  the  Philadel- 
pliia  bar. 

But  again,  the  gentleman  said,  when 
upon  the  floor,  that  he  M^as  the  champion 
of  Judge  Ludlow.  He  is  no  greater  ad- 
mirer of  that  gentleman  than  I  am  ;  but 
I  saj^  to  him  now,  as  the  special  and  I  be- 
lieve unwelcome  messenger  of  that  dis- 
tinguished gentleman — let  him  carry  back 
to  him  his  dispatch — receive,  if  he  pleases, 
his  reward  and  take  it  home  with  him, 
and  keep  it  until  the  day  of  his  death,  for 
it  is  his  greatest  inheritance. 

One  word,  sir,  in  reply  to  the  other  gen- 
tleman who  has  referred  to  this  subject, 
(Mr.  Heverin,)  and  who  has  spoken  of 
myself  as  "the  person."  I  shall  speak  of 
him  as  "  the  delegate  from  Philadelphia 
at  large."  He  says  tliat  this  matter  was 
spoken  of  as  if  we  were  upon  the  hustings ; 
that  his  blood  boiled  ;  that  he  became  im- 
patient, and  that  he  felt  as  if  he  must 
speak  on  this  subject.  Why  all  this? 
The  gentleman  told  us  in  his  first  breath, 
that  during  the  recess  which  has  just 
taken  place,  he  had  communed  with  his 
constituents;  he  had  been  at  the  com- 
munion table  with  his  constituents. 

All  I  have  got  to  say,  Mr.  Chairman,  is 
that  if  he  derived  such  information  and 
such  language  as  he  uttered  on  this  floor 
at  the  communion  table,  he  has  wor- 
shipped at  a  communion  table  that  is  a 
disgrace  to  the  hustings  and  a  dishonor  to 
the  city  of  Philadelphia.  He  has  com- 
muned with  his  constituents  and  what 
has  he  brought  us?    Has  he  brought  us 


an  argument  on  this  subject?  Oh,  no! 
He  has  appealed  to  his  followers  and  the 
rabble  of  this  town  to  listen  to  him,  and 
he  comes  here,  imjiosing  upon  this  body, 
to  settle  a  difticulty  that  has  nothing  what- 
ever to  do  with  this  Hall,  and  which  he 
dare  not  settle  in  any  other  way,  to  make 
a  personal  assault. 

I  say  to  him,  in  conclusion,  as  I  said  to 
the  other  gentleman,  when  he  carries 
back  his  message  to  the  friends  of  the  dis- 
tinguished gentleman  whose  cause  he  has 
so  unnecessarily  espoused  here,  (because 
he  himself  would  not  receive  it ;  ho  is  too 
honorable  not  to  despise  such  meanness,) 
and  when  he  is  communing  agani  at  the 
communion  table  with  his  constituents, 
let  him  be  sure  to  learn  the  first  princi- 
ples of  a  gentleman  before  he  associates 
longer  with  them. 

Mr.  Simpson.  Mr.  Chairman  :  I  think 
it  was  about  time  that  we  had  taken  up 
the  subject  that  Avas  befoi-e  the  House. 
[Laughter.]  I  propose  to  say  a  few  words 
upon  it.  As  you  are  aware,  sir,  I  do  not 
make  very  long  speeches ;  but  before 
casting  the  vote  I  shall  cast  on  the  pend- 
ing question,  I  desire  to  give  a  reason  for 
the  faith  that  is  within  me,  and  more  par- 
ticularly in  view  of  the  fact  that  I  find 
myself  differing  from  gentlemen  with 
whom  I  usually  agree. 

We  were  told,  this  morning,  by  the 
delegate  from  Pittsburg,  (Mr.  W.  H. 
Smith,)  as  an  argument  why  the  Gov- 
ernor should  appoint,  rather  than  the 
people  elect,  judges,  that  the  elections 
were  not  as  pure  now  as  they  were  when 
we  changed  from  the  appointive  to  the  ^ 
elective  system.  I  differ  from  the  gentle- 
man in  the  facts  and  the  history  of  the 
case.  If  my  memory  serves  me  aright, 
the  election  frauds  i^rior  to  1851,  the  first 
time  at  which  we  elected  judges,  were 
quite  as  gross  as  they  have  been  latterly ; 
perhaps  not  so  extensive  in  the  territory 
Avhere  committed,  but  quite  as  gross  in 
amount;  confined,  perhaps,  to  fewer  lo- 
calities, but  done  in  the  wholesale,  for 
the  election  frauds  of  1850  are  well  known 
to  the  community.  Beside  that,  I  think 
it  is  a  part  of  the  business  of  this  Conven- 
tion to  so  frame  the  organic  law  of  this 
State  as  to  render  election  frauds  impos- 
sible, or,  if  committed,  that  they  may  be 
readily  discovered  and  brought  to  light ; 
and  that  disiioses  of  that  argument. 

We  had,  from  the  gentleman  from 
Dauphin,  (Mr.  MacVeagh,)  a  very  high 
eulogj^  upon  the  American  people.  He 
tells  us  that  they  "can  be  trusted,"  and 


40 


DEBATES  or  THE 


yet  he  is  not  willing  that  they  shall  select 
their  judges.  I  think  his  argument 
fails  of  any  conclusion  when  he  decides, 
as  he  did,  that,  although  they  are  trust- 
worthy, yet  they  ought  not  be  allowed  to 
select  those  who  are  to  construe  their  law. 
They  may  elect  their  legislators,  but  not 
the  men  who  are  to  pass  upon  the  con- 
struction of  the  laws.  If  either  branch  is 
deserving  of  preference,  it  is  rather  the 
latter  than  the  former.  I  would  rather 
have  the  power  of  construing  laws  than 
of  passing  them. 

The  gentleman  from  Philadelphia  who 
sits  in  front  of  me,  and  who  addressed  the 
Convention  yesterday,  (Mr.  Gowen,) 
while  advocating  the  system  of  appointing 
judges,  laid  down,  as  a  rule,  that  which 
cut  up  his  whole  case  by  the  roots.  He 
said  to  the  committee,  and  I  agree  with 
him,  that  we  shall  have  the  best  judges 
when  they  are  best  paid.  If  it  be  true 
that  we  shall  have  the  best  j  udges  when 
they  are  best  paid,  can  they  not  be  as  well 
paid  under  an  elective  system  as  under, 
an  appointive  one?  What  difference  is 
therein  that  respect?  Cannot  their  sala- 
ries be  as  large,  coming  from  the  public 
treasury,  under  the  one  system  as  under 
the  other?  If  it  be  true  that  we  shall 
liave  the  best  judges  Avhen  they  are  best 
paid,  then  we  can  have  them  under  the 
elective  system  as  well  as  under  the  ap- 
pointive. 

We  are  also  informed  by  that  gentle- 
man that  the  only  case  that  he  knew  of 
Avhere  a  art  bmitted  his  authority  or 
his  claim  to  authority  to  the  people  and 
•  was  rej ected,  was  some  one  thousand  eight 
hundred  years  ago,  when  the  mob  cried 
out,  "Crucify  him!  Crucify  him!"  I  do 
not  think  that  person  has  read  that  por- 
tion of  sacred  writ  recently,  or  he  never 
would  have  cited  that  as  an  example,  for 
if  I  have  read  it  ri,;  htly,  it  was  the  mob 
of  Jersualem  th  t  uttered  those  cries  and 
not  the  people  ofJudea.  No  question  of 
the  authority  of  Christ  was  submitted  to 
the  people  of  Judea  or  to  the  people  of 
Jerusalem  ;  but  it  was  the  mob  of  Jerusa- 
lem that  cried  out,  "Crucify  him  !  Crucify 
him!"  And  who  submitted  the  ques- 
tion to  that  mob?  Pilate,  the  appointed 
Governor  of  the  Emperor  of  Rome. 

Sir,  if  I  have  read  history  aright,  some  of 
the  most  infamous  judges  that  ever  sat  up- 
on the  bench  were  appointed  to  the  office, 
and  not  elected  ;  and  I  say  here  that  for 
every  judge  that  can  be  pointed  out  in 
Pennsylvania,  under  the  elective  system, 


who  was  incompetent  or  who  was  a  bad 
judge,  I  will  give  the  parallel  amongst 
those  who  were  appointed. 

Nor  can  I  conceal  from  myself  the  fact 
that  we  are  indebted  to  the  elective  sys- 
tem that  we  had  a  Woodward  upon  the 
bench  ;  that  we  had  a  Thomijson,  (who 
was  so  eulogized  yesterday  by  the  gen- 
tleman from  Philadelphia,  (Mr.  Gowen,) 
upon  the  bench ;  that  we  had  a  Strong 
upon  the  bench  ;  that  we  had  a  Black 
upon  the  bench.  Whj^,  sir,  in  1857  we 
had  a  Governor  of  this  Commonwealth 
who  would  not  have  appointed  either 
Chief  Justice  Thompson  or  Justice  Strong. 
He  was  a  Republican  and  would  not  have 
appointed  Democrats ;  but  the  people  of 
this  State  elected  those  two  distinguished 
men,  and  the  State  was  honored  by  their 
election.  Why,  sir,  here  in  Philadelphia, 
Judge  Sharswood,  a  prominent  Democrat, 
was  twice  nominated  by  all  the  political 
Conventions  and  elected  to  the  bench, 
and  that,  too,  at  times  when  a  large  major- 
ity of  the  voters  of  the  city  and  county 
were  opposed  to  the  Democratic  party. 

Now,  sir,  I  want  to  say  to  this  Conven- 
tion that  if  there  be  any  set  of  men  who 
are  at  fault  for  bad  men  getting  upon  the 
bench  under  the  elective  system,  it  is  the 
bar  of  the  State.  But  a  few  years  ago,  in 
1867,  Avhen  Mr.  Justice  Ludlow's  term 
was  about  to  expire,  and  it  was  necessary 
for  the  people  of  Philadelphia  to  select 
some  one  to  fill  the  vacancy,  he  was  re- 
nominated. When  the  Republican  con- 
vention met  in  this  city,  one  portion  of 
them,  and  I  am  free  to  say  the  minoritj^, 
were  opposed  to  making  any  nomination 
against  him.  He  had  served  the  people 
faithfully  and  well,  and  they  were  satis- 
fied with  him  and  preferred  that  he 
should  remain  upon  the  bench  rather 
than  get  one  whom  they  did  not  know  ; 
but  when  the  Republicans  met  in  con- 
vention the  friends  of  two  other  candi- 
dates, combining  together,  determined  to 
make  a  distinctive  partisan  nomination; 
and  it  is  within  my  knowledge  that  two 
or  three  men  in  that  convention  made  up 
their  minds  that  the  men  who  had  thus 
decided  should  reajj  no  fruit  from  their 
decision,  and  they  set  to  work  and  carried 
through  a  third  man  who  had  jjositively 
declined,  by  written  letter,  to  be  a  candi- 
date. Despite  his  written  declination, 
despite  the  opposition  of  the  two,  they 
succeeded  in  nominating  the  third  candi- 
date, and  the  two  were  botli  left  out  in  tlie 
cold.  But  two  or  three  men  did  that 
work  in  the  convention. 
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I  s^y,  sir,  that  if  we  have  had  bad  judges 
under  the  elective  sj'stem  it  is  the  fault 
of  the  har  that  those  men  have  been 
elected  ;  for  if  they  will,  they  can  so  in- 
fluence the  minds  of  the  people  as  to  in- 
duce them  to  select  the  best  men,  irrespec- 
tive of  party  politics  ;  and  that  is  the  way 
itoughttobe.  I  have  never  hesitated  to 
scratch  my  ticket  upon  the  judiciary,  and 
I  never  will ;  and  I  consider  inyself  as 
pronounced  a  Republican  as  there  is  on 
this  floor.  I  have  not  always  voted  for 
the  nominees  of  the  Republican  party  for 
judges,  nor  do  I  expect  always  to  do  so. 
If  they  nominate  men  whom  my  judg- 
ment approves,  I  will  vote  for  them  ;  if 
they  nominate  those  whom  my  judgment 
does  not  approve,  I  will  not  vote  for  them; 
I  will  vote  fortheir  opponents  if  I  believe 
them  to  be  good  men. 

Under  this  sj'stem  I  am  reminded  tliat 
two  counties  in  this  State,  both  of  them 
Republican  by  majorities  large  enough  to 
manage  affairs,  have  elected,  on  two  suc- 
cessive occasions,  judges  from  the  ranks 
of  the  opposition,  because  they  believed 
them  to  be  good  men.  I  refer  to  Venango 
and  Mercer  ;  and  will  anj'bodj'  doubt  the 
Republicanism  of  those  two  counties? 

Sir,  I  would  not  take  away  from  the 
people  this  power  which  is  now  vested  in 
them,  and  which  has  worked  so  well  for 
twenty-one  years  ;  but  I  am  willing,  as  a 
member  of  this  Convention,  to  agree  to 
this,  and  I  make  this  proposition  to  the 
committee  :  pass  this  section,  leaving  the 
question  remain  just  where  it  is,  allowing 
the  election  of  judges  by  the  people,  and 
submit  to  a  separate  vote  of  the  people  at 
the  same  time  another  section  to  take  its 
place,  providing  for  the  appointment  by 
the  Governor,  with  the  concurrence  of 
two-thirds  or  three-fourths  of  the  Senate, 
and  then  the  people  will  have  before 
them  both  systems ;  they  will  have  in 
the  text  of  the  Constitution  the  present 
l^rovision  as  it  is ;  they  will  have  before 
them  the  power  of  appointment,  if  they 
desire  it,  and  if  they  adopt  that  it  will  be 
their  work,  and  not  take  the  work  of  this 
Convention.  I  trust  that  that  course  will 
be  pursued. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Allegheny  (Mr.  M'Connell)  to  the  amend- 
ment of  the  gentleman  from  Philadel- 
phia (Mr.  Woodward.) 

[Several  delegates  :  •'  Let  it  be  read."] 

The  Chairman.  The  amendment  to 
the  amendment  will  be  read. 


The  Clerk.  The.  amendment  is  to 
strike  out  all  down  to  the  word  "thej'," 
in  the  third  line,  and  insert : 

"  Judges  of  the  Supreme  Court  shall  be 
elected  by  the  legal  voters  of  the  State  at 
large,  and  the  other  judges  by  the  legal 
voters  of  the  district  m  which  they  are  to 
exercise  their  offices  respectively." 

Mr.  Bannan.  1  call  for  a  division  of 
the  question. 

The  Chairman.  In  what  respect  does 
the  gentleman  request  that  the  division 
occurs  ? 

Mr.  Bannan.  "The  judges  of  the  Su- 
preme Court  shall  be  elected  by  the  le- 
gal voters  of  the  State  at  large."  Let  the 
question  be  taken  on  that  division. 

The  Chairman.  The  amendment  is 
susceptible  of  division.  The  question  be- 
fore the  committee  is  on  the  first  division 
of  the  amendment  just  stated  by  the  gen- 
tleman from  Schuylkill  (Mr.  Bannan.) 

The  first  division  was  agreed  to  ;  ayes, 
sixty-seven  ;  noes,  twenty-three. 

The  Chairman.  The  question  now  is 
on  the  second  division  of  the  amendment, 
to  insert,  "and  the  other  judges  by  the 
legal  voters  of  the  district  in  whicli  they 
are  to  exercise  their  offices  respectively." 

The  second  division  was  agreed  to  ; 
aj^es,  sixt3'-nine  ;  noes,  twenty-one. 

The  Chairman.  Both  divisions  of  the 
amendment  to  the  amendment  having 
been  adojjted,  the  amendment  to  the 
amendment  is  agreed  to.  The  question 
is  on  the  amendment  as  amended. 

Mr.  Armstrong.  I  hope  now  that  the 
amendment  as  amended  will  be  voted 
down,  not  with  a  view  to  embarrass  at  all 
the  vote  which  has  already  been  taken, 
but  in  order  that  we  may  return  to  the 
section  as  reported  by  the  committee, 
which  I  will  move  immediately  to  amend, 
by  inserting  in  the  second  line,  "shall 
be  elected  by  the  qualified  voters  of  the 
State  at  large."  That  will  make  the  sec- 
tion, as  reported  from  the  committee,  pro 
vide  that  both  the  judges  of  the  Supreme 
Court  and  all  the  other  judges  of  the 
State  shall  be  elected  ;  but  for  the  reason 
I  have  stated,  that  the  proposed  amend- 
ment embraced  other  matters  which  are 
already  provided  for  in  other  parts  of  the 
report,  it  would  seem  not  appropriate  to 
put  it  in  at  this  time. 

Mr.  NiLES.  I  wish  to  ask  the  chair- 
man of  the  Judiciary  Committee  if  he 
desires  by  his  amendment  to  amend  the 
section  in  such  a  way  that  all  the  judges 
are  to  be  elected  ? 
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Mr.  Armstrong.  Yes,  sir;  according 
to  the  vote  of  the  committee  just  taken. 

Mr.  NiLES.  Then  I  shall  vote  with  the 
gentleman. 

Mr.  Woodward.  I  hope  the  section  I 
offered  will  not  be  voted  down,  for  the 
very  reason  the  gentleman  has  just  sug- 
gested, that  it  contains  some  things  which, 
are  not  in  the  report,  and  things  which 
in  themselves  I  think  are  valuable. 

The  Chairman.  The  question  is  on  the 
amendment  as  amended. 

Mr.  Cochran.  I  only  want  to  have  a 
fair  understanding  about  this  matter.  I 
understand  the  gentleman  from  Lycom- 
ing to  say  that  all  the  other  matter  in  this 
amendment  was  embodied  in  other  parts 
of  the  report  of  the  Judiciary  Committee, 
although  it  was  not  here.  I  understand 
the  gentleman  from  Philadelphia  to 
say  that .  there  is  matter  in  this  section 
which  is  not  in  the  other  parts  of  the  re- 
port. I  should  like  to  understand  exact- 
ly how  that  is,  because  I  am  prepared  to 
vote  against  the  amendment  to  the  amend- 
ment, provided  there  is  no  valuable  mat- 
ter in  it  which  is  not  covered  by  the  re- 
port of  the  committee. 

Mr.  Armstrong.  I  would  state  in  ex- 
planation that  I  ask  that  the  committee 
shall  vote  down  this  section  of  my  friend 
from  Philadelphia,  not  as  he  says,  because 
it  contains  matter  which  the  committee 
have  not  reported,  but  because  it  does 
contain  matter  which  the  committee  re- 
iwrted  in  other  places,  w^hich  will  come 
up  more  appropriately  in  the  sections 
where  it  is  reported. 

The  Chairman.  The  gentleman  will 
understand  that  the  section  is  not  before 
the  committee,  but  the  amendment. 

Mr.  Armstrong.  I  am  aware  of  that, 
and  I  am  asking  the  Convention  to  vote 
down  the  amendment,  because  it  con- 
tains matter  which  is  already  in  the  re- 
port of  the  committee  in  other  places.  It 
does  contain  one  matter  which  is  not 
there,  and  that  is  the  question  of  pro- 
thonotaries.  The  section  i)rovides  that 
they  shall  be  appointed  by  the  courts ; 
the  committee  prefer  to  leave  them,  as 
they  now  are,  to  be  elected  by  the  people. 
The  Chairman.  The  reading  of  the 
amendment  as  amended  has  been  asked 
for,  and  the  Clerk  will  read  it. 

Mr.  Armstrong.  I  inquire  of  the  Chair 
if  it  will  be  now  in  order  for  me  to  move 
an  amendment  to  the  section,  in  the  sec- 
ond line,  to  strike  out  the  words  "nomina- 
ted by  the  Governor,  and  by  and  with 
the  advice  and  consent  of  two-thirds  of  all 


the  members  of  the  Senate  appointed  and 
commissioned  by  him,"  and  to  insert  in 
lieu  thereof  the  words,  "  elected  by  the 
qualified  voters  of  the  State  at  large."' 

The  Chairman.  The  Chair  apprehends 
that  that  would  not  be  in  order  at  this 
time. 

Mr.  Armstrong.  Then  I  give  notice 
that  I  will  offer  that  immediately  after 
the  amendment  of  the  gentleman  from 
Philadelphia  be  voted  down,  if  it  be. 

Mr.  D.  X.  White.  I  move  to  strike  out 
the  words,  "clerks  for  their  respective 
courts,  and  exact  adequate  security  for  a 
faithful  discharge  of  the  duties,  and,"  so 
as  to  read  : 

"The  said  judges  shall  appoint  all  ne- 
cessary criers  and  tipstaves,  &c." 

Mr.  Armstrong.  That  is  a  matter  of 
regulation  by  law,  and  need  not  go  in  the 
Constitution. 

The  Chairman,  The  question  is  on 
the  amendment  of  the  gentleman  from 
Allegheny  (Mr.  D.  N.  White)  to  the 
amendment  of  the  gentleman  from  Phila- 
delphia (Mr.  Woodward.) 

The  question  being  put,  there  were  : 
Ayes,  twenty-two ;  not  a  majority  of  a 
quorum.  So  the  amendment  to  the  amend- 
ment was  rejected. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  gentleman  from 
Philadelphia  as  amended. 

Mr.  Horton,  and  others.  Let  it  be 
read. 

The  Chairman.  The  Clerk  will  read 
the  amendment  i)ending  before  the  com- 
mittee. 

The  Clerk.  The  words  proposed  to  be 
inserted  in  lieu  of  section  two  by  the 
amendment  as  amended  are  : 

"The  judges  of  the  Supreme  Court  shall 
be  elected  by  the  legal  voters  of  the  State 
at  large,  and  the  other  judges  by  the  legal 
voters  of  the  district  in  which  they  are  to 
exercise  their  offices  respectivelj'.  They 
shall  be  men  of  good  moral  character, 
learned  in  the  law,  who  have  attained  the 
age  of  thirty  years,  and  who  have  had  at 
least  five  years'  practice  in  some  of  the 
courts  of  record  of  this  Commonwealth. 
The  said  judges  shall  appoint  clerks  for 
their  respective  courts,  and  exact  adequate 
security  for  a  faithful  discharge  of  duties, 
and  all  necessary  criers  and  tipstaves;  but 
it  shall  not  be  competent  for  the  Legisla- 
ture to  impose  upon  said  judges  the  choice 
or  election  of  any  other  officers,  commis- 
sioners, inspectors,  superintendents  or 
other  agents,  whether  civil,  municipal  or 
corporate,  nor  to  assign  to  said  judges,  or 
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any  of  them,  any  extra  judicial  duties 
wliatever;  and  said  judges  shall  hold  no 
other  office,  wliether  federal.  State,  muni- 
cipal or  corporate  ;  nor  receive  any  fees, 
rewards,  perquisites,  emoluments  or  trav- 
eling expenses  whilst  holding  and  exer- 
cising the  office  of  judge  of  any  of  the 
aforesaid  courts.  Tho  General  Assembly 
may  for  cause,  entered  upon  their  jour- 
nals, upon  due  notice  and  opportunity  of 
defence,  remove  from  office  any  judge, 
upon  concurrence  of  three-fourths  of  all 
the  members  elected  to  each  House.  As- 
sociate judges  not  learned  in  the  law  shall 
be  continued  upon  the  bench  of  the  com- 
mon pleas  until  the  expiration  of  tlieir 
respective  commissions,  and  thereafter 
the  said  office  shall  be  and  remain  abolish- 
ed." 

Mr.  Darlixgton.  I  move  to  amend 
this  amendment,  by  striking  out  the 
words:  "The  said  judges  shall  appoint 
clerks,"  and  insert:  "The  judges  of  the 
Supreme  Court  shall  appoint  their  pi'o- 
thonotaries." 

Mr.  Armstrong.  That  is  provided  for 
in  a  distinct  section,  as  I  have  already  ex- 
plained several  times. 

Mr.  Darlington.  What  I  want  to 
avoid  is  confusion  by  applying  the  name 
"clerks"  to  the  officers  of  the  various 
courts  which  are  eiubraced  now  in  the 
section  as  amended,  unless  we  change  the 
name  from  "prothonotary"  to  "clerk" 
throughout,  which,  by-the-bye,  I  should 
be  very  glad  to  see  done  if  we  are  ready 
to  do  it.  They  are  now  prothonotaries 
and  not  clerks  of  all  the  courts  of  law. 

The  Chairman.  The  question  is  on  the 
amendment  of  tlie  gentleman  from  Ches- 
ter to  the  amendment  of  the  gentleman 
from  Philadelphia. 

The  amendment  to  the  amendment  was 
rejected. 

The  Chairman.  The  question  now  is 
on  the  amendment. 

Mr.  Hay.  I  have  very  great  hesitation 
in  attempting  to  criticise  anything  that 
comes  from  the  gentleman  from  Philadel- 
phia ;  but  it  seems  to  me  ratlier  improper 
that  w^e  should  make  constitutional  offi- 
cers of  criers  and  tipstaves.  I  would  sug- 
gest a  change  of  phraseology,  to  read,  "and 
all  other  necessary  officers."  We  give 
the  courts  the  right  to  appoint  their  clerks, 
and  I  propose  to  let  them  appoint  all 
minor  officials.  I  think  that  is  the  pre- 
ferable language.  I  move,  therefore,  to 
strike  out  the  words  "and  all  necessary 
criers  and  tipstaves,"  and  insert  "and  all 
other  necessarv  officers." 


Mr.  Woodward,  I  accept  that  amend- 
ment, if  I  have  the  power. 

The  Chairman.  The  modification  sug- 
gested by  the  gentleman  from  Allegheny 
is  accepted,  and  is,  therefore,  part  of  the 
amendment  of  the  gentleman  from  Phila- 
delphia. The  question  is  on  tlie  amend- 
ment of  the  gentleman  from  Philadelphia 
as  amended. 

The  amendment  as  amended  was  re- 
jected. 

The  Chairman.  The  question  recurs 
on  the  section. 

Mr.  Armstrong.  I  now  move  to  amend 
the  second  section.  If  the  Convention 
will  indulge  me,  I  will  read  the  section  as 
I  propose  to  amend  it : 

"The  Supi'eme  Court  shall  consist  of 
seven  judges,  who  shall  be  elected  by  the 
qualified  voters  of  the  State  at  large. 
They  shall  hold  their  offices  for  the  term 
of  twenty -one  years,  if  ihey  so  long  behave 
themselves  well,  but  shall  not  be  eligible 
to  re-election.  The  judges  who  shall  be 
in  office  when  this  Constitution  takes  ef- 
fect shall  continue  until  their  commis- 
sions shall  severally  expire.  Two  judges 
in  addition  to  the  number  now  comjiosing 
said  court  shall  be  elected.  Tlie  judge 
whose  commission  will  first  expire  shall 
be  chief  justice,  and  thereafter  eaeli  judge 
whose  commission  shall  first  expire  shall 
in  turn  be  chief  justice." 

That  will  be  the  section  as  amended. 

Mr.  BucKALEW.  Mr.  Chairman  :  I  do 
not  yet  understand  what  is  tlie  precise 
amendment  proposed.  Is  it  confined  to 
the  single  question  of  election,  or  does  the 
gentleman  ofler  a  new  substitute  ? 

Mr.  Armstrong.  I  suppose  that  by 
common  consent  that  part  of  it  which  re- 
lates to  the  election  of  j  udges  may  be  in- 
serted. 

Mr.  BucKALEW.  I  should  like  to  have 
it  determined  by  itself  first. 

Mr.  Armstrong.  I  move  that  amend- 
ment in  accordance  with  the  vote  wliieh 
has  been  already  taken  by  the  House. 

The  Chairman.  What  is  the  amend- 
ment offered  by  the  gentleman  from  Ly- 
coming ? 

Mr.  Armstrong.  It  is  to  insert,  "shall 
be  elected  by  tho  qualified  voters  of  tho 
State  at  large,"  in  lieu  of  the  provision 
for  apiiointing  the  Supreme  Court  judges. 

Mr.  BucKALEW.  Let  the  question  be- 
taken on  that  by  itself. 

The  Chairman.  Does  the  gentleman 
from  Lycoming  offer  that  amendment? 

Mr.  Armstrong.  I  do.  Perhaps  it 
would  be  more  intelligible  to  offer  the 
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amendment  seriatim.  I  therefore  move 
to  strike  out  the  second  and  third  lines, 
down  to  the  word  "they,"  and  insert 
"elected  by  the  qualified  voters  of  the 
State  at  large." 

Mr.  Woodward.  I  wish  to  move,  at 
the  proper  time,  to  strike  out  the  whole 
section  and  substitute  anotlier. 

The  Chairman.  Does  the  gentleman 
from  Philadelphia  offer  an  amendment 
now? 

Mr.  Woodward.  I  shall  at  the  proper 
time.  I  do  not  want  to  embarrass  the 
gentleman  in  getting  the  section  in  shape. 
I  am  going  to  move  to  strike  out  tlie  en- 
tire section,  and  substitute  section  tliree 
of  my  minority  report. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Lycoming. 

Mr.  Darlington.  I  wish  to  know 
whether  by  adopting  the  amendment 
proposed  by  the  gentleman  from  Lycom- 
ing we  adopt  the  number  of  seven  judges. 
["No!"  "No!"]  It  is  so  as  stated.  I 
should  like  to  have  it  read,  to  see  what 
the  whole  of  it  is. 

Mr.  Armstrong.  It  is  hardly  worth 
while,  I  suggest,  to  go  over  the  section  so 
frequently.  I  propose  to  offer  certain 
amendments  seriatim,  in  order  that  they 
may  be  distinctly  comprehended  by  the 
committee. 

Mr.  Darlington.  I  understood  the 
amendment  to  be  to  strike  out  the  second 
and  third  lines,  whicli  leaves  the  first  line 
with  "  seven  judges  "  in. 

Mr.  Armstrong.  The^entleman  will 
allow  me  to  stale  that  the  purpose  now  is 
to  conform  the  section  to  the  vote  of  the 
committee  just  taken,  making  the  Su- 
preme judges  elective  and  nothing  else. 
After  that  is  done,  and  the  section  thus 
perfected  in  accordance  with  the  vote 
which  has  been  already  taken,  it  will  be 
open  to  any  gentleman  to  move  to  strike 
out  the  word  "seven  "  and  insert  "five  " 
or"eiglit"  or  "  ten,"  as  may  be  deemed 
best,  and  also  to  ask  a  se^jarate  vote  on 
the  question  of  the  tenure  of  office. 

The  amendment  of  Mr.  Armstrong  was 
agreed  to. 

Mr.  Armstrong.  I  now  move,  Mr. 
Chairman,  to  amend,  by  striking  out  the 
word  "re-appointed,"  at  the  end  of  the 
second  sentence, and  insertingin  lieu  there- 
of the  words  "eligible  to  re-election,"  so 
that  the  sentence  will  read,  "  shall  not  be 
eligible  to  re-election." 

Mr.  Buck  A  LEW.  Mr.  Chairman:  This 
is  an  amendment  which,  in  the  nature  of 


things,  ought  to  be  connected  with  an- 
other proposition,  and  that  is  the  tenure 
of  these  judges.  A  gi-eat  many  members 
of  the  committee  of  the  whole  will,  doubt- 
less, be  disijosed  to  vote  for  the  ineligi- 
bility of  judges  to  office  if  the  tenure 
should  be  fixed  at  twenty-one  years,  who 
would  not  vote  for  it  if  the  tenure  be 
fixed  at  fifteen  years.  I  submit,  there- 
fore, that  we  ought  to  act  on  the  question 
of  tenure  before  we  are  called  to  pass 
upon  the  question  of  eligibility.  It  is 
very  important  to  vote  upon  this  before 
we  have  determined  the  prior  question, 
and  I  therefore  suggest  to  the  cliairman 
of  the  Committee  upon  the  Judiciary 
that  he  withdraw  his  amendment  at  this 
time,  in  order  to  allow  the  committee  of 
the  whole  to  settle  the  question  of  tenure. 

Mr.  Armstrong.  If  it  meets  the  views 
of  the  committee  of  the  whole  to  discuss 
the  question  of  tenure  at  this  time,  and  it 
will  facilitate  the  business  of  this  com- 
mitee,  I  will  withdraw  the  amendment  if 
any  gentleman  will  move  to  strike  out 
"  twenty-one  years  "  and  insert  some 
other  number. 

Mr.  MacConnell.  I  move  to  strike 
out  "twenty-one  years  "  and  insert  "fif- 
teen years." 

Mr.  Armstrong.  Then  I  withdraw  my 
amendment,  in  order  to  allow  this  ques- 
tion of  tenure  to  come  before  the  commit- 
tee of  the  whole. 

The  Chairman.  The  amendment  of 
the  gentleman  from  Lycoming  is  with- 
drawn, and  the  question  is  upon  the 
amendment  of  the  gentleman  from  Alle- 
gheny, to  strike  out  "twenty-one"  and 
insert  "  fifteen." 

Mr.  Armstrong.  Mr.  Chairman  :  The 
tenure  of  the  judges  is  another  of  those 
ditflcult  and  perplexing  questions  which 
the  Convention  desired  to  consider  at 
length,  and  upon  which  I  hope  we  may 
be  able  to  reach  a  satisfactory  conclusion. 
In  the  judgment  of  tlie  Committee  on  the 
Judiciary  the  term  of  fifteen  years  is 
both  too  long  and  too  short.  It  is  long 
enough  to  carry  a  judge  of  the  age  of 
those  who  are  ordinarily  elected,  accord- 
ing to  the  experience  of  the  State  since 
the  elective  judiciary  was  adopted,  just 
to  that  point  where  he  is  wholly  unfitted 
for  any  other  business,  where  he  has  a 
few  years  of  good  judicial  service  still 
left  in  him  but  is  entirely  too  old  to  be  re- 
elected. 

There  has  been  frequent  allusion  made 
in  this  Convention  to  the  distinguished 
chief  justice|of  the  Statewhoae  term  lately 
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expired,  and  I  do  believe  that  no  one  rea- 
son was  so  potential  in  defeating  his  re- 
election as  the  well  settled  conviction 
among  the  people  of  the  State  that  there 
did  not  remain  in  him  fifteen  years  of 
good  judicial  service,  whilst  all  conceded 
that  there  was  in  him  still  at  least  five  or 
six  years,  and  possibly  more,  of  as  good 
service  as  could  be  rendered  by  any  other 
citizen  upon  the  bench  of  the  Supreme 
Court.  Now,  twenty-one  years  is  long 
enough  to  take  out  all  the  efficient,  active 
service  that  there  is  in  any  man  who 
ought  to  go  upon  the  bench,  and  by  a  sub- 
sequent section  of  the  article  reported  by 
the  Committee  on  the  Judiciary  the  age 
of  the  judge  for  the  Supreme  Court  is  de- 
fined. It  will  be  found  in  the  second 
paragraph  of  section  twenty-four,  and  is 
as  follows : 

"  No  person  shall  be  eligible  to  the  of- 
fice of  judge  of  the  Supreme  Court  unless 
he  be  at  least  forty  years  of  age." 

So  that  twenty-one  years' service  would 
make  a  judge  sixty-one  years  of  age  at 
the  expiration  of  his  term  of  office,  if  he 
were  forty  years  old  at  the  time  of  his 
election.  Forty  years  is  as  young  as  a 
person  ought  reasonably  to  be  when  he  is 
placed  upon  the  bench,  and  the  experi- 
ence of  this  State  has  been  that  most  of 
our  judges  have  been  older  than  that; 
have  been  at  least  fifty  years  old  when 
they  went  upon  the  bench. 

With  these  views  I  hope  that  the  tenure 
of  office,  as  specified  in  the  section  under 
consideration,  will  not  be  disturbed,  but 
that  it  will  be  retained  as  the  Committee 
upon  the  Judiciary  have  reported  it,  at 
twenty-one  years,  or  thereabouts.  If 
there  are  seven  judges  of  the  Supreme 
Court,  twenty-one  years  will  give  them 
three  years  each  to  preside  over  the  bench, 
and  makes  the  election  of  the  supreme 
judges  recur  at  regular  intervals. 

Mr.  Woodward.  Mr.  Chairman :  Will 
it  be  in  order  for  me  now  to  strike  out  the 
section,  and  to  move  to  substitute  section 
three  of  my  amendment  ? 

The  Chairman.  Does  the  gentleman 
propose  to  strike  out  the  entire  section  ? 

Mr.  Woodward.    The  entire  section. 

The  Chairman.  And  to  substitute  the 
third  section  of  your  amendment? 

Mr.  Woodward.  Yes,  sir  ;  the  third 
section. 

Mr.  Armstrong.  Mr.  Chairman:  I 
rise  to  a  question  of  order.  It  would  not 
at  this  time  be  in  order  for  the  gentleman 
from  Philadelphia  to  move  the  amend- 
ment which  he  has  indicated.  There  is  a 
4.— Vol.  IV. 


question  pending  before  the  House  upon 
the  amendment  of  the  gentleman  from 
Allegheny,  to  strike  out  "  twenty-one  " 
and  insert  "fifteen,"  and  therefore  the 
amendment  of  the  gentleman  from  Phil- 
adelphia would  not  be  germane  to  the 
amendment  off"ered  by  the  gentleman 
from  Allegheny. 

The  Chairman.  The  amendment  of 
the  gentleman  from  Philadelphia  would 
not  be  germane  to  the  pending  amend- 
ment, and  is  therefore  not  at  this  time  in 
order.  The  Chair  misapprehended,  for  a 
moment,  the  fact  that  the  amendment  of 
the  gentleman  from  Allegheny  was  pend- 
ing. 

Mr.  Woodward.  When  the  House  has 
voted  upon  that  amendment  will  ray 
amendment  then  be  in  order? 

The  Chairman.    Yes.  sir. 

Mr.  Stanton.  Mr.  Chairman :  I  un- 
derstand the  question  before  the  House 
to  be  upon  the  motion  of  the  gentleman 
from  Allegheny,  to  reduce  the  tenure  of 
office  from  twenty-one  years  to  fifteen. 

The  Chairman.     That  is  the  question. 

The  amendment  of  Mr.  MacConnell 
was  rejected. 

Mr.  Woodward.  I  now  move  to  amend 

Mr.  Armstrong.  I  desire  to  appeal  to 
the  gentlemen  from  Philadelpliia  to  al- 
low the  other  amendments,  by  which  it  is 
proposed  to  perfect  this  section,  to  be 
passed  upon  by  the  committee  of  the 
whole  before  he  introduces  his  amend- 
ment. 

Mr.  Woodward.  Will  the  gentleman  ■ 
from  Lycoming  please  indicate  what  those 
other  amendments  are  ? 

Mr.  Armstrong.  They  are  ineligibility 
to  re-election,  and  some  other  formal  mat-  ■ 
ters. 

Mr.  Woodward.  Well,  sir,  1  do  not  ob- 
ject to  waiting  until  they  are  decided,  if 
by  so  doing  I  do  not  impair  my  right  to 
present  my  amendment. 

Mr.  Armstrong.  Mr.  Chairman:  I 
now  move  to  amend,  the  gentleman  from 
Philadelphia  having  kindly  consented  to 
that  arrangement,  by  striking  out  the 
words :  "And  whose  priority  of  com- 
mission shall  be  severally  designated  by 
the  Grovemor  when  nominated.  Any  va- 
cancies happening  by  death,  resignation 
or  otherwise  shall  be  filled  by  appoint- 
ment for  a  full  term  as  hereinbefore  pro- 
vided." 

I  move  this  amendment,  because  as  the 
section  has  been  amended  the  words  are 
now  unnecessary. 
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The  amendment  was  agreed  to. 

Mr.  Woodward.  I  now  present  my 
amendment. 

Mr.  EwiNG.  If  the  gentleman  from 
Philadelphia  will  yield,  I  desire  to  ask 
the  chairman  of  the  Judiciary  Commit- 
tee a  question. 

Mr.  Woodward.  Certainly,  I  yield  for 
that  purpose. 

Mr.  EwiNG.  Does  he  not  also  wish  to 
change  the  word  "him,"  at  the  end  of  the 
first  sentence,  into  "Grovernor?" 

Mr.  Armstrong.  That  has  been  voted 
out. 

Mr.  Woodward.  Does  any  other  gen- 
tleman desire  to  interrogate  the  chairman 
of  the  Committee  on  the  Judiciary  ? 

Mr.  MacConnell.  I  would  like  to  ask 
the  chairman  of  the  Committee  on  the 
Judiciary  if  he  does  not  desire  to  leave  in 
the  section  the  commissioning  of  the 
judges  by  the  Governor? 

Mr.  Armstrong.  They  should  be  com- 
missioned by  the  Governor,  but  there  is 
a  provision  for  that  in  another  place  in 
the  article.  It  did  not  occur  to  me  at  the 
time  that  the  gentleman  from  Allegheny 
(Mr.  Ewing)  asked  his  question.  There 
is  another  section  of  this  article  which 
provides  that  all  j  udges  of  courts  of  record 
shall  be  commissioned  by  the  GrOvernor, 
so  that  the  words  are  unnecessary. 

Mr.  Woodward.  I  now  move  to  strike 
out  the  entire  section,  substituting  for  it 
section  three  of  my  minority  report. 

The  Chairman.  The  Chair  would  in- 
form the  gentleman  from  Philadelphia 
that  that  cannot  be  done  at  this  time. 
The  committee  of  the  whole  cannot 
strike  out  that  which  they  have  just  in- 
serted. The  gentleman  from  Philadel- 
phia can  move  to  modify  the  section. 

Mr.  Woodward.  Then  I  move  to  mod- 
ify the  section,  by  substituting  for  it  sec- 
tion three  contained  in  my  minority  re- 
port. 

Mr.  Armstrong.  I  rise  to  a  question 
of  order.  Perhaps  the  question  which  the 
Chair  has  decided  is  not  sufficiently  com- 
prehended, but  it  occurs  to  me  that  the 
Chair  is  perhaps  inadvertently  in  error 
on  that  point.  Where  an  amendment  has 
been  made  to  a  section,  and  the  section  as 
amended  has  not  been  adopted,  I  think  it 
would  be  in  ^order  to  move  a  substitute 
for  the  entire  section,  striking  out  the 
amendments  which  have  just  been  voted 
in  connection  with  other  language. 

The  Chairman.  That  is  not  the  under- 
standing of  the  Chair. 


Mr.  Woodward.  Is  there  no  way  of 
getting  before  the  committee  of  the  whole 
a  substitute  for  the  section  after  these 
amendments  have  been  voted  in  ? 

The  Chairman.  The  gentleman  from 
Philadelphia  can  move  to  modify  the  sec- 
tion ;  that  is,  he  can  move  to  strike  out 
some  of  the  words  that  have  just  been 
placed  in  the  section  in  connection  with 
other  words,  but  he  cannot  strike  out  en- 
tirely that  which  has  just  been  voted  in 
by  the  committee  of  the  whole. 

Mr.  Armstrong.  There  has  been  no 
vote  taken  on  the  se«tion. 

Mr.  Lawrence.  Do  I  understand  the 
Chair  to  say  that  we  cannot  strike  out  a 
whole  section,  part  of  which  has  been 
amended  ? 

The  Chairman.  The  Chair  decides  that 
you  cannot  strike  out  all  that  which  has 
been  inserted  by  a  vote  ot  a  committee  of 
the  whole.  The  section  may  be  modified 
by  striking  out  part  of  that  which  it  has 
inserted,  in  connection  with  another  part 
of  the  section. 

Mr.  Lawrence.  I  think  the  rule  is 
this :  You  can  strike  the  part  which  has 
been  inserted,  provided  you  strike  out 
with  it  another  part  of  the  section,  or  all  of 
the  section.  Hence  the  gentleman  from 
Philadelphia  is  in  order  in  making  his 
motion  to  strike  out  and  substitute. 

Mr.  Kaine.     Certainly. 

The  Chairman.  So  that  the  question 
may  be  properly  understood,  the  gentle- 
man from  Philadelphia  will  indicate  how 
he  desires  to  amend  the  section. 

Mr.  Woodward.  I  rose  some  time 
since  to  ask  the  Chair  whether  I  could 
make  a  motion  to  strike  out  the  section 
under  consideration,  and  substitute  there- 
for section  third  of  my  minority  report 
from  the  Committee  on  the  Judiciary.  I 
understood  from  the  Chair  that  such  a 
motion,  though  not  in  order  at  that  time, 
would  be  in  order  after  the  formal  amend- 
ments of  the  gentleman  from  Lycoming 
had  been  acted  upon  by  the  House.  I 
then  gave  way  in  order  to  allow  the  chair- 
man of  the  Judiciary  Committee  to  pre- 
sent certain  formal  amendments,  which, 
in  his  judgment,  were  deemed  necessary 
to  be  submitted,  before  I  brought  my 
amendment  up  for  consideration.  In  order 
that  I  might  not  embarrass  him  and  the 
committee  of  the  whole,  I  delayed  making 
my  motion,  relying  upon  the  promise  of 
the  Chair  that  my  amendment  would  be 
in  order  as  soon  as  these  several  formal 
matters  should  be  disposed  of ;  and  now 
if  the  Chair  is  going  to  rule  that  my  time 
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has  slipped  away,  I  think  it  will  be  pretty 
sharp  practice. 

Mr.  Armstrong.  I  hope  the  Chair 
will  withdraw  his  decision. 

The  Chairman.  For  the  purpose  of 
getting  the  question  before  the  committee 
of  the  whole,  the  Chair  will  withdraw  the 
decision  which  he  has  made,  and  allow 
the  gentleman  from*Philadelphia  to  offer 
his  substitute  for  the  entire  section. 

Mr.  BucKALEW.  I  desire  to  call  the  at- 
tention of  the  Chair  to  what  seems  to  have 
escaped  him.  We  are  not  considering, 
now,  a  section  wliich  the  comniittee  of 
the  whole  has  voted  in  at  all.  Observe, 
we  are  upon  a  section  reported  by  the 
Committee  on  the  Judiciary,  and  that 
section  has  been  amended  in  some  of  its 
details.  Unquestionably,  an  amendment 
to  strike  it  all  out  will  be  in  order,  if  it  is 
not  an  amendment  which  merely  strikes 
out  the  amendments  which  we  have  voted 
in.  It  is  proposed  to  strike  out  the  whole 
section  of  original  matter  which  we  have 
not  touched,  carrying  with  it,  as  matter  of 
detail,  the  amendments  iliat  we  have 
put  in.  I  suppose  the  misapprehension 
of  the  Chair  arose  from  sui^i^osing  that  we 
were  voting  upon  an  amendment  that 
had  been  voted  in.  The  gentleman  from 
Philadelphia  does  not  propose  to  strike 
out  what  we  have  voted  in.  He  proposes 
to  strike  out  the  whole  section  of  the 
committee,  simplifying  the  phraseology 
which  is  to  be  given  to  the  section. 

The  Chairman.  The  Chair  under- 
stands the  question.  The  amendment  of 
the  gentleman  from  Philadelphia  will 
now  be  read  by  the  Clerk. 

Mr.  Woodward.  Ihe  Clerk  has  it,  I 
believe. 

The  Chairman.  The  gentleman  from 
Philadelphia  moves  to  strike  out  the  en- 
tire section,  and  insert  what  will  be  read. 

The  Clerk  read  the  words  proposed  to 
be  inserted,  as  follows : 

"The  judges  of  the  Supreme  Court,  un- 
til otherwise  ordered  by  law,  shall  consist 
of  live  ;  shall  hold  their  offices  for  the  term 
of  tifteen  years,  if  they  shall  so  long  be- 
have themselves  well ;  the  oldest  in  com- 
mission shall  be  the  chief  Justice  of  said 
court,  and  three  of  their  number  shall  be 
necessary  to  constitute  a  quorum.  They 
shall  be  paid  a  salary,  to  be  fixed  by  law, 
which  shall  be  larger  than  the  salary  of 
any  other  judicial  officer  of  the  State,  and 
which  shall  not  be  diminished,  by  taxa- 
tion or  otherwise,  during  their  continu- 
ance in  office.  They  shall  be  justices  of 
oyer  and  terminer,  with  the   powers  of 


committing  magistrates  in  every  county 
of  the  Commonwealth  ;  and  one  or  more 
of  their  number  may  be  empowered  by 
law  to  hold  courts  of  oyer  and  terminer  in 
any  county,  and  to  try  civil  issues  which 
they  may  order  in  any  cause  depending 
before  them,  but  the  court  of  nisi  prius,  as 
now  established  by  law,  is  abolished. 
The  original  jurisdiction  of  the  Supreme 
Court  shall  not  be  extended  by  the  Legis- 
lature to  any  cases  except  habeas  corpus, 
quo  warranto,  tnnndamus,  and  revenue 
cases,  in  which  the  Commonwealth  is  a 
party  in  interest ;  and  the  court  may  exer- 
cise its  original  jurisdiction  in  such  cases 
by  one  of  its  nuinber,  but  shall  sit  in  banc 
for  the  hearing  of  causes  that  come  up  by 
writs  of  error  or  appeal  at  such  one  place 
as  the  Legislature  may  fix  by  law  ;  and 
the  judges  of  said  court  shall  reside  at  the 
place  so  fixed,  but  may,  for  adequate  rea- 
sons, adjourn  its  sessions  for  a  single  term, 
or  less  than  a  term,  to  any  other  suitable 
and  convenient  place.  The  jurisdiction 
and  process  of  this  court  shall  extend 
throughout  the  State." 

Mr.  Woodward.  The  committee  will 
observe  that  there  is  nothing  in  this  sec- 
tion which  conflicts  wdth  the  vote  already 
taken,  making  judges,  especially  judges 
of  the  Supreme  Court,  elective  ;  but,  hav- 
ing elected  them,  it  does  provide  some 
improvement,  I  think,  in  our  judicial 
system.  I  submit  it  with  great  deference 
to  the  judgment  of  gentlemen  around  me. 

The  power  to  order  an  issue  in  a  pending 
case  is  one  which  will  rarely  be  exercised, 
and  yet  there  are  times  when  it  is  veiy 
necessary  that  that  power  should  exist 
and  be  exercised,  because  sometimes  a 
case  comes  up  so  circumstauced  as  that 
the  court  cannot  get  at  the  very  law  of  the 
case  as  the  record  stands;  the  issue  has 
not  been  framed  in  such  a  way  as  to  pre- 
sent the  very  question.  I  would  give  the 
Supreme  Court  power  to  direct  an  isssue 
that  would  present  the  real  question.  It 
is  a  mere  matter  of  practice,  which  gen- 
tlemen may  consider  for  what  it  is  wortl. 

There  is  one  important  provision  in  this 
section,  which  is  that  which  fixes  the  Su- 
preme Court  at  some  one  place.  I  leave 
the  selection  of  the  place  to  the  Legisla- 
ture. ;My  own  opinion  is— I  have  no  hesi- 
tation in  expressing  it— that  that  place 
(mght  to  be  the  city  of  Harrisburg,  the 
seat  of  government.  That  is  where  I  think 
the  highest  judicial  tribunal  of  the  Con> 
monwealth  ought  to  sit.  But  if  not  the 
city  of  Harrisburg,  then  let  it  be  the  city 
Philadelphia,  or  the  city  of  Pittsburg,  or 
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any  other  convenient  place.  It  ia  of  the 
last  consequence  to  the  people  of  Penn- 
sylvania that  that  court  should  at  last  be 
located  somewhere.  Blackstone  defines 
a  court  of  justice  to  be  a  '■^place  where 
justice  is  judicially  administered;"  but 
our  Supreme  Court  never  has  had  a  place 
yet.  It  has  been  peripatetic  all  its  life  ;  it 
has  been  on  wheels  ;  and  I  think  that  will 
account  in  some  measure  for  the  rotary 
character  of  its  decisions.  It  has  been 
rolling  from  one  end  of  the  Common- 
wealth to  the  other,  and  sometimes  from 
one  end  of  the  law  to  the  other,  and  I 
have  no  hope  for  fixedness  of  decisions 
until  we  can  tix  the  bodies  of  the  j  udges 
in  some  one  place.  I  do  not  care  a  groat 
where  that  may  be,  beyond  the  Alle- 
gheny mountains  or  in  a  more  sequestered 
spot,  but  It  should  be  somewhere  if  you 
mean  to  have  a  respectable  court  and 
steady  decisions. 

JVIy  amendment  provides  for  that.  Then 
there  will  arise  occasions  when  the  court 
ought  to  have  liberty  to  go  elsewhere. 
Small  pox,  cholera,  a  contagious  disease, 
may  break  out.  I  remember  once  that 
the  cholera  came  to  the  city  of  Pittsburg 
when  the  Supreme  Court  was  sitting  there, 
and  we  went  to  Erie  in  order  to  get  into 
purer  air.  That  is  very  necessary  at  times. 
Therefore  my  amendment  provides  that 
they  may  adjourn  for  any  single  session, 
or  less  than  a  session,  to  any  other  place. 

But  here  is  something  of  importance  : 
My  amendment  limits  the  number  of 
judges  to  live.  I  hope  this  Convention 
will  not  increase  that  number ;  and  espe- 
cially do  I  hope  they  will  not  increase  the 
tenure.  The  tenure  now  is  hfteen  years. 
It  is  long  enough.  Judges  do  not  go  upon 
that  bench  until  they  have  had  considera- 
ble service  at  the  bar,  generally,  in  the 
inferior  courts,  and  are  men  advanced  in 
life,  and  I  do  not  believe  in  restoration. 
I  do  not  provide  that  a  judge  shall  be  or 
shall  not  be  re-elected.  1  leave  that  free 
to  any  judge  who  can  be  re-elected  and 
wishes  to  be.  My  own  opinion  is  that  a 
judge  of  the  age  of  those  who  usually  go 
upon  the  supreme  bench  ought  not  to  be 
re-elected;  that  ttfteenyearsis  long  enough 
for  any  man  at  that  age,  considering  the 
arduous  and  responsible  duties  that  he 
has  to  perform,  if  he  performs  them.  I 
have  known  judges  who  did  not  perform 
their  duties  on  that  bench,  and  for  them 
fifteen  years  are  too  long. 

But  the  idea  of  extending  the  judicial 
term  in  Pennsylvania  now,  after  the 
experience    wo    have   had    for    the    last 


twenty-two  years,  I  think  is  an  inad- 
missible idea,  because  I  can  tell  you,  sir, 
that  all  those  improvements  in  our 
judiciary  that  we  have  heard  so  much 
about  in  the  last  few  days,  as  vindicating 
the  election  of  judges,  are  due  to  the  lim- 
ited tenure  which  the  Convention  of  1837 
introduced,  and  that  principle  has  worked 
those  improvements  fn  spite  of  the  elec- 
tion of  judges.  That  is  the  way  the  fact 
is.  Now,  the  advocates  for  an  elective  ju- 
diciary come  in  and  modestly  appropriate 
to  their  false  theory  all  the  credit  that  is 
due  to  the  limited  tenure  ;  and  the  chair- 
man of  the  Judiciary  Committee  deliber- 
ately proposes  to  abolish  that  limited  ten- 
ure and  get  back  as  near  as  he  can  to  the 
old  life-tenure  ;  and  the  next  step  will  be 
to  get  back  to  the  life-tenure. 

Sir,  I  am  opposed  to  all  such  reforms  as 
that.  I  recognize  the  improvement  of 
the  judicial  establishment  of  Pennsylva- 
nia under  the  limited  tenure  adopted  by 
the  Convention  of  1837.  It  is  to  that,  and 
not  to  the  elective  judiciary,  that  those  im- 
provements are  to  be  attributed  ;  and  gen- 
tlemen reasoned  very  loosely  when,  in 
this  late  debate,  they  claimed  for  the 
election  of  judges  all  the  merit  that  had 
resulted  from  that  principle  of  limiting 
their  tenure. 

I  trust  that  the  number  of  judges  will 
not  be  increased.  It  is  adequate  for  the 
discharge  of  all  those  appropriate  duties 
of  the  supreme  bench  now.  I  believe 
that  every  judge  upon  that  bench  thinks 
and  says  that  the  number  is  adequate  I 
know  some  of  them  do,  I  believe  it  to  be 
adequate.  Of  course  they  cannot  do  all 
the  business  that  comes  up  to  them,  nor 
can  seven  judges  do  it  all,  nor  nine,  nor 
ninety,  because  they  must  all  sit  together, 
unless  the  proposition  of  my  friend  from 
Allegheny  (Mr.  S.  A.  Purviance)  shall 
prevail,  to  divide  them  up  into  commit- 
tees. If  they  are  to  be  a  unit,  then  five 
judges  can  hear  as  many  causes  in  a  day 
as  any  greater  number  of  judges. 

There  is  no  reform  in  adding  two  jud- 
ges to  that  bench.  What  you  want  is  an 
intermediate  court  that  shall  sift  out  the 
chaff  that  now  goes  up  to  the  Supreme 
Court  and  occupies  their  time  in  the  ar- 
gument of  counsel  as  well  as  in  the  de- 
liberations of  the  court.  That  is  what 
you  want.  With  that,  five  judges  are 
better  than  any  larger  number  that  you 
can  name.  But  the  Convention  has  voted 
down  all  propositions  for  an  intermediate 
court.  Then  let  us  have  things  as  they 
are.     If  you  will  not  have  an  intermedin 
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ate  court,  leave  the  five  judges  to  strug- 
gle on  as  best  they  may  through  this  im- 
penetrable mass  of  business  that  remains 
indefinitely  in  their  respective  districts. 
You  will  not  accomplish  that  business  by 
increasing  the  number  of  judges,  nor  will 
you  accomplish  any  reform  by  increasing 
the  tenure  of  their  office. 

Mr.  FuNCK.  Will  the  gentleman  allow 
me  to  ask  him  a  question  ? 

Mr.  Woodward.    Yes,  sir. 

Mr.  FuNCK.  I  should  much  like  to 
know  how  the  limited  tenure  improves 
the  system.  I  know  the  gentleman  has 
had  great  experience  and  I  shall  be  glad 
to  be  enlightened  on  that  point. 

Mr.  Woodward.  I  would  refer  the 
delegate  to  his  own  experience  for  the 
last  twenty  years,  and  to  the  experience 
of  every  lawyer  in  this  body.  When  the 
judges  who  were  elected  under  the 
amendment  of  1850  came  into  the  Su- 
preme court,  they  found  a  vast  amount 
of  remanets  in  all  the  districts.  I  do  not 
know  what  the  whole  aggregate  was,  but 
I  know  it  was  very  large. 

They  said  that  if  they  understood  what 
the  people  of  Penasylvania  meant  by  put- 
ting them  on  the  bench  for  fifteen  years, 
it  was  to  clear  that  docket.  They  said 
that  among  themselves,  and  they  went  to 
work  to  do  that  thing,  and  they  did  it, 
because  they  were  elected  for  fifteen  years. 
If  they  had  been  elected  for  life  it  would 
not  have  been  done.  They  worked  vigor- 
ously, and  they  worked  successfully,  and 
within  five  years  after  that  new  judiciary 
came  in,  there  was  not,  so  far  as  I  know,  a 
case  in  Pennsylvania  brought  up  by  writ 
of  error  or  appeal  that  had  not  an  oppor- 
tunity to  be  heard  in  the  year  in  which  it 
was  brought  up.  Of  course,  there  is  always 
a  quantity  of  cases,  more  or  less,  lying 
over,  because  counsel  will  agree  upon  the 
continuance  of  some  cases  from  term  to 
term  ;  they  are  not  ready  on  either  side  ; 
and  such  cases  go  over.  But,  sir,  I  think 
I  speak  with  absolute  accuracy  (and  there 
is  Judge  Black  to  scorrect  me  if  I  do  not) 
when  I  say  that  within  five  j'ears  after  the 
new  judicial  establishment  came  in  upon 
the  limited  tenure,  there  was  not  a  case 
in  Pennsylvania  that  was  continued  for 
the  want  of  time  on  the  part  of  the  judges 
to  hear  it,  but  every  case  had  an  oppor- 
tunity to  be  heard  within  the  year  in 
which  it  was  brought. 

I  do  not  say  that  that  court  was  any 
more  efficient  than  its  successors  have 
been,  because  I  have  learned  from  the  de- 
bates here  that  the  tendency  of  the  elec- 


tive principle  is  to  improve  thetjudiciary 
all  the  while,  and,  therefore,  the  present 
bench  ought  to  be  a  great  deal  more  effi- 
cient than  the  first  bench  was,  and  we 
shall  go  on  indefinitely  improving  ;  but  I 
state  that  fact  in  justice  to  the  truth  of 
our  legal  history,  anc  for  the  purpose  of 
answering  the  question  of  my  friend  how 
the  limited  tenure  operated  to  the  benefit 
of  tlie  j  udiciary.  It  operated  to  the  bene- 
fit of  the  people  of  Pennsylvania  in  that  it 
cleared  the  docket  and  opened  the  way 
for  every  case  to  be  heard  within  the  year 
in  which  it  was  brought. 

Mr.  Dari.ington.  Mr.  Chairman:  I 
move  to  amend  the  amendment  presented 
by  the  gentleman  from  Philadelphia,  by 
striking  out  all  after  the  wc;rd  "such,"  in 
the  seventeenth  line  to  the  end  of  the 
paragraph,  and  inserting  these  words, 
"  times  and  places  as  may  be  prescribed 
by  law."    It  will  then  read  : 

"Shall  sit  in  banc  for  the  hearing  of 
causes  that  come  up  by  writs  of  error  or 
appeal,  at  such  times  and  places  as  may 
be  prescribed  by  law."* 

I  will  state  the  purpose  I  have  in  view. 
The  amendinent  of  the  gentleman  from 
Philadelphia  proposes  that  the  Supreme 
Court  shall  sit  at  one  place,  to  be  fixed  by 
the  Legislature,  and  that  the  judges  shall 
reside  at  that  place.  I  propose  to  leave  it 
as  it  now  is  in  fact,  by  allowing  the  court 
to  sit  at  such  times  and  places  as  the  Leg- 
islature shall  prescribe,  leaving  out  all 
about  their  adjourned  sessions  or  living 
at  the  same  place. 

Mr.  Armstrong.  I  desire  to  make  a 
word  of  explanation.  If  the  gentleman 
from  Philadelphia  (Mr.  Woodward)  had 
desired  to  raise  the  question  of  the  num- 
ber of  judges,  it  would  have  been  very 
readily  done  by  moving  to  strike  out  the 
word  "seven,"  in  the  first  line  of  the  sec- 
tion, and  insert  "  five,"  and  thus  have 
raised  the  question  directly.  Bvit  he  now 
proposes  a  section  which  is  open  precisely 
to  the  same  objection  which  was  stated 
more  fully  in  regard  to  the  second  section, 
which  he  moved  as  an  amendment.  I  call 
the  attention  of  the  committee  to  the  fact 
that  that  part  of  the  section  which  he  now 
proposes  to  insert,  the  fifteen  years  term, 
has  already  been  voted  down,  and  twen- 
ty-one j'^ears  inserted.  Then,  again,  that 
part  of  it  which  provides  for  the  salary  of 
the  judges,  gentlemen  will  find  already 
provided  for  in  the  report,  on  page  ten,  in 
section  twenty-three.  So  also  that  part  of 
it  which  prescribes  the  jurisdiction  of  the 
court,  they  will  find  on  page  three,  para- 
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graph  six,  and  so  I  might  go  through. 
There  is  nothing  in  this  section  proposed 
by  the  gentleman  from  Philadelphia  but 
what  will  be  found  in  its  appropriate 
place  in  the  report  of  the  committee.  I 
therefore  think  it  would  be  well  to  vote  it 
down.  If  the  gentleman  has  any  specific 
amendments  to  suggest  to  the  section 
under  consideration  let  them  be  voted 
upon  on  their  merits. 

The  amendment  of  Mr.  Darlington  to 
the  amendment  of  Mr.  WoodM'ard  was 
rejected. 

Mr.  BxTCKALEW.  I  move  to  amend  the 
amendment,  by  striking  out.  "Ave"  and 
inserting  "seven."  I  desire  simply  to 
say,  without  detaining  the  Convention, 
that  there  are  some  clauses  in  the  amend- 
ment of  the  gentleman  from  Philadel- 
phia which  I  am  decidedly  in  favor  of, 
and  I  want  the  amendment  put  in  such 
form  that  I  can  vote  for  it.  Being  in  favor 
of  it,  I  want  it  put  in  such  a  shape  that  I 
can  give  my  vote  for  it. 

The  difficulty  with  the  former  amend- 
ment, which  tlie  meinber  from  Philadel- 
phia presented,  was  that  it  combined  some 
half  a  dozen  propositions.  I  supjjose 
somebody  in  the  Convention  was  in  favor 
of  some  one  of  the  series,  but  a  majority 
were  not  in  favor  of  the  whole  of  them 
combined  r  and  therefore  the  amend- 
ment received  but  a  very  small  support; 
and  now  the  amendment  which  he  pro- 
poses here,  although  in  my  judgment  it  is 
preferable  to  the  section  which  it  is 
offered  to  supercede  in  seveml  important 
particulars,  yet  it  contains  this  feature  of 
five  judges  instead  of  seven.  I  believe 
the  general  demand  of  the  legal  profes- 
sion in  the  State  and  tlie  expectation  of 
the  people  both  look  to  an  increase  in  the 
number  of  tlie  judges  of  the  Supreme 
Court,  and  if  my  amendment  shall  be 
adopted  I  hope  the  Convention  will  ad- 
journ, and  in  the  morning  we  shall  have 
a  full  and  intelligent  vote  between  tlie  two 
systems — for  thej^  are  systems — presented 
by  the  section  and  by  tliis  amendment. 

Mr.  Armstrong.  Mr.  Chairman  :  The 
section,  as  it  stands  reported  fron>  the 
committee,  is  entirely  in  accord  with  the 
desires  of  tlie  gentleman  from  Columbia, 
and  does  provide  for  seven  judges.  My 
objection  to  this  amendment  is  not  that 
its  several  provisions  are  not  wise,  for  the 
committee  have  reported  many  of  them 
in,  I  think,  more  appropriate  places.  For 
instance,  when  we  come  to  define  the  ju- 
risdiction of  the  Supreme  Court,  we  de- 
fine it  distinctlv  bv  itself,  that  it  niav  not 


be  mixed  up  with  anything  else  ;  and  so, 
when  we  come  to  the  question  of  salaries, 
you  will  find  that  by  itself.  For  that  rea- 
son I  think  it  is  not  advisable  to  adopt 
this  section,  and  1  hope  there  will  be  no 
delay  in  taking  the  vote  upon  it. 

Mr.  Buck  A  LEW.  I  want  to  make  one 
response.  I  confine  myself  to  the  single 
question  which  my  amendment  raises : 
Is  the  Convention  in  favor  of  five  or  seven 
judges?  I  want  nothing  else  determined 
by  this  vote. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Columbia  (Mr.  Buckalew)  to  the  amend- 
ment of  the  gentleman  from  Philadelphia, 
(Mr.  Woodward,)  to  strike  out  "five" 
and  insert  "seven." 

The  amendment  to  the  amendment  was 
agreed  to. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  gentleman 
from  Philadelphia,  as  amended. 

Mr.  Buckalew.  This  question  of  the 
tenure  of  judges,  whether  it  shall  be  four- 
teen, fifteen,  sixteen,  twenty  or  twenty- 
one  3'ears,  has  not  been  debated  or  de- 
liberately passed  upon  by  this  Conven- 
tion ;  and  confessedly  it  is  a  very  large 
and  important  question,  and  I  protest 
against  its  being  decided  here,  at  nearly 
six  o'clock  in  the  afternoon,  when  every- 
body is  fatigued  and  when  no  attention 
can  be  bestowed  upon  it.  No  particular 
resistance  was  made  to  the  gentleman 
from  Lycoming  (Mr.  Armstrong)  fixing 
his  section  just  as  he  desired  it,  and  there 
was  no  reason  for  a  contest  at  that  stage, 
because  we  still  could  have  an  opportu- 
nity to  pass  upon  the  question  between 
his  section  and  some  more  perfect  one  at 
a  subsequent  stage.  Now,  the  gentleman 
from  Philadelphia  (Mr.  "Woodward)  pre- 
sents us  a  section  in  which  we  have  this 
contrast  fairly  before  us,  and  I  object  to 
determining  it  to-night.  I  move,  there- 
fore, that  the  committee  rise,  report  pro- 
gress, and  ask  leave  to  sit  again. 

The  Chairman.  Before  putting  the 
question  on  that  motion,  the  Chair  de- 
sires to  make  one  observation  in  justice  to 
himself.  A  few  moments  ago  when  the 
Chair  appeared  to  rule  out  the  amend- 
ment offered  by  the  gentleman  from 
Philadelphia,  (Mr.  Woodward,)  it  was 
owing  to  a  misapprehension  of  the  pur- 
pose of  the  delegate  from  Philadelphia. 
There  is  no  clearer  rule  than  that  you 
cannot  strike  out  that  which  has  been  in- 
serted, but  there  is  also  no  clearer  rule- than 
tiiat  vou  can  strike  out  that  which  has  been 
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inserted  m  connection  with  otiier  por- 
tions of  the  section.  The  Chair  did  not 
intend  to  decide  otherwise.  He  merely 
misapprehended  the  purpose  of  the  dele- 
gate from  Pliiladelphia. 

The  question  is  on  the  motion  of  the 
gentleman  from  Columbia,  (Mr.  Bucka- 
lew,)  that  the  committee  rise,  report  pro- 
gress, and  aslc  leave  to  sit  again. 

The  motion  was  agreed  to. 

Theconimittee  accordingly  rose,andthe 
President  having  resumed  the  chair,  the 


Chairman  (Mr.  Harry  White)  reported 
that  the  committee  of  the  whole  had  had 
under  consideration  the  article  reported 
by  the  Committee  on  the  Judiciary,  and 
had  instructed  him  to  report  progress 
and  ask  leave  to  sit  again. 

Leave  was  granted  to  the  committee  of 
the  whole  to  sit  to-morrow, 

Mr.  Lilly.  I  move  that  the  House  ad- 
journ. 

The  motion  was  agreed  to,  and  (at  five 
o'clock  and  thirty  minutes  P.  M.)  the 
Convention  adjourned. 
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I^INETY-FIRST    DAY. 


Friday,  May  2,  1873. 

The  Convention  met  at  ten  o'clock  A. 
M.,  Hon.  Wm.  M.  Meredith,  President,  in 
the  chair. 

Prayer  by  Rev.  Jas.  W.  Curry. 

The  Journal  of  yesterday  was  read  and 
approved. 

PETITIONS  AND  MEMOKIALS. 

Mr.  Bi«LEB  presented  resolutions 
adopted  by  the  Bar  Association  of  Clear- 
field county,  opposing  the  circuit  court 
system,  favoring  the  plan  proposed  by 
Mr.  Kaine's  minority  report  from  the  Ju- 
diciary Committee,  and  suggesting  vari- 
ous modifications  in  the  judicial  estab- 
lishment in  regard  to  common  pleas 
judges,  retiring  them  on  two-thirds  pay 
for  life  after  having  ceased  to  hold  the  of- 
fice, and  extending  the  term  of  the  su- 
preme judges  to  twenty-one  years  ;  which 
were  read  and  ordered  to  lie  on  the  table 
and  be  printed. 

Mr.  GuTHBiE,  (at  the  request  of  Mr. 
Joseph  Baily,  detained  from  his  seat  by 
sickness,)  presented  the  petition  of  one 
hundred  and  fifty  citizens  of  Susquehan- 
na county,  and  tlie  petition  of  twenty-five 
citizens  of  Hellertown,  Northampton 
county,  praying  for  an  acknowledgment 
of  Almighty  Grod  and  the  christian  re- 
ligion in  the  Constitution  of  the  State, 
which  were  laid  on  the  table. 

THE  HOPKINS'  MEMORIAL. 

Mr.  Kaine.  I  ask  leave  to  make  a 
short  statement  at  this  time. 

Leave  was  granted. 

Mr.  Kaine.  A  number  of  members  of 
the  Convention  have  spoken  to  me  in  re- 
gard to  the  memorial  that  has  been  pub- 
lished of  the  late  Colonel  William  Hop- 
kins. It  seems  there  have  not  been 
enough  copies  to  furnish  the  members 
with  a  sufficient  number ;  some  members 
who  have  been  absent  have  received 
none,  and  there  are  none  to  supply  them. 
Several  gentlemen  have  spoken  to  me  on 
the  subject,  and  this  morning  I  addressed 
a  note  to  the  Messrs.  Lippincott,  who 
published  the  memorial,  asking  if  they 


had  the  type  still  standing  and  what  they 
would  charge  for  five  hundred  additional 
copies.    They  say : 

"  In  reply  to  your  note  of  this  morning 
we  have  to  advise  you  that  the  type  mat- 
ter of  the  Hopkins'  memorial  has  been 
distributed.  As  an  additional  five  hun- 
dred copies  would  be  a  re-print  edition, 
and  as  we  have  the  stamps  on  hand,  we 
could  make  five  hundred  copies  for  about 
two  hundred  and  seventy-five  dollars, 
and  would  be  happy  to  execute  an  order 
to  that  effect. 
(Signed) 

J.  B.  LIPPINCOTT  A  CO. 

The  House  will  remember  that  the 
plates  for  the  engraving  in  those  already 
printed  was  furnished  to  the  Messrs.  Lip- 
pincott by  Sartain.  The  engraving  is  on 
hand,  of  course,  and  the  portrait  will  cost 
but  a  cent  and  a-half  for  each  copy.  The 
portraits  for  five  hundred  copies  will  cost 
but  seven  dollars  and  fifty  cents,  and  if 
the  Lippincotts  will  print  and  bind  the 
work,  as  they  will,  in  the  same  form  as 
those  already  printed,  it  will  cost  the 
Convention  about  two  hundred  and  sev- 
enty-two dollars  and  fifty  cents  for  five 
hundred  additional  copies.  In  view  of 
that,  I  offer  the  following  resolution,  if  it 
meets  the  approbation  of  the  Conven- 
tion: 

Resolved,  That  the  Committee  on  Print- 
ing are  hereby  directed  to  procure  five 
hundred  additional  copies  of  the  memo- 
rial of  Colonel  William  Hopkins,  for  the 
use  of  the  members. 

On  the  question  of  ordering  the  resolu- 
tion to  a  second  reading,  a  division  was 
called  for,  which  resulted,  ayes,  thirty- 
four  ;  noes,  thirty-four.  So  the  resolu- 
tion was  not  ordered  to  second  reading. 

salaries  of  members. 

Mr.  Baer.  I  offer  the  following  reso- 
lution : 

Whereas,  The  Legislature  has  re- 
pealed that  portion  of  the  act  providing 
for  calling  a  Convention  to  amend  the 
Constitution,  which  fixed  the  salary  to  be 
paid  its  members,  and  has  appropriated 
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the  gross  sum  of  five  hundred  thousand 
dollars  for  salaries  and  other  expenses  of 
the  Convention,  therefore, 

Be  it  resolved,  That  the  salaries  of  the 
members  of  the  Convention  are  here- 
by fixed  at and  inileage  at  the  rate 

of  ten  cents  per  mile  circular,  for  not 
more  than  two  sessions  ;  Provided,  That 
the  salary  of  the  President  shall  be  double 
that  of  the  other  members,  and  that  the 
Committee  on  Accounts  be  instructed  to 
report  a  proposition  fixing  the  pay  of  the 
officers  for  the  consideration  of  the  Con- 
vention. 

Mr.  H.  G.  Smith.  I  move  you,  sir,  that 
the  resolution  be  laid  on  the  table. 

The  President.  It  will  be  laid  on  the 
table  under  the  rule. 

BINBING  OF  JOURNAL  AND  DEBATES. 

Mr.  Newlin.  I  am  directed  by  the 
Committee  on  Printing  to  report  the  fol- 
lowing resolution  : 

Resolved,  That  the  printer,  B.  Singerly, 
bind  the  Journal  and  Debates  of  the  Con- 
vention in  half-binding,  leather  backs, 
and  tips,  with  paper  sides  and  gilt  labels, 
and  forward  to  the  residence  of  each 
member,  by  express,  thirty  copies  of  each 
volume,  as  soon  as  they  are  bound,  and 
that  each  member  shall  receipt  therefor 
to  the  printer,  which  receipt  shall  be  his 
voucher  ;  the  expense  of  boxing  and  ex- 
pressing to  be  paid  by  the  Convention. 

The  resolution  was  ordered  to  a  second 
reading,  and  was  read  the  second  time. 

Mr.  J.  Price  Wetherill.  Before  that 
resolution,  as  presented  by  the  Committee 
on  Printing,  is  passed,  I  should  like  to 
hear  some  explanation  from  him  in  re- 
gard to  the  number ;  whether  he  con- 
ceives thirty  to  be  the  proper  number  or 
not.  It  seems  to  me  that  thirty  copies  to 
each  member  of  the  Convention  would  be 
rather  in  excess  of  the  necessity  of  the 
case.  I  think  twenty  probably  would  be 
enough.  I  should  like  to  know  from  the 
chairman  of  the  committee  how  he  ar- 
rived at  that  number  and  the  reason 
for  it. 

Mr.  Newlin.  Thirty  copies  each 
would  still  leave  over  five  hundred  extra 
copies  to  be  distributed  to  public  libraries 
and  other  places  under  the  orders  of  the 
Convention,  and  the  thirty  copies  are  not 
only  designed  for  the  use  of  the  members, 
but  so  that  the  members  can  supply  their 
constituents  and  any  libraries  or  other 
public  institutions  which  are  not  taken 
care  of  out  of  the  additional  five  hundred. 
I  think  it  is  the  proper  number ;  it  is  the 


edition  that  was  ordered  by  the  House 
when  the  contract  was  first  made  with 
the  printer,  and  if  less  than  thirty  copies 
are  given  to  each  member,  there  will  be 
a  large  excess  which  will  have  to  be  dis- 
posed of  in  detail  by  the  Convention. 
The  resolution  was  adopted. 

THE   JUDICIAL    SYSTEM. 

Mr.  Lamberton.  I  move  that  the 
Convention  go  into  committee  of  the 
whole  on  the  article  reported  by  the  Com- 
mittee on  the  Judiciary. 

The  motion  was  agreed  to,  and  the 
Convention  resolved  itself  into  committee 
of  the  whole,  Mr.  Harry  White  in  the 
chair. 

The  Chairman.  The  pending  ques- 
tion is  on  the  amendment  of  the  gentle- 
man from  Philadelphia,  (Mr.  Woodward,) 
to  strike  out  the  second  section  of  the 
committee's  report  and  insert  the  third 
section  of  the  minority  report  presented 
by  himself.  The  gentleman  from  Ly- 
coming   (Mr.  Armstrong)  has  the  floor. 

Mr.  Stanton.    Is  it  the  third  section  ? 

The  Chairman.  The  second  section 
of  the  report  is  before  the  committee.  The 
amendment  is  to  strike  that  out  and 
insert  what  is  found  as  the  third  section 
in  the  minority  report,  submitted  by  the 
gentleman  from  Philadelphia  (Mr.  Wood- 
ward.) 

Mr.  Armstrong.  By  reason  of  the 
amendments  which  were  put  upon  the 
section  yesterday,  one  striking  out  the 
circuit  court,  and  another  in  relation  to 
the  appointment  of  supreme  judges,  some 
modifications  have  become  necessary.  I 
have  re-drafted  the  section  for  the  purpose 
of  putting  it  into,  I  think,  a  little  better 
and  more  concise  language.  I  ask  that  it 
be  read. 

The  Chairman.  It  will  be  read  for 
information. 

Mr.  Armstrong.  The  committee  will 
observe  that  it  is  the  same  section  as  was 
before  the  committee  yesterday,  except 
transposed  in  some  slight  particulars, 
not  changing  the  sense  at  all. 

The  Clerk  read  as  follows: 

The  Supreme  Court  shall  consist  of 
seven  judges,  who  shall  be  elected  by  the 
qualified  voters  of  the  State  at  large.  They 
shall  hold  their  offices  for  the  term  of 
twenty -one  years,  if  they  shall  so  long  be- 
have themselves  well,  but  shall  not  be 
eligible  to  re-election.  The  judge  whose 
commission  will  first  expire  shall  be  chief 
justice,  and  thereafter  each  judge  whose 
commission   shall   first  expire  shall,  in 
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turn,  be  chief  justice.  The  judges  of  the 
Supreme  Court  who  shall  be  in  otfice 
when  this  Constitution  takes  effect  shall 
continue  until  their  commissions  shall 
severally  expire.  Two  judges  in  addi- 
tion to  the  number  now  composing  said 
court  shall  be  elected  at  the  first  general 
election  after  this  Constitution  shall  be 
adopted,  whose  term  of  office  shall  begin 
on  the day  of 18 — . 

The  Chairman.  This  modification  of 
the  original  section  can  only  be  adopted 
by  unanimous  consent.  Is  there  any  ob- 
jection ? 

Mr.  CocHKAN.  Before  that  question  is 
put  I  desire  to  Inquire  of  the  gentleman 
from  Lycoming  whether  or  not  he  has 
omitted  the  term  of  office. 

Mr.  Armstrong.  No,  sir.  The  term  is 
twenty-one  years.  This  amendment  is  a 
mere  modification  in  point  of  expression  ; 
that  is,  it  is  the  same  in  intent  as  the  orig- 
inal section  that  was  yesterday  before  the 
Convention.  The  modification  is  merely 
in  the  language. 

The  Chairman.  This  modification  is 
accepted  by  general  consent.  It  is  a  mod- 
ification of  the  second  section  of  the  article 
reported  bj'  the  Committee  on  the  Judi- 
ciary, now  before  the  committee  of  the 
whole,  and  is  submitted,  as  an  amend- 
ment, by  the  gentleman  from  Lycoming. 
Is  there  objection  to  substituting  it  for  the 
original  section  ?  The  Chair  hears  none, 
and  the  section  is  so  modified.  The  ques- 
tion now  is  on  the  amendment  of  the 
gentleman  from  Philadelphia  (Mr.  Wood- 
ward.) 

Mr.  Lamberton.  Mr.  Chairman :  I 
move  to  amend  the  amendment,  by  in- 
serting after  the  word  "seven,"  in  the 
first  sentence  of  the  amendment,  the 
words  "each  of  whom  shall  be  elected  in 
a  district  established  for  the  purpose." 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Dauphin,  (Mr.  Lamberton,)  to  the 
amendment  of  the  gentleman  from  Phila- 
delphia (Mr.  Woodward.) 

Mr.  Lamberton.  Mr.  Chairman :  It 
is  proper  that  some  explanation  should 
be  made  of  the  amendment  which  I  have 
just  offered.  Immediately  after  the  word 
"seven,"  in  the  first  sentence  of  the  amend- 
ment now  pending,  it  is  proposed  to  in- 
sert the  words  contained  in  the  amend- 
ment just  sent  to  the  Clerk's  desk.  In 
plain  terms,  instead  of  having  our  su- 
preme judges  elected  by  the  State  at 
large,  its  design  is  to  divide  the  State  into 
seven  districts,  in  each  of  which  a  supreme 


judge  shall  be  elected.  The  Convention 
has  decided,  by  a  large  majority,  that  to 
the  judgment  and  discrimination  of  the 
people  is  to  be  left  the  selection  of  the 
judiciary,  rather  than  to  a  partisan  Grov- 
ernor,  although  he  may  be  backed  by  the 
advice  and  consent  of  the  Senate.  It  was 
demonstrated,  during  the  discussion,  that 
it  is  the  earnest  and  the  unanimous  de- 
sire of  the  members  of  this  Convention  to 
lift  our  supreme  judges  above  the  region 
of  partisan  politics ;  to  select  them  because 
of  their  ability  and  integrity,  and  to  ren- 
der them  independent  of  executive,  legis- 
lative, and  all  improper  influence. 

During  the  course  of  the  argument  there 
were  two  objections  made  against  the 
election  of  our  supreme  judges,  of  pecu- 
liar force. 

The  first  was,  that  when  the  election  of 
a  supreme  judge  occurs  at  the  same  time 
as  other  State  officers,  there  is  too  much 
danger  that,  in  the  heat  of  party  excite- 
ment, we  shall  forget  the  dignity  and  im- 
portance of  the  office  and  vote  our  ticket 
as  nominated,  so  that  the  candidate  is 
either  swept  in  by  party  success  or  over- 
borne by  party  defeat,  without  due  con- 
sideration of  his  merits.  There  is  a  clear 
and  specific  remedy  for  this  evil ;  the  elec- 
tion of  our  judges  should  be  held  at  some 
other  time  than  when  the  general  election 
takes  place.  Thus  will  you  get  rid  of  the 
objection  which  I  have  just  mentioned. 

But,  the  next  objection  is  one  also  of 
weight.  Those  of  us  who  have  had  ex- 
perience in  nominating  conventions  un- 
derstand and  realize  not  only  its  aptness, 
but  its  force.  When  a  general  nomina- 
ting convention  meets  the  practice  is,  if 
there  be  a  Governor,  an  Auditor  General, 
and  also  a  supreme  judge  to  be  nominated, 
for  the  delegates  to  canvass  among  the 
friends  of  the  respective  candidates  to 
make  favor  for  their  own.  Votes  for  one 
candidate  are  exchanged  or  traded  for  votes 
for  another.  This  evil,  urged  as  I  have 
said  before  this  committee,  was  predicted 
eighty-five  years  ago  by  Mr.  Hamilton  in 
his  argument  upon  the  danger  of  commit- 
ting to  any  assembly  of  men  the  appoint- 
ment of  our  officers.  In  the  seventy-sixth 
number  of  The  Federalist,  reasoning 
against  such  a  method  of  appointment, 
and  in  favor  of  the  provision  in  the  Con- 
stitution of  the  United  States  conferring 
upon  the  President  the  power,  he  made 
the  prophecy  fulfilled  every  year  in  nomi- 
nating conventions: 

"Hence  in  every  exercise  of  the  power 
of  appointing  to  office  by  an  assembly  of 
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men,  we  must  expect  to  see  a  full  display 
of  all  the  private  and  party  likings  and 
dislikes,  partialities  and  antipathies,  at- 
tachments and  animosities,  wliich  are  felt 
by  those  who  compose  the  assembly.  The 
choice  which  may,  at  any  time,  happen 
to  be  made  under  such  circumstances 
will,  of  course,  be  the  result  either  of  a 
victory  gained  by  one  party  over  the  other, 
or  of  a  compromise  between  the  parties. 
In  either  case,  the  intrinsic  merit  of  the 
candidate  will  be  too  often  out  of  sight. 
In  the  fii-st,  the  qualifications  best  adapted 
to  uniting  the  suffrages  of  the  party  will 
be  more  considered  than  those  which  fit 
the  person  for  the  station.  In  the  last, 
the  coalition  will  commonly  turn  upon 
some  interested  equivalent :  'Give  us  the 
man  we  wish  for  this  office,  and  you  shall 
have  the  one  you  wish  for  that.'  This 
will  be  the  usual  condition  of  the  bargain. 
And  it  will  rarely  happen  that  the  ad- 
vancement of  the  public  service  will  be 
the  primary  object  either  of  party  victo- 
ries or  of  party  negotations." 

The  order  in  which  candidates  are  nom- 
inated at  these  conventions  is,  first,  the 
Gk)vernor,  then  the  Auditor  General,  then 
the  supreme  judge.  As  has  been  pointed 
out,  and  as  we  know  to  be  the  fact,  it  is 
the  law  and  custom  of  party,  because 
the  exigency  of  party  demands  it,  that 
when  a  candidate  for  the  office  of  Gov- 
ernor is  chosen  from  the  east,  the  Auditor 
General  will  be  from  the  north  or  the  west, 
and  then  you  are  remitted  to  some  other 
part  of  the  State  for  the  candidate  for  the 
s.upreme  bench. 

Whilst  every  gentleman  upon  this  floor, 
who  has  either  personal  acquaintance  with 
our  supreme  judges  or  has  practiced  be- 
fore them,  will  bear  witness  that  that 
body  is  composed  of  men  alike  eminent 
for  their  purity,  their  worth,  and  their 
ability  as  jurists,  yet,  bj^  the  custom  I  have 
mentioned  as  obtaining  in  conventions 
there  is  no  member  of  the  Supreme  Court 
residing  within  the  vast  sweep  of  ten'itory 
from  the  eastern  line  of  the  county  of 
Montgomery  to  the  Allegheny  river,  on 
the  west,  and  to  the  county  of  Bradford, 
on  the  north.  In  the  south-eastern  corner 
of  our  State  lies  the  city  of  Philadelphia. 
It  gives  us  two  of  our  supreme  judges. 
Off  from  the  extreme  north,  from  the 
county  of  Bradford,  comes  another,  and 
then  from  the  extreme  west,  from  Alle- 
gheny and  Beaver,  come  the  other  two  of 
our  judges.  I  am  sure  that  it  is  no  dispar- 
agement to  the  distinguished  ability  of 
these  gentlemen  which  commanded  the 


confidence  and  support  of  their  friends, 
that  they  were  selected,  in  part,  because  of 
the  localities  in  which  they  resided. 

The  remedy  to  cure  the  evil  of  barter- 
ing votes  in  our  conventions  is  a  plain, 
simple  and  practicable  one.  I  would  cre- 
ate no  intermediate  court.  I  would  have 
the  State  divided  into  seven  districts  of 
contiguous  territory  and,  as  nearly  as  pos- 
sible, equal  in  population  ;  and  in  each 
one  of  those  districts,  so  constituted,  I 
would  have  an  election  at  some  other 
time  than  when  the  general  election  oc- 
curs. My  reasons,  without  elaboration, 
are  these  : 

First.  You  would  have  purity  of  elec- 
tion. The  complaint  has  been  made  that 
our  elections,  in  some  parts  of  the  Com- 
monwealth, have  been  debauched.  There 
would  be  no  inducement  to  achieve  party 
success  by  resorting  to  fraud  in  the  elec- 
tion of  a  judge.  It  is  not  such  a  political 
office  as  would  call  forth  the  wicked  inge- 
nuity of  bad  men  to  thwart  the  will  of  the 
people. 

Second.  It  has  been  said — and  with  what 
truth  I  am  not  here  to  declare,  because  I 
do  not  wish  to  malign  any  portion  of  the 
Commonwealth — that  there  is  one  part  of 
this  great  State  in  which  a  majority  can 
readily  be  manufactured  ;  in  which,  by  a 
false  return  or  by  a  false  count,  a  majori- 
ty of  such  magnitude  can  be  rolled  up  in 
defiance  of  the  popular  will  and  the  pop- 
ular vote,  as  to  overbear  the  majority  cast 
in  the  other  parts  of  the  State.  If  districts 
were  established  this  could  not  occur. 

Third.  The  most  unscrupulous  partisan 
majority,  when  it  came  to  apportion  our 
State,  could  not,  by  possibility,  so  gerry- 
mander it  as  to  create  the  districts  thus  to 
be  established  all  of  the  same  political 
complexion.  Hence  you  would  secure 
upon  the  supreme  bench  representatives 
of  different  shades  of  party  belief.  The 
Supreme  Court  could  not  be  composed, 
under  such  a  system,  of  judges  belonging 
to  the  same  party. 

Fourth.  It  will  have  this  effect :  That 
if  there  is  any  jurist  of  State  reputation 
whom  the  people  think  should  be  placed 
upon  the  siipreme  bench,  residing  in  a 
district  opposed  to  him  politically,  he 
could  be  chosen  by  the  electors  of  another 
district,  the  majority  of  whom  agreed 
with  him. 

Fifth.  And  this  is  a  fact  well  known  to 
gentlemen  upon  this  floor  :  In  every  dis- 
trict so  to  be  constituted  there  are  lawyers 
fitted  by  thought,  culture,  ability,  know- 
ledge of  the  law,  and  purity  of  character. 
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to  go  upon  the  supreme  bench,  who  can- 
not be  nominated  in  a  general  convention, 
because  they  are  not  known  throughout  the 
State,  not  having  seen  proper  to  enter  into 
the  arena  of  politics,  and  not  having  occu- 
pied seats  in  the  national  or  the  State  Leg- 
islature. They  are  lawyers,  not  politicians. 
Their  reputations  are  local.  To  them  my 
amendment  would  render  seats  in  the 
Supreme  Court  attainable. 

Sixth.  You  would  secure  not  only  the 
best  mind  of  the  profession,  but  also  men 
learned  in  the  various  branches  of  the 
law  as  applied  in  practice  to  the  diverse 
interests  existing  throughout  the  Com- 
monwealth. In  the  letter  of  Mr.  Justice 
Agnew  to  the  members  of  the  bar  of  Pitts- 
burg, a  letter  as  creditable  to  the  judge 
who  wrote  it  as  it  was  just  and  compli- 
mentary to  Chief  Justice  Thompson,  of 
whom  it  was  written,  in  speaking  of  his 
loss  to  the  bench  he  enumerated  several 
branches  of  legal  learning  in  which  the 
Chief  Justice  was  peculiarly  versed.  He 
spoke  of  what  he  denominated  regional 
law,  the  jurisprudence  relating  to  that  ex- 
tent of  country  described  in  the  act  of 
1792,  lying  north  and  west  of  the  Ohio  and 
Allegheny  rivers  and  the  Conewango 
creek;  of  rural  law,  the  law  of  roads,  town- 
ships, bridges,  the  poor,  <fec.,  and  of  other 
divisions  which  I  need  not  mention.  All 
of  this  learning  we  need,  and  it  can  be 
obtained  by  choosing  our  judges  from 
diflferent  sections  of  the   Commonwealth. 

Elect  supreme  judges  in  the  manner 
which  the  amendment  indicated,  and  you 
will  have  gentlemen  not  only  of  general 
legal  attainments  and  knowledge,  but 
also  skilled  in  the  application  of  the  prin- 
ciples of  the  law  to  the  various  interests 
peculiar  to  their  own  communities. 

And  lastly,  the  conventions  which  would 
be  called  to  nominate  the  candidates  for 
judicial  honors  would  be  composed,  if  not 
chiefly  of  members  of  the  bar,  certainly 
of  those  best  acquainted  with  the  reputa- 
tion and  worth  of  those  who  would  be 
placed  in  nomination.  It  has  been  said 
that  a  proposition  would  be  made,  if  the 
power  to  appoint  judges  were  given  to 
the  Governor,  it  should  be  upon  the  re- 
commendation of  two-thirds  of  the  mem- 
bers of  the  bar,  in  the  various  districts. 
This  would  not  be  feasible ;  but,  by  the 
plan  which  I  suggest,  you  would  have 
the  delegates  meeting  in  the  different 
nominating  conventions  composed  of  those 
whose  sole  interest  would  be  to  select  the 
purest  and  best  men,  and  who  would  best 
know  the  standing,  professionally  and  per- 


sonally, of  those  whose  names  were  pre- 
sented for  preferment. 

For  these  reasons,  thus  briefly  given,  I 
submit  the  amendment  to  the  considera- 
tion and  judgment  of  the  Convention. 

Mr.  MacConnell,.  In  the  early  his- 
tory of  this  Convention  I  had  the  honor  to 
submit  a  resolution,  which  will  be  found 
on  the  twenty-ninth  page  of  the  sugges- 
tions presented  to  the  Convention,  and 
which  reads  as  follows : 

^'Resolved,  That  the  Judiciary  Commit- 
tee report  an  amendment  requiring  the 
Legislature  to  divide  the  State  into  as 
many  judicial  circuits  as  there  may  be 
judges  at  the  time  in  the  Supreme  Court ; 
requiring  the  legal  voters  of  each  circuit 
to  elect  one  judge  of  said  court,"  <fec. 

It  is  substantially  the  proposition  now 
ofiiered  by  the  gentleman  from  Dauphin 
(Mr.  Lamberton.)  I  was  induced  to  ofier 
that  resolution  for  the  reasons  which  have 
been  so  well  expressed  by  the  gentle- 
man ;  in  the  first  place,  because  it  would 
secure  a  representation  in  the  Supreme 
Court  of  both  political  parties,  as  it  was 
not  at  all  probable  that  a  majority  in  all 
the  circuits  or  districts,  or  whatever  you 
might  call  them,  would  be  on  the  side  of 
the  same  political  party.  I  think  it  is  de- 
sirable; I  think  the  interests  of  the  State 
would  be  subserved,  by  having  the  Su- 
preme Court  composed  of  representatives 
of  the  various  political  parties,  and  not 
to  consist  wholly  of  members  of  the  same 
party.  That  is  one  reason  that  induced 
me  to  offer  the  proposition. 

Another  was  that  the  judges  of  the 
Supreme  Court  shall  be  taken  from  the 
different  parts  of  the  State,  so  that  the 
different  parts  should  be  fairly  repre- 
sented upon  the  supreme  branch.  The 
gentleman  from  Dauphin  who  offers  this 
amendment  now  has  referred  to  the  fact 
that  there  are  particular  branches  of  the 
law  that  apply  more  particularly  to  cer- 
tain parts  of  the  State  than  to  other  parts. 
The  question  of  land  titles,  for  instance, 
in  the  west  and  in  the  north  ;  mercantile 
questions  in  the  east,  in  the  city  of  Phila- 
delphia, and  other  questions  in  different 
parts  of  the  State. 

There  is  great  truth  in  the  remark  of 
Mr.  Justice  Agnew  in  regard  to  the 
questions  of  land  law.  If  I  recol- 
lect the  remark  in  his  letter,  it  was 
that  Chief  Justice  Thompson  and  himself 
were  the  only  judges  on  the  supreme  bench 
who  had  had  much  experience  in  those 
questions  that  arise  in  the  west  in  eject- 
ment cases,  and  that  if  Judge  Thompson 


CO^ISTITUTIONAL  CONVENTION. 


57 


was  not  re-elected  there  would  be  only 
one  judge  on  the  bench  who  had  experi- 
ence in  that  branch  of  the  law.  I  think 
gentlemen  must  see  that  there  is  great 
reason  in  those  remarks  of  Judge  Agnew, 
and  that  it  is  desirable  that  we  should 
have  on  the  bench  judges  from  the 
various  sections  of  the  State,  and  thereby- 
secure  a  representation  on  the  bench  who 
are  best  acquainted  with  the  various 
branches  of  the  law  that  arise  in  the  dif- 
ferent parts  of  the  State.  Those  are  some 
of  the  reasons  that  induce  me  to  favor  this 
amendment.  I  might  go  on  and  specify 
others  ;  but  I  would  only  be  taking  up  the 
time  of  the  Convention  in  repeating  what 
has  been  said  so  well  and  so  forcibly  pre- 
sented by  the  gentleman  from  Dauphin. 
I  shall  therefore  content  myself  with  the 
remarks  I  have  already  made.  I  am 
heartily  in  favor  of  the  amendment. 

Mr.  Armstrong.  Mr.  Chairman  :  In 
accordance  with  the  resolution  to  which 
the  gentleman  from  Allegheny  has  refer- 
red, the  Committee  on  Judiciary  did  take 
this  matter  into  most  careful  considera- 
tion, as  they  were  instructed  to  do  by  the 
resolution.  After  looking  at  the  question 
in  all  its  aspects,  and  canvassing  it  most 
carefully,  they  concluded  that  it  was  not 
a  judicious  amendment. 

I  will  very  briefly  state  to  the  Con- 
vention some  of  the  difficulties  which 
would  arise  under  the  proposed  amend- 
ment. In  the  first  place,  'f  the  State  is  to 
be  divided  into  election  districts  according 
to  population,  it  would  give  to  Philadel- 
phia and  Pittsburg  and  their  surround- 
ings a  very  unreasonable  proportion  of 
judges  which,  under  such  a  Constitutional 
amendment,  they  could  justly  claim.  It 
is  easier  to  manipulate  the  nominations 
for  a  small  district  than  it  is  for  the  entire 
State.  Again,  as  all  the  judges,  when 
elected,  are  to  exercise  jurisdiction  over 
the  State  at  large,  the  entire  body  of  the 
people  should  have  a  rii^ht  to  participate 
in  their  nominations.  Otherwise,  a  mere 
fraction  comparatively,  one  section  of  the 
State,  might  impose  upon  the  vState  at 
large  a  judge  whom  they  had  no  part  in 
nominating,  but  must  adopt  by  election, 
ex  necessitate. 

As  to  the  distribution  of  judges  accord- 
ing to  the  various  interests  of  the  State,  I 
think  it  is  quite  illusory.  There  are  cer- 
tainly many  more  than  seven  vast  inter- 
ests in  the  State, which  could  be  enumera- 
ted, and  each  of  which  could,  with  equal 
propriety,demand  recognition  in  the  court. 
The  commercial  law,  which  probaDly  em- 


braces two-thirds  of  the  entire  business  of 
the  State,has  never  failed  of  full  repi-esen- 
tation,  and  is  now  appropriately  repre- 
sented by  the  judges  elected  from  the  cen- 
tres of  population  and  business,  as  Phil- 
adelphia and  Pittsburg.  Land  law  has  in 
like  manner  been  always  fairly  repre- 
sented on  the  bench  and  has  never  been 
without  representation. 

Judge  Thomfpson,  to  whom  reference 
has  been  made,  derived  all  his  judicial 
experience  upon  his  election  to  the  bench 
in  the  north-western  portion  of  the  State. 
He  became  eminent  in  commercial  law 
and  equally  so  in  land  law  ;  but  there  was 
no  especial  department  of  law  to  which 
his  attention  had  been  especially  confined 
before  he  became  a  member  of  the  bench, 
and  like  all  other  apt  and  able  judges  he 
learned  by  his  experience  upon  the  bench 
to  deal  with  comprehensive  power  with 
all  questions  which  came  under  his  judi- 
cial cognizance,  and  thus  became  profi- 
cient m  all  departments  of  the  law.  As 
the  bench  is  now  organized.  Judge 
Agnew  is  pre-eminent  for  bis  familiarity 
with  land  titles  and  land  law.  So  also  is 
.Judge  Mercur.  So  I  might  go  over  the 
list  of  judges  as  they  have  been  in  the 
State  for  many  years.  All  branches  of 
the  substantial  interests  of  the  State  have 
been  fairly  represented. 

Again,  if  the  State  be  divided  into  dis- 
tricts, it  belittles  the  court  and  detracts  in 
a  large  degree  from  the  dignity  which 
ought  to  surround  its  judges.  They  should 
feel  that  they  are  officers  of  the  State  and 
not  the  representatives  of  a  district. 

I  might  at  much  greater  length  elaborate 
these  and  other  suggestions,  but  the  Ju- 
diciary Committee  I  believe,  on  thispoint, 
if  my  recollection  serves  me,  was  entire- 
ly unanimous,  and  I  do  not  think  it  is 
worth  while  to  detain  this  body  with  a 
more  elaborate  discussion  of  the  question. 

Mr.  DoDD.  I  simply  rise  for  the  pur- 
pose of  saying  that  I  have  been  convinced, 
by  the  argument  of  the  gentleman  from 
Dauphin,  (Mr.  Lamberton,)  that  this  pro- 
position has  in  it  a  great  deal  of  merit. 
The  answer  of  the  gentleman  from  Ly- 
coming (Mr.  Armstrong)  was  to  but  one 
of  the  arguments  of  the  mover  of  this  pro- 
position. Another  of  his  arguments,  to 
wit,  that  by  dividing  the  State  into  dis- 
tricts, and  electing  the  supreme  judges  in 
the  several  districts  instead  of  at  large, 
you  would  thereby  prevent  the  Supreme 
Court  from  being  composed  entirely  of 
judges  of  one  political  complexion,  and 
would  also  admit  of  holding  district  con- 
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ventions,  which  should  largely  be  com- 
posed of  members  of  the  legal  profession 
in  such  districts,  and  thereby  prevent 
merely  political  or  partisan  nominations, 
prevent  the  formation  of  rings  and  the 
mode  of  nomination  by  merely  trading 
off  one  district  against  another,  or  one 
candidate  for  another — "you  help  me  and 
I'll  helj)  you."  I  say  the  argument  of  the 
gentleman  from  Dauphin,  on  that  partic- 
ular point,  strikes  me  as  very  forcible; 
and  I  have  risen  simply  for  the  purpose  of 
saying  that  he  has  convinced  me,  at  least, 
for  I  had  not  thought  of  the  matter  before, 
that  it  is  a  very  important  provision,  and 
I  shall  gladly  give  his  amendment  my 
support. 

Mr.  Baeiu  Mr.  Chairman  :  I  heartily 
concur  in  all  that  has  been  said  by  the 
gentleman  from  Dauphin  and  the  gentle- 
man from  Venango.  I  believe  that  the 
reform  indicated  by  the  amendment  of- 
fered by  the  gentleman  from  Dauphin  is 
in  the  right  direction.  It  will  enable 
judges  of  the  Supreme  Court  to  be  select- 
ed outside  of  political  rings  or  political 
machinery,  independent  of  the  great  com- 
binations which  generally  arise,  from  the 
fact  that  they  are  nominated  in  State 
nominating  conventions.  The  court  cer- 
tainlj-^  could  not  suffer  by  the  character  of 
men  who  would  be  placed  there  under 
this  system,  because  it  is  very  likely  that 
the  people  of  each  district  will  be  better 
acquainted  with  the  particular  person 
presented  to  them  than  the  people  of  the 
whole  State  wouhl  be ;  and  that  was  one 
of  the  very  arguments  used  here  when 
the  question  of  the  appointive  or  elective 
judiciary  was  under  discuasion  yesterday. 

If  it  is  necessary  to  bring  the  candidate 
nearer  home  to  the  people,  in  order  that 
the  people  may  know  his  character  and 
qualifications,  then  this  is  a  step  in  the 
right  direction,  because,  as  I  said  before, 
the  people  are  inore  likely  to  know  more 
about  the  man  if  he  is  taken  from  a  cir- 
cumscribed district  than  if  he  is  taken 
from  the  entire  State. 

Besides,  this  will  enable  that  court  to 
be  so  constructed  that  no  one  location,  no 
one  district  of  the  State  where  a  great 
mass  of  people  live,  will  be  able  to  select 
the  judges  of  the  Supreme  Court  for  the 
entire  State.  As  it  is  now,  the  two  com- 
mercial marts,  Pittsburg  and  Philadelphia, 
might,  by  a  combination,  for  all  time, 
elect  the  judges.  I  do  not  know  that  we 
should  sutter  very  greatly  if  they  did ; 
they  have  got  a  sufficient  quantity  of  able 
men  to.  fill,  the  bench ;  butit  is  well  known 


that  in  order  to  be  a  good  judge  a  man 
must  be  more  than  a  mere  lawyer.  I  be- 
lieve that  the  greatest  judge  is  the  man 
who,  with  his  legal  learning,  also  com- 
bines a  thorough  knowledge  of  human 
nature ;  and  I  believe  that  a  court  com- 
posed of  seven  men,  taken  from  seven 
different  localities  in  the  State,  would 
combine  more  knowledge  of  human  na- 
ture than  if  you  were  to  take  them,  say, 
from  this  city,  where  all  the  business  af- 
fairs run  in  one  channel,  while  in  the 
country  they  run  in  another.  You  can- 
not expect  to  find  professional  men  in  the 
interior  so  conversant  with  commercial 
law  as  professional  men  in  the  cit^',  I 
admit ;  nor  are  you  likely  to  find  them  so 
conversant  with  land  law  in  the  city  as 
you  will  find  them  in  the  interior.  A 
great  many  small  cases  arise  in  the  in- 
terior and  are  considered  there,  because 
there  are  no  large  ones,  that  do  not  arise 
in  the  city,  and  the  judges  in  the  interior 
come  more  in  contact  with  the  people,  and 
I  think  they  know  more  of  the  common 
and  ordinary  affairs  of  life  than  those  of 
the  city  who,  learned  and  intelligent  as 
they  are,  from  their  associations  and  from 
the  establishment  of  a  class  which,  say 
what  you  will,  nevertheless  does  exist  in 
the  city,  are  kept  from  mixing  and  com- 
mingling with  the  common  people ;  and  It 
is  the  common  people  especially,  and  their 
business  habits  and  life  that  should  be 
known  to  some  extent  by  the  judges  who 
are  to  decide  upon  their  lives,  liberty  and 
property.  I  consider  it  eminently  essen- 
tial to  the  ability  of  the  judiciar}'  that  the 
judges  should  be  selected  in  the  manner 
indicated  or  something  akin  to  it,  and  as 
nothing  better  has  been  offered  I  shall 
heartily  vote  for  the  proposition  of  the 
gentleman  from  Dauphin. 

Mr.  CuRTiN.  Mr.  Chairman:  I  was 
much  gratified  when  the  delegate  from 
Dauphin  offered  this  amendment  to  the 
section  as  reported  by  the  committee ; 
and  I  must  conceive,  notwithstanding  the 
objections  of  the  intelligent  and  learned 
chairman  of  that  committee,  that  the  rea- 
sons ottered  by  the  delegate  from  Dau- 
phin should  control  the  action  of  this 
body.  Perfectly  satisfied  in  the  main 
with  the  report  of  the  cominittee,  I 
have  given  my  vote  steadily  for  either 
the  report  of  the  committee  or  the 
substitute  ottered  by  the  delegate  from 
Philadelphia;  but  as  in  the  presence  of  so 
large  a  vote  of  this  Convention  we  must 
abandon  all  hope  of  reaching  an  independ- 
ent tenure  to  the  judiciary  by  appoint- 
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ment,  we  have  to  take  tlie  best  we  can 
possibly  get,  and  first  to  accept  the  tenure 
for  twenty-one  years,  carrying  into  the 
judiciary  with  it  the  principle  we  have 
adopted  in  regard  to  the  executive  depart- 
ments of  ineligibility  for  the  Auditor 
General,  the  State  Treasurer  and  the  Grov- 
ernor.  The  chairman  of  the  commitee,  as 
well  as  a  majority  of  the  committee,  hav- 
ing the  settled  conviction  that  judges 
should  be  appointed,  have  not  had  his  or 
their  attention  turned  to  the  sensible 
amendment  proposed  by  the  delegate 
from  Dauphin,  which  is  to  divide  the 
State  into  districts,  allowing  each  district 
to  elect  a  judge  of  the  Supreme  Court. 

Mr.  Chairman,  it  has  been  very  proper- 
ly said  by  the  delegate  from  Dauphin 
that  the  nomination  of  a  supreme  judge 
by  a  State  convention  is  a  secondary  af- 
fair, and  when  you  nominate  the  Auditor 
General  or  State  Treasurer  with  the  su- 
preme judge,  the  political  offices  of  the 
Commonwealth  are  filled,  first  by  the 
nominating  convention,  and  the  nomina- 
tion of  supreme  judge  depends  on  the 
best  bargain  that  a  candidate's  friends 
can  make  with  the  majority  of  the  con- 
vention nominating  the  Governor,  Audi- 
tor ( Jeneral  or  State  Treasurer ;  and  thus 
it  is  that  the  nominations  for  judges  of 
the  Supreme  Court  generally  fall  in  the 
centres  of  trade  and  large  population,  and 
thus  you  account  for  the  fact  that  you 
have  two  judges  from  Philadelphia  and 
two  from  the  vicinity  of  Allegheny  coun- 
ty ;  because  those  localities  have  more 
delegates  in  a  convention  to  give  on  a 
trade  than  the  sparsely  settled  districts  of 
the  country. 

Mr.  Chairman :  1  have  no  doubt  of  the 
purity  of  the  judiciary  of  Pennsylvania, 
and  if  any  man  here  had  doubts  of  the 
purity  of  our  judiciary  this  would  be  the 
wrong  place  to  ventilate  them.  I  accept 
it,  therefore,  as  settled,  that  we  have  an 
eminently  pure  and  learned  judiciary  in 
Pennsylvania,  and  in  a  Convention  of  one 
hundred  and  thirtv-three  members,  with 
ninety -three  members  in  active  practice, 
it  is  not  likely  that  we  should  hear  an  ad- 
verse opinion  of  the  integrity,  fidelity 
and  learning  of  the  judges  before  whom 
their  cases  are  to  be  tried.  1  accept  it, 
therefore,  as  settled,  that  the  opinion  gen- 
erally expressed  in  this  Convention  of 
the  integrity  of  the  judiciary  of  Pennsyl- 
vania is  well  founded.  Now,  let  us,  so  far 
as  we  can,  preserve  it,  and  not  throw  the 
nomination  of  the  judgesof  our  Supreme 
Court  into  the  uncertainty  of  the  political 


mill  which  assembles  once  a  year  at  the 
State  Capital  to  nominate  candidates  for 
offices,  where  the  pay  is  higher,  the  honor 
almost  equal,  and  tlie  patronage  much 
larger.  But  if  you  elect  seven,  and,  ac- 
cording to  the  amendment  of  the  delegate 
from  Dauphin,  divide  the  State  into  dis- 
tricts, as  he  has  truly  said,  you  have  the 
sentiment  and  the  feeling  of  the  district 
represented. 

I  will  add  but  one  idea  to  the  forcible 
speech  of  the  delotiate  in  advocating  his 
amendment,  and  that  is,  that  you  would 
excite  a  rivalry  in  the  seven  districts  of 
the  State,  and  each  would  try  to  put  upon 
the  bench  the  niost  learned,  intelligent 
and  able  lawyer  in  his  district.  I  do 
most  heartily  concur  in  the  amendment, 
and  shall  give  it  my  vote. 

Mr.  Darlington.  Mr.  Chairman :  I 
have  listened  attentively  to  the  arguments 
that  have  been  presented  in  favor  of  this 
proposition  without  being  able  to  bring 
my  mind  to  the  conclusion  that  it  would 
be  judicious  to  adopt  it.  The  notion  that 
a  judge,  located  in  a  particular  portion  of 
the  State,  is  to  be  presumed  better  quali- 
fied to  discharge  the  duties  of  his  high 
office,  by  reason  of  some  knowledge 
which  he  may  have  acquired  in  the  prac- 
tice of  his  profession  in  cases  that  pecu- 
liarly arise  in  his  section  of  the  State,  I 
think  to  be  unsound.  No  man  should  be 
selected  for  that  position,  by  any  party, 
who  is  not  competent  to  grapple  with,  and 
dispose  of,  every  question  which  may 
arise  in  any  portion  of  the  State.  I  repudi- 
ate the  notion  that  you  must  have  a  gentle- 
man from  the  city  of  Philadelphia  for  the 
knowledge  of  commercial  law,  or  a  gentle- 
man from  the  western  part  of  the  State 
for  his  knowledge  of  land  titles  and  land 
laws. 

To  what  does  that  notion  tend  ?  Sim- 
ply this:  That  in  the  hearing  and  decision 
of  causes  before  the  Supreme  Court,  you 
are  to  rely  upon  less  than  the  whole  num- 
ber for  knowledge  and  learning  upon  the 
particular  question  that  may  be  presented. 
We  are  not  willing  to  trust  to  any  one 
man  upon  the  bench  for  his  knowledge 
of  commercial  law;  nor  am  I  willing  to 
trust  his  influence  with  his  fellow-mem- 
bers of  the  bench  for  such  knowledge  as 
is  necessary  for  them  to  possess,  in  order 
to  a  proper  hearing  and  decision  upon  the 
questions  which  may  arise  in  the  admin- 
istration of  commercial  law;  and  this  re- 
mark is  applicable  to  all  cases  that  can 
possibly  arise,  whether  under  the  law  pe- 
culiar to  the  district  in  which  land  titles 
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are  more  frequently  occurring  than  in 
others,  or  questions  arising  in  the  oil  re- 
gion, where  bills  of  equity  are  required 
to  be  understood,  or  questions  arising  in 
the  coal  region,  or  in  any  other  region  of 
the  State.  It  is  necessary  that  every  man 
upon  that  bench  should  either  be,  him- 
self, acquainted  with  the  subject,  gener- 
ally, or  able,  readily,  to  make  himself 
acquainted  with  it,  when  he  comes  to  hear 
and  decide  it. 

Now,  what  will  be  the  effect  of  dividing 
the  State  into  districts  ?  It  will  be  to  say, 
however  good  an  individual  may  be,  how- 
ever superior  he  may  be  to  all  others  that 
may  be  presented,  we  are  precluded  from 
choosing  him  for  a  position  upon  the 
bench,  by  geographical  lines.  You  can- 
not take  this  man,  the  best  in  the  State 
for  the  position  ;  acknowledged  by  all  the 
bar  to  be  the  best,  possessed  of  the  best 
qualities  and  the  greatest  learning — you 
cannot  take  him,  when  a  vacancy  occurs, 
because  he  does  not  happen  to  reside  in 
the  proper  district.  Thus  you  preclude 
the  people  at  large  from  electing  whom 
they  will,  by  saying  that  he  must  be  taken 
from  a  particular  district.  Gentlemen 
shake  their  heads ;  but  if  that  is  not  the 
meaning  of  it,  why  district  the  State? 

Mr.  Beebb.  Does  the  gentleman  un- 
derstand that  the  amendment  includes 
the  idea  of  taking  the  nominee  from  the 
particular  district  in  which  he  is  to  be 
elected  ? 

Mr.  Darlington.    I  suppose  it  does. 

Mr.  Beebe.    I  do  not  so  understand  it. 

Mr.  Lamberton.    Not  at  all. 

Mr.  Darlington.  I  understand  what 
the  gentlemen  say. 

Mr.  Bbebe.  The  selections  are  made 
from  the  State,  but  the  election  is  by  the 
district. 

Mr.  Darlington.  I  understand  what 
the  gentlemen  say  perfectly  well ;  but 
nevertheless  the  result  would  be  the 
same.  If  a  district  is  called  upon  to  elect 
a  judge,  the  rest  of  the  State  has  no  part 
in  it,  and,  as  a  necessary  consequence,  he 
would  be  selected  from  the  district  where 
his  electors  reside.  That  would  be  the 
result.  When  a  district  of  the  State,  one 
of  seven,  or  five,  or  whatever  number 
you  please,  has  cast  upon  it  the  sole 
duty,  regardless  of  what  all  the  rest  of 
the  State  may  think,  of  electing  a  judge 
for  the  Supreme  Court,  it  is  in  vain  to  tell 
me  that  it  will  not  select  him  from  its 
own  midst;  but  if  that  people  will  not 
select  him  from  their  own  district,  I  ask 
where    is   the    propriety    of    precluding 


others  from  participating  in  the  choice? 
If  the  western  district  chooses  to  select  a 
gentleman  from  Philadelphia,  why  not 
let  Philadelphia  and  all  the  surrounding 
region  of  the  State  besides  the  west  par- 
ticipate also  in  that  choice,  because  it 
might  be  that  the  western  district  might 
select  a  man  in  Philadelphia  who  would 
not  be  acceptable  to  the  rest  of  the  State. 

Now,  what  is  the  argument  for  allowing 
the  election  to  be  by  districts?  The  pecu- 
liar knowledge  gentlemen  have  of  the 
members  of  the  bar  residing  within  their 
district.  Are  gentlemen  sincere  when 
tliey  tell  me  that  this  contemplates  the 
peculiar  knowledge  of  gentlemen  re- 
siding not  in  their  district,  that  is 
known  to  them  alone,  and  not  to  others  ; 
that  they  are  better  qualified  to  judge 
of  the  capacity  of  a  man  in  another 
part  of  the  State  for  the  office  of  su- 
preme judge  than  those  who  live 
around  him?  Where  is  the  reason  for 
committing  to  a  district  of  the  State  the 
choice  of  a  man  from  another  part  of  the 
State,  of  whom  it  will  not  be  pretended 
that  they  have  any  superior  knowledge, 
over  those  who  live  around  that  man  ? 
No,  this  is  not  the  idea.  You  may  tell 
me  so;  you  may  argue  here,  and  you 
may  proclaim  from  the  house-tops  that 
you  do  not  mean  to  confine  the  selection 
to  the  district ;  but  if  so,  the  foundation 
of  this  amendment  is  not  true  in  point  of 
fact;  it  will  not  be  found  to  be  true. 
They  will  be  selected  from  the  district, 
because  of  the  reasons  which  have  been 
advanced  ;  the  people  there  better  know 
the  men  within  the  district  than  they 
know  those  out  of  the  district.  Then  is 
it  not  better  in  selecting  officers  who  are 
State  officers  emphatically,  who  are  not 
district  officers,  who  are  judges  over  the 
whole  State,  that  the  whole  State  should 
be  allowed  to  participate  in  the  choice  ? 
Will  it  not  be  done  as  well  ? 

How  is  the  result  to  be  accomplished  ? 
Only  by  party  machinery  we  admit.  We 
are  divided  for  all  practical  purposes  into 
two  parties,  and  we  always  shall  be. 
Each  party  elects  its  representatives  to 
discharge  a  duty  which  it  can  no  other- 
wise discharge,  by  placing  in  nomination 
its  best  man  or  him  who  is  supposed  to 
be  its  best  man  ;  the  other  party  does  the 
same,  places  before  the  community  its  best 
man ;  and  then  you  and  I  have  the  choice 
between  those  two  best  men  of  the  whole 
State.  I  want  to  have  a  choice  in  voting 
for  them  as  well  as  in  selecting  them  ;  and 
in  that  way  (for  it  is  the  only  practicable 
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"Way)  we  arrive  at  who  shall  bo  the  man 
best  qiuili tied  undef  all  circumstances  to 
enjoy  the  honors  and  to  discharge  thcdu' 
ties  of  the  high  otttce  of  judge  of  the  Su* 
preme  Court* 

For  these  reasons  I  am  decidedly  op- 
posed to  any  distdoting  of  the  State  for 
the  purpose  of  selecting  men,  whether 
from  their  own  districts  or  from  others ; 
and  as  to  selecting  from  others,  I  think  I 
see  that  it  is  a  myth»  I  am  opposed  to 
any  other  plan  than  selecting  from  the 
whole  State,  and  electing  by  the  people  of 
the  whole  State. 

Mr.  .1.  Price  WbThbrilIj.  Mr.  Chair- 
inan  :  I  did  not  intend  to  say  a  word 
upon  the  article  on  the  judiciary,  for  the 
reason  that  I  consider  that  that  matter  be- 
longed purely  to  th6  profession,  and  as  a 
layman,  not  a  lawyer,  I  thought  it  would 
be  an  una"thori^ed  interference  for  me  to 
say  anj'thing  upon  a  subject  about  which 
perhaps  I  know  but  little.  But  on  this 
question  as  to  the  election  of  judges  of  the 
Supreme  Court  by  districts  you  must 
work  it  out  in  its  practical  results,  and 
fully  understand  it,  and  it  doee  seem  to 
me  that  the  gentleman  from  Dauphin 
(Mr.  Lamberton)  has  ovetlooked  one 
point  in  this  diRcussion.  There  is  a  great 
deal  of  force  in  what  he  says.  I  admit 
that  the  best  interests  of  this  State  requiit; 
representation  ;  but  does  he  secure  it  by 
the  method  which  he  has  just  presented? 
With  the  map  before  me,  I  have 
gone  over  this  matter  with  tliis  re- 
sult: The  population  of  the  State  is  3,500,- 
000  ;  if  we  were  to  adopt  the  amendment 
proposed  we  shall  have  seven  judges  of' 
the  Supreme  Court,  and  the  quota  based 
upon  a  population  of  500,000  to  each  judge; 
all  will  admit  that.  It  is  right  that  we 
should  make  population  the  basis  of  rep- 
resentation ;  no  other  method  I  deem 
would  beadmissable,  and  I  do  not  suppose 
we  can  fairly  arrive  at  that  proper  result 
in  any  other  way.  Thus  each  district  out 
of  which  a  judge  of  the  Supreme  Court 
should  be  elected  must  contain  a  popula- 
tion of  five  hundred  thousand,  no  more, 
no  less.  Now  let  us  work  out  the  plan 
upon  this  basis.  To  give  the  northern 
section  of  Pennsylvania  a  judicial  repre- 
sentation based  upon  the  population  of 
500,000,  you  must  include  twenty-five 
counties,  running  the  southern  boundary 
of  that  district  on  an  even  line  with  the 
southern  line  of  Centre  county,  a  line 
running  nearly  half  through  the  State, 
with  a  judicial  district  representation  of 
not  less  than  twenty-five  counties.  Look 
5— Vol.  IV. 


over  the  various  interests  of  the  twenty- 
five  counties  in  that  district,  countiescon- 
f\ned  to  no  one  interest,  but,  perhaps,  rep- 
resenting ail,  would  such  a  district  re- 
quire a  special  judge  for  a  special  inter- 
est? Following  out  the  idea,  how  unfair 
would  it  be  for  the  eastern  section  of  the 
State,  for  Philadelpilijt,  With  her  675,000 
she  could  very  readily  add  a  few  coun- 
ties around  her,  and  then  claim  two 
judges  of  the  !->upreme  Court,  to  look  after 
her  special  interests. 

Mr.  Beebe.    She  has  them  now. 

Mr.  J.  Price  Wetherili.,  She  has 
them  now,  I  know ;  but  under  this  rule 
of  seven  she  could  claim  two.  If  gentle- 
men will  follow  nle  out  they  will  see  that 
I  am  not  much  mistaken.  Therefore  we 
have  two  for  Philadelphia  and  her  sur- 
roundings. We  have  one  for  twenty-five 
counties  in  the  northern  section  of  the 
State.  W*e  shoilld  have  two  for  Alleghe- 
ny and  her  silrroUndingSi  and  this  would 
leave  for  the  southern  section  of  the  Statei 
with  a  population  vastlv  below  five  hun- 
dred thousand,  the  proper  i>opUlalion  for 
one  judge,  tU)o  jitdf^es.  This  is  not  fair, 
And  it  is  not  right,  and  I  doubt  verj'  much 
w'hethcr,  by  a  irtathematical  calculation, 
the  State  can  be  fairly  distributed  by  a 
quotient  so  large  as  five  hundred  thou- 
sand. I  hope  the  matter  will  be  carefully 
looked  into,  and  its  praetical  workings 
studied  and  well  understood,  before  we 
vote  on  the  amendment  ottered  by  the 
gentleman  from  Dauphin. 

Mr.  BiDDLE.  Mr.  Chairman:  I  am 
decidedly  opposed  to  this  amendment. 
It  seems  to  me  that  the  only  effect  of  its 
passage  would  be  to  dwarf  and  belittle 
the  judges  of  the  court  of  last  resort.  All 
have  conceded,  no  matter  how  our  votes 
have  heretofore  been  cast  on  the  previous 
portions  of  this  article,  that  it  is  most  de- 
sirable to  lift  the  judge  from  beyond  the 
influence  of  mere  party  politics,  and  to 
guard  and  preserve  his  independence  by 
all  the  machinery  which  it  is  in  our  power 
to  apply. 

What  does  this  amendment  in  ett'ect 
propose?  I  know  it  may  be  said  that  in 
reality  it  does  not  do  what  I  am  about  to 
state;  but  its  political  operation  will  be 
just  this :  You  district  the  State  into  five 
districts 

Mr.  Baker.     Seven. 

Mr.  BiDDLE.  Well,  seven;  so  much 
the  worse ;  into  seven  districtsfnecessarih' 
separfttely  composed  of  contiguous  coun- 
ties; and  although  you  tell  us  that  each 
district  naay  make  its  selection  from  any 
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other'  pOTtioii  of  the  State ',  yet  by  the 
very  plan  of  districting  the  State  yoil  ed- 
ucate the  people  to  believe  that  they  must 
Of  necessity  select  from  these  districts  him 
■Who  IS  to  represent  them  on  the  bench  of 
the  court  of  last  resort.  It  will  be  pre- 
cisely as  it  is  with  the  congressional  dis- 
tricts of  the  State.  Every  one  knows  that 
the  people  of  a  district  are  not  limited  in 
their  selection  to  the  choice  of  a  man  resi- 
dent within  the  district ;  but,  practically, 
the  effect  is  always  to  con/lne  the  selec- 
tion within  those  narrow  geographical 
limits,  and  it  is  absolutely  unheard  of  that 
a  representative  is  selected  from  the  ca?;t- 
ern  portion  of  the  State  to  rei^resent  the 
electors  of  a  western  district,  and  vice 
versa;  yet  there  is  no  law  to  forbid  it. 

Now,  what  will  be  the  direct  effect  re- 
sulting from  this  mode  of  election  ?  You 
tell  the  i^eople  of  the  State  in  advance,  that 
instead  of  making  their  choice  of  these 
high  priests  who  are  to  serve  at  the  altar 
of  the  law,  there  are  seven  men  of  equal 
weightand  intellectual  endowments  found 
in  the  seven  geographical  divisions  into 
which  the  State  is  divided.  You  begin 
by  stating  a  proposition  which  carries  ab- 
surdity on  its  face.  Men  are  not  parcelled 
out  as  to  ability  according  to  mere  geo- 
graphical divisions.  If  you  want  respecta- 
ble mediocrity  you  can  always  get  it  in 
that  way,  but  the  foremost  men  in  the 
State  are  not  dependent  for  their  intellec- 
tual existence  upon  the  narrow  lines 
which  Legislatures  may  choose  to  draw 
in  separating  one  district  from  another. 

I  want,  Mr.  Chairman,  and  this  Conven- 
tion wants— althougli  we  seek  to  attain 
that  object  by  means  a  little  different — 
and  this  community  wants,  the  seven 
strongest  men  in  the  State,  no  matter 
from  what  section  they  come,  to  fill  the 
seats  upon  the  supreme  bench  of  this 
Commonwealth.  So  fur  as  I  am  concern- 
ed, I  disclaim  in  toto  the  narrow,  paltry, 
petty  feeling  that  would  be  gratified  by 
finding  a  single  man  of  these  seven  drawn 
from  my  peculiar  neighborliood  or  geo- 
graphical division  unless  he  were  the 
foremost,  or  among  the  foremost  men  in 
the  State.  God  forbid  that  my  thoughts 
and  my  feelings  should  ever  be  so  paltry 
or  so  petty  as  that,  under  this  specious 
guise  of  securing  a  representative  to  for- 
ward the  local  views  of  my  section.  I 
should  prefer  a  man  from  this  cit^-,  wiien 
he  was,  in  learning  and  ability,  second  to  a 
man  from  the  county  of  Erie  or  from  tlie 
county  of  Allegheny.  If  you  put  it,  as  I 
hope  it  never  will  bo  put,  upon  the  ground 


of  an  appeal  to  the  political  feelings  of  the 
people,  I  say  the  same  thing.  I  would 
rather,  and  I  believe  the  thinking  people 
of  the  party  with  which  I  have  acted, 
would  rather  see  upon  the  supreme  bench 
In  perpetuity,  five  men  or  seven  men  se- 
lected orio^nally  from  the  parties  op^josed 
to  them  in  politics — if  they  go  there,  casting 
aside  ever3'' interest  and  e^erv-  influence 
except  that  of  devotion  to  the  busi  ness  they 
are  called  to  perform— than  to  have  by  these 
narrow  terms  of  selection,  a  man  to  repre- 
sent, forsooth,  politically  my  judicial 
district !  I  want  no  such  representation. 
I  disclaim  it,  I  want  the  Jtidge  who  will 
sit  Uix)n  that  august  tribunal  and  dispense 
law  neither  in  accord  nor  in  discord  with 
the  political  feelingsof  any  jjarty.  I  want 
him  to  do  that  which  is  right.  I  want  no 
partisan  or  popularity  hunter.  I  want  no 
regarder  of  persons  or  of  parties.  I  want 
men  to  go  there  absolutely  unfettered, 
and  not  to  feel  that  a  great  office,  the  du- 
ties of  which  they  are  called  upon  to  per- 
form, is  given  to  them  as  a  reward  for 
their  past  fidelity  to  one  side  or  to  the 
other,  or  for  their  supposed  adherence  to 
the  interests  of  a  particular  section. 

Let  us  look  a  little  closer  into  the  reasons 
that  have  been  offered  for  this  districting 
of  the  State.  We  are  told,  and  with  some 
show  of  force,  that  in  the  north-eastern 
part  of  the  State  there  is  a  peculiar  char- 
acter of  litigation.  We  have  the  Connec- 
ticut titles  to  be  decided  and  administered 
upon  judicially.  We  are  told  that  in  the 
south-east  we  have  cases  affecting  the 
commercial  and  maritime  interests  of  the 
community.  We  are  told  that  in  the  cen- 
tre— not  strictly  a  geographical  centre, 
but  as  opposed  to  the  two  corners  to  which 
I  have  referred — we  have  the  mining  in- 
terests. Again,  in  that  great  region  which 
is  fed  from  the  oil  springs,  there  is  still 
another  class  of  interests.  And  you  sa3'' 
in  advance  :  "Send  us  a  judge  who  is 
familiar  witli  these  particular  local  inter- 
ests, let  him  be  as  ignorant  as  possible  of 
ever^'thing  else."  Can  you  make  a  har- 
monious unit  composed  of  these  discor- 
dant elements?  There  never  was  a  greater 
mistake  in  the  world.  The  man  whose 
mind  is  thoroughly  imbued  with  the 
principles  of  the  law,  no  matter  from  what 
section  of  the  State  he  comes ;  the  man 
who  is  an  educated  and  a  trained  man, 
with  large  experience  and  fine  intellectual 
powers,  will  master  in  a  very  short  time 
tlie  particular  principles  that  are  appli- 
cable to  the  interests  of  a  particular  section 
of  the  State.     But  a  man   who  goes  upon 
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the  supreme  bench  with  his  narrow  views 
limited   to   the  supposed  particular  local 
interests  of   the  section  from   which  he 
comes,  will  never  be  able  to  grapple  with 
the  principles  of  a  great  case,  even  where 
the  interests  of  his  own  section  are  con- 
cerned, when  it  becomes  necessary'  to  do 
so.      He  simply  will   be  unable   to  rise, 
because  the  power  of  soaring  above  the 
fogs  and  mists  of  a  lower  region  does  not 
exist  in  him.    You  have  clipped  him  in 
advance.    You  have  told  him  tliat  it  is 
unnecessary  for  him  to  be  anything  more 
than  a  mere  sectional  lawyer,  and  if  he 
attempts  to  rise  into  anything  like  a  higher 
region,  he  is  weighted  down   in  advance 
by  the  consciousness  of  his  own  debility. 
I  do  trust  that  gentlemen  will  pause 
before  they  narrow  the  Supreme   Court 
in  the  manner  proposed  by  this  amend- 
ment.    I  find  no  fault  with  what  has  al- 
ready been  done.  I  bow  cheerfully — with 
alacrity  of  acquiescence — to  the    verdict 
of  yesterday,  because  behind  it  I  see  that 
anxious  feeling  to  do  what  we  all  have  so 
much  at  heart,  to  raise  these  judicial  tri- 
bunals, one  and  all,  above  anything  like 
mere  political  influence  ;  and  I  feel  sure 
that   that  vote  is  indicative  of  a  sound 
opinion  in  this  body  in  that  regard,  for 
although  I  may  differ  with  other  gentle- 
men as  to  the  mode  of  effecting  that  which 
we  so  earnestly  desire  to  see  accomplished, 
1  know,  from  what  I  have  heard  and  from 
what  I  have  seen,  that  every  man  who  cast 
his  vote  yesterday  did  so  with  an  earnest 
feeling,  a  desire  close  to  his  heart,  that  by 
the  vote  he  was  giving  he  would  secure 
the  placing  of  all  our  judges  beyond  any- 
thing like  political  influences.     That  was 
the  argument  put  so  well  by  the  gentle- 
man from  Lancaster  (Mr.  H.  G.  Smith.) 
That  was  the  argument  put  so  well  by  the 
gentleman  from  Blair  (Mr.  Landis.)  Both 
these  gentlemen  were  in  perfect  accord 
with  the  general  line  of  thought  of  the 
gentleman    from     Dauphin,    (Mr.    Mac- 
Veagh,)  who  spoke  so  ably  and  so  elo- 
quently day  before  yesterday,  upon  the 
same  subject.    They  viewed   the  matter 
precisely  iu  the   same   light,    but    they 
thought  the  ways  by  which  the  end  was 
to  be  reached  were  different.     And  I  say 
now,  in  conclusion,  do  not  let  gentlemen 
be  misled  by  this  appeal  to  sectional  in- 
terests.    Let  us  rise  above  it.    Let  us  do 
this  work,  not  as  northern  men,   not  as 
western  inen,  not  as  Philadelphians,  but 
as  men  wlio  have  at  heart  only  one  ob- 
ject, that  of  keeping  the  judiciary  of  this 
gi-and  old  State  where  it  has  always  been, 


first  among  the  foremost,  whose  decisions, 
already  cited  and  recognized  for  the  val- 
uable law  they  contain  throughovit  the 
civilized  world  where  our  own  peculiar 
code  prevails,  Avill,  if  we  do  not  by  our 
action  here  on  this  section  purposely  be- 
little them,  continue  in  the  future  to  be  a 
beacon  light  to  the  seeker  after  the  true 
principles  of  jurisprudence. 

Mr.  Bartholomew,  Mr.  Chairman : 
I  must  confess  that  when  I  first  heard 
this  proposition  submitted  to  the  Conven- 
tion, not  in  its  precise  shape  as  submitted 
this  morning,  but  as  it  was  originally  pre- 
sented and  referred,  I  regarded  it  as  ex- 
ceedingly plausible.  I  must  confess  that 
for  a  time  it  received  my  approbation ; 
but  after  considering  it  deliberately,  I 
have  made  up  my  mind  that,  however 
plausible  and  specious  it  may  be,  yet  it 
has  within  it  that  which  is  a  violation  of  a 
Ijrinciple  of  right. 

Of  course,  there  are  two  reasons  that 
appeal  to  the  minds  of  delegates  who  are 
favorable  to  this  proposition.  The  first  is 
one  that  is  worthy  of  consideration,  and  of 
very  grave  and  careful  consideration,  and 
that  is  the  neutralizing  of  the  political 
complexion  of  the  supreme  bench.  That 
is  an  object  that  we  should  all  strive  to 
obtain,  an  object  that  is  desirable,  one 
that  is  worthy  of  our  efforts.  There  is  an- 
other, and  that  is  one  which  appeals  to  a 
feeling  more  unworthy,  a  feeling  of  local 
pride,  and  the  hope  perhaps  of  local  pre- 
ferment; because,  however  this  proposition 
may  be  gilded,  howeverit  may  be  veneer- 
ed, nevertheless  it  is  a  proposition  which 
concedes  to  definite  geographical  districts 
the  selection  of  candidates  for  the  su- 
preme bench.  Now,  upon  the  political 
ground,  the  simple  question  is,  do  we  not 
sacrifice  too  much  to  obtain  the  object,  to 
wit,  the  neutralization  of  the  political 
complexion  of  the  Supreme  Court,  by  the 
adoption  of  this  proposition  ?  Cannot  the 
object  be  obtained  by  other  means  sim- 
pler and  more  effective,  and  not  so  expen- 
sive to  principle  ? 

I  take  it  as  a  proposition  that  this  Su- 
preme Court  of  ours  should  not  be  a  mo- 
saic, that  it  should  not  be  cracked  and 
shattered  into  pieces,  but  that  it  should 
be  a  perfect  unit,  and  that  the  men  who 
compose  that  court  should  not  be  merely 
men  who  are  big  enough  in  their  intellec- 
tual or  in  their  legal  reputation  to  spread 
over  a  district,  but  that  they  should  be 
great  enough  and  grand  enough  to  spread 
all  over  the  Commonwealth  of  Pennsyl- 
vania, and  that  forthat  reason  they  should 
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be  selected  as  judges  of  this  court.  The 
people  of  the  Commonwealth,  not  of  a 
part  of  the  Commonwealth,  but  of  the 
whole  Commonwealth,  should  have  con- 
fidence in  their  ability,  in  their  integrity, 
and  in  their  learning ;  and  this  it  is 
which  renders  them  the  proper  recipients 
of  this  great  trust. 

I  take  it  tliat  this  proposition  appeals  to 
me  peculiarly  because  I  live  in  the  an- 
tharcitecoal  region,  a  region  the  interests 
of  wliich  are  regulated  by  special  laws.  It 
has  been  said,  and  perhaps  well  said,  by 
one  of  the  judges  of  tlie  Suiweme  Court, 
that  the  anthracite  coal  region  of  Pennsyl- 
vania was  like  a  province ;  it  was  a  province 
within  the  Commonwealth,  dependent 
upon  its  own  laws  and  its  own  regulations 
for  its  government,  and  those  special  laws 
were  almost  unknown  to  any  judge  out- 
side of  those  who  had  spent  a  life  in  the 
enforcement  of  the  laws  and  the  statutes 
relating  to  that  special  district.  The  gen- 
tleman from  Pliiladelphia  (Mr.  Wood- 
ward) when  he  was  upon  that  bench, 
coming  from  the  same  region,  was  well 
acquainted  with  those  laws  and  those  en- 
actments. He  was  well  acquainted  with 
this  great  interest ;  he  understood  this 
business.  And  after  he  left  tliat  bench 
this  interest  was  left  without  any  person 
on  the  bench  who  was  familiar  or  ac- 
quainted with  it,  and  we  have  had  difii- 
culties^^difficulties  that  the  judges  them- 
selves have  candidly  and  frankly  ac- 
knowledged. We  have  had  cases  involv- 
ing n^ining  rights,  lease-hold  interests, 
and  the  conflict  that  necessarily  arises  in 
working  stratas  of  coal,  that  cauld  not  bo 
readily  underetood  without  understand- 
ing the  practical  working  and  operation 
of  the  ooal  mines.  That  suoh  questions 
should  have  to  be  passed  on  by  a  court 
unfamiliar  with  them  is  an  evil,  it  js 
true ;  but  is  it  not  one  that  we  had  far 
better  bear  than  rush  to  another  which 
has  within  it  an  element  which  must  de- 
press and  lower  tlje  character  of  the 
bench  itself;  which  must  render  it  not  a 
complete  whole,  but  a  divided  whole, 
and  that  may  be  an  incongruous,  a  dis- 
jointed anda  distorted  division?  When 
we  take  men  from  special  districts  we 
may  have  men  who  understand  the  inter- 
ests of  those  districts  particular! ly,  but 
can  they  represent  the  wliole  State  ?  Can 
they  know  tlie  interests  of  tlie  whole 
State?  Let  us  have  men  familiar  with 
the  principles  of  the  law,  who  understand 
that  whioh  it  is  their  duty  to  understand  ; 
and  then,  on  the  ^mere  question  of  their 


practical  application  to  facts  arising, 
knowledge  can  only  be  received  from 
those  who  are  in  the  practical  operation  of 
the  work  ;  and  when  once  that  is  under- 
stood a  man  of  mind  can  apply  the  law, 
and  it  is  not  necessary  that  every  judge 
should  understand  the  detailed  working 
of  every  interest  within  the  Common- 
wealth to  apply  the  principles  of  law  to  it. 

I  am  not  willing  to  run  the  risk  which 
I  believe  this  proposition  would  result  in, 
of  the  endorsement  or  the  choice  of  those 
who,  by  reputation  or  by  ability,  are  not 
sufficient  to  cover  the  Commonwealth,  but 
simply  a  district.  Thereby  I  believe  that 
we  should  belittle  this  great  tribunal 
which  ought  to  represent  and  protect  the 
interests  of  the  whole  people  of  this  Com- 
monwealth ;  to  whose  hands  are  confided 
the  interests  of  every  citizen,  the  liberty, 
and  the  property,  and  the  rights,  of  every 
citizen  in  the  Commonwealth,  without 
respect  to  the  occupation  in  which  he  is 
engaged,  without  respect  to  his  position, 
without  respect  to  his  locality.  I  say 
that  there  should  be  nothing  done  that 
would  create  a  local  prejudice  upon  the 
bench,  but  that  the  court  itself  should  be 
as  broad  as  the  Commonweath,  and  that 
it  should  have  at  heart  the  interests  of 
the  whole  Commonwealth  without  regard 
to  localit3'^,  and  without  the  danger  of  be- 
getting prejudices  arising  from  any  local 
or  specific  interest. 

For  these  reasons  I  shall  oppose  this 
amendment;  they  are  conclusive  with 
me. 

Mr.  CiAKK.  Mr.  Chairman  :  It  seems 
to  me  that  this  discussion  proceeds  upon 
a  wrong  j^xrinciple.  The  office  of  judge  is 
not  in  any  sense  a  representative  office  or 
the  court  a  representative  body.  A  judge 
ought  to  have  no  constituents.  He  is  not 
put  upon  the  bench  to  represent  any  in- 
terest or  any  locality,  or  any  political 
party  or  sentiment,  or  any  other  public  or 
local  sentiment.  He  is  put  upon  the 
bench  on  account  of  his  profound  learn- 
ing, his  intellectual  acquirements,  and 
his  distinguished  qualities  as  a  lawyer  and 
a  man. 

We  have,  in  this  country  and  in  this 
State,  representative  officers.  Members  of 
the  Assembly,  members  of  the  Senate,  and 
members  of  Congress,  have  constituen- 
cies, and  are  properly  said  to  represent 
such  constituencies  ;  they  are  sent  there 
at  times  to  represent  particular  interests  in 
the  community  and  particular  localities. 

If  the  principle  upon  which  this 
amendment  goes   was  carried  out,  why 
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should  not  the  Pennsylvania  railroad 
have  a  representation  upon  the  bench? 
Why  should  not  the  corporations  of  the 
Commonwealth  be  represented?  Why 
should  not  the  interests  of  manufactures 
and  of  agriculture,  and  all  the  distinctive 
and  several  material  interests  of  the  Com- 
monwealth, be  represented  upon  the 
bench  of  the  Supreme  Court  of  the  State  ? 
If  the  principle  is  a  good  one  in  part,  it 
is  good  all  the  way  through.  If  Phila- 
delphia must  be  represented  because  of 
her  commerce  and  her  manufactures,  and 
tlie  western  part  of  the  State  on  account 
of  its  agricultural  interests,  and  the  mid- 
dle part  on  account  of  its  mining  interests, 
why  should  not  these  interests  be  repre- 
sented themselves,  not  by  localities,  but 
directly  represented  as  important  inter- 
ests upon  that  bench?  I  ai^prehend  that 
the  great  desideratum  in  the  Supreme 
Court  is  to  have  a  united  court,  to  have 
men  there  sitting,  not  representing  any 
interest  whatever  in  the  Commonwealth, 
but  representing  merely  the  learning  of 
the  law  and  the  cause  of  j  ustice. 

Why,  suppase  this  was  carried  into 
force,  one  of  the  judges  representing  the 
commercial  interests  of  Philadelphia  or 
the  interests  of  railroad  corporations,  and 
another  representing  the  oil  interest  or 
the  petroleum  interest  of  the  nortli-west, 
and  a  question  such  as  the  legality  of  tlie 
South  improvement  company  was  pre- 
sented to  the  court,  would  the  gentleman 
representing  the  oil  interest  feel  himself 
called  upon  to  advocate  the  interests  of 
his  constituency,  or  the  gentleman  repre- 
senting the  railroad  corporations  feel 
called  upon,  as  a  representative  man,  to 
represent  the  interests  of  railroads  and 
transportation  companies  ?  What  a  scene 
would  this  present  on  the  bench  of  the 
Supreme  Court!  I  tell  you,  Mr.  Chair- 
man, that  the  advocates  of  particular  in- 
terests should  have  their  seats  at  the  bar, 
whilst  upon  the  bench  we  want  men  de- 
voted to  no  interest  whatever. 

I  think  that  wherever  the  interest  of 
manufactures,  or  agriculture,  or  com- 
merce, or  corporations,  or  insurance,  or 
whatever  general  interests  may  prevail 
throughout  the  Commonwealth  interfere, 
we  ought  to  have  no  special  interest  re- 
presented upon  the  bench, but  their  special 
claims  for  judicial  i^rotection.  should  be 
presented  by  the  attorneys  of  those 
interests  from  the  bar,  and  ought  to  be 
acted  vipon  disinterestedly  by  the  mem- 
bers of  the  bench. 


I  think  the  amendment  starts  from  a 
wrong  principle,  and  introduces  a  new 
feature  in  the  history  of  the  Supreme 
Court ;  and  therefore  1  shall  vote  against 
it  as  an  improper  measure. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Dauphin,  (Mr.  Lamberton,)  to  the 
amendment  of  the  gentleman  from  Phila- 
delphia (Mr.  Woodward.) 

The  amendment  to  the  amendment  was 
rejected,  there  being,  on  a  division: 
Ayes,  seventeen,  not  a  majority  of  a 
quorum. 

Mr.  BucKALEW.  The  exact  question 
I  believe  is  on  the  amendment  of  the 
gentleman  from  Philadelphia  (Mr.  Wood- 
ward.) I  am  strongly  in  favor  of  one  of 
the  leading  objects  jn  view  in  the  amend- 
ment which  has  just  been  rejected.  It 
must  be  evident  to  every  member  who 
reflects,  however  briefly,  upon  this  sub- 
ject, that  the  Supreme  Court  of  the  .State, 
as  we  have  determined  to  constitute  it  by 
the  votes  of  the  people,  must  be,  and  if 
our  ideas  work  properly  will  be,  a  ijopu- 
lar  court  in  the  best  sense  of  that  term ; 
and  we  should  so  select  the  members  of 
that  court  that  popular  confidence  in  it  will 
be  maintained  under  all  circumstances, 
in  times  of  the  highest  excitement  and 
when  disturbing  influences  come  to  influ- 
ence results.  To  secure  this  end,  it  is  ab- 
solutely necessary  that  the  judges  of  that 
court  should  be  divided  politically;  that 
they  should  represent,  as  far  as  their 
election  is  concerned,  the  whole  mass  of 
the  people  of  the  Commonwealth  and  not 
a  party  only. 

The  amendment  which  the  Convention 
has  just  rejected,  had  the  one  recom- 
mendation— that  it  would  have  divided 
that  court  in  the  sense  to  which  I  have 
referred.  But  there  were  objections  to  it, 
Avhich  seemed  to  me  insuperable,  and 
therefore  I  voted  against  it — those  point- 
ed out  so  handsomely  by  the  member 
from  Philadelphia  who  sits  behiud  me, 
(Mr.  Biddle,)  and  others — and  I  thought 
that  we  could  better  accomplish  our  pur- 
pose in  some  other  way,  in  a  different 
form.  For  the  result  which  you  get,  in  a 
case  of  this  sort,  by  the  formation  of  single 
districts,  or  districts  selecting  but  one 
person,  is  accidental.  It  may  or  may  not 
accomplish  the  purpose  of  a  fair  repre- 
sentation of  the  people  who  cast  votes  in 
the  several  districts,  and  the  result  may 
depend  ujjon  the  making  of  the  districts 
by  the  Legislature,  or  by  other  authority, 
by  which  they  are  constituted,  and  we 


66 


DEBATES  OF  THE 


know  that  gerrymandering  is  one  of  the 
great  evils  of  modern  times,  and  it  is  an 
evil  inseparable  from  the  plan  suggested 
by  the  amendment  of  the  member  from 
Dauphin,  (Mr.  Lamberton,)— the  break- 
ing of  the  State  into  seven  districts  for  the 
election  of  the  seven  members  of  our 
highest  court. 

Now,  sir,  the  proposition  made,  and 
afterwards  withdrawn,  by  the  member 
from  Allegheny,  on  my  right,  (Mr.  S.  A. 
Purviance,)  of  dividing  the  State  into 
three  grand  divisions  for  the  purpose  of 
selecting  judges  of  the  Supreme  Court, 
was,  in  my  judgment,  much  better.  You 
would  have,  under  that  proposition,  a 
larger  tield  of  selection — a  greater  mass 
and  variety  of  ability  under  your  hand. 
In  any  case,  when  you  came  to  make 
nominations,  the  selection  of  judges  would 
not  be  so  much  disturbed  and  perverted 
by  local  influences,  as  in  the  plan  pro- 
posed by  the  amendment  which  has  been 
rejected. 

But  I  think,  after  all,  the  better,  and 
the  much  better,  plan  is  that  which  we 
have  had  hei-etofore — the  selection  of  the 
judges,  who  are  to  serve  the  people  of  the 
whole  State,  by  the  people  of  the  whole 
State,  so  that  those  whose  interests  in 
common  are  involved  in  the  action  of 
that  Court  shall  act  jointly  in  the  selec- 
tion of  the  judges  of  that  court.  The 
2>eople  are  familiar  with  this  system,  and 
they  will  demand  of  us  very  strong  and 
satisfactory  reasons  for  any  change. 

But  one  thing  is  certain.  That  court 
cannot  retain  the  confidenee  of  the  people, 
cannot  maintain  its  character  as  a  great 
popular  tribunal,  one  constituted  directly 
by  popular  votes,  if  you  do  not  provide 
that  the  judges,  fi-om  the  very  necessities 
connected  with  the  manner  of  electing 
them,  shall  be  divided  between  the  great 
electoral  divisions  of  our  people,  as  they 
are  known  to  exist,  and  will  always  exist 
hereafter;  and,  sir,  a  proposition  like  that 
tiontained  in  the  section  before  us,  will 
not  accomplish  this  end,  that  pi-oposition 
being  that  one  of  the  two  groat  political 
divisions  of  this  State,  whichever  it  may 
happen  to  be,  shall  elect  three  judges  of 
the  Supreme  Court  of  the  State,  by  its 
own  votes,  next  fall,  or  whenever  thetirst 
election  shall  take  place.  There  will  be, 
this  fall,  a  seat  on  that  bench  vacant  by 
expirati'on  of  term,  and  then  wo  pix>pose 
to  add  two  new  judges  to  that  court,  so 
that  a  single  election  and  a  single  interest 
in  an  election  shall  select  the  whole  three, 
and  thus  dominating  that  court  for  twen- 


ty-one years  at  least.  The  court  will  be 
substantially  constituted  according  to  the 
result  obtained  at  a  single  election ! 

Now,  sii-,  what  was  one  of  the  leading 
ideas  of  the  amendment  of  1850,.  which 
made  judges  elective?  If  you  will  read 
that  amendment,  you  will  find  that  the 
idea  of  the  drafter  of  that  amendment 
was  that  one  judge  of  the  Supreme  Court 
siiould  be  elected  every  third  year.  The 
terms  of  the  judges  were  fixed  at  fifteen 
years,  the  number  was  fixed  at  five  ;  and 
then  the  expiration  of  the  terms  as  ar- 
ranged, was  at  recurring  intervals,  so  that 
one  should  be  elected  every  third  year„ 
But  in  drawing  that  amendment,  an  over- 
sight, I  suppose,  was  cotnmitted,  and  it 
was  ascertained,  when  the  subject  came 
to  be  examined,  that  all  vacancies  that 
might  happen  in  that  court  were  to  be 
filled  for  full  terans.  Soon,,  by  death  and 
by  resignation,  sundry  vacancies  hap- 
pened in  that  court,  and  the  intended  ar- 
rangement has  already  failed.  You  have 
now  no  regular  recuiTing  intervals  at 
which  judges  of  that  court  are  elected. 
In  fact,  it  may  happen  that  all  five  may 
be  elected  the  same  year ;  a  result  not 
contemplated  and  one  to  be  gxeatly  de- 
precated. 

By  electing  judges  under  the  idea  of 
the  amendment  of  1850,  at  recurring  even 
periods,  three  years  separated,  it  would 
be  very  likely  that  iii  the  mutations  of 
politics  in  the  State,  the  different  parties 
of  the  State  would  obtain  in  an  imperfect, 
irregular,  accidental  way,  representation 
in  that  court.  But  the  section  before  us 
will,  as  I  have  already  explained,,  elect 
three  judges  of  the  same  political  com- 
plexion for  twenty-one  years'  terms,  at 
the  first  election  to  be  held/under  this 
amendment. 

I  speak  here  upon  the  assumption  that 
these  amendments  whicJi  we  are  prepar- 
ing to  the  Constitution  can  be  voted  upon 
at  a  special  election  before  the  month  of 
October  next.  Of  course,  that  is  a  ques- 
tion still  open  to  consideration. 

Mr.  CuBTiN.  That  is  a  vain  expecta- 
tion.    [Laughter.  J 

Mr.  BucKALEW.  Mr.  Cliairman :  A 
single  point  more.  The  Committee  on 
the  Judiciary  have  not  determined  this 
question.  They  reported  to  us  a  section 
providing  for  the  appointment  of  the 
judges  of  the  Supreme  Court;  but  now, 
since  the  Convention  has  determined  that 
the  judges  shall  not  be  appointed,  but 
that  they  shall  be  elected,  we  have  no  re- 
port from  the  Judiciary  Committee  upon 


CONSTITUTIONAL  CONVENTION. 


G7 


this  question  of  how  judges  shall  be  se- 
lected. It  is  all  an  open  question  for  the 
consideration  of  th  e  Convention. 

I  think  that  in  constituting  the  Supreme 
Court  we  should  accept  the  example  set 
us  by  the  State  of  New  York  in  the  selec- 
tion of  the  judges  of  their  couft  of  appeals, 
or  the  example  set  us  by  the  Convention 
of  Illinois  in  making  provision  for  the 
selection  of  judges  in  the  city  of  Chicago, 
that  thay  shall  be  chosen  substantially 
upon  the  same  plan  on  which  members 
of  this  Convention  were  elected  ;  that  is, 
where  two  are  to  be  chosen  at  the  same 
time  and  for  the  same  term,  each  voter 
of  the  State  shall  vote  for  one,  or  where 
three  are  chosen,  each  elector  shall  vote 
for  two.  Members  will  tind  on  the  eighty- 
third  page  of  the  second  volume  of  the 
American  Constitutions  tlie  provision 
which  was  adopted  in  the  State  of  New 
York  and  upon  which  the  judges  of  their 
court  of  appeals,  the  highest  court  of  the 
State,  Avere  selected,  the  court  which  is 
now  discharging  judicial  duties  in  that 
State,  and  which  has  met  public  opinion 
and  the  necessities  of  the  profession  and 
of  the  people  in  that  State ;  because  what- 
ever complaints  have  been  made  of  the 
courts  of  New  York,  have  been  levelled 
at  the  local  and  intermediate  courts,  as  I 
understand,  and  not  at  the  court  of  ap- 
peals. Upon  that  court  they  have  no 
Barnards,  nor  Cardoz  s,  nor  ,M'Cunns. 
Judgesof  that  class  nestle  within  the  com- 
l)aratively  narrow  and  troubled  limits  of 
the  city  of  New  York;  and  the  judges 
that  have  been  subjected  to  impeachment 
from  the  interior  of  that  State  have  been 
judgesof  the  inferior  and  intermediate 
courts ;  but  that  great  court  of  appeals 
took  with  it,  when  it  was  selected, popular 
confidence,  by  reason  of  the  manner  in 
which  its  judges  were  chosen.  That 
court,  amid  abounding  complaints  of  the 
other  judicial  tribunals  of  that  State,  has 
held,  and  now  holds,  the  confidence  of 
the  people  of  the  State  of  New  York  ;  and 
doubtless,  by  changes  hereafter  to  be 
made  in  that  and  in  other  States,  this 
principle  of  even-handed  justice  in  the 
constitution  of  courts  of  j  ustice  will  be 
indeflnitel}^  extended  until  the  principle 
shall  prevade  the  judicial  systems  of  all 
our  States,  to  their  renovation  and  im- 
jjrovements  and  to  the  securing  of  com- 
petent judges  for  the  future. 

But,  if  this  ijarticular  mode  of  selecting 
judges,  thus  sanctioned  by  the  example 
of  New  York,  and  countenanced  in  fact 
bv  the  manner  in  which  we  were  selected 


to  seats  in  this  body,  shall  not  be  pre- 
ferred, shall  not  be  considered  desirable 
by  reason  of  particular  considerations 
pertaining  to  it,  we  can  resort  to  other 
modes  of  securing  the  same  object,  and  I 
suppose,  before  we  have  passed  from  this 
part  of  our  labors,  we  shall  have  before  us 
propositions  in  suitable  form,  to  elicit  the 
opinions  of  the  Convention  upon  this  in- 
teresting subject.  I  have  spoken  only 
generalU',  invited  by  the  character  of  the 
section  now  lying  before  us. 

The  Committee  upon  Suffrage,  Elec- 
tions and  Representation  might  very  pro- 
perly have  reported  to  the  Convention  a 
plan  for  the  selection  of  the  judges  of 
our  courts. 

Mr.  SiMPSox.  If  the  gentleman  will 
permit  me  to  interrupt  him,  I  call  his 
attention  to  the  fact  that  we  have  reported 
a  section  which  is  now  before  the  Conven- 
tion, that  all  vacancies  shall  be  tilled  for 
the  unexpired  terms. 

Mr.  BucKALEW.  That  general  provi- 
sion of  course  would  work  completelj' 
along  with  such  a  reform  as  that  which  I 
have  suggested  ;  but  I  meant  to  say  that 
the  Committee  upon  Sulfrage,  Elections 
and  Representation  might  properly  have 
reported  the  form  of  an  amendment  or 
amendments  with  reference  to  the  selec- 
tion of  the  judges  of  our  courts.  For  my 
own  part,  I  felt  reluctant  to  present  any- 
thing to  the  Convention  until  the  Com- 
mittee on  the  Judiciar}'  should  have  made 
their  report,  and  until  the  Convention, 
acting  upon  their  report,  should  have  laid 
down  the  general  foundationsof  our  judi- 
cial system,  should  have  determined  the 
leading  and  important  questions  to  be 
passed  upon  by  the  Convention,  before 
details  were  to  be  considered.  The  Con- 
vention has  now  decided  that  there  shall 
be  no  intermediate  court.  It  has  decided 
that  the  judges  of  the  Supreme  court  shall 
be  elected  by  the  votes  of  the  people,  shall 
not  be  appointed.  It  has,  provisionally 
at  least,  determined  that  the  judges  of  the 
Supreme  Court  shall  be  seven  in  number, 
involving  the  election  of  two  additional 
ones  after  these  amendments  shall  have 
been  adopted.  Now,  we  have  come  to 
the  proper  point  for  considering  the  ques- 
tion of  how  these  judges  shall  be  selected. 

But  the  thought  with  which  I  propose 
to  conclude  is  this:  That  the  object  of  di- 
viding them  and  thus  retaining  the  influ- 
ence and  proper  character  of  that  court, 
which  was  contemplated  by  the  amend- 
ment just  rejected  for  the  formation  of  six 
districts,  can  be  much  better  secured  by 
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providing  for  the  election  oi"  the  judges 
by  the  whole  State  at  proper  recurring 
intervals  on  some  plan  of  reformed  vo- 
ting, which  shall  accomplish  substantially 
the  object  which  was  secured  in  the  State 
of  New  York,  and  which  it  is  desirable 
that  we  should  comprise  in  our  system. 

The  Chairman.  Does  the  Chair  un- 
derstand the  gentlenian  from  Columbia 
to  otter  an  amendment  ? 

Mr.  BucKALEW.  No,  sir;  I  ottered 
some  remarks.     [Laughter.] 

The  Chairman.  There  was  an  amend- 
ment left  on  the  Clerk's  desk,  and  the 
Chair  presumed  it  was  offered. 

Mr.  BucKALEW.  The  section  before 
us,  if  adopted,  will  compel  the  election  of 
judges  as  heretofore,  and  will  prevent 
their  division.  Therefore  I  spoke  against 
the  section  as  it  stands.  My  argument 
was  of  that  character,  and  was  therefore 
legitimate  and  pertinent  to  the  matter  be- 
fore the  committee. 

The  Chairman.  The  Chair  is  not  find- 
ing fault  with  the  argument.  The  amend- 
ment of  the  gentleman  was  lying  on  the 
desk,  and  the  Chair  presumed  that  he  in- 
tended to  offer  it. 

Mr.  Armstrong.  Without  entering 
upon  any  discussion  I  desire  to  suggest  a 
word  of  mere  explanation  to  the  Conven- 
tion. As  the  case  stands  now,  the  pend- 
ing question  would  be  upon  the  amend- 
ment submitted  by  the  gentleman  from 
Philadelphia  (Mr.  Woodward)  and  the 
various  amendments  to  the  amendment 
are  to  tliat  amendment.  I  took  occasion 
yesterday  to  explain  to  the  Convention 
that  this  amendment  embraces,  in  a  very 
scattered,  and,  as  I  think,  imperfect  form, 
many  of  the  suggestions  already  embodied 
in  the  second  section  of  the  report  of  the 
committee.  It  occurs  to  me  that  we 
should  advance  the  convenience  of  the 
Convention  by  taking  a  vote  upon  the 
amendment  of  the  gentleman  from  Phila- 
delphia at  once,  so  that  if  it  should  be 
voted  down,  as  I  hope  it  will  be,  the 
amendments  which  will  then  be  ottered 
to  the  original  section  will  come  in  their 
proper  places  and  will  be  voted  upon  in 
such  manner  that  they  will  remain  a  part 
of  the  section  under  consideration.  But 
there  is  so  much  of  this  amendment  which 
is  already  embraced  in  other  parts  of  the 
report  of  the  committee,  that  it  is  subject 
to  the  same  objections  whicli  were  made 
to  the  first  amendment  that  the  gentle- 
man proposed.  I  believe  it  would  be 
bettor  to  take  the  vote  at  once  on  the  pro- 
posed amendment  of  the  gentleman  from 


Philadelphia,  and  then  proceed  with  di- 
rect amendments  to  the  report  of  the 
committee. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Philadelphia,  (Mr,  Woodward,)  which  is 
the  third  section,  practiaiUy,  of  the  mi- 
nority report  submitted  by  him. 

Mr.  FuNCK.  I  off'er  the  following 
amendment,  to  be  inserted  at  the  end  of 
the  section : 

"The  Supreme  Court  shall  be  located 
at  the  capital  of  the  State,  where  the  judges 
shall  reside,  and  all  its  process  be  return- 
able." 

The  amendment  to  the  amendment  was 
agreed  to. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  gentleman  from 
Philadelphia,  as  amended. 

Mr.  BiDDLE,  I  call  attention  to  the 
fact,  which  I  have  no  doubt  is  an  inad- 
vertence, that  as  we  have  changed,  in  the 
second  line,  the  number  from  "five"  to 
"seven,"  we  ought,  to  be  consistent,  to 
change  the  number,  in  the  fourth  line, 
from  "  three  "  to  "  four."  I  ask  the  gen- 
tleman from  Philadelphia  if  he  will  not 
accept  that  as  an  amendment  ? 

Mr.  Woodward,     Certamly. 

Mr.  Armstrong.  That  is  embraced  in 
the  section  of  the  committee. 

Mr.  BiDDLE.  That  is  so,  but  not  in  this 
section.  As  the  Clerk  read  it,  and  very 
properly,  it  is  "three." 

Mr.  Woodward.  I  will  modify  the 
amendment  in  that  way. 

The  Chairman.  That  modification  will 
be  made. 

Mr.  Simpson.  I  desire  to  offer  a  further 
amendment  to  the  amendment,  so  that  if 
the  amendment  is  to  be  adopted,  it  will 
suit  the  Convention.  I  move  to  strike 
out  "  fifteen,"  in  the  second  line,  and  in- 
sert "  twenty-one." 

Mr.  Armstrong.  1  rise  to  a  point  of 
order.  That  very  amendment  was  voted 
upon  yesterday.  ["No,"]  I  know  a  vote 
was  taken  on  the  question  of  twenty-one 
or  fifteen  years,  and  twenty-one  was  sus- 
tained. I  do  not  recall  the  parliamentary 
form  of  the  question. 

The  Chairman.  The  point  of  order  of 
the  gentleman  from  Lycoming  is  that 
yesterday  thei-e  was  a  vote  had  on  this 
precise  question.  The  Chair  does  not  re- 
member any  vote  on  that  question  upon 
this  amendment. 

Mr.  Armstrong.  I  do  not  know  whether 
it  was  upon  this  section. 
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Mr.  CoRBETT.  (To  Mr.  Armstrong.)  It 
was  to  your  section. 

Mr.  AuMSTUONO.  Then  I  withdraw  the 
point  of  order.  I  believe  it  was  a  motion 
to  strike  ont  "twenty-one,"  in  the  first 
section,  and  it  was  negatived.  That  was 
it. 

Tlie  Chairman.  The  Chair  will  state 
that  tlie  point  of  order  of  the  gentleman 
from  Lycoming  is  not  well  taken. 

Mr.  Armstrong.  I  withdrew  the  point 
of  order  on  a  consideration  of  the  facts  as 
they  were  represented  by  gentlemen 
around  me. 

Mr.  Simpson.  My  object  in  offering 
this  amendment  is  this  :  If  the  committee 
design  to  adopt  the  amendment  of  the 
gentleman  from  Philadelphia,  (Mr.  Wood- 
ward,) it  should  be  made  perfect  before 
its  adoption,  so  that  we  shall  not  be  met 
afterwards  with  the  objection  that  we  can- 
not alter  it.  We  ought  to  make  it  now 
what  we  want  it  to  be,  and  then,  if  we  do 
adopt  it,  it  will  be  right. 

The  Chairman.  The  amendment  to 
the  amendment,  offered  by  the  gentleman 
from  Pliiladelphia,  (Mr.  Simpson,)  is  in 
order. 

Mr.  Armstrong.  Will  the  Chair  state 
distinctly  what  the  amendment  is? 

The  Chairman.  It  is  to  strike  out 
"fifteen"  and  insert  "twenty-one"  in 
the  second  line. 

The  amendment  to  the  amendment  was 
agreed  to,  there  being,  on  a  division : 
Ayes,  fifty-seven  ;  noes,  twenty-five. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  gentleman  from 
Philadelphia  (Mr.  Woodward)  as  amend- 
ed. 

Mr.  Cassidy.  Mr.  Chairman:  I  desire 
to  ask  the  mover  of  the  amendment 
whether  he  means  to  provide  in  any  other 
section  of  his  article  for  that  part  of  the 
section  reported  by  the  committee  which 
requires  the  concurrence  of  a  given  num- 
ber of  judges  to  decide  a  case.  Here,  for 
example,  it  is  provided  that  "  the  concur- 
rence of  four  shall  be  necessary  to  any  de- 
cision." So  far  as  I  am  personally  con- 
cerned, I  am  in  favor  of  requiring  the  con- 
currence of  at  least  four  of  the  judges  be- 
fore any  final  judgment  shall  be  an- 
nounced by  the  court ;  but  if  my  friend 
from  Philadelphia  means  to  provide  for 
that  in  any  other  stage,  then  I  have  noth- 
ing to  say. 

Mr.  Woodward.  That  is  an  after  ques- 
tion. Four  are  a  quorum.  If  we  conclude 
hereafter  to  require  all  four  to  concur  in  a 
judgment,  that  can  be  provided  for. 


Mr.  Andrew  Reed.  I  move  to  amend 
the  amendment,  ))y  inserting,  after  the 
word  "well,"  on  the  third  line,  the  words, 
"and  shall  be  ineligible  to  re-election." 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  Mifiiin 
(Mr.  A.  Reed)  to  the  amendment  of  the 
gentleman  from  Philadelphia  (Mr.  Wood- 
ward.) 

The  amendment  to  the  amendment  was 
agreed  to. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  Phila- 
delphia (Mr.  Woodward)  as  amended. 

The  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  reported  section  as  modified. 

Mr.  Armstrong.  On  that  question  I 
desire  to  make  a  word  of  explanation.  It 
is  only  intended  in  this  section  to  provide 
that  the  judges  of  the  Supreme  Court 
shall  be  elected.  We  have  not  undertak- 
en to  provide  in  this  section  as  to  the 
other  courts.  All  that  the  committee 
have  reported  on  that  subject  will  be 
found  in  the  fourth  section,  where  it  is 
provided  that  judges  of  the  common 
pleas  shall  be  elected  in  their  respective 
district?.  That  is  the  way  it  stands  as  it 
comes  before  the  House  at  the  j)resent 
time. 

Mr.  Dallas.  The  section  now  before 
the  committee  has  been  so  amended  as  to 
make  the  first  two  lines  read  as  follows  : 
"The  Supreme  Court  shall  consist  of 
seven  judges,  who  shall  be  elected  In'  the 
qualified  voters  of  the  State  at  large."  I 
now  move  to  amend  the  amendment  by 
inserting  after  the  word  "judge,"  in  the 
second  line,  the  Avords: 

"In  all  elections  of  judges,  whenever 
two  or  more  are  to  be  elected  for  the  same 
term  of  service,  each  voter  may  give  his 
votes  to  a  smaller  number  of  persons  than 
the  whole  number  to  be  chosen  ;  and  in 
case  of  the  election  of  three,  he  may  di- 
vide his  votes  equally  between  two  ;  and 
the  candidates  highest  in  vote  shall  be  de- 
clared elected." 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Philadelphia  (Mr.  Dallas.) 

Mr.  Simpson.  If  the  section  reported 
by  the  Committee  on  Suffrage,  Elections 
and  Representation  be  adopted,  declar- 
ing that  all  vacancies  shall  be  filled  for 
the  remainder  of  the  unexpired  term,  it 
will  be  impossible  to  have  two  judges 
elected  on  the  same  daj'  for  the  same 
term.  There  might  be  two  elected  on  the 
same  day,  but  not  two  for  the  same  term, 
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because  with  seven  judges  divided  up  in- 
to terms  of  twenty-one  years,  the  regular 
filling  of  the  terms  would  occur  trienni- 
ally.  If  by  death,  resignation  or  other 
cause,  a  vacancy  occurred,  it  might  be  filled 
at  the  time  of  the  election  of  a  judge  for 
a  full  term,  but  his  election  could  only 
be  for  the  remainder  of  the  term. 

Mr.  BucKALEW.  iSIr.  Chairman  :  The 
question  of  arranging  the  terms  of  the 
judges  is  not  now  before  the  committee, 
unless  we  retain  that  part  of  the  section 
which  1  understand  the  chairman  is  will- 
ing to  transfer  over  to  the  schedule.  I 
ask  for  the  reading  of  the  section  itself. 

The  CijErk  read  as  follows: 

"The  Supreme  Court  shall  consist  of 
seven  judges,  who  shall  be  elected  by  the 
qualified  voters  of  the  State  at  large. 
Thej^  shall  hold  their  office  for  the  term 
of  twenty-one  years  if  they  shall  so  long 
behave  themselves  well,  and  shall  not  be 
eligible  to  re-election.  The  judge  whose 
commission  will  first  expire  shall  be  Chief 
Justice,  and  thereafter  each  judge  whose 
commission  shall  first  expire,  shall  in 
turn  be  Chief  Justice.  The  judges  of  the 
Supreme  Court  who  shall  be  in  office 
when  this  Constitution  takes  eff"ect,  shall 
continue  until  their  commissions  shall 
severally  expire.  Two  judges,  in  addition 
to  the  number  now  composing  said  court, 
shall  be  elected  at  the  first  general  elec- 
tion after  this  Constitution  shall  be  adopt- 
ed, whose  term  of  office  shall  begin  on 
the day  of 18 — . 

Mr.  BucKALEW.  I  suggest  that  the  lat- 
ter part  of  the  section,  or  some  modifica- 
tion of  it,  is  proper  for  insertion  in  the 
schedule,  and  is  inappropriate  in  the  body 
of  the  Constitution.  All  provisions  that 
are  temporary  in  their  operation,  or  pro- 
visional, ought  necessarily  to  be  placed 
in  the  schedule  at  the  end  of  the  Constitu- 
tion, and  the  body  of  the  Constitution 
should  contain  nothing  except  permanent 
provisions,  so  that  when  the  Constitution 
is  printed  thirty  or  forty  years  hence,  it 
shall  not  be  encumbered  with  provisions 
which  have  expired,  in  fact  expired  the 
very  year  the  Constitution  was  adopted 
or  within  a  few  years  after  its  adoption. 
It  is  convenient  to  have  all  this  determ- 
ined in  the  arrangement  of  the  schedule  ; 
and  besides  that,  this  subject  of  the  ar- 
rangement we  shall  make  in  regard  to 
the  commissions  of  the  judges  who  are 
now  in  service  in  that  court  is,  to  my 
mind,  a  distinct  and  independent  ques- 
tion from  the  settlement  of  the  general 
principle    on  which    that    court   should 


hereafter  be  constituted.  The  Conven- 
tion will  find  extreme  difficulty  with  ref- 
erence to  these  unexpired  commissions, 
and  we  ought  to  have  that  subject  con- 
sidered by  itself.  It  will  certainly  be  de- 
sirable, if  we  can  accomplish  it,  not  to 
disturl)  judges  who  now  sit  vipon  that 
court,  but  to  make  our  arrangements  so 
that  they  shall  go  into  operation  without 
violating  any  vested  interest  in  a  judi- 
cial office,  if  we  can  conveniently  do  so. 

I  understand  that  the  chairman  does 
not  insist,  therefore,  upon  having  the 
temporary  matter  contained  in  this  sec- 
tion, but  is  willing  to  confine  the  section 
to  general  principles.  If  this  temporary 
matter  is  to  be  retained,  it  ought  to  be  in 
a  distinct  section,  so  that  it  shall  not  be 
mingled  with  the  other  matter,  upon 
which  we  can  pronounce  without  taking 
that  into  account. 

Mr.  Armstrong.  Mr.  Chairman  :  The 
subject-matter  of  the  jiai-agraph  of  this 
section  referred  to,  is  undoubtedlj'  proper 
matter  for  the  schedule ;  but  it  was 
deemed  proper  by  the  Committee  on  the 
Judiciary  to  embody  it  in  the  report  in 
order  that  it  might  come  before  the  Con- 
vention and  bo  passed  upon.  It  will 
doubtless  be  placed  in  its  proper  i-elation 
by  the  Committee  on  Revision.  All  tem- 
porary provisions  ought  to  be  in  the 
schedule,  as  a  matter  of  course  ;  but  it  is 
proper  that  the  Convention  should  pass 
upon  this  matter,  as  it  is  immediately 
cognate  to  the  subject  now  under  consid- 
eration. The  Committee  on  Revision  will 
doubtless  place  it  where  it  properly  be- 
longs. 

Mr.  BucKALEW.  I  called  attention  to 
this  question  because  it  is  connected  with 
the  amendment  which  has  been  offered, 
as  indicated  by  the  objection  made  by  the 
gentleman  from  Philadelphia  on  my  left 
(Mr.  Simpson.)  Of  course  we  shall  pro- 
vide that  the  two  new  judges  to  be  added  to 
this  court  by  raising  the  number  to  seven, 
shall  be  elected  at  the  same  time  ;  and  the 
amendment  proposed  by  the  member 
from  Philadelphia  (Mr.  Dallas)  will,  in 
advance,  provide  for  that  first  election  of 
these  two  j  udges,  at  all  events,  and  would 
apply  to  the  re-election  of  their  succes- 
sors in  future  time.  But  what  I  depre- 
cate is,  hy  the  adoption  of  the  latter  part 
of  this  section,  to  conclude  us  as  to  the 
manner  in  which  we  shall  arrange  for  the 
election  of  the  other  judges  of  that  court 
hereafter.  I  want  it  left  out  at  present, 
and  submitted  hereafter  in   some  way, 
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because  we  are  not  now  in  a  condition  to 
consider  it. 

If  you  have  a  court  of  seven  judges,  as 
a  matter  of  course  it  will  be  convenient 
to  elect  two  judges  at  the  same  time  at 
successive  periods  of  live  years.  By  elect- 
ing two  judges  every  five  years,  you  will 
have  the  six  associate  judges  of  this  court 
arranged  in  proper  terms,  and  then  the 
Chief  Justice  or  the  additional  judge  may 
be  elected  at  recurring  periods  of  fifteen 
\-ears.  You  may  elect  three  at  one  time, 
or  you  can  select  a  Chief  Justice  separately, 
as  they  do  in  the  State  of  New  York. 

My  idea  is  that  after  the  present  judges 
of  the  Supreme  Court  have  finished  their 
terms,  after  the,y  have  each  in  turn  en- 
joyed the  honor  of  being  Chief  Justice,  a 
Chief  Justice  for  fifteen  years  shall  be 
elected  as  such,  and  that  we  shall  get  rid 
of  this  anomalous,  I  had  almost  said  ab- 
surd, system  which  we  now  have  of  ro- 
tating Chief  Justices.  I  do  not  know 
where  it  originated.  I  do  not  know  of 
any  such  system  anywhere  else  on  the 
face  of  the  earth.  I  think  the  New  York 
plan  of  electing  a  Chief  J  ustice,  as  such,  for 
a  full  term  is  the  better  one.  Then  you 
have  a  recognized  head  of  that  court,  a 
permanent  head  of  that  court,  a  dignified 
head  of  that  court.  You  do  not  introduce 
confusion  about  who  shall  bo  Chief  Jus- 
tice, as  we  now  have,  for  now  some  of  the 
Chief  Justices  may  serve  one  or  two  years, 
and  others  of  them  may  serve  eight  or 
ten. 

But  all  this  matter  ought  to  be  deferred. 
I  move,  therefore,  to  strike  out  the  latter 
part  of  the  section,  which  the  chairman, 
hilnself,  admits  ought  to  be  inserted  else- 
where, and  leave  the  question  how  the 
terms  shall  be  arranged,  to  be  settled 
hereafter,  because  that  is  indissolubly 
connected  with  the  other  question  which 
I  have  suggested. 

The  Chairman.  The  Chair  will  re- 
mind the  gentleman  from  Columbia  that 
there  is  an  amendment  pending,  offered 
by  the  gentleman  from  Philadelphia  (Mr. 
Dallas.) 

Mr.  Dallas.  I  withdraw  it  for  the  pre- 
sent for  the  purpose  of  allowing  the  gen- 
tlemen from  Columbia  to  make  his  mo- 
tion. 

The  Chairman.  The  amendment  is 
withdrawn. 

Mr.  BucKALEw.  I  move  to  strike  out 
the  last  clause  of  the  section. 

The  Chairman.  The  portion  proposed 
to  be  stricken  out  will  be  read. 


The  Clerk  read  as  follows  : 
"Ths  judges  of  the  Supreme  Court  who 
shall  be  in  ottice  when  this  Constitution 
takes  effect,  shall  continue  until  their 
commissions  shall  severally  expire.  Two 
judges,  in  addition  to  the  number  now 
confposing  said  court,  shall  be  elected  at 
the  first  general  election  after  this  Consti- 
tution shall  be  adopted,  whose  term  of  of- 
fice shall  begin  on  the day  of , 

18 — ." 

Mr.  BucKALEW.  I  desire  it  to  be  un- 
derstood that  I  make  this  motion  for  the 
purpose  of  freeing  this  seation  from  this 
whole  subject,  and  not  out  of  hostility  to 
anything  contained  in  it.  There  will  be 
no  difliculty  in  arranging  it  afterwards. 

Mr.  Armstrong.  I  see  no  objection. 
If  I  were  at  liberty  to  do  so,  I  would  ac- 
cept the  proposed  amendment,  for  this 
matter  is  appropriate  to  the  schedvile  and 
was  only  inserted  here  as  expressing  the 
judgment  of  the  committee  upon  that 
jmrticular  subject. 

Mr.  J.  R.  Read.  I  should  like  to  ask 
whether  the  motion  of  the  gentleman  from 
Columbia  includes  the  last  two  lines  of 
the  section  ?  I  understood  him  to  move 
to  strike  out  all  after  the  word  "election." 
As  to  the  last  two  lines,  "the  judge  whose 
commission  will  first  expire  shall  be  Chief 
Justice,  and  thereafter  each  judge  whose 
commission  shall  first  expire,"  does  the 
gentleman  move  to  strike  them  out? 

Mr.  Armstrong.  I  think  the  gentle- 
man has  misapprehended  the  part  of  the 
section  proposed  to  be  stricken  out. 

The  Chairman.  The  Chair  will  inform 
the  gentleman  from  Philadelphia  (Mr.  J. 
R.  Read)  that  there  is  a  written  substitute 
for  the  printed  section. 

Mr.  J.  R.  Read.  I  was  not  aware  of 
that  fact. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Columbia  to  strike  out  the  clause  indi- 
cated by  him. 
The  amendment  was  agreed  to. 
The  Chairman.  The  question  is  on 
the  section  as  amended. 

Mr.  Dallas.  I  now  renew  my  amend- 
ment to  add  to  the  section  : 

"And  in  all  elections  of  judges,  when- 
ever two  or  more  are  to  be  elected  for  the 
same  term  of  service,  each  voter  may  give 
his  votes  to  a  smaller  number  of  persons 
than  the  whole  number  to  be  chosen  ;  and 
in  case  of  the  election  of  three  he  may 
divide  his  votes  equally  between  two : 
and  the  candidates  highest  in  vote  shall 
be  declared  elected." 
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Mr.  BucKALEW.  1  hope  the  gentleman 
will  modify  his  amendment  by  leaving 
outtheiatter  part  about  three  being  voted 
for. 

Mr.  Dallas.    I  accept  the  modification. 

Mr.  Armstrono.  I  would  suggest  to 
the  gentleman  that,  as  this  amendment 
is  general  and  is  applied  to  all  judges,  I 
have  no  objection  to  it  and  will  vote  for 
it ;  but  it  occurs  to  me  that  it  is  not  pro- 
posed in  the  proper  place.  The  section 
under  consideration  relates  exclusively 
to  the  Supreme  Court.  When  we  come 
to  the  general  provision,  that  which  re- 
lates to  all  judges  alike,  1  would  vote  for 
the  suggestion  of  the  gentleman  from 
Philadelphia.  I  think,  at  this  time,  it 
will  be  well  to  withdraw  it,  as  it  is  not 
germane  to  the  particular  question  in  the 
section,  which  is  the  constitution  of  the 
Supreme  Court  alone. 

Mr.  Dallas.  Mr.  Chairman  :  I  have 
accepted  the  modification  suggested  by 
the  gentleman  from  Columbia,  and  I 
have  only  to  say  a  single  word  in  expla- 
nation of  this  amendment. 

It  proposes  to  incorporate  into  the  judi- 
ciary article  a  principle  that  is  entirely 
and  thoroughly  understood  in  this  com- 
mittee, and  does  not  require  elaboration, 
and  certainly  will  not  bear  elaboration 
from  me  in  this  body,  where  there  are 
others  present  so  much  better  able  to  pre- 
sent the  considerations  that  ought  to  enter 
into  our  view  of  the  subject  than  I  can  do. 
It  is  true  that  the  amendment,  as  I  have 
offered  it,  proposes  to  make  the  system 
of  free  voting  applicable  to  the  election 
of  all  judicial  officers  throughout  the 
Commonwealth  wherever  it  can  be  ap- 
plied. The  suggestion  of  the  gentleman 
from  Lycoming  that  it  should  not  proper- 
ly be  placed  at  this  point,  is  only  answered 
by  requesting  him  to  point  out  where  it  can 
better  be  placed.  I  have  looked  through 
the  article  with  a  view  of  discovering  it, 
and  as  the  article  was  prepared  with  a 
view  of  having  the  judges  of  the  Su- 
preme Court  appointed,  and  we  have  now 
changed  it  so  as  to  make  it  read  that  they 
shall  be  elected,  it  seemed  tome  that  any 
point  where  a  provision  for  the  election 
of  judges  was  made  would  bo  the  proper 
place  to  insert  a  provision  as  to  how  the 
judges  should  be  elected.  I  should  like 
to  hear  from  the  gentleman  from  Lycom- 
ing on  that  point. 

Mr.  Armstrong.  I  would  suggest  that 
on  the  second  page  of  the  report,  in  lines 
thirteen,  fourteen,  fifteen,  sixteen  and 
seventeen, there isthisprovision:  "Should 


any  two  or  more  judges  of  the  circuit 
court" — which  I  will  change  to  the  Su- 
preme Court — "orany  two  or  more  judges 
of  the  court  of  common  pleas  for  the  same 
district  be  elected  at  the  same  time,  they 
shall,  as  soon  after  the  election  as  may  be 
convenient,  cast  lots  for  priority  of  com- 
mission and  certify  the  result  to  the  Gov- 
ernor, who  shall  issue  their  commissions 
in  accordance  thereto." 

I  suggest  that  the  proposal  of  the  gen- 
tleman would  be  appropriate  to  that 
clause ;  and  that  what  he  proposes,as  well 
as  the  language  that  I  have  read,  should 
be  a  separate  section  and  should  come  in 
as  a  general  provision  and  not  among 
those  that  relate  to  the  constitution  of  the 
Supreme  Court. 

The  Chairman.  The  Chair  under- 
stood the  gentleman  from  Philadelphia 
to  accept  the  modification  suggested  by 
the  gentleman  from  Coluiubia. 

Mr.  Dallas.  Yes,  sir.  The  only  objec- 
tion to  accepting  at  once  the  suggestion  of 
the  gentleman  from  Lycoming  is  that  the 
lines  which  he  has  read  occur  in  a  section 
relating  to  the  circuit  court,  which  sec- 
tion I  assume  will  be  stricken  from  the 
article. 

Mr.  Armstrong.  That  part  of  it,  I 
think,  will  be  adopted,  as  it  is  important ; 
but  the  necessary  changes  will  be  made. 
The  words  "circuit  court"  will  be  stricken 
out  and  the  words  "Supreme  Court"  in- 
serted. Then  it  will  apply  to  all  the 
judges  of  record  in  the  State;  and  in  that 
shape  it  would  become  a  general  provi- 
sion, and  with  the  amendment  which  the 
gentleman  from  Philadelphia  proposes, 
I  think  it  would  be  a  very  .good  sectiou. 

Mr.  Dallas.  I  am  very  glad  to  accept 
any  suggestion  from  the  chairman  of  this 
committee;  and  if  it  is  equally  satisfac- 
tory to  the  committee  of  the  whole,  I  will 
withdraw  my  amendment  and  introduce 
it  again  at  the  point  which  he  has  sug- 
gested. 

The  Chairman  The  amendment  of 
the  gentleman  from  Philadelphia  is  with- 
drawn. The  question  is  on  the  section  as 
amended. 

Mr.  INIann.  Mr.  Chairman  :  For  the 
reason  given  by  the  gentleman  from  Co- 
lumbia for  striking  out  the  latter  part  of 
the  section,  which  relates  to  the  election 
of  two  additional  judges,  I  ask  the  chair- 
man of  the  committee  why  the  words 
commencing  after  "le-appointed,"  in  the 
fifth  line,  should  not  be  stricken  out.  It 
is  merely  temporary  ;  it  simply  provides 
that  the  judges   in  oflice  shall  continue 
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until  their  commissions  expire.  Wh}' 
should  not  that  be  left  to  the  schedule  ? 

Mr.  AnMSTKONO.  I  will  state  to  the 
gentleman  that  it  is  stricken  out,  and  was 
one  of  the  main  reason  which  induced  me 
to  draft  a  modification  of  the  section,  which 
is  in  writing  at  the  Clerk's  desk. 

Mr.  Mann.    I  did  not  understand  it. 

Mr.  Kaine.  Mr.  Chairman  :  The  ques- 
tion now  is  upon  the  section,  I  believe. 

The  Chaibman.    That  is  the  question. 

Mr.  Kaink.  I  move  to  amend  the  sec- 
tion by  striking  out  all  after  the  word 
"shall,"  in  the  first  line,  and  inserting  the 
following : 

"Be  composed  of  eight  judges,  wlio 
shall  be  learned  in  the  law,  one  of  whom 
shall  be  Chief  Justice.  Three  of  said 
judges,  to  be  assigned  by  the  Chief  Justice 
for  tliat  purpose,  shall  constitute  a  sepa- 
rate court,  which  shall  be  called  the  Su- 
preme Court  of  appeals,  for  hearing  and 
deciding  all  such  matters  as  shall  be  pre- 
scribed by  law,  with  the  like  force  and 
effect  as  tlie  Supreme  Court ;  but  the  Su- 
preme Court  may  order  any  case  heard  in 
this  court  to  be  argued  before  the  Supreme 
Court  in  banc.  Of  the  judges  assigned  to 
hold  tho  Supreme  Court  of  appeals,  the 
judge  oldest  in  commission,  or  oldest  in 
commission  and  senior  in  age,  shall  pre- 
side. All  of  said  judges  shall  be  elected 
by  the  qualified  electors  of  the  State  at 
large,  for  the  term  of  sixteen  years,  except 
as  herein  provided,  at  the  times  and  in  the 
manner  following:  At  the  general  elec- 
tion in  the  year  1873,  four  persons  shall  be 
elected  judges  of  said  court,  two  for 
twelve  years  and  two  for  a  full  term,  and 
every  fourth  year  thereafter  two  or  more 
persons  shall  be  elected,  so  that  the  full 
number  of  judges  of  said  court  will  be 
maintained.  And  in  all  elections  of  said 
judges,  each  qualified  voter  may  distril>- 
ute  his  votes  to  and  among  candidates  as 
he  shall  think  fit,  or  may  bestow  them  all 
upon  one  ;  and  when  three  judges  are  to 
be  elected,  he  may  divide  his  votesequally 
between  two ;  and  the  person  highest  in 
vote  shall  be  declared  elected.  The  j  udge 
whose  commission  will  first  expire  shall 
be  Chief  Justice  during  his  term,  and 
thereafter  each  judge  whose  commission 
shall  first  expire  shall,  in  turn,  be  Chief 
Justice ;  and  if  two  or  more  commissions 
shall  expire  on  the  same  day,  the  judges 
holding  them  shall  decide,  by  lot,  which 
shall  be  Chief  Justice.  In  the  absence  of 
the  Chief  Justice,  the  judge  oldest  in  com- 
mission, or  oldest  in  conimission  and 
senior  in  age,  shall  act  as  Chief  Justice.  In 


case  of  a  vacancy  in  the  office  of  judge  of 
said  court,  pending  a  term,  the  same  shall 
be  filled,  for  the  unexpired  term,  by  an 
appointment  to  be  made  by  the  Chief 
Justice  and  remaining  judges  of  said 
court,  all  of  them  concurring  therein  ;  and 
all  appointments  made  as  aforesaid  shall 
be  certified  to  the  Governor  by  the  Chief 
.Justice  and  judges  making  the  same,  and 
shall,  in  each  case,  be  an  elector  of  the 
State,  duly  qualified,  who  shall  have 
voted  for  the  judge  whose  seat  is  to  be 
filled.  The  said  judges,  and  all  persons 
appointed  or  elected  to  fill  casual  vacan- 
cies in  said  court,  shall  be  severally  com- 
missioned, b^'the  Governor,  to  hold  office 
for  the  time  or  terms  for  wliich  tliey  shall 
be  selected,  if  they  siiall  so  long  behave 
themselves  well ;  but  for  any  reasonable 
cause,  which  shall  not  be  ground  for  im- 
peachment, the  Governor  shall  remove 
any  of  them,  on  the  address  of  two-thirds 
of  each  branch  of  the  Legislature.  All 
regular  terms  of  service  in  said  court 
shall  commence  on  the  first  Monday  of 
December  next  following  an  election  for 
tilling  the  same." 

Mr.  Wright.  Will  the  gentleman 
give  way  for  a  motion  that  the  committee 
rise  ? 

Mr.  Kaink.    Yes,  sir. 

Mr.  Wright.  Mr.  Chairman :  I  move 
that  the  committee  of  the  whole  now 
rise,  report  progress,  and  ask  leave  to  sit 
again. 

The  motion  was  agreed  to.  The  commit- 
tee rose,  and  the  President  having  resumed 
the  chair,  the  Chairman  (Mr.  Harry 
White)  reported  that  the  committee  of 
the  whole  had  had  under  consideration 
the  article  (No.  15)  reported  by  the  Com- 
mittee onthe  Judiciary  and  had  insructed 
liim  to  report  progress  and  ask  leave  to 
sit  again. 

Leave  was  granted  the  committee  of 
the  whole  to  sit  again  this  afternoon. 

PETITIONS   and   memorials. 

Mr.  Dallas  presented  a  memoi-ial  of 
nineteen  citizens  of  Philadelphia;  a  me- 
morial of  fifty-one  citizens  of  Allegheny 
county,  and  a  memorial  of  seven  citizens 
of  Philadelphia,  praying  that  a  suitable 
religious  acknowledgment  be  inserted  in 
the  Constitution  of  the  State,  which  were 
laid  on  the  table. 

Mr.  Worrell.  I  move  that  the  Con- 
vention take  a  recess. 

The  motion  was  agreed  to,  and  (at 
twelve  o'clock  and  fifty-eight  minutes 
P.  M.)  the  Convention  took  a  recess  until 
three  o'clock  P.  M. 
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AFTERNOON  SESSION. 

The  Convention  re-assemblod  at  three 
o'clock  P.  M. 

TIIK   JUDICIAL    SYSTEM. 

Mr.  Lilly.  I  move  that  tho  Conven- 
tion resolve  itself  into  committee  of  the 
whole  on  the  article  reported  by  the  Com- 
mittee on  the  Judiciary. 

The  motion  was  agreed  to,  and  the  Con- 
vention accordingly  resolved  Itself  into 
committee  of  the  whole,  Mr.  Harry  White 
in  the  chair. 

The  ChaiRiMan.  When  the  committee 
rose  this  morning,  the  question  before  the 
committee  wastheamendment  of  the  del- 
egate from  Fayette  (Mr.  Kaine)  to  the 
second  section  of  the  article  reported  by 
the  Committee  on  the  Judiciary. 

Mr.  EvviNG.  With  your  permission, 
Mr.  Chairman,  and  with  the  permission 
of  the  chairman  of  the  Committee  on  the 
Judiciary,  I  should  like  to  make  a  sug- 
gestion and  a  request,  not  only  for  myself 
but  for  one  or  two  others  who  have  spoken 
of  it.  By  striking  out  the  circuit  courts 
from  the  system  reported  by  the  Com- 
mittee on  the  Judiciary,  a  number  of 
changes  will  necessarilj--  be  made  in  the 
other  sections,  and  tlie  chairman  has  been 
suggesting  amendments  that  should  be 
made.  Now,  for  one,  I  should  like  ex- 
ceedingly to  see  the  remaining  sections  of 
the  report  in  print,  with  the  amendments 
made  necessary  by  striking  out  all  mat- 
ters pertaining  to  the  circuit  court ;  and 
my  suggestion  is  that  it  would  accommo- 
date us  very  greatly  if  the  chairman  and 
a  majority  of  the  committee  could,  by 
Monday,  put  on  our  desks,  in  print,  the 
residue  of  the  reported  article  as  it  will 
be  amended  by  him  when  section  after 
section  comes  up. 

Mr.  Armstrong.  I  had  thought  of  do- 
iwg  the  very  thing  suggested  by  the  gen- 
tleman from  Allegheny ;  but  it  occurred 
to  me  that  as  the  rei^ort  has  passed  entirely 
out  of  the  jurisdiction  and  control  of  the 
Judiciary  Committee,  it  could  not  be 
done  without  some  suggestion  or  in- 
timation from  the  House ;  but  if  it  be 
the  pleasure  of  the  House  that  it  shall  be 
done,  I  will  prepare  a  copy  of  the  report 
as  it  will  stand  when  modilied  by  the 
votes  already  taken  in  committee  of  the 
whole. 

The  Chairman.  The  Chair  will  suggest 
that  the  committee  of  the  whole  have  no 
jurisdiction  of  a  (juestion  of  that  kind. 
All  that  passes  before  the  committee  of 
tlie  wlioJe  are  the  amendments  proposed. 


Mr.  Armstrong.  I  suppose  it  would 
not  be  a  matter  appropriate  for  a  resolu- 
tion, but  I  understand  from  the  general 
expression  of  gentlemen  in  the  House 
that  it  would  be  acceptable  to  the  mem- 
bers, and  with  that  understanding  I  will 
prepare  it. 

The  Chairman.  B}'  common  consent 
it  can  be  done. 

Mr.  Kaink.  I  should  like  to  know 
before  I  go  on  with  my  remarks,  what 
the  suggestion  is.  Is  it  to  strike  out 
everything  contained  in  this  article  per- 
taining to  the  circuit  court,  and  then  have 
it  printed? 

Mr.  Armstrong.  So  I  understand  it. 
The  action  of  the  House  in  striking  out 
the  circuit  court  necessarily  compels  cer- 
tain modifications  in  the  report  in  other 
portions  which  have  not  yet  been  acted 
upon.  It  is  only  that  which  is  clearly 
within  the  action  of  the  House  that  I 
would  amend. 

Mr.  MacConnell.  1  would  suggest 
that  the  amendments  already  adopted,  be 
printed  also. 
Mr.  Armstrong.  Yes,  sir. 
Mr.  Kaine.  Mr.  Chairman :  I  desire 
to  withdraw  from  the  consideration  of  the 
committee  all  that  part  ol  the  amendment 
offered  by  myself,  commencing  with  the 
word  "all,"  in  the  tenth  line,  to  the  close 
of  the  amendment. 

The  Chairman.  The  amendment  of 
the  gentleman  from  Fayette  (Mr.  Kaine) 
will  be  so  modi  tied. 

Mr.  Edwards.  Let  it  be  read  as  it  now 
stands. 
The  Clerk  read  as  follows : 
"The  Supreme  Court  shall  be  composed 
of  eight  judges,  who  shall  be  learned  in 
the  law,  one  of  whom  shall  be  Chief  Jus- 
tice. Three  of  said  judges,  to  be  assigned 
by  the  Chief  Justice  for  that  purpose,  shall 
constitute  a  separate  court,  which  shall 
be  called  the  Supreme  Court  of  Appeals, 
for  hearing  and  deciding  all  such  matters 
as  shall  be  prescribed  by  law,  with  the 
like  force  and  effect  as  the  Supreme 
Court ;  but  the  Supreme  Court  may  order 
any  case  heard  in  this  court  to  be  argued 
before  the  Supreme  Court  in  banc.  Of 
the  judges  assigned  to  hold  the  Supreme 
Court  ot  Appeals  the  judge  oldest  in  com 
mission,  or  oldest  in  coiniuission  and 
senior  in  age,  shall  preside. 

Mr.  Armstrong.  Does  the  gentleman 
omit  the  third  line,  "and  the  concurrence 
of  five  shall  be  necessary  to  a  decision,' 
at  this  time  ? 
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Mr.  Kaine.  Yes,  sir;  that  was  stricken 
out  of  tlie  printed  copy  before  I  offered  it. 

Mr.  Armstrong.  Tiie  purpose,  as  I  un- 
derstand, of  the  gentleman  is  to  raise  the 
single  question  for  the  consideration  of 
the  House  whether  the  Supreme  Court 
shall  be  divided  ? 

Mr.  Kaine.  Yes,  sir ;  the  purpose  is 
to  raise  that  single  question.  1  prefer  do- 
ing so  now,  in  consideration  of  the  action 
and  votes  and  suggestions  that  have  been 
made  in  the  committee  during  the  fore- 
noon. 

I  prepared  the  section  as  now  offered 
with  a  view  to  eliminate  from  present 
consideration  the  subject  of  electing  jud- 
ges of  the  Supreme  Court,  upon  the  sys- 
tem and  plan  proposed  in  my  original 
amendment,  which  ma^'  be  called  the  free 
vote,  or  the  cumulative  vote,  or  any  other 
name  that  may  be  chosen.  If  it  should 
be  determined  by  this  Convention  that 
the  judges  of  the  Supreme  Court  and  of 
the  several  courts  of  common  pleas  in 
this  Commonwealth  should  be  elected 
upon  that  system,  a  section  can  be  very 
easily  framed  to  form  a  part  of  the  jtidi- 
ciary  article  of  tlie  Constitution  upon  that 
subject.  It  will  be  better  there,  if  it 
should  be  considered  proper  by  the  Con- 
vention to  adopt  it,  because  the  provision 
then  can  cover  all  judges  to  be  elected, 
both  those  of  the  Supreme  Court  and 
those  of  the  common  pleas.  On  account 
of  the  action  this  morning  and  the  sug- 
gestions made  this  morning  in  commit- 
tee, I  have  withdrawn  that  portion  of  the 
section,  although  in  the  amendment 
made  to  the  Constitution  in  1S50,  in  re- 
gard to  the  election  of  judges,  every  de- 
tail was  contained  in  the  article  itself.  It 
provided  for  the  election  of  judges,  it 
prescribed  the  terms  for  which  they 
should  be  elected,  and  everything  of  that 
kind ;  but  as  that  was  a  simple  amend- 
ment, and  as  we  are  making  several 
amendments,  or  an  entire  Constitution, 
this  could  be  embraced  in  the  schedule  ; 
but  what  I  now  propose  is  proper  to  be 
embraced  in  a  separate  section  of  this  ar- 
ticle. In  the  minority  report  that  I  had 
the  honor  to  present  to  this  Convention 
on  the  twenty-seventh  daj^  of  March  last, 
I  said  that : 

"A  remedy  for  existing  and  prospective 
difficulties  might  be  found  in  increasing 
the  number  of  the  judges  of  the  Supreme 
Court,  and  perhaps  by  a  division  of  the 
judges  of  that  court  so  as  to  form  two 
courts,  each  exercising  supreme  jurisdic- 
tion over  different  subjects  and  o^•er  dif- 


ferent classes  of  cases,  and  in  a  more  effi- 
cientorganization  of  the  courtsof  common 
pleas." 

In  pursuance  of  that  suggestion  then 
made,  I  have  prepared  this  proposition, 
which  differs  somewhat  from  the  article 
originally  presented  by  me  as  part  of  my 
minority  report.  I  prepared  that  as  I  did 
in  order  that  the  present  judges  of  the 
Supreme  Court  might  be  retained  in  their 
positions  as  long  as  the  system  would  war- 
rant. In  order  to  carry  a  system  of  this 
kind  into  operation,  two  or  more  judges 
must  be  elected  at  the  same  time.  We  shall 
elect  four  at  the  coining  election  next  fall, 
if  my  proposition  bo  adopted,  and  four 
years  thereafter  elect  two  more ;  but  in 
order  to  elect  within  four  years  from  that 
time,  two  would  have  to  retire,  and  so  on 
until  the  whole  would  be  elected  in  that 
way  ;  and  the  provision  then  was  to  elect 
every  four  years,  and  to  elect  them  for 
the  term  of  sixteen  years.  One  obj  ect  that 
I  had  in  view  in  making  that  arrange- 
ment I  will  now  state  to  the  committee, 
because  I  conceive  it  to  be  a  point  of  very 
great  importance. 

At  present,  and  as  long  as  the  present 
Constitution  exists,  the  election  for  Presi- 
dent of  the  United  States  alwaj's  takes 
place  in  an  even  year,  1872,  in  1876,  1880, 
and  every  fourth  year  thereafter.  ]My 
purpose  was  to  elect  these  judges  in  an 
odd  ;\'ear,  so  that  the  election  of  judges 
and  of  the  President  of  the  United  States 
should  never  occtir  in  the  same  j^ear.  I 
think  that  a  matter  of  very  considerable 
importance.  Suggestions  of  that  kind 
have  also  been  made  on  the  floor  during 
this  debate. 

The  great  trouble  seems  to  be  to  provide 
some  mode  for  the  relief  of  the  Supreme 
Court,  there  being  loo  much  business  for 
it,  as  at  present  organized;  and  variotis 
schemes  have  been  presented  to  the  consid- 
eration of  this  Convention  with  that  view. 
I  have  presented  this  one.  Whether  it  will 
meet  with  any  better  consideration  or  any 
more  favor  from  the  memljers  of  this  Con- 
vention than  that  which  has  preceded  it,  is 
yet  to  be  determined.  I  propose  that  the 
court  shall  consist  of  eight  judges;  that 
the  Chief  Justice  of  the  Supreme  Court 
proper  shall  assign  three  judges  to  hold  a 
court,  to  be  called  the  high  court  of  errors 
and  appeals,  for  the  hearing  and  decision 
of  all  such  matters  as  shall  be  prescribed 
b^v  law,  with  like  force  and  effect  as  the 
Supreme  Court. 

I  introduced  that  clause,  referring  tlu; 
matter  to  the   Legislature,  to  make  the 
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system  ilexible,  because  the  Legislature 
could  determine,  and  would  determine, 
no  doubt,  b}'  an  act  of  Aasembly,  what 
cases  and  what  matters  should  be  heard 
before  this  court  of  appeals.  I  would 
give  the  court  of  appeals  jurisdiction  of 
all  appeals  in  equity  from  the  courts  be- 
low, in  all  appeals  from  the  orphans' 
courts,  in  all  appeals  from  the  decree  of 
the  courts  of  common  pleas,  in  the  distri- 
bution of  money,  on  the  reports  of  audi- 
tors, and  things  of  that  kind. 

That  would  take  from  the  Supreme 
Court  proper  a  very  large  amount  of  busi- 
ness with  which  it  is  now  encumbered, 
and  which  could  as  well  be  heard  and  de- 
cided by  three  judges  separately,  in  this 
way,  as  five  can  decide  it  now.  1  provide 
that  if  there  is  any  diflficulty  in  any  case 
as  to  rendering  a  decision  by  the  court  of 
appeals,  a  manner  shall  be  provided  in 
which  the  case  shall  be  taken  into  the  Su- 
preme Court  proper  and  there  heard  be- 
fore the  Supreme  Court  in  banc,  thus  se- 
curing unanimity  of  decisions  upon  all 
important  questions. 

Although  my  friend  on  my  right  (Mr. 
Cuyler)  deprecated  a  system  of  this 
kind  the  other  day,  I  apprehend  that  as 
uniform  decisions  could  be  had  on 
questions  in  that  way  as  we  have  now. 
One  of  the  complaints  now,  and  I  suppose 
it  will  hardly  ever  be  any  better,  is  that 
there  are  too  many  decisions  that  do  not 
conform  one  with  another.  One  reason 
given  for  that  is  that  the  judges  of  the  Su- 
preme Court  have  too  much  to  do ; 
that  they  are  overworked  and  cannot  give 
to  all  cases  the  consideration  to  which 
the}'  are  entitled  and  which  they  deserve. 
In  that  I  have  no  doubt  there  is  some 
force  ;  but  I  think  there  need  be  no  ap- 
prehension of  any  difficulty  of  that  kind 
here.  It  is  certainly  the  case  in  Eng- 
land. In  a  few  remarks,  which  I  made 
the  other  day  on  the  subject  of  the  cir- 
cuit courts,  I  referred  to  the  report  of  the 
commission  composed  of  the  most  emi- 
nent lawyers  in  Great  Britain  on  the  sub- 
ject, which  had  been  very  kindly  fur- 
nished me  by  my  friend,  Mr.  Cuyler.  In 
reference  to  that  quotation  made  by  me, 
1  was  surprised  to  hear  the  gentleman 
from  Philadelphia  (Mr.  Biddle)  say  that 
a  report  of  that  kind  or  an  opinion  of  that 
kind  ought  not  to  weigh  a  feather  with 
this  Convention.  I  thought  a  report  of 
that  kind,  if  it  accorded  in  anything 
with  our  views,  was  entitled  to  very  con- 
siderable weight.  A  report  of  that  kind, 
coming  from  ten  or  tifteen  of  the  moat 


distinguished  lawyers  of  Gtreat  Bi'Uain, 
iipon  such  a  subject,  I  thought  was  enti- 
tled to  consideration,  by  me  at  least.  I 
have  been  taught  to  believe  that  we  had 
taken  the  foundations  of  our  laws  from 
Great  Britian.  When  the  gentleman 
from  Philadelphia  finds  in  a  case  reported 
in  the  Superior  Courts  of  Great  Britain 
an  opinion  that  suits  a  case  here,  I  war- 
rant you  that  he  refers  to  it  and  reliea 
upon  it  as  authority  in  the  courts  of 
Pennsylvania.  I  have  learned  to  believe 
differently  of  Blackstone  from  the  opin- 
ion declared  once  by  a  lawyer  to  a  judge 
who  was  deciding  something  entirely  dif- 
ferent from  the  law  as  laid  down  by 
Judge  Blackstone  in  his  commentaries. 
The  lawyer  brought  a  copy  of  Blackstone 
into  the  court  and  read  it  to  the  judge, 
and  then  said  to  him :  "If  your  Honor 
please,  I  do  not  read  this  for  the  purpose 
of  satisfying  you  that  you  coinmitted  an 
error  in  your  decision,  but  merely  to  show 
you  what  a  great  fool  old  William  Black- 
stone was."     [Lviughter.] 

I  think  that  anything  that  emanates 
from  those  distinguished  lawyers  in  Great 
Britain  is  entitled  to  some  consideration. 
The  proudest  intellects  that  have  lived  in 
this  world  since  the  advent  of  the  christian 
era  have  flourished  in  Great  Britian,  and 
have  ornamented  and  adorned  her  bar 
and  her  bench.  We  have  their  statutes 
now  relied  upon  every  day,  such  as  the 
statute  of  Elizabeth  on  the  subject  of 
frauds  and  perjuries,  and  many  others. 
Therefore  I  say  that  if  they  have  adopted 
and  carried  into  practice  a  system  of  this 
kind  with  effect  and  good  advantage,  I  do 
not  see  why  the  same  could  not  be  done 
here. 

Appeals  can  be  taken  from  the  courts 
below,  from  all  the  courts  that  I  have 
named,  to  this  court  of  errors.  These 
judges  can  send  at  the  same  time  to  the 
other  court,  sitting  in  the  same  place,  if 
it  is  so  provided  by  law  ;  they  can  confer 
together,  and  when  necessary  the  whole 
number  of  judges  can  sit  in  banc.  That 
may  be  doneeither  under  an  act  of  Assem- 
bly or  a  general  rule  or  order  of  the  Su- 
preme Court.  Therefore,  in  my  opinion, 
It  presents  advantages  that  none  of  the 
other  projects  that  have  been  considered 
by  the  Convention  offer  to  us. 

I  provide  for  the  election  of  judges  for 
sixteen  years.  By  a  pretty  decisive  vote 
of  this  Convention,  I  believe  the  senti- 
ment of  the  Convention  is  that  judges 
of  the  Supreme  Court  should  continue  in 
offlco  for  twenty-one  j'ears.      I  am   not 
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very  tenacious  about  that.    I  prefer  a  term 
of  fifteen  or  sixteen  years;  but  if  a  ma- 
jority of  the  Convention  are  of  a  diiferent 
opinion  I  am  perfectly  satisfied.      All  I 
want,  is  to  endeavor  to  produce  in  this 
Constitvition'   what    has   been    so   much 
talked  about  here,   more  judicial  force, 
and  I  propose  to  provide  that  judicial  force 
for  the  Supreme  Court  by  this  amend- 
ment.   I  propose  to  provide  a  greater  ju- 
dicial force  in  the  courts  of  common  pleas 
by  dividing  the  State  into  districts  as  1 
proposed  in  the  minority  report,  which  is 
printed  in  the  Journal,  by  providing  for 
the  establishment  of  judicial  districts  to 
Vje   composed    of    three    judges;    those 
judges  to  be  elected  bj^  the  people  of  each 
district ;  each  judge  to  hold  the  court  of 
common  pleas,  the  court  of  oyer  and  ter- 
miner, quarter  sessions  of  the  peace  and 
orphans'  court,  and  never  to  hold  a  court 
more  than  once  in  succession  in  the  same 
county,  and    then  at  least  once  a  year, 
and  as  much  oftener  as  the  Legislature 
may  provide ;  or,  if  it  should  be  thought 
better  to  put  it  into  the  article  of  the  Con- 
stitution, that  can    be   done,  although  I 
would  not  prefer  it  ;   I  would  leave  the 
Legislature  to  provide  what  number  of 
terms  in  a  district  the  judges  of  this  court 
should  meet  in  each  county  and   there 
hold  a  court  in  banc,  and  then  and  there 
hoar  all  motions  on  reserved  questions  of 
law,  all  motions  for  new  trials,  all  argu- 
ments upon  important    legal   questions, 
and  decide  them.    If  a  decision  were  then 
and  tliere  made  after  full  and  ample  hear- 
ing before  those  three  judges  and  a  unan- 
imous opinion  delivered  by  them,  I  think 
there  would  be  very  few  cases  taken  from 
a  decision  of  that  kind  to  the  Supreme 
Court.    It  would  furnish  a  sieve,  as  I  be- 
lieve the  gentleman  from  Philadelphia 
called  it  the  other  day,  through  wJiich 
cases  would  be  strained,  and  those  only 
that  did  go  through  the  sieve  would  go  to 
the  Supreme  Court.    The  finer  matter,  the 
more  important  cases,  are  not  to  be  de- 
cided by  this  court  finally  ;    but  it  is  to 
be    supposed  that  when  cases  of  small 
amount,    involving   no    particular   legal 
question,  no  constitutional   question,  no 
great  principle  of  law,  have  been  decided 
by  this  court  in  banc,  by  the  three  judges 
or  two  judges,  the  parties  would  not  be 
anxious    to   proceed   further  and    incur 
more  costs  and  exj)enses  in  the  prosecu- 
tion of  their  suits. 

That  is  the  plan  by  which  I  propose  to 
strengthen  the  courts  of  common  i^leas. 
That  is  what  is  required  ;  that  is  what  is 
6.— Yol  lY. 


desired  ;  and  I  think  this  kind  of  system 
will  produce  the  verj'  thing  itself.  Hav- 
ing first  strengthened  the  courts  of  com- 
mon pleas  in  this  way  throughout  the  Com- 
monwealth, and  then  the  Supreme  Court 
as  I  indicate  in  the  proposition  now  be- 
fore the  committee,  and  as  I  have  tried  to 
state  and  illustrate  by  the  few  remarks 
that  I  have  made,  I  think  everything 
would  be  accomplished  that  we  can  ac- 
complish in  this  direction. 

So  far  as  the  courts  of  common  pleas  in 
the  larger  districts  are  concerned,  al- 
though I  liave  proposed  a  plan  for  them, 
it  l)elongs,  I  think,  peculiarly  and  especi- 
ally to  the  gentlemen  from  those  districts, 
from  the  city  and  county  of  Philadelphia, 
and  from  the  city  of  Pittsburg  and  county 
of  Alleglieny,  to  devise  some  means  for 
arranging  their  courts  to  suit  themselves. 
If  they  cannot  agree,  of  course  some  gen- 
eral system  may  be  made  that  will  em- 
brace them  as  well  as  every  other  part  of 
the  Commonwealth. 

A  number  of  these  propositions  which 
I  had  printed  are   in  the  hands  of  gentle- 
men, but  they  are  not  printed  precisely  as 
they  have  been  oflfered.    As  this  amend- 
ment is  now  offered,  I  place  no  limitation 
npon  the  Supreme  Court  in  regard  to  the 
number  that  shall  constitute  a  quorum, 
nor  the  number  that  shall  render  a  judg- 
ment.     It  now  reads:      "The    Supreme 
Court  shall  be  composed  of  eight  judges, 
who  shall  be  learned  in  tlie  law,  one  of 
whom  shall  be  Chief  Justice."    I    have 
stricken  out  the  words  which  follow  in 
the  printed  copy,  "five  shall  constitute  a 
quorum,  and  the  concurrence  of  five  shall 
be  necessary  to  a  decision,"  leaving  it  as 
the  old  Constitution  now  is  on  that  sub- 
ject.   If  it  should  be  thought  better  to  in- 
sert some  number  that  shall  be  necessary 
to  concur  in  ever}'  decison,   of  course  I 
shall  have  no  objection  to  sucli  an  amend- 
ment. I  so  wrote  tlie  plan  originally  ;  but 
I  wanted  to  leave  the  system  as  flexible 
as   possible,   because    I    am  opposed  to 
putting  any  legislation  or  any  acts  of  As- 
sembly into  the  Constitution.    I  provide 
that  in  important  cases,  wiien  the  court 
desire  it,  everything  that  is  heard  in  the 
court  of  errors  and  appeals  shall  be  heard 
on  reargument  before  a  full  bench  of  the 
Supreme   Court    or   the    court  in  banc, 
which  I  have  already  stated  I  think  will 
obviate  the  difficulty  suggested  by  my 
friend  (Mr.  Cuyler)  Avhen  speaking  upon 
this  subject  the  other  day. 

In    my  opinion,    Mr.    Chairman,    the 
adoption  of  these  two  plans  would  afford 
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the  relief  desired  by  the  people  of  Penn- 
sylvania in  the  judiciary.  I  am  opposed 
to  a  complicated  judiciary.  I  want  to 
leave  it  as  simple  and  as  plain  as  possible. 
Sir,  I  would  not  to-day  give  the  judiciary 
system  of  Pennsylvania,  as  inefficient  as 
it  is  thought  to  be,  for  that  of  any  other 
State  in  this  Union,  and  I  believe  I  am 
acquainted  with  them  all.  I  would  not 
exchange  the  Pennsylvania  system  to- 
day, as  it  is,  for  that  of  Illinois  or  Ohio, 
or  any  other  State  in  this  Union,  with  all 
their  courts,  circuit  or  otherwise.  I  be- 
lieve that  our  system  can  be  remedied  in 
this  one  particular;  it  needs  a  remedy  in 
this  respect — that  is,  to  give  more  force  to 
both  the  branches  of  our  judiciary,  to  the 
courts  of  common  pleas  and  to  the  Su- 
preme Court ;  and  that  done,  I  think  we 
have  accomplished  everything  that  can 
be  desired. 

Mr.  Cochran.  Mr.  Chairman :  The 
proposition  which  is  now  pending  before 
the  committee  is  one  which,  I  regret  to 
Bay,  I  cannot  vote  for,  although  1  hoped 
to  vote  with  the  gentleman  from  Fayette 
(Mr.  Kaine)  on  the  measures  which  he 
had  proposed  in  his  minority  report,  for 
they,  as  I  read  them  in  that  report,  as  a 
general  thing,  met  my  approbation.  I 
had  no  thought  of  saying  a  word  this 
afternoon  on  tliis  matter,  but  as  the  sub- 
ject is  up  and  the  committee  is  apparently 
approaching  a  vote,  I  will  submit  a  few 
suggestions  which  have  occurred  to  my 
mind  on  this  general  subject. 

1  am  one  of  those  who  believe  that  the 
judicial  system  of  Pennsylvania  is  ojie 
which,  in  its  material  parts,  is  admirably 
adapted  to  the  wants  and  the  interests  of 
the  people  of  the  Commonwealth.  I  know 
of  none  which  is  better,  and  I  desire  to 
maintain  it  in  all  its  great  fundamental 
pi'inciplcs  and  general  outlines.  The 
truth  is,  sir,  that  there  is  but  one  trouble 
about  our  judicial  system,  in  my  estima- 
tion, and  that  is  that  it  is  overloaded. 
The  point  is  to  relieve  the  courts  froin  a 
great  deal  of  the  burden  which  is  imposed 
upon  them,  and  to  give  them  additional 
force  in  order  to  enable  them  to  discharge 
the  duties  which  are  devolved  upon  them. 

Now,  the  practical  question  is,  how  are 
we  to  arrive  at  that  result  ?  It  is  not  hard 
to  understand  why  it  is  that  our  courts  are 
now  overburdened.  A  great  many  things 
have  occurred  of  late  years,  especially  in 
our  Legislature,  and  in  other  respects, 
which  have  tended  to  overburden  them. 
A  great  many  questions  have  risen  out 
•of  the  business  relations  between  them- 


selves, the  public  and  individuals,  and 
the  mutual  contentions  of  the  large  corpo- 
rations that  exist  in  our  State,  which  have 
multiplied  and  increased  the  labors  of  the 
courts.  Apart  from  that  the  legislation 
of  the  State  has  taken  such  a  direction 
that  it  has  imposed  upon  the  courts  a  great 
deal  of  additional  work  which  was  not 
laid  upon  them  in  former  times. 
One  of  these  difficulties  proceeds,  as 
gentlemen  will  very  readily  ascertain, 
from  the  change  which  has  been  made  in 
the  law  of  evidence.  The  consvimption 
of  time  in  the  trial  of  causes  in  our  courts 
has  been  ordinarily  doubled,  if  not 
trebled,  by  the  introduction  of  the  exam- 
ination of  parties  as  witnesses.  I  say 
nothing  about  the  policy  of  tliat  change, 
whether  it  was  right  or  wrong,  but  it  ex- 
ists as  a  fact,  and  the  practical  experience 
of  the  courts  is  that  it  has  doubled  the 
time  ordinarily  consumed  in  the  trial  of 
cases,  and  especially  of  cases  of  any  im- 
portance. That  has  prevented  the  courts 
from  disposing  of  the  business  before 
them  in  the  same  time  that  it  had  pre- 
viously occupied,  and  has,  of  course, 
increased  their  labor  and  delayed  the 
administration  of  justice.  If  we  will  look  at 
this  matter  deliberatelj'',  we  will  all  admit 
that  we  find  in  this  one  thing  a  cause  why 
the  administration  of  justice  in  our  State 
is  overburdened  under  our  existing  sys- 
tem, and  why  it  is  necessary  that  some 
provision  for  the  relief  of  the  courts 
should  be  made. 

But  further  than  that,  Mr.  Chairman, 
there  is  anotlier  source  from  which  a  great 
deal  of  embarrassment  has  been  occa- 
sioned to  our  courts  in  the  transaction  of 
business;  and  that  is,  the  accumulation 
of  labor  which  has  been  thrown  upon 
them  by  the  Legislature  in  referring  to 
the  courts  various  matters  which,  for- 
merly, they  had  nothing  to  do  with,  and 
which  I  contend  they  never  should  have 
anything  to  do  with.  Look  at  your  mat- 
ters of  local  incorporations  of  boroughs, 
of  local  administration  of  townships,  of 
changes  of  election  districts,  of  the  divi- 
sion and  alteration  of  townships,  and  all 
that  great  mass  of  subjects  which  liave 
been  thrown  in  upon  the  courts  within 
the  last  few  years,  and  whicli  interfere 
with  the  regular  discharge  of  their  duties, 
and  accumulate  the  business  which  is 
laid  upon  tlicm  to  perform. 

Mr.  Woodward.  Will  the  gentleman 
allow  me  to  aslc him  a  question? 

Mr.  CooiiRAN.    Yes,  sir. 
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Mr.  Woodward.  If  the  gentleman 
thinks  the  courts  ought  to  be  relieved 
from  them,  whj-  did  he  not  vote  for  it? 

Mr.  CociiKAN.  I  do  not  sec  the  point 
of  the  gentleman's  iufjuirj-.  If  he  will 
tell  me  where  or  when  I  hud  the  opportu- 
nity to  do  so,  I  will  try  to  reply. 

Mr.  Woodward.  The  gentleman, with 
others,  voted  down  an  amendment  which 
contained  a  relief  for  the  courts  from  those 
very  subjects. 

Mr.  Cochran.  There  were  other  things 
contained  in  that  amendment  which  I 
could  not  vote  for.  I  might  have  voted 
for  that  amendment  if  that  had  been  the 
only  thing  in  it ;  and  if  I  had  so  under- 
stood it,  I  should  have  voted  for  it,  no 
doubt;  but  I  do  not  understand  that  the 
amendment  of  the  gentleman  from  Phil- 
adelphia, against  which  I  voted,  met  that 
particular  point.  It  jjrovided  for  depriv- 
ing the  judges  of  jxitronage  in  the  matter 
of  appointing  commissioners  and  things 
of  that  description  ;  but  it  did  not,  as  I  un- 
derstand, interfere  with  their  jurisdiction 
in  the  particular  matters  of  local  concern 
to  which  I  have  referred.  I  think  it  was 
altogether  a  ditterent  proposition  from 
that  which  I  was  discussing  when  the 
gentleman  interposed  his  inquiry. 

Now,  sir,  what  is  the  effect  of 
this  piling  on  of  miscellaneous  matter 
upon  our  courts  ?  The  eftect  of  it  is  the 
delay,  and  the  disturbance,  and  the  inter- 
ruption which  occur  in  the  trial  of  causes 
The  court  meets  in  the  morning  with  a 
cause  pending  and  a  jury  in  the  box  ;  and 
one  hour  of  the  morning  session  is  prob- 
ably occupied  with  the  disposition  of  this 
miscellaneous  business,  and  there  tlie 
jury  sit,  and  there  the  court  sits,  and 
there  is  nothing  done  in  the  dispatch  of 
the  particular  case  which  is  on  trial.  The 
court  meets  in  the  afternoon,  and  a  scene 
very  similar  to  that  of  the  morning  oc- 
curs again.  Every  member  of  the  bar 
who  has  some  miscellaneous  matter  of 
the  character  which  I  have  partially  do- 
scribed,  obtrudes  it  upon  the  court  at  the 
time  of  its  meeting  and  delaj-s  the  court 
and  keeps  it  otf  from  taking  up  the  case 
wiiich  is  pending  before  it ;  and  so  time 
is  lost  and  trials  are  delayed  and  the  dis- 
position of  causes  is  postponed,  and  thus 
it  is  that  the  j  udicial  system  of  Pennsyl- 
vania is  overloaded  and  unable  to  dis- 
charge the  business  which  is  piled  upon 
it,  largely  because  of  the  course  of  our 
legislation. 

Sir,  I  do  not  want  to  disturb  the  sym- 
nietry  of  the  system  of  the  judiciary  as  it 


is  now  established  in  our  Commonwealth. 
I  waiit  simply  to  give  further  assistance 
to  its  ministers,  and  further  aid  in  the 
disposition  of  the  business  which  is  before 
it,  and  that  is  the  public  necessity  which 
we  should  provide  for.  I  am  not  in  favor 
and  have  not  been  in  favor  of  the  creation 
of  new  general  tribunals  in  the  State.  I 
believe,  sir,  that  when  a  case  has  been 
tried  in  the  court  of  common  pleas,  it 
should  go  directly  up  to  the  highest  court 
in  the  State  having  appellate  jurisdiction 
and  be  there  tinally  determined.  Having 
this  view,  if  I  had  been  present,  I  should 
have  been  constrained  to  vote  against  the 
institution  of  intermediate  courts,  and, 
sir,  I  do  not  believe  that  it  is  imposing  too 
much  labor  upon  the  Supreme  Court  of 
this  State  to  require  it  to  decide  these  cases 
as  they  are  taken  up  to  it  on  writs  of  error  or 
appeal  from  the  subordinate  tribunals.  I 
believe  that  the  Supreme  Court  of  the 
State  is  adequate  to  that  duty,  and  I  have 
voted  to  increase  the  number  of  the 
judges  of  that  court  by  two  to  give  them 
further  help  and  to  enable  them  to  divide 
the  labor,  to  some  extent,  among  a  larger 
number  of  judges. 

It  has  been  suggested  here  that  the 
judges  must  sit  in  banc  to  hear  all  cases. 
That  is  no  doubt  true  ;  but  at  the  same 
time,  a  great  jiart  of  the  labor  is  in  pro- 
paring  opinions,  and  if  you  have  seven 
instead  of  five  judges,  3-ou  have  a  larger 
number  of  gentlemen  among  whom  that 
labor  may  be  distributed,  and,  therefore, 
relief  is  afforded  to  the  members  of  thcs 
court. 

Mr.  Chairman,  the  Legislature  of  this 
State  has,  withina  \^ear  or  two,  done  a  very 
wise  thing  in  passing  a  law  which  per- 
mits the  judges  of  the  Supreme  Couri 
simply  to  affirm  a  judgment  where  they 
think  the  court  below  has  decided  it  cor- 
rectly, relieving  thein  from  the  labor  of 
writing  opinions,  giving  the  reasons  for 
their  affirmation  of  that  j  udgment.  That 
is  a  great  relief  to  the  Supreme  Court  of 
the  State,  necessarily  so;  and  it  is  so  great 
a  relief  (because  I  apprehend  that  the 
proporlion  of  the  cases  affirmed  is  very 
greatly  larger  than  the  proportion  of 
cases  reversed)  that  the  court  has  its  la- 
bors largely  diminished  by  that  single 
provision  of  the  act  of  Assembly.  I  have 
no  doubt  that  the  Supreme  Court  of  this 
State  is  adequate,  fully  adequate,  or  soon 
will  be,  if  not  now — fully  adequate  to  the 
decision  of  all  causes  brought  before  it, 
with  the   exercise  of  ordinary  industry 
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bj^  the  addition  of  two  judges  totlie  num- 
ber of  those  who  now  occupy  the  bench. 

But,  sir,  I  do  not  want  that  court  divid- 
ed. I  voted  this  morning  against  the 
election  of  its  judges  by  districts,  and  I 
cannot  vote  for  the  amendment  of  the 
gentleman  from  Fayette,  now  pending, 
because,  as  I  understand,  he  proposes  to 
jnake  it  a  sort  of  divided  court — a  dual 
court.  We  are  to  have  a  court  of  three 
judges,  in  the  first  place,  to  act  as  a  court 
of  appeals;  and  then  a  Supreme  Court 
proper,  who,  as  I  understand  it,  are  to  l>e 
superior  to  that  court  of  appeals,  and,  in 
certain  oases,  are  to  determine  the  causes 
which  are  brought  before  it.  Now,  Mr. 
Chairman,  I  do  not  think  there  is  any  oc- 
casion whatever  for  dividing  the  Supreme 
Court,  or  for  distributing  its  labors  be- 
tween two  courts.  If  I  thought  there  was 
I  should  have  been  in  favor,  probably,  of 
the  intermediate  court  proix)sed  by  the 
majority,  and  one  of  the  minority,  of  the 
Committee  on  the  Judiciary ;  but  I  be- 
lieve that  our  system  of  Pennsylvania 
jurisprudence,  as  now  established,  with 
additional  help  to  the  judges,  is  adequate 
to  the  discharge  of  the  judicial  work  of 
the  Commonwealth. 

Mr.  Chairman,  it  is  true,  beyond  the 
power  of  successful  contradiction,  that  in 
many  of  the  judicial  districts  of  this  State 
tlie  business  is  very  far  in  arrear,  and  I 
believe  it  to  be  equally  true  that  that 
business  cannot  be  brought  up  b}^  the 
present  judicial  force  which  we  have  in 
this  State.  Therefore  I  am  in  favor  of  re- 
lieving our  courts  of  common  pleas  from 
a  part  of  the  burden  which  is  now  imposed 
upon  them ;  and  I  proposed — for  gentle- 
men hare  talked  here  of  propositions 
which  they  made  at  dififeront  times  in  the 
Convention — and  I  did,  atone  time,  make 
propositions  myself  with  reg-ard  to  this 
very  matter,  and  one  of  those  propositions 
was  to  institute  in  every  county  contain- 
ing a  popvilation  of  at  least  thirty  thou- 
sand persons,  a  probate  court,  in  relief  of 
I  he  courts  of  common  pleas.  That  pro- 
l)ate  court  would  relieve  the  court  of  com- 
mon pleas  of  a  large  mass  of  the  miseella- 
noous  business  of  which  I  have  already 
spoken,  which  is  an  obstruction  in  the 
way  of  the  discharges  of  its  other  judicial 
duties.  That  probate  court,  taking  the 
place  of  the  register  and  of  the  register\s 
court,  and  of  the  orphans'  court,  would 
discharge,  economically,  all  their  duties, 
with  the  services  of  one  man  as  judge 
anil  one  man  as  clerk,  because  it  would 
not  cost  the  counties  one  cent  more,  if  as 


much,  to  sustain  that  probate  court  as  it 
does  to  sustain  all  these,  with  the  fees 
turned  into  the  county  treasurj^,  which 
are  collectable  by  law  on  proceedings  in 
those  courts ;  and  with  that  probate  court 
established,  you  would  relieve  your  courts 
of  common  pleas  from  a  great  deal  of  the 
burden  which  is  now  imposed  upon  them. 

And,  sir,  I  proposed  to  go  one  step  fur- 
ther in  %\hat  seemed  to  me  a  measure  of 
reform,  and  that  was  that  instead  of  the 
present  lx>ard  of  county  commissioners 
you  should  establish  a  county  board,  one 
member  of  it  to  be  learned  in  the  law, 
Avho  should  not  only  discharge  the  duties 
of  the  board  of  county  commissioners  as  it 
now  exists,  but  should  discharge  also  the 
duties  of  the  court  of  quarter  sessions 
with  regard  to  matters  connected  with 
roads,  townships,  the  creation  of  bor- 
oughs, and  other  local  matters  of  that 
character,  and  in  that  way  you  would 
take  olf  trom  the  courts  at  once  a  large 
portion  of  the  burden  which  is  now 
imjxjsed  upon  them  and  which  impedes 
their  pi-oceeding-s  and  the  transaction  of 
their  business ;  and  they  being  so  re- 
lieved, the  people  of  the  county  and 
of  the  several  districts  would  have 
their  judicial  business  ti-ansacted  in  a 
prompt  manner,  without  denial  or  delay, 
as  the  Constitution  of  this  State,  in  the  ,t 
Declaration  of  Rights,  provides  that  it 
shall  be  done. 

In  that  way  I  contend  you  would  have 
a  full  administration  of  justice,  and  you 
would  relievo  the  courts,  further,  of  one  of 
those  things  wliich  is  most  calculated  to 
degrade  them  and  to  bring  them  into  con- 
nection with  questions,  the  consideration 
of  which  and  the  disposition  of  which  de- 
prive them,  t3  a  large  extent,  of  the  con- 
sideration and  respect  of  the  community, 
for  it  is  beyond  question  that  these  mat- 
ters of  local  concern,  thes©  pettj-  luattei-s 
about  the  creation  of  townships  and  the 
laying  out  of  roads,  and  things  of  that 
sort,  are  the  very  things  which  bring  the 
courts  into  contact  with  a  certain  olass  of 
people  with  whom  it  is  no  credit  to  them 
to  be  brought  in  contact,  and  which 
draws  upon  the  courts,  unfortunately,  the 
suspicion  that  they  are  controlled,  more 
or  less,  by  considerations  which  gentle- 
men here  have  so  strongly  denounced. 

Those  very  things,  small  matters  in 
themselves,  are  in  the  courts  like  local 
matters  in  your  Legislature.  They  ope- 
rate in  the  same  way  judicially  as  these 
local,  questions  operate  legislatively,  and 
they  do  certainly  tend  to  impair  the  con- 
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fidence  and  respect  of  the  conimuuity  in 
the  courts  and  the  judges  who  sit  and  ad- 
minister justice  in  tliem.  I  do  not  say 
tliat  it  is  justly  so  or  unjustly  so.  I  sim- 
ply state  what  I  am  sure,  from  mj'  obser- 
vation and  experience,  is  tlie  fact. 

Mr.  Chairman,  without  delaying  the 
committee  further,  I  will  simply  state  that 
I  am  in  favor  of  so  arranging,  if  it  can  be 
done,  the  election  of  judges,  both  State 
and  district,  in  this  State,  that  the  mi- 
nority shall  be  represented.  I  shall  AOte 
for  that  proposition  in  whatever  shape  it 
comes  up,  provided  it  is  not  connected 
with  other  matters  which  cannot  receive 
my  assent.  It  was  tliat  feature  in  the 
minoi-ity  report  of  the  gentleman  from 
Fayette  which  attracted  to  it  my  appro- 
bation, and  I  was  in  hopes  that  I  should 
be  able  to  go  with  him  all  the  wa^-  through 
on  this  subject,  and  to  follow  his  lead  ; 
but  on  the  pending  jiroposition  I  cannot 
go  with  him.  I  cannot  consent  to  the 
creation  of  an  imperium  in  imperio — a  sec- 
ond court  inside  of  the  Supreme  Court. 
1  want  every  question  to  go  directlj'  from 
the  trial  courts  below  up  to  the  Supreme 
Appellate  Court  of  the  State  without  any 
interference,  without  any  intermediate 
tribunal  whatever.  Bat,  sir,  if  the  gen- 
tleman from  Fayette  shall,  in  the  further 
prosecution  of  this  matter,  present  his 
proposition  for  the  election  of  common 
pleas  judges  in  the  districts,  in  general 
accordance  with  the  report  which  he  made 
as  one  of  the  minority  of  the  Judiciary 
Committee,  I  shall  support  that  proposi- 
tion, because  I  believe  that  it  will  be  most 
productive  of  advantage  to  the  public. 

Sir.  Kaine.  I  will  saj'  to  the  gentle- 
r-.an  from  York  that  I  intend,  at  the  pro- 
per time,  to  ofler  that  proposition. 

Mr.  CocHKAX.  I  will  most  assuredly 
vote  for  it,  if  it  is  not  connected  with 
something  which  I  do  not  approve. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  froiu 
Fayette  (Mr.  Kaine.) 

The  question  being  put,  the  ayes  were 
eight,  not  a  majoritj'-  of  a  quorum,  so  the 
amendment  was  not  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  section. 

Mr.  Sharps.  I  oftcr  the  following 
amendment,  to  come  in  at  the  close  of  the 
section : 

"The  sessions  of  the  court  in  banc  shall 
be  held  at  such  one  place  as  the  Legisla- 
tvire  maj'  fix  by  law,  and  the  judges  of 
the  said  court  shall  reside  at  the  place  so 
fixed,  but  m-.iy  for  adequate  reasons   ad- 


journ its  sessions  for  a  single  term,  or  less 
than  a  term,  to  any  other  suitable  and 
convenient  place.'' 

The  Chairman.  The  question  is  on  the 
amendmentof  thegentleman  from  Frank- 
lin. 

'My.  MacConnell.  I  move  to  amend 
theamendment,  by  strikingout  the  words, 
"such  one  place  as  the  Legislature  may 
fix  by  law,"  and  inserting,  "  at  the  Capi- 
tal of  the  State." 

The  Chairman.  Tlie  question  is  on  tl.o 
amendment  of  tlie  gentleman  from  Alle- 
gheny to  the  amendment. 

Mr.  Cuyler.  If  the  gentleman  will 
strike  out  the  words  "  Capital  of  the 
State"  and  insert  "  Piiiladclphia,"  I  will 
vote  for  it.  [Laughter.]  I  move  to  strike 
out  the  words  "Caj^ital  of  the  State,"  and 
insert  "Philadelphia." 

The  Chairman.  That  is  not  in  order. 
There  is  an  amendment  to  an  amend- 
ment pending. 

Mr.  Cuyler.  Has  the  question  been 
taken  on  the  amendment  to  insert  the 
words  "Capital  of  the  State?" 

The  Chairman.    No,  sir. 

Mr.  Cuyler.  Is  that  amendment  now 
pending  ? 

The  Chairman.  That  is  the  amend- 
ment now  pending.  It  is  an  amendment 
to  an  amendment,  and  the  question  is  on 
that  amendment  to  the  amendment. 

The  amendment  to  the  amendment  was 
agreed  to,  there  being,  on  a  division,  ayes, 
thirty-seven;  noes,  twent^'-eight. 

Mr.  Worrell.    That  is  not  a  quorum. 

The  Chairman.  The  question  cannot 
be  raised  in  that  way. 

Mr.  Worrell.  I  raise  the  question 
that  a  quorum  has  not  voted,  and  that 
there  is  not  a  quorum  present. 

The  Chairman.  The  question  of  a 
quorum  cannot  be  raised  in  that  way. 
The  only  way  the  question  of  a  quoruin 
can  be  raised  is  by  the  requisite  number 
of  gentlemen  calling  for  a  count. 

Mr.  Worrell.  Well,  I  call  for  a  counc. 

The  Chairman.  The  Clerk  has  count- 
ed and  reports  that  a  quorum  is  present. 
The  amendment  of  the  gentleman  from 
Allegheny  to  the  amendment  of  the  gen- 
tleman from  Franklin  prevails.  The 
question  now  is  on  the  amendment  as 
amended. 

Mr.  BiGLER.  I  suggest  to  the  gentle- 
man from  Franklin  that  he  strike  out  the 
provision  about  the  judges  residing  at  the 
Capital.  What  public  necessity  is  there 
for  requiring  a  judge  to  reside  at  a  partic- 
ular i^lace?    To  require  the  court  to  be 
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held  there  answers  the  purpose  of  the 
public.  I  move  to  amend  by  striking  out 
the  words  requiring  the  judges  to  reside 
at  Harrisburg. 

The  Chaikmax.  The  amendment  of 
the  gentleman  from  Clearfield  will  be 
read  by  the  Clerk. 

Mr.  Shakpe.  I  will  accept  the  sugges- 
tion. 

The  Chairman.  The  modification  is 
accepted.  The  amendment  will  be  so 
modified. 

Mr.  DoDD.  I  hope  this  amendment  will 
not  prevail,  unless  there  is  some  good  rea- 
son for  it  that  I  am  unable  to  discover.  It 
strikes  me  that  the  proper  thing  would 
be  to  make  the  districts  smaller  and  give 
suitors  in  the  Supreme  Court  an  opportu- 
nity to  be  heard  without  traveling  all  over 
the  State.  In  other  words,  it  is  cheaper 
for  the  court  to  go  to  the  suitors  than  for 
the  suitors  to  go  to  the  court.  If  you 
bring  the  Supreme  Court  to  Philadelphia 
I  should  have  to  travel  to  carry  a  case  for 
m^'  clients,  four  hundred  and  fifty  miles. 
That  would  be  an  expense  to  the  client 
Avhich  amounts  in  some  cases  to  a  denial 
of  justice.  I  hope  that  no  such  amend- 
ment will  pass. 

Mr.  D.  W.  Patterson.  Mr.  Chairman : 
I  hope  it  will  pass,  and  I  know  from  hav- 
ing had  conversation  with  several  gen- 
tlemen of  the  present  Supreme  Court  that 
they  allege  that  they  can  do  almost  as 
much  more  work  at  home  hero  in  Phila- 
tlelphia,  where  they  have  their  oflices  and 
their  libraries  and  their  machinery  about 
them,  as  they  can  do  when  traveling 
about  to  any  other  place  where  the  Su- 
preme Court  is  held,  either  Harrisburg 
or  Pittsburg.  That  is  the  admission  of 
gentlemen  composing  the  present  court ; 
and  I  think  if  wo  make  a  permanent  place 
and  require  the  judges  to  reside  there— or 
we  need  not  so  require  them,  because,  as 
a  matter  of  course,  if  you  make  it  perma- 
nent at  one  place,  you  will  find  the  judges 
would  reside  there — they  would  work 
much  easier  and  accomplish  much  more 
and  with  less  lalior.  As  for  the  gentleman 
bringing  his  clients  with  him  to  the  Su- 
preme Court,  and  its  being  very  expen- 
sive on  that  account,  I  do  not  think  he 
has  ever  done  it  yet. 

Mr.  DoDD.  Tiie  gentleman  will  pardon 
me.  1  did  not  propose  to  do  that,  but 
clients  have  to  pay  my  expenses  when  I 
come  on  their  business. 

Mr.  Darlinoton.  I  do  not  know  where 
the  judges  could  do  most  work.    Judge 


Rogers,  I  know  very  well,  told  me  that 
that  they  could  do  more  work  by  going 
around  ;  that  the  change  from  place  to 
place  was  advantageous.  Judge  Wood- 
ward's experience  may  be  the  same  Avay, 
or  it  may  be  ditTerent ;  but  if  you  should 
select  a  place  where  they  should  stay,  let 
that  place  be  where  there  will  be  the  least 
quantity  of  eating  done,  and  the  most 
work  will  bo  done  the  less  they  eat. 
[  Laughter.  ] 

Mr.  MacConnell.  I  would  say  to  my 
friend  from  Lancaster  that  judges  sitting 
at  Harrisburg  will  have  the  advantage  of 
the  State  library,  which  every  one  must 
see  will  be  a  very  great  advantage ;  and 
the  bar  going  there  to  argue  their  cases 
will  have  access  to  the  same  library,  which 
will  be  a  very  great  convenience  to  them, 
and  one  which,  I  think,  ought  to  operate 
on  the  minds  of  the  legal  gentlemen  in 
this  House. 

Mr.  Cuyler.  Mr.  Chairman  :  I  do  not 
compose  part  of  that  numerous  body  that 
the  gentleman  who  has  just  spoken  desig- 
nates as  "everyone,"  for  I  do  not  see  it  in 
the  light  that  he  does.  The  State  law 
library  is  a  very  good  one  ;  but  not  a  whit 
better,  and  probably  not  as  good  as  the 
law  library  in  the  city  of  Philadelphia, 
and  there  are  several  private  libraries 
here  that  bearavery  favorable  comparison 
with  it.  So  that  I  do  not  know  that  there 
is  any  advantage  in  that  direction. 

As  to  the  remarks  of  the  gentleman  from 
Chester,  I  confess  I  do  not  understand 
them.  I  consider  that  the  condition  of  a 
judge's  stomach,  his  digpstion,  has  much 
to  do  with  the  healthinessof  his  mind  and 
the  soundness  of  his  decisions;  and  as 
for  getting  these  judges  in  a  place  where 
they  cannot  eat  good  dinners  and  have 
good  suppers,  I  do  not  believe  in  it  for  a 
single  moment.  I  should  consider  whether 
a  judge  or  any  man  whoso  soundness  of 
opinion  I  desired  to  respect,  was  dyspep- 
tic, in  making  up  my  mind  whether  he 
was  a  suitable  man  for  the  expression  of 
an  opinion.  If  his  stomach  was  out  of 
order,  and  ho  was  dyspeptic,  if  he  could 
not  cat  and  enjoy  a  good  dinner  and  a 
good  suppei,  I  should  doubt  very  much 
whether  lie  was  in  that  healthy-minded 
condition  that  a  judge  ought  to  be.  So  I 
think  that  argument  rather  makes  against 
tlie  gentleman  from  Cliestor. 

I  move  to  amend  by  striking  out  from 
the  amendment  the  words  "  seat  of  gov- 
ernment," and  inserting  "city  of  Phila- 
delphia." 
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The  Chairman.  The  words  have  just 
been  inserted,  and  an  amendment  to 
strike  them  out  is  not  in  order. 

Mr.  CuYLER.  Tlie  amendment  has 
been  modified  since  then.  Tliere  has 
been  no  vote  had  as  to  the  city  of  Pliila- 
delphia.  It  has  been  simply  a  vote  to 
write  in  tlie  words  "  Capital  of  the  State." 
I  modify  it  by  proposing  to  insert  after 
tlie  words,  "Capital  of  the  State,"  the 
words,  "to  wit,  the  city  of  Philadelphia." 
[Laughter.] 

The  CiiAiRMAX.  The  Chair  woiild  like- 
wise hold  that  to  be  out  of  order,  as  dis- 
playing ignorance  of  the  geography  of 
the' State. 

Mr.  Mitchell,.  Unless  there  is  some 
pressing  necessity  for  dragging  the  profes- 
sion from  the  western  part  of  the  State  to 
Harrisburg,  I  hope  the  courtesy  of  the 
Convention  will  be  extended  to  the  west- 
ern members.  We  ask  it  as  a  matter  of 
courtesy  that  we  shall  not  be  taken  to 
Harrisburg,  consuming  our  time,  doub- 
ling our  expenses,  unless  there  is  some 
necessity  for  it.  If  the  gentlemen  of  the 
Convention  will  show  me  any  necessity 
for  it,  then  I  shall  vote  for  it  myself;  but 
otherwise,  I  beg  of  them  to  extend  to  us 
common  courtesy  and  not  drag  us  to  Har- 
risburg. 

Mr.  GowEX.  Mr.  Chairman  ;  I  am  at  a 
great  loss  to  know  how  to  vote  upon  this 
amendment.  If  I  thought  that  this 
amendment  was  the  stepping  stone  to  se- 
curing the  Capital  of  the  State  to  Phila- 
delphia, I  should  vote  for  the  amend- 
ment; and  if  some  gentleman  from  the 
west  will  give  me  an  assurance  on  that 
question,  I  should  like  to  vote  for  this 
amendment;  but  until  the  question  of 
tlie  permanency  of  the  Capital  is  deter- 
mined, it  strikes  me  that  this  amendment 
should  not  prevail. 

If  it  is  necessary  that  there  should  be 
but  one  jilace  at  which  the  Supreme  Court 
sits,  evidently  some  regard  to  the  conve- 
nience of  the  suitoi-s  ought  to  prevail.  In 
1872  the  number  of  cases  in  the  Supreme 
(/Ourt  from  the  Eastern  district  was  four 
hundred  and  thirty-three ;  from  tlie  Middle 
district,  ninety-six  ;  and  from  the  ^Vest- 
ern  district,  two  hundred  and  forty-nine. 
Therefore,  if  tlie  court  was  permanently 
located  at  Harrisburg,  in  which  district 
there  were  only  ninety-six  cases,  the 
members  of  the  bar  intending  to  argue 
four  hundred  and  thirty-three  cases  would 
have  to  leave  Philadelphia  and  go  to  Har- 
risburg; and  the  members  of  the  bar  in 
the  We&lern  district,  having  two  hundred 


and  fortj'-nine,  would  be  obliged  to  leave 
their  homos  and  go  to  Harrisburg ;  so  that 
the  counsel  in  six  hundred  and  eighty- 
two  cases  would  leave  their  district  to 
accommodate  those  in  ninety-six  cases 
that  go  to  Harrisburg. 

Again,  it  seems  to  me  that  locating  the 
court  in  one  particular  place  is  not  a  pro- 
per subject  of  constitutional  enactment. 
You  maj'  have  an  epidemic  raging  at  the 
particular  locality.  We  all  remember 
that  it  is  only  a  year  or  two  ago  since  there 
Avas  something  of  the  kind  at  Harrisburg, 
and  if  the  court  is  fixed  to  one  particular 
spot  by  the  Constitution,  it  miglit  i^resent 
a  very  awkward  question.  I  take  it  that 
if  there  is  any  one  place  in  the  State  that 
is  better  suited  than  another,  it  is  Phila- 
deli)hia,  for  the  reason  that  the  greatest 
population  clusters  about  Philadelphia, 
and  the  conveniences  of  getting  from 
Philadelphia  to  counties  within  one  hun- 
dred miles  all  around  it  are  so  great  that 
many  of  the  members  of  the  bar  from  ad- 
joining counties  can  leave  their  homes 
in  the  morning,  argue  their  cases  in  Phil- 
adelphia, and  return  at  night  to  their  own 
homes. 

I  earnestly  trust  that  in  a  House  in 
which  there  isonlj'oneor  two  more  than  a 
quorum,  this  question  of  locating  the 
court  at  a  place  at  which  there  is  not  more 
than  one-tenth  or  one-eighth  of  the  busi- 
ness will  not  prevail. 

Mr.  Kaine.  Will  the  gentleman  allow 
me  to  make  a  suggestion  ? 

Mr.  Gowen.    Certainly. 

Mr.  Kaine.  Although  it  maj'  bo  very 
convenient  for  the  members  of  the  bar  in 
Philadelphia,  and  those  living  in  the 
counties  immediately  around  it,  to  have 
the  Supreme  Court  located  here,  1  want 
him  to  remember  that  when  this  Conven- 
tion came  to  Philadelphia  to  stay  here 
the  members  from  the  country  had  very 
great  trouble  in  getting  places  to  stay. 
Now,  can  he  give  the  members  of  the 
bar  in  the  western  part  of  the  State  any 
assurance  that  they  will  be  any  better 
provided  when  they  come  here  to  attend 
the  Supreme  Court,  that  they  can  get 
places  to  stay,  than  we  had  when  we 
came  here  to  attend  the  sessions  of  the 
Convention  ? 

Mr.  Gowen.  I  do  not  think  the  ordi- 
nary run — if  I  may  use  the  expression 
— of  members  of  the  bar  are  quite  so  f;is- 
tidious  as  the  members  of  this  Conven- 
tion. We  can  generally  accommodate  in 
the  city  of  Philadelphia  nearly  the  bar  of 
the  entire  State. 
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But  my  principal  objection  to  this  is, 
first,  locating  ^  tlie  court  permanently  in 
one  particular  place  by  the  Constitution ; 
but,  second,  if  that  is  done  it  ought  to 
be  a  place  which  will  accommodate  the 
greatest  number  of  suitors.  My  friend 
from  the  western  part  of  the  State  is 
obliged  to  travel  a  great  distance  to  get  to 
Harrisburg.  I  know  1k3  would  rather 
come  to  Philadelphia  than  stop  at  Harris- 
burg, and  I  think  many  of  us  would 
rather  go  to  Pittsburg  than  to  Harrisburg. 

ISIr.  CoRBETT.  I  should  like  to  ask  the 
gentleman  a  question,  with  his  iDormis- 
sion. 

Mr.  GowEN.    Certainly. 

Mr.  CoRBETT.  I  ask  if  he  does  not 
think  that  if  the  members  of  the  bar 
had  to  go  to  Harrisburg  to  argue  their 
causes,  it  would  decrease  the  list  consider- 
ably?    [Laughter.] 

Mr.  GowEN.  I  do  not  know.  It  would 
dei)end,  I  suppose,  on  the  pockets  of  the 
suitors.  I  do  not  think  tlio  list  ought  to 
be  decreased  for  any  such  reason  as  that. 

Mr.  Wright.  I  am  in  favor  of  the  pro- 
position. I  think  there  is  something  em- 
inently proper  in  having  the  Legislature, 
the  executive  and  the  judicial  depart- 
ments all  at  the  same  place.  If  Philadel- 
phia were  the  seat  of  government,  I 
should  be  glad  to  come  here.  While  Har- 
risburg remains  the  seat  of  government, 
I  am  willing  to  go  there  ;  but  I  think 
these  three  departments  should  all  be  in 
the  same  location. 

There  is  something  very  pertinent  in 
the  inquiry  put  by  the  gentleman  across 
the  way  in  regard  to  the  amount  of  busi- 
ness. There  is  a  vast  list  in  this  city  un- 
disposed of;  probably  many  causes  are 
thrown  into  tlie  Supremo  Court  to  ob- 
tain delaj^,  a  sort  of  stay  of  execution.  I 
venture  to  say  tliat  at  least  one-third  of 
the  causes  from  the  city  of  Philadelphia 
would  never  find  their  way  into  the  Su- 
preme Court  if  they  liad  to  go  to  Harris- 
burg. I  judge  of  that  from  my  own  ex- 
perience. We  have  to  go  about  one  hun- 
dred and  fifty  miles,  and  it  certainly 
weighs  very  much  with  a  party  who  is 
disposed  to  appeal  when  he  comes  to 
count  the  necessary  resulting  expenses. 

I  am  entirely  in  favor  of  the  genei-al 
practicability  of  having  the  three  depart- 
ments in  the  same  location,  and  shall 
vote  very  cheerfiillj^,  therefore,  that  the 
sessions  of  this  court  in  banc  shall  be  held 
at  the  seat  of  government. 

Mr.  Sharpk.  Mr.  Chairman :  As  we 
are  now  engaged  in  fixing  the  judicial 


policy  of  the  State,  my  purpose  in  offer- 
ing this  amendment  was  to  settle  the  poli- 
cy that  our  Supreme  Court  should  no 
longer  be  a  peripatetic  court,  but  that  it 
should  be  fixed  at  one  place. 

Now,  sir,  the  place  which  shall  be  es- 
tablished is  a  matter  of  detail  w^hich  I 
think  should  be  regulated  by  the  Legisla- 
ture entirely ;  but  that  it  shoxild  be  a  fixed 
court  at  some  one  place  is,  I  think,  a  princi- 
ple of  policy  whlcli  ought  to  be  settled  in 
the  organic  law.  Personally  I  am  indifler- 
ent  as  to  the  location  of  the  court.  I  would 
as  soon  come  to  Philadelphia  as  any  other 
place  ;  but  I  desire  to  have  the  court  fixed 
so  that  when  we  want  our  judicial  busi- 
ness attended  to,  we  shall  know  exactly 
where  to  go,  and  exactly  where  we  can 
find  the  judges. 

For  that  reason,  leaving  the  question  as 
to  the  place  entii-ely  an  open  one,  I  desire 
simply  to  have  the  policy  itself  establisli- 
ed  that  it  shall  bo  a  fixed  court  at  some 
one  place,  to  be  regulated  by  the  Legisla- 
ture hereafter. 

Mr.  D.  W.  Patterson.  Mr.  Cliairman : 
Just  one  reason  I  should  like  to  give  why 
there  should  be  but  one  place  fixed  for 
the  Supreme  Court ;  and  I  do  not  see  how 
this  committee  can  get  over  supporting 
that  proposition  if  they  have  really  spoken 
their  sentiments  in  reference  to  the  neces- 
sity and  desire  of  relieving  the  Sui3reme 
Court  of  overwoi'k. 

I  have  been  informed  by  gentlemen  of 
the  Philadelphia  bar — I  will  not  sa}^  mem- 
bers of  this  House — and  also  by  members 
of  the  bar  of  the  city  of  Pittsburg,  that, 
owing  to  the  fact  of  the  Supreme  Court 
being  very  near  them,  they  take  up  al- 
most an3^thing  and  everything  to  that 
covirt ;  and  one  or  two  of  those  gentlemen 
did  admit  to  me  that  if  the  Supreme 
Court  was  not  quite  so  convenient  there 
would  not  be  near  so  many  cases  taken 
up.  I  think  that  is  evident ;  it  must  bo 
iTianifest ;  and  I  have  tlao  confessions  of 
members  of  both  those  bars  to  the  truth 
of  what  I  have  said. 

Now,  if  we  really  want  to  relieve  the 
Supreme  Court,  it  would  go  very  far  to- 
wards it  if  j^ou  fixed  the  permanent  sit- 
tings of  the  court  at  Harrisburg,  tlae  pres- 
ent Capital  of  the  State. 

Mr.  Beebe.  jSIr.  Chairman  :  I  do  not 
wish  to  take  up  tlie  time  of  tlio  Conven- 
tion, but  I  cannot  forbear  tosa^^one  word. 
I  liavc  sat  here  and  listened,  hoping  that 
all  had  been  said  that  ought  to  be  said  in 
regard  to  tills  matter  ;  but  it  seems  to  me 
that    the    personal    convenience   of    the 


CONSTITUTIONAL  CONVENTION. 


85 


judges  of  the  Supreme  Court  and  the  con- 
venience of  the  bar  have  been  the  para- 
mount interests  here  and  the  governing 
principles  ou  the  part  of  every  man  Avho 
has  spoken. 

Now,  I  ask  if  tliat  is  what  tlie  Constitu- 
tion of  the  State  of  Pennsylvania  contem- 
plates? While  it  is  convenient  for  men  in 
the  city  of  Philadelphia  to  take  every 
trivial  case  into  the  Supreme  Court  and 
make  it  just  as  common  as  the  circuit 
court,  and  just  as  cheap,  I  ask  them  to 
consider  those  who  have  just  the  same 
rights,  that  the  courts  are  instituted  and 
organized  to  protect,  living  hundreds  of 
miles  away.  Consider  tl»e  exi^ense  to 
them  of  coming  here  ;  and  then  will  gen- 
tlemen say  that  thereby  the  principle  of 
the  Constitution  is  carried  out  ?  Does  that 
secure  that  which  we  are  sent  here  to  do? 
Does  it  promote  the  welfare  of  the  people 
and  secure  their  rights  to  justice,  speedy, 
convenient  and  cheap?  That  has  been 
lost  sight  of  in  the  consideration  of  this 
question  in  fixing  the  court  at  one  place 
five  hundred  or  six  hundred  miles  from 
suitors,  for  the  simple  reason  that  there  is 
plenty  to  eat  and  to  drink  and  good  liv- 
ing, &c.,  and  a  nice  time  for  the  bar  to 
come  here  and  share  it  with  them  at  the 
expense  of  their  clients.  I  ask  if  this  is 
not  a  practical  sale  as  well  as  a  denial  of 
justice,  for  tlie convenience  of  the  judges 
and  the  financial  interests  of  the  bar.  I 
apprehend  that  this  Convention  should 
get  back  to  the  principle  wliicli  underlies 
this  whole  question,  take  it  into  consider- 
ation, and  see  that  justice  is  and  can  be 
reached  by  the  people  of  the  remote  parts 
of  the  State  as  well  as  those  here. 

Iklr.  BucKALEW.  I  wish  to  ask  one 
question  of  the  gentleman  proposing  this 
amendment.  I  should  like  to  know 
whether  he  intends  to  deprive  the  court 
of  the  power,  whicii  it  now  has,  to  order 
special  sessions  of  the  courts  at  particular 
points?  That  has  been  very  often  done, 
with  the  consent  of  counsel  engaged  on 
both  sides  of  great  causes — railroad  cases 
and  others.  We  have  known  the  court  to  sit 
at  Wilkesbarre,  and  various  other  points, 
between  terms,  especially  in  hot  weather, 
when  it  would  be  inconvenient  to  sit  at 
the  regular  place. 

I  should  like  to  inquire,  also,  what  the 
efiect  is  to  be  in  selecting  members  of  the 
court  ?  If  the  sessions  of  the  court  in  banc 
are  to  be  held  exclusively  at  Harrisburg, 
and  to  be  held  there  during  the  greater 
part  of  the  year,  although  the  amendment 
does  not  require  it,  yet  indirectly  it  will 


require  that  the  judges  shall  reside  there. 
I  am  afraid  that  putting  these  restrictions 
into  the  Constitution  will  tend  to  prevent 
a  great  many  very  competent  and  able 
men  from  taking  nominations  for  the  Su- 
preme Court.  There  are  a  great  many 
verj^  able  men  in  this  State  who  would 
not  consent  to  remove  their  families  and 
reside  at  Uarrisburg,  or,  in  fact,  remain 
there  during  the  greater  part  of  the  j-ear. 

Mr.  Russell.    That  is  stricken  out. 

Mr.  BucKALEW.  I  know;  but  if  you 
direct  the  court  always  to  sit  there,  and 
they  cannot  sit  anywhere  else — if  they 
cannot  even  order  a  special  hearing  at 
another  part  of  tlie  State,  at  the  request 
of  all  parties  concerned  in  the  litigation — 
you  will  make  a  seat  upon  the  bench  of 
the  Supreme  Court  much  less  desirable 
than  it  is  at  present ;  you  will  deter  com- 
petent men  fi-om  taking  nominations. 

Besides,  if  there  is  any  propriety,  at  any 
time,  in  fixing  a  single  place,  it  can  bo 
done  by  legislation.  It  is  not  necessary 
to  do  it  here.  If  that  court  thinks  it 
proper  that  they  should  sit  at  one  place, 
the  Legislature  may  at  anj^  time  pass  a 
law  for  the  purpose  ;  and  if  a  statute  on 
this  subject  is  found  to  be  inconvenient, 
it  can  be  changed,  whereas  the  Constitu- 
tion camiot  be. 

For  tliese  reasons  I  shall  vote  agains: 
this  amendment. 

Mr.  Ellis.  I  simply  wish  to  add  a 
single  thought  to  that  already  thrown  out 
on  this  qiiestion,  that  is,  in  opposition  to 
fixing  the  permanent  sessions  of  the  Su- 
preme Court  at  Harrisburg.  We  have  a]  [ 
entertained  the  opinion  that  the  judges  of 
the  Supreme  Court  have  been,  and  will 
be,  men  of  eminent  aljility  and  purity  of 
character;  but,  after  all,  the  judges  of  the 
Supreme  Court  are  human,  and  if  tliey 
are  not  entirely  above  the  possibility  of 
being  reached,  by  placing  their  sessions 
permanently  at  Harrisburg,  in  close  con- 
tact with  "the  third  house"  of  the  govern- 
ment, [laughter,]  we  may  reach  a  period 
in  our  history  when,  although  perhaps  it 
may  not  be  absolutely  true  that  the  Su- 
preme Court  may  be  reached  or  influ- 
enced, nevertheless  there  will  be  sucli 
juxtaposition  between  certain  bills  passed 
in  the  Legislature  and  certain  other  move- 
ments of  "the  third  house,"  as  sometimes 
to  bring  into  disrepute  the  decisions  of 
the  Supreme  Court. 

Again,  as  the  Supreme  Court  review 
the  acts  of  the  Legislature,  and  in  some 
Ciises  it  becomes  their  duty  to  pronounce 
them  unconstitutional,   and  as  they  are, 
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to  that  extent,  a  check  upon  the  Legisla- 
ture, I  thhik  some  other  place  for  their 
permanent  sessions  should  be  lixed  than 
llarrisburg.  For  my  part,-  lam  not  par- 
ticularly tenacious  about  the  place.  Some 
gentlemen  say  it  should  not  be  in  Phila- 
delphia, beciuse  many  cases  here  are 
taken  up  to  the  Supreme  Court  on  account 
of  the  convenience ;  that  it  would  be  a 
great  relief  to  the  Supreme  Court  if  they 
were  taken  to  llarrisburg,  because  there 
would  be  a  gi-eator  distance  between  the 
suitors  and  tlie  courts.  If  there  is  any- 
thing valuable  in  that  argument,  it  should 
certainly  go  further,  and  we  should  make 
the  permanent  sessions  of  tlie  Supreme 
Court  at  Geneva.  [Laughter.]  I  think 
that  would  have  a  decided  effect  in  reliev- 
ing the  Supreme  Court  from  the  trial  of 
so  many  causes. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  Frank- 
lin (Mr.  Sharpe)  as  amended,  which  will 
be  read. 

The  Clerk  read  as  follows. 

"The  sessions  of  the  court  in  banc  shall 
be  held  at  the  Capital  of  the  State,  but  the 
judges  of  said  court  may,  for  adequate 
reasons,  adjourn  its  sessions  for  a  single 
term,  or  less  than  a  term,  to  any  other 
suitable  and  convenient  place." 

The  amendment  was  rejected,  there  be- 
ing, on  a  division :  Ayes,  twenty-seven  ; 
less  than  a  majority  of  a  quorum. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  J.  R.  Read.    Let  it  be  read. 

The  Clerk  read  as  follows  : 

Section  2.  The  Supremo  Court  shall 
consist  of  seven  judges,  who  shall  be 
elected  by  the  duly  qualified  voters  of  the 
State  at  large.  They  shall  hold  their  offi- 
ces for  the  term  of  twenty-ono  years,  if 
they  shall  so  long  behave  themselves 
well,  but  shall  not  bo  eligible  to  re-elec- 
tion. The  judge  whoso  commission  will 
first  expire  shall  bo  Ciiief  .Justice,  and 
thereafter  each  judge  whoso  commission 
shall  first  expire  shall,  in  turn,  be  Chief 
•Tustico." 

Mr.  Gov/EN.  Will  tlio  chairman  of  the 
.Judiciary  Committee  ])ermit  mo  to  call 
his  attention  to  the  fact  tliat  tlioro  is  no 
provision  there  for  a  case  wliich  has  oc- 
curred with  relation  to  Judge  Strong  and 
.Judge  Thompson,  both  of  whose  commis- 
sions expired  on  the  same  day? 

Mr.  Armstrong.  Tliat  is  provided  for 
in  a  subsequent  section. 

Mr.  Ivaine.  I  suggest  to  the  chairman 
to  insert,  after  the  words  "seven  judges," 


the  words  "learned  in  the  law,"  to  con- 
form to  the  usual  language. 

Mr.  Armstrong.  1  sujipose  that  is  so 
much  a  matter  of  course  that  it  is  hardly 
worth  while  to  insert  it.  If  it  is  the  judg- 
ment of  tlie  House  that  there  is  the  least 
ambiguity  about  it,  I  certainly  have  no 
objection  ;  but  I  think  it  unnecessary. 

Mr.  MacConnell.  That  is  provided 
for  in  another  section,  because  it  is  de- 
clared that  they  shall  have  practiced  at 
the  bar  at  least  ten  years. 

The  section  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

Mr.  Armstrong.  That  is  a  long  sec- 
tion, and,  perhaps,  it  is  unnecessary  to 
read  it  inasmuch  asit  relates  to  the  circuit 
court.  I  will  move  now  to  strike  out  the 
entire  section,  explaining,  however,  to  the 
House,that  the  portion  from  the  thirteenth 
to  the  seventeenth  line,  inclusive,  I  shall 
offer  subsequently  in  another  connection. 

The  Chairman.  The  Chair  will  sug- 
gest that  the  direct  way  would  be  to  vote 
the  section  down.  The  third  section  is  be- 
fore the  committee. 

INIr.  Dallas.  I  move  to  substitute  the 
following  for  the  section  : 

"In  all  elections  of  judges,  whenever 
two  or  more  are  to  be  elected  for  the  same 
term  of  service,  each  voter  may  give  his 
votes  to  a  smaller  number  of  persons  than 
the  whole  number  to  be  chosen,  and  the 
candidates  highest  in  votes  shall  be  de- 
clared elected." 

Mr.  Buckalew.  I  suggest  to  the  gen- 
tleman to  insert  thewords  "of  the  Supreme 
Court"  after  the  word  "judges,"  so  that 
the  amendment  shall  be  in  keeping  v/ith 
its  relations  in  tliis  article,  and  that  we 
shall  not  be  precipitated  upon  the  debate 
or  consideration  of  the  application  of  this 
principle  to  other  judges.  If,  hereafter, 
the  constitution  of  the  common  pleas 
courts  shall  bo  so  made  as  to  admit  of  it,  a 
provision  of  more  extensive  character  can 
be  agreed  to.  I  should  like  now  to  have, 
along  with  tlie  increase  of  the  number  of 
judges  of  the  Supreme  Court  and  along 
with  the  decision  of  the  Convention  that 
they  shall  be  elected,  the  piineiple  con- 
tained in  the  amendment,  that  that  court 
shall  not  bo  made  partisan.  In  my  judg- 
ment, therefore,  the  amendment  ouglit  to 
be  confined  to  the  one  subject  upon  which 
Ave  aro  now  engaged,  instead  of  going  into 
the  wliole  field  of  judicial  elections. 

The  Chairman.  Does  the  gentleman 
from  Philadelphia  accept  that  modifica- 
tion? 
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Mr.  r>Ai,i.As.  Giving  notice  tliat  when 
the  subject  of  the  common  pleas  judges 
is  more  distinctly  under  consideration,  I 
sliail  move  the  same  amendment  as  to 
tliem.  I  am  willing  now  to  accept  the 
modification  of  the  gentleman  from  Co- 
lumbia. 

The  Chaikmax.  The  modification  is 
accepted. 

Mr.  Armstrong.  It  occurs  to  me  that 
it  is  not  Avorth  while  to  make  two  bites  of 
a  cherrj'.  It  means  the  same  thing  and 
it  ought  all  to  be  embodied  in  one  sec- 
tion, and  so  I  understood  this  morning 
when  the  matter  was  incidentally  referred 
to.  There  is  a  great  question  wliich  this 
Convention  must  meet  at  some  point,  and 
I  Iiopo  it  will  be  fairly  met  and  properly 
considered  ;  and  that  is  the  question  of 
cumulative  voting,  or  free  voting,  or  by 
whatever  other  name  it  may  be  called  ; 
but  I  do  not  want  to  see  it  come  into  the 
Constitution  by  piecemeal  and  a  little  at 
a  time.  Let  us  meet  that  question  in  its 
fullness  when  it  arrives  ;  but  at  the  pres- 
ent time  it  would  seem  to  me  not  to  bo 
wise  to  adopt  a  section  providing  for  a 
certain  mode  of  electing  the  judges  of  the 
Supreme  Court,  and  then  after  a  little 
while  adopt  another  section  providing  the 
same  means  for  electing  judges  of  the 
courts  of  common  pleas.  When  we  reach 
an  appropriate  place  in  the  Constitution, 
then  let  us  vote  upou  such  a  section  as 
will  embrace  the  entire  subject-matter 
and  relate  to  both  classes  of  courts. 

Mr.  Dallas.  If  the  gentleman  will 
allow  me  a  question,  is  not  this  the  point 
at  which  ho  himself  suggested  it  should 
come  ? 

Mr.  ARjrsTRONG.  No,  sir;  I  suggested 
to  the  gentleman  that  it  would  be  appro- 
priate in  connection  with  these  lines  ;  but 
I  said  to  him  in  the  same  connection  that 
I  proposed  to  insert  these  lines  as  a  new 
section  among  the  general  provisions,  and 
there  the  gentleman's  amendment  would 
be  appropriate. 

Mr.  BiGLER.  I  desire  to  get  the  floor  to 
express  about  the  views  which  have 
fallen  from  the  lips  of  the  gentleman 
from  Lycoming  ;  and  I  desire,  inaddition, 
to  say  that  this  form  of  electing  judges 
ought  to  be  incorporated,  briefly,  in  some 
I^articular  point  in  the  Constitution,  cov- 
ering all  the  cases;  and  I  anticipate  a 
discussion,  an  earnest  inquiry  as  to  which 
of  those  two  systems  will  prove  to  be  the 
best,  the  limited  vote  or  that  proposed  by 
my  friend  from  Columbia.  To  me  it  is  a 
very  grave  question,  and  I  desire  to  look 


into  it  carefully,  and  to  hear  it  discussed. 
But,  sir,  I  rose  to  suggest  to  my  friend 
from  Philadelphia  that  he  withdraw  this 
amendment,  and  allow  tlie  whole  subject- 
matter  to  come  np  at  the  proper  time. 
The  question  of  whether  the  vote  shall  bo 
a  cumulative  vote  or  a  limited  one  is  ai?- 
plicablc  not  only  to  the  election  of  su- 
preme judges,  but  of  tlio  judges  of  the 
courts  of  common  pleas  also,  in  case  it 
should  be  determined  to  provide  for  those 
elections  in  a  form  that  will  make  this 
system  applicable. 

Mr.  Pallas.  Whether  or  not,  after 
hearing  the  subject  fully  discussed,  I  my- 
self would  be  willing  to  have  the  princi- 
ple of  the  free  vote  extended  to  the  elec- 
tion of  all  otTieers  of  the  State,  I  have  not 
determined  ;  but  I  am  very  clear  that  all 
judges  in  the  State  ought  to  be  elected  by 
some  method  whicli  will  give  to  minori- 
ties a  representative  upon  the  bench. 
Judges  honestly — not  dishonestly,  but 
honestly — diflerin  opinion  upon  constitu- 
tional questions  and  upon  every  question 
of  a  political  character,  as  a  result  of  their 
association  and  education  ;  and  it  is  unfair 
to  all  that  class  of  questions  that  a  large 
portion  of  the  communit}',  it  may  be,  but 
still  a  minority,  sliould  never  have  the 
voice  of  their  views  expressed  from  the 
bench  of  the  Supremo  Court  or  of  the 
other  courts  of  the  State. 

It  was  to  meet  this  consideration  that  I 
offered  this  amendment  at  this  place.  My 
diflieulty  has  arisen  from  an  honest  effort 
on  my  part  to  try  to  make  the  place  of 
presenting  this  amendment  and  the  form 
of  its  presentation  suit  aJl  those  who  I 
supposed  were  its  friends.  My  difficulty 
is  that  they  do  not  agree.  If  I  could  find 
a  general  statement  of  opinion  upon  the 
subject  of  whore  this  amendment  should 
come  in,  and  whether  it  should  be  made 
to  apply  to  all  the  judges  at  once,  or  in  tho 
first  instance  onU^  to  the  Supremo  Court 
and  subsequently  be  extended  to  the  com- 
mon pleas  courts,  I  should  certainly  have 
no  personal  desire  to  resist  a  general  wish 
on  the  subject.  My  own  thought  was,  that 
being  an  entirely  independent  section,  the 
question  of  the  election  of  iudges  having 
been  passed  upon  by  an  immediately  pre- 
ceding section,  and  tho  third  section  fol- 
lowing being  about  to  be  stricken  out,  a 
very  proper  place  to  insert  the  section  that 
I  propose  was  in  lieu  of  that  section  about 
to  be  stricken  out.  I  also  thought  that 
there  should  not  be  two  bites  at  a  cherry, 
but  that  we  should  here  establish  the  en- 
tiro  principle,  not  only  as  to  the  supreme 
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judgesjbutas  to  the  common  pleas  judges. 
Without  hesitation,  yielding  to  the  sug- 
gestion of  the  gentleman  from  Columbia, 
I  accepted  his  nioditication,  and  made  it 
applicable  here  only  to  judges  of  the  Su- 
preme Court ;  but  as  I  understood  from 
the  gentleman  from  Columbia,  it  was  sat- 
isfactory to  him  that  the  question  should 
be  raised  here. 

The  objection  then  comes  from  the  gen- 
tleman from  Lycoming,  (Mr.  Armstrong,) 
that  while  he  wanted  it  to  come  in  con- 
nection with  this  section,  he  proposes  now 
to  transfer  this  section  to  some  later  part 
of  the  article ;  where,  I  do  not  exactly 
know;  and  the  gentleman  from  Clearfield 
(Mr.  Bigler)  does  not  think  this  is  the 
place  to  insert  it.  I  can  only  say  tliat  I  am 
perfectly  willing  to  have  the  amendment 
brought  up  in  any  place  in  the  article 
where  the  committee  think  proper,  or  that 
is  desirable  to  all  gentlemen  here ;  but 
until  there  is  some  more  general  expres- 
sion of  opinion  that  tliis  is  not  the  proper 
place  for  it,  I  must  hold  to  my  own  opin- 
ion, whicli  is,  tliat  it  should  be  considered 
right  at  this  point. 

Mr.  BucKALiEW.  It  is  not  proper  that 
general  debate  upon  the  political  applica- 
tion of  reformed  voting  should  take  place 
here.  These  judicial  elections  are  not 
like  the  ordinary  political  elections  of  the 
country  for  members  of  tlie  Legislature 
and  for  other  officers,  and  therefore  a 
proposed  application  of  reformed  voting 
to  the  choice  of  judges  of  tlie  Supreme 
Court  does  not  involve  the  general  debate. 
It  may  be  applied  hero  without  going  into 
a  great  many  considerations  which  apply 
to  ordinai-y  political  elections.  I  spoke 
this  morning  of  the  general  considerations 
which  sliould  apply  to  it. 

As  to  the  particular  form  of  the  proposi- 
tion, whether  it  should  be  that  now  pro- 
posed by  the  member  from  Philadelphia 
or  one  similar  to  tliat  adopted  in  the  State 
of  New  York,  to  which  tlie  member  from 
Clearfield  has  referred,  I  have  to  say  that 
I  am  somewhat  indifferent  as  to  the  form ; 
and  in  the  case  of  the  election  of  two 
judges  of  the  Supreme  Court,  there  would 
be  but  little  difference;  the  result  would 
he  in  almost  every  case  precisely  the 
same.    I  am  indifferent  as  to  details. 

What  I  desire  is,  tliat  the  Supreme 
Court  in  particular  (and  wo  are  now  con- 
fined to  that  subject)  shall  be  the  great 
court  of  the  people  of  the  State.  I  have 
been  all  the  time  strongly  in  favor  of  the 
election  of  that  court,  of  liaving  it  a  popu- 
lar court.    If  i  conceded  the  appointment 


of  any  judges,  it  would  be  the  local 
judges,  who  are  subject  to  local  disturb- 
ing influences  in  their  nominations  and 
elections.  But  I  would  have  this  court  a 
popular  court. 

I  do  not  know  what  the  Convention 
may  do  hereafter  witli  regard  to  the  con- 
stitution of  the  courts  of  common  pleas : 
Whether  tliey  will  have  the  judges  of 
those  courts  elected  singly  in  districts, 
as  most  of  them  are  now,  or  elected  at 
successive  intervals,  so  that  each  shall  be 
chosen  singlj',  in  either  of  wliich  cases  re- 
formed voting  could  not  be  applied;  or 
on  the  other  hand,  will  adopt  the  sj^stem 
of  plural  elections  of  judges  of  the  com- 
mon pleas,  by  which  the  application  of 
some  reform  of  this  kind  could  be  intro- 
duced— neither  I  nor  any  one  else  can 
now  foresee.  Besides,  when  we  come  to 
debate  this  question  in  connection  with 
the  constitution  of  the  courts  of  common 
l^leas,  we  will  encounter  a  great  many  lo- 
cal feelings  and  interests  which  do  not 
obtain  with  regard  to  the  Supreme  Court. 
For  instance,  if  you  propose  some  change 
in  the  mode  of  choosing  judges  in  Phila- 
delj^hia,  you  may  encounter  the  interests 
of  the  judges  now  on  the  bench.  So  in 
regard  to  the  county  of  Allegheny,  and 
in  regard  to  other  districts. 

I  am  content,  in  fact  anxious,  that  we 
shall  have  some  ciiange  in  the  manner  of 
choosing  the  judges  of  the  courts  of  com- 
mon pleas;  but  I  submit  that  it  will  hd 
best  and  wisest  for  us  to  confine  ourselves 
now  to  the  question  of  choosing  judges  of 
the  Supreme  Court,  in  regard  to  which  I 
magine  there  will  be  almost  a  'common 
opinion  throughout  the  State  that,  as  we 
are  making  these  gi'eat  changes,  increas- 
ing the  number  of  judges  in  that  court, 
making  their  terms  very  long,  and  ren- 
dering them  ineligible  for  re-election,  we 
should  secure  this  guarantee  tliat  tliat 
court  shall  not  become  a  political  court. 
This  would  attract,  in  my  judgment,  the 
attention  and  assent  of  the  people  through- 
out the  State  ;  Avhereas  there  may  bo  dif- 
ferences of  opinion  with  regard  to  the  sub- 
ordinate courts. 

Again,  as  to  the  point  to  which  the 
chairman  (Mr.  Armstrong)  spoke  ;  nat- 
urally he  is  desirous  of  maintaining,  as  far 
as  possible,  the  framework  of  his  report. 
From  his  official  relation  to  it,  it  is  nat- 
ural to  expect  that ;  but  I  suggest  to  him, 
as  he  is  not  indisposed  to  this  reform, 
that  we  now  agree  to  the  amendment  as 
the  member  from  Philadelphia  has  offered 
it,  applying  it  only  to  the  Supreme  Court. 
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We  are  now  in  committee  of  the  whole. 
Tliis  is  tlio  fii-st  stage,  the  preliniinaiy  ac- 
tion on  this  subject.  Upon  second  read- 
inj?,  if  tliis  matter  witli  regard  to  the  sub- 
ordinate courts  shoukl  be  acted  npon  and 
we  should  make  some  application  of  this 
reform  to  them,  we  can  omit  this  section, 
or  change  it,  and  make  it  general.  If 
there  be  a  sentiment  in  this  committee 
that,  in  connection  with  the  changes  wo 
make  in  the  Supreme  Court,  we  shall 
make  this  reform  as  totheirselection,  is  it 
not  proper  now  that  the  committee  should 
say  so,  and  then  hereafter  the  Committee 
on  tlie  Judiciar^^  in  re-framing  the  article, 
as  I  suppose  they  will,  and  the  members 
in  considering  what  is  to  come  np  on  sec. 
ond  reading,  would  adapt  themselves  to 
it.  1  hope  that  the  chairman  of  the  com- 
mittee will  concede  this  question  as  to  time 
and  manner  and  allow  us  to  have  action 
now. 

Mr.  Carter.  Mr.  Chairman :  I  hearti- 
ly concur  in  the  remarks  made  by  the 
gentleman  from  Columbia  (Mr.  Bucka- 
lew.)  He  has  anticijoated  nearly  all  that 
I  should  have  said  myself  if  I  had  ob- 
tained the  floor  when  it  was  awarded  to 
him.  I  am  in  favor  of  the  amendment 
of  the  gentleman  from  Philadel^jhia,  (Mr. 
Dallas,)  and  I  think,  with  all  due  defer- 
ence to  the  gentleman  from  Lycoming, 
(Mr.  Armstrong,)  that  this  is  the  proper 
time  and  place  to  insert  it.  My  reason  for 
Cf)ming  to  this  conclusion  is,  that  what 
might  be  i^roper  on  this  subject  as  applied 
to  the  election  of  suprenie  judges,  might 
not  be,  perhaps,  to  the  other  judges.  Nor 
do  I  consider  it  at  all  necessary  that  in 
voting  for  this  amendment,  as  I  shall  do 
with  very  great  pleasure  and  clearness  in 
my  mind  as  to  its  propriety,  we  shall  be 
understood  as  committed  to  the  adoption 
of  the  same  principle,  with  regard  to  the 
election  of  members  of  representative 
bodies.  The  functions  of  judicial  and  leg- 
■  islative  bodies  are  so  distinct,  they  are 
and  should  be  constituted  in  such  a  dif- 
ferent manner,  that  what  might  be  an  em- 
inently fit  and  proper  manner  of  electing 
supreme  judges  might  not  be  so  fit  and 
proper  for  electing  members  of  represen- 
tative bodies,  where,  perhaps,  jjolitical 
opinions  should  be  expressed  or  carried 
out.  The  Supreme  Court  should  be  con- 
stituted, as  we  are  all  aware,  entirely  dis- 
tinct from  any  political  preferences  or 
views;  and  I  see  no  other  way  in  which 
it  can  be  done  except  on  the  principle 
indicated  by  this  amendment.  Parties 
change  from  day  to  day ;  the  party  now 


strong  may  soon  wither  and  pass  away ; 
the  State  never  dies.  It  seems  to  me  so 
just  and  so  proper  that  there  should  lie  a 
division  of  political  sentiment  in  that 
august  body,  that  I  can  scarcely  under- 
stand any  motive  which  any  gentleman 
can  have,  or  any  view  at  least,  in  opposing 
a  measure  so  just  -Mid  proper  asthisamcnd- 
ment  of  the  gentleman  from  Philadelphia 
is.     I  hope,  sir,  that  it  will  prevail. 

Mr.  BiGLER.  I  desire  to  say  that  in  the 
remarks  I  made  on  this  subject,  I  did  not 
intend  to  convey  the  idea  that  this  re- 
formed voting,  as  applicable  to  the  judi- 
ciary, should  necessarily  be  connected 
with  the  political  elections  of  the  country 
—far  otherwise;  and  I  think  there  are 
conclusive  reasons  why  it  should  be  ap- 
jjlied  to  the  judiciary  which  might  not 
strike  us  with  so  much  force  with  refer- 
ence to  political  elections  cr  elections  for 
the  other  departmentsof  the  government. 
I  was  under  the  impression  that  the  gen- 
tleman from  Columbia  would  contend  for 
the  New  York  form,  or  the  cumulative 
system,  and  that  we  should  be  led  into  a 
protracted  discussion  as  between  the  lim- 
ited vote  and  the  cumulative  vote  or  tho 
free  vote. 

Now,  sir,  lam  not  only  entirely  willing, 
but  I  have  long  since  determined,  if  I 
ever  had  the  opportunity,  to  vote  for  one 
or  the  other  as  applicable  to  the  election  of 
judges.  I  am  very  decidedly  in  favor  of 
such  a  system.  It  is  unnecessaiy  to  pre- 
sent the  reasons,  which  are  lierfeccly 
clear  and  conclusive,  I  think,  to  every  re- 
flecting man.  It  had  •  occurred  to  me, 
however,  that  the  elections  for  judges  of 
the  courts  of  common  pleas  were  likely  to 
be  thrown  into  a  form  where  this  princi- 
ple would  be  applicable  also,  and  that  for 
that  reason  this  provision  should  exist 
onlj^  in  one  point,  to  cover  the  elections  of 
judges  of  the  Supreme  Court  as  well  as 
those  of  the  courts  of  common  pleas.  But, 
sir,  standing  as  it  does,  I  shall  certainly 
vote  for  it  if  it  is  deemed  best  to  put  it  in 
this  section.  It  can  be  arranged,  Avhen 
the  Constitution  is  made  up,  to  occu^iy  its 
proper  place. 

Mr.  BucKALEW.  I  should  like  to  ox- 
plain  one  point  to  the  gentleman  from 
Clearfield  (Mr.  Bigler.)  In  the  election 
of  two  judges,  which  would  be  the  ordi- 
nary case,  in  fact  would  be  the  first  case 
that  would  occur  under  the  new  Consti- 
tution, it  docs  not  make  any  difference 
which  form  is  used  ;  the  result  would  bo 
the  same.  My  idea  is  this  :  Say  that  you 
are    electing  thesfe  two  judges  at  some 
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future  time ;  the  convention  of  each 
I^arty  will  make  a  nomination  of  one,  and 
only  one,  and  then  I  take  it  for  granted 
that  the  tickets  throughout  the  State  will 
be  prepared  with  the  names  of  both  the 
nominees  upon  them,  and  nearly  every 
voter  in  Pennsylvania  will  vote  for  both 
candidates.  It  will  substantially  come 
down  to  the  matter  of  selecting  them, 
and  the  members  of  the  bar  throughout 
the  Commonwealth  belonging  to  each  of 
oiir  great  parties  are  always  heard  on 
that  subject.  They  will  in  each  case 
select  a  proper  and  tit  man,  and  the  State 
convention  will  nominate  him.  Then  by 
arrangement  between  the  State  commit- 
tees— it  is  unnecessary  to  go  through  the 
forms  of  dividing  the  vote— a  common 
ticket  will  be  voted  for  both  judges;  and 
I  should  like  to  have  every  man  go  upon 
that  bench  with  the  vote  of  every  elector 
in  the  State  for  him,  and  I  hope  to  attain 
that  object.  I  believe  in  this  way  here- 
after it  can  be  understood  in  fact,  as  it  is 
now  in  theory,  that  these  are  not  political 
elections,  that  parties  will  have  no  divi- 
sion between  them  or  among  them  in  the 
actual  voting  with  reference  to  judges. 
That  can  be  obtained  under  the  amend- 
ment of  the  gentleman  from  Philadel- 
phia; but  under  the  New  York  plan  each 
party  will  be  compelled  to  vote  separately 
for  its  own  man,  and  thus  apparent  antag- 
onism take  place  at  the  elections. 

For  the  reason  which  I  have  mentioned 
and  one  or  two  others,  I  would  prefer  the 
form  which  has  been  proposed  by  the 
gentleman  from  Philadelphia ;  but  as  the 
practical  result  of  the  election  will  be  the 
same  under  either  plan,  I  am  not  much 
concerned  about  the  question  of  prefer- 
ence between  them.  I  care  little  whether 
you  take  the  one  device  or  the  other,  or 
"either  of  several  others  that  we  have 
had  mentioned  in  this  country  and  in  Eu- 
rope. The  thing  that  interests  me,  and 
ought  to  interest  every  one  else,  is  the 
result— the  full  representation  of  all  the 
people  in  government,  and,  in  the  case  be- 
fore us,  in  the  courts  of  tlie  State.  This 
is  my  explanation  to  the  member  from 
Clearlioldof  my  reason  for  preferring  the 
form  of  the  present  amendment  to  one 
which  should  embody  the  New  York  plan 
of  the  limited  vote. 

Mr.  ARMSTUONa.  Mr.  Chairman:  This 
amendment  is  ambiguous,  dilllcult  of  in- 
terpretation. It  provides  that  each  voter 
may  give  his  votes  to  a  smaller  number 
of  persons  than  tlie  whole.  Is  it  intended 
by  this  that  if  there  be  two,  throe,  four, 


five  or  more  candidates  running  at  the 
same  time,  each  particular  voter,  instead  of 
voting  his  ticket  A,  B,  C  and  D,  may  con- 
centrate all  his  votes  and  cast  his  vote  for 
the  siime  person  five  times  over?  Sup- 
pose A,  B,  C  and  D,  four  candidates,  are 
on  the  ticket.  Instead  of  voting  a  ticket 
with  four  names,  it  would  be  a  ticket 
which  would  run,  *'A,  A,  A,  A,"  thus 
concentrating  or  cuinulating  four  votes  on 
one  candidate.  If  that  is  what  this  sec- 
tion means,  I  apprehend  it  will  receive  a 
very  great  deal  of  consideration  at  the 
hands  of  this  House  before  it  will  bo 
adopted. 

It  is  not  the  plain,  perspicuous  and 
clear  expression  which  is  used  in  the  Con- 
stitution of  the  State  of  New  York,  They 
jDrovide  that  "at  the  first  election  of  judges 
under  this  Constitution  every  elector  in»y 
vote  for  the  chief  and  only  four  of  the 
associate  judges,"  although  six  were  to  be 
elected,  thus  providing  a  means  of  selec- 
tion precisely  analagous  to  that  under 
Avhich  this  Convention  was  elected,  and 
to  which,  as  a  general  proposition,  I 
should  give  my  assent,  for  I  think  it  very 
desirable  tliat  there  should  be  a  minority 
representation  in  the  court  when  it  can 
be  reasonably  attained. 

It  is  not  proper  at  this  time  to  enter 
into  the  discussion  of  this  system  of  cumu- 
lative voting.  There  is  very  niuch  to  be 
said  upon  it,  and  I  doubt  very  much 
whether  it  can  be  successfully  applied  to 
the  Supreme  Court  except  in  the  single 
case  in  which  two  or  more  will  be  elected 
at  the  same  time.  That  is  the  extent  of 
this  amendment  as  the  gentleman  pro- 
poses it.  Now,  what  I  suggest  is  this; 
The  House  has  already  suggested  to  the 
chairman  of  the  committee  to  prepare  a 
new  draft  of  this  report,  to  be  laid  on  the 
tables  of  the  Convention  on  Monday 
morning.  If  the  gentleman  from  Phila- 
delphia will  furnish  mo  this,  I  will  have 
it  printed  in  connection  with  the  lines 
which  have  already  been  brought  to  the 
attention  of  the  committee  as  embraced 
in  the  ninth  section,  and  wiien  it  is  laid 
in  plain  form  before  the  Convention  in 
print  we  can  take  it  up  and  discuss  it.  It 
will  lose  nothing  by  being  postponed  for 
one  or  two  sections.  It  could  come  in 
appropriately''  at  the  end  of  the  fourth 
section  quite  as  well  as  it  could  here. 
This  postpones  the  consideration  of  it  for 
a  very  short  time,  and  will  place  the  wiiolo 
matter  before  the  Convention  in  such 
form  that  thej'  can  consider  it  with  care. 
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Mr.  Dai^t^as.  Mr.  Chairman  :  I  accept 
the  gcntlenian's  sns^gostion.  I  ain  anx- 
ious that  the  vote  should  not  be  taken  on 
this  question,  which  I  think  a  very  im- 
portant one,  in  so  thin  a  House  as  we 
have  now  ;  and  that  it  should  have  the  op- 
portunty  for  consideration  which  ho  pro- 
poses to  give  it,  I  withdraw  the  amend- 
ment for  the  present,  and  move  that  the 
committee  rise,  report  progress,  and  ask 
leave  to  sit  again. 

Mr.  AKjrsTROXG.  Before  that  vote  is 
taken,  inasmvich  as  the  third  section,  I 
suppose,  will  be  stricken  out,  the  House 
of  course  understand  tliat  from  the  thir- 
teenth to  the  seventeenth  lines  will  be 
moved  hereafter.  With  that  understand- 
ing, I  hope  it  will  bo  voted  down. 

The  Chairman.  The  question  is  on 
the  section,  the  gentleman  from  Philadel- 
phia having  withdrawn  his  amendment. 

The  section  was  rejected. 

Mr.  Dallas.  I  move  that  the  commit- 
tee  

^Ir.  Abmstroxg.  Let  the  next  section 
be  read  before  the  committee  rises. 

The  Clkrk  read  the  fourth  section,  as 
follows : 

Section  4.  All  judges  required  to  be 
learned  in  the  law,  except  the  judges  of 
the  Supreme  Court  and  the  judges  of  the 
circuit  court,  shall  be  elected  by  the  quali- 
fied electors  of  the  respective  districts 
over  which  they  are  to  preside,  and  shall 
hold  their  offices  for  the  term  of  ten 
years,  if  they  shall  so  long  behave  them- 
selves well ;  but  for  any  reasonable  cause, 


which  shall  not  be  sufficient  ground  for 
impeachment,  the  Governor  may  remove 
any  of  them  on  the  address  of  two-thirds 
of  each  branch  of  the  Legislature. 

Mr.  Armstrong.  Mr.  Chairman  :  I 
move  that  the  committee  of  the  whole 
now  rise,  report  progress,  and  ask  leave  to 
sit  again. 

The  motion  was  agreed  to.  The  com- 
mittee rose,  and,  the  President  having  re- 
sumed the  Chair,  the  chairman,  (Mr. 
Harry  White,)  reported  tliat  tlio  commit- 
tee of  the  whole  had  had  under  considera- 
tion the  article  (No.  15)  reported  by  the 
Committee  on  the  Judiciary,  and  had  in- 
structed him  to  report  progress  and  ask 
leave  to  sit  again. 

Leave  was  granted  the  committee  of 
the  whole  to  sit  again  on  Monday. 

LEAVES  OF  absence. 

Mr.  BucKALEW.  I  desire  to  make  a 
motion  for  leave  of  absence  at  this  time. 

Leave  to  make  the  motion  was  granted. 

Mr.  BucKALEW.  By  request,  I  ask 
leave  of  absence  for  Mr.  MaoV'eagh  for  a 
few  daj's  from  to-daj- . 

Leave  was  granted. 

INIr.  Clark.  I  desire  to  ask  leave  of 
absence  for  Mr.  S.  A.  Purviance,  of  Alle- 
gheny. 

Leave  was  granted. 

Mr.  Stanton.  I  move  that  tho  House 
adjourn. 

Tlie  motion  was  agreed  to,  and  at  five 
o'clock  and  ten  minutes  P.  M.  the  Con- 
vention adjourned,  to  meet  on  ^Monday 
next  at  ten  o'clock  A.  M. 
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Monday,  May  5,  1873. 

The  Convention  met  at  ten  o'clock  A. 
M.,  Hon.  W.  M.  Meredith  in  the  chair. 

The  Journal  of  the  proceedings  of  Fri- 
day last  was  read  and  approved. 

DEATH  OF  MR.  M'ALLISTBB. 

The  President.  It  is  with  feelings  of 
profovind  regret  that  the  Chair  announces 
the  death,  this  morning,  at  half-past  four 


o'clock,  of  our  late  esteemed  associate, 
Hugh  Nelson  M'Allister. 

Mr.  CuRTiN.  Mr.  President :  In  the 
presence  of  such  a  public  loss  and  private 
sorrow,  I  inove  that  this  Convention  do 
now  adjourn. 

The  motion  was  agreed  to,  and  at  ten 
o'clock  and  twenty-three  minutes  A.  M. 
the  Convention  adjourned  until  to-mor- 
row at  ten  o'clock. 
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Tuesday,  May  6,  1S73. 
The  Convention  met  at  ten  o'clock  A. 
M.,  Plon.  Wm.  M.  Meredith,  President, 
in  tlie  chair. 


Rev.  James  W.  Curr3'  oflFered  the  fol- 
lowing prayer : 

Oh  Lord,  our  Maker,  we  approacli  unto 
Thy  presence  this  morning  with  hearts  of 
sadness  when  we  remember  that  death 
has  once   more  entered  our  Convention 
and  laid  its  hand  upon  one  of  our  mem- 
bers.     We  recognize  the  dispensation  of 
Thy  providence.  Oh  Lord,  in  this  event, 
as  a  lesson  to  teach  us  that  we  must  die. 
Teach  us  that  we  are  dving  mortals,  and 
shortly  we  too  shall  be  called  upon  to  ex- 
change   time    for  eternity.      While  our 
hearts  are  sad,  we  rejoice  to  know  that  he 
upon  whom  the  hand  of  death  has  been 
laid  w  as  a  man  that  feared  God.      While 
in  the  world  his  great  object  was  to  please 
Thee.      During  his    pilgrimage    in  this 
life  his  great  object  was  to  glorify  God 
that  he  might  enjoy  Him  forever.    We 
are  glad   that  Thou    hast    said   in    Thy 
word  to  those  who  are  troubled  and  cast 
down  :  "Let  not  your  hearts  be  troubled  ; 
ye  believe  in  God ;   believe  also   in  Me  ; 
for  in  my  Father's  house  are  many  man- 
sions; if  it  were  not  so  I  would  have  told 
you ;  T  go  to  prepare  a  place  for  you,  that 
where  I  am  there  ye  may  be  also."     This 
hope  cheers  our  hearts  amid  the  gloom  of 
death.      This    hope  consoles  our  hearts 
wheti  we  remember  that  Jesus  entered  the 
grave  in  mortal  flesh  and  dwelt  among 
the  dead,  and  in  the  morning  of  the  third 
day  he  rose  again  and  ascended  unto  the 
Father,  where  He  ever  liveth  to  make  in- 
tercession for  us.      We  are  thankful  to 
Thee  this  morning.  Almighty  God,  that 
we  do  not  mourn  as  those  without  hope, 
and  we  rejoice  that  in  Jesus  Christ  we 
can    enter  Heaven    and   immortal  joys. 
We  earnestly  invoke  Thy  blessing  upon 
the  bereaved  Avife,  and  upon  the  chil- 
dren.    Oh,  be  a  father  to  the  fatherless 
and  a  husband  to  the  widow.      Do  Thou 
grant.  Oh   Father,  to  draw   them  by   the 
oords  of  Thv  love  ;   and  mav  thev  look 
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unto  Jesus,  the  fountain  of  all  happiness, 
and  may  they  so  live  in  the  world,  yivaj 
they  so  enjoy  the  rich  benedictions  of  Di- 
vine grace,  that  when  they  too  shall  be 
called  upon  to  pass  the  way  of  all  the 
earth,  they  may  meet  that  parent  thai  has 
gone  before  them  and  enter  unto  his  rest. 
We  ask  Thy  blessing  this  morning  uiwn 
our  assembling  together.  We  pray  for 
Thy  blessing  upon  the  exercises  of  this 
day.  Be  with  us,  Oh  Lord,  and  teach 
us  all  to  fear  Thee  and  to  work  right- 
eousness;  and  finally,  when  we  have 
done  andsuftered  Thy  righteous  will  here 
upon  the  earth,  bring  us  all  to  enjoj'  Thy 
unclouded  presence  in  Thine  everlasting 
kingdom  ;  for  Christ's  sake.    Amen. 

THE   JOURNAL. 

The  President.  Before  the  Journal 
of  3-esterday  is  read  the  Chair  will  state 
that  his  attention  has  been  attracted  to  a 
resolution  offered  by  the  geHtleman  from 
Faj'ette  (Mr.  Kaine)  on  Friday  last,  and 
he  takes  the  liberty  of  suggesting  that  the 
resolution  be  omitted  from  the  Journal  of 
that  day,  believing  that  the  House  will 
respond  to  the  suggestion.  The  resolu- 
tion referred  to  will  be  read. 

The  Clerk  read  as  follows : 

^'Resolved,  That  tlie  Committee  on 
Printing  are  hereby  directed  to  procure 
five  hundred  additional  copies  of  the  me- 
morial of  Col.  Wm.  Hopkins  for  the  use 
of  the  members." 

The  President.  On  the  question  of 
proceeding  to  the  second  reading  of  this 
resolution,  the  question  was  determined 
in  the  negative  ;  and  the  Chair  suggests. 
that  perhaps  it  would  be  better  to  omit 
the  resolution  from  the  Journal  alto-- 
gether. 

Mr.  Kaink.  1  have  no  objection  to 
that.  I  move  that  that  resolution  be  left 
out  of  the  Journal. 

Tlie  President.  That  motion  rerj^uires 
the  unanimous  consent  of  the  body^.  The 
Chair  hears  no  objection;  the  motion  is 
agreed  to.  The  Journal  of  Frictay  last 
will  be  so  amended.  The  Journal  of  yes- 
terdaj'  will  now  be  read. 

The  Journal  of  yesterday's  proceed- - 
ings  was  read  and  approved,. 
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DEATH  OF  MR.  M'AI.LISTER. 

Mr.  CuRTiN.  Mr.  President :  I  offer 
the  following  resolutions : 

Sesolved,  Tliat  withi  the  most  sincere 
feelings  of  unfeigned  sorrow  we  learn  of 
the  death  of  Hon.  Hugh  Nelson  M'Allis- 
ter,  a  member  of  this  C!onvention,  who 
enjoyed  the  highest  measure  of  respect 
for  his  learning  and  ability  and  esteem 
for  his  virtues. 

Mesolved,  That  his  death  deprives  this 
Gonvention  of  one  of  its  most  enlightened 
and  industrious  members,  the  Common- 
wealth of  one  of  her  most  public  spirited 
and  useful  citizens,  the  community  in 
wliich  be  lived  of  a  man  whoso  indomita- 
ble energy,  inflexible  integrity,  and  spot- 
less moral  character  attracted  to  him  the 
confidence  and  affection  of  all  who  knew 
him,  and  his  family  of  a  kind  and  devoted 
husband  and  father. 

jResolved,  That  we  do  most  heartily  of- 
fer to  the  membersof  his  bereaved  family 
the  homage  of  our  sympathy  and  condo- 
lence in  this  the  time  of  its  deep  distress. 

Resolved,  That  in  respect  for  the  mem- 
ory of  our  departed  colleague  the  Presi- 
dent is  requested  to  appoint  a  committee 
of  delegates  to  attend  his  funeral  at  Belle- 
fonte  on  Thursday  next. 

Resolved,  That  the  Clerk  be  directed  to 
transmit  a  copy  of  these  resolutions  to  the 
family  of  the  deceased. 

The  resolutions  were  orderd  to  a  second 
reading ;  and  the  first  resolution  was  read 
the  second  time,  as  follows  : 

Resolved,  That  with  the  most  sincere 
feelings  of  unfeigned  sorrow  we  learn  of 
the  death  of  Hon.  H.  Nelson  M'AUister,  a 
;?jaember  of  this  Convention,  who  enjoyed 
the  higliest  measure  of  respect  for  his 
I  learning  and  ability  and  esteem  for  his 
virtues. 

Mr.  CuKTix.  Mr.  President :  When  we 
!  listened  a  few  days  since  to  tlie  eloquent 
and  just  eulogies  on  the  character  and 
public  service  of  William  Hopkins,  we  did 
not  suppose  that  in  the  wisdom  of  a  mys- 
terious Providence,  the  Great  Destroyer 
'Would  soon  strike  down  anotlier  member 
of  this  body,  a  naan  quite  liis  i^eer  in  all 
respects.  In  many  of  tlieir  ciiaracteristics — 
in  tlieir  earnestness  of  purpose,  in  tlieir 
integrity  and  their  pure  christian  charac- 
ter— William  Hopkins  and  Hugh  Nelson 
M'Allister  were  wonderfully^  alike ;  and 
without  any  disrespect  to  tlie  living,  or 
want  of  knowledge  of  their  learning  or 
usefulness,  it  can  be  truly  said  that  no  two 
inen  could  have  been  taken  from  this  en- 
lightened body  whose  services  were  of 


more  importance  to  its  deliberations  or 
whose  loss  will  be  more  heavily  felt  in  the 
communities  in  which  they  lived. 

Mr.  M'Allister,  our  colleague,  was  born 
in  Juniata  county,  Pennsylvania,  (then 
Mifflin  county,)  on  the  nintli  of  June, 
18'J9,  so  that  he  was  approaching  his  sixty- 
fourth  year  when  he  died.  He  was  born 
u^wn  the  farm  still  in  the  possession  of  the 
family,  upon  which  his  grandfather  set- 
tled, who  was  the  second  white  man  to  set- 
tle in  the  Valley  of  Lost  Creek,  in  that 
county.  Spending  his  early  life  in  ordi- 
nary la1x)r  on  the  farm,  he  received  at  a 
neighboring  aciidemy  the  preparatory  ed- 
ucation necessary  for  his  entrance  into 
college,  and  at  the  i^roper  time  he  en- 
tered Jefferson  college,  at  Canonsburg,  Pa., 
where  he  graduated  with  distinguished 
honors.  On  his  return  to  his  home  he  en- 
tered as  a  student  of  law  the  office  of 
William  W.  Potter,  then  the  leader  of 
the  bar  in  the  central  portion  of  Pennsyl- 
vania. He  completed  his  law  studies  in 
the  law  school  at  Dickinson  college,  under 
the  charge  of  the  late  Judge  Read. 

When  he  had  been  admitted  to  the  bar 
he  returned  to  Bellefonto  and  commenced 
the  practice  of  his  profession.  He  had  not 
to  wait  long  for  practice.  He  entered 
upon  a  lucrative  business  almost  immedi- 
ately on  his  admission  to  the  bar,  and 
from  the  day  of  his  admission  down  to  the 
time  of  his  death  he  continued  to  enjoy 
a  large  and  remunerative  practice,  the 
confidence  of  his  clients  and  the  respect 
and  affection  of  all  the  people  of  that  part 
of  Pennsylvania  who  admired  purit^''  of 
character,  integrity,  energy  and  a  free- 
dom from  all  the  arts  and  appliances 
which  in  modern  times  have  detracted  so 
much  from  the  character  of  public  men 
and  defiled  the  politics  of  our  time. 

At  the  time  of  Mr.  M'Allister's  admis- 
sion to  the  bar.  Judge  Burnside  was  upon 
the  bench  in  the  Fourth  district.  He  was 
afterwards  removed  to  a  seat  on  the  bench 
of  the  Supreme  Court;  and  a  distinguish- 
ed and  learned  gentleman  of  this  Conven- 
tion, who  has  attained  high  eminence  in 
his  profession,  became  the  judge  of  the 
district ;  and  for  ten  years,  the  ton  j'eai-s 
of  the  beginning  of  his  professional  life, 
ten  years  ot  constant  progress  aud  of 
growing  professional  confidence,  and  of 
expanding  views,  as  he  grew  to  the  full 
proportions  of  his  distinguished  manhood, 
he  ijraeticed  before  his  Honor,  Judge 
Woodward,  who  was  tlicn  the  president 
judge  of  tiie  common  pleas  of  his  district. 
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Mr.  M'Allistei-  never  held  a  public  sta- 
tion until  he  appeared  in  this  Conven- 
tion. He  had  a  distaste  for  public  life.  He 
never  would  condescend  to  the  means  bj'- 
which  public  station  is  too  often  acquired. 
His  was  a  life  of  labor  and  industry,  and 
with  the  earnestness  of  purpose  which  at^ 
t;iched  itself  to  his  professional  character, 
which  incoriX)rated  him  with  the  rights 
and  interests  of  his  clients,  which  led  him 
to  intensify  all  the  feelings  of  his  nature 
on  any  public  work  in  which  he  was  en- 
gaged, in  anj"^  private  enterprise,  or  en- 
larged charity  and  hospitality,  Mr.  ]S£'A1- 
lister  could  not  from  his  nature  be  a  poli- 
tician. 

But  so  great  was  his  influence  In  the 
part  of  the  State  in  which  he  lived,  so  en- 
tirely had  he  engrossed  the  confidence  of 
the  people    in  that  community,  that  be 
could,  at  frequent  periods  of  liis  life,  have 
held  public  station  if  ke  had  been  willing. 
Over  and  over  again  he  was  solicited  to  ask 
for  office  from  the  people,  and  more  than 
once  his  friends  united  in  importunities 
to  liim  to    permit   himself    to  be  placed 
in  j  udicial  stations.     Once,  at  least,  during 
his  professional  life  he  refused  to  be  the 
president  judge  of  the  common  pleas  of 
his    district,  and  1  know  full  well  that 
there  is  upon  this  floor  a  gentleman  who 
would  have  been  only  too  glad  if  his  friends 
had  presented  his  name  for  appointment. 
I  hesitate  to  say  that  the  members  of  this 
Convention  knew  little  of  this  man  until  he 
appeared  amongst  them,  as  a  member  of 
the  body.     I  Tinow,  equally  well,  that  it 
would  be  a  more  fruitful  subject  and  more 
acceptable   if  I    could  speak   of  public 
works,  of  high  ofiicial  position,   and  the 
discharge  of  important  political  duties.     I 
have  no  such  eulogy  on  my  dead  friend.  I 
can  only  speak  of  him  as  a  true  man,  an 
honest,  upright  citizen,  discharging  all  the 
private  and  relative  duties  to  the  public, 
to  himself  and  to  his  family.    I  can  speak 
only  of  his  integrity,  of  his  earnestness,  of 
his  purity ;  aye,  more,  I  can  speak  of  his 
devoted  christian  character.    Mr.  ]M'Allis- 
ter  was  a  true  behever  in  the  christian 
faith,  and  for  many  years  of  his  life  de- 
voted much  of  his  time  to  the  atTairs  and 
v;-elfare  of  the  church  to  which  he  belonged 
and  of  which  he  was  a  ruling  elder.     It  is 
a  consolation  to  the  surviving  members  of 
this  Convention  who  were  his  friends  to 
know  that  his  accounts  were  settled,  his 
peace  was  made  with  his  God  ;  and  while 
we  regret  that  a  long  life  of  suffering  and 
ill-health  has  closed,  and  the  useful  and  the 
good  man  has  gone,  we  have  the  consola- 


tion of  knowing  that  there  is  no  fear  of 
his  future  rest  and  peace  and  happiness. 

Many  years  since,  when  worn  down  by 
the  constant  labors  of  his  professional  life, 
Mr.  M'Allister  conceived  the  idea  that,  in 
harmony  with  the  tastes  of  first  pursuits, 
his  health  luight  be  restored  by  turninghis 
attention  to  agriculture.  He  purchased  a 
farm  in  the  neighborhood  of  Bellefonte, 
where  he  lived,  and  turned  his  attention 
to  skilled  agriculture.  He  made  that 
farm  the  model  for  all  the  peoj^le  of  the 
neighborhood.  He  introduced  the  most 
approved  scientific  culture  of  the  day,  the 
artificial  stimulus  necessary  to  restore  ex- 
hausted land,  and  the  most  improved  im- 
plements of  modern  farming ;  and  while  he 
made  that  the  most  perfect  model  farm  in 
the  State,  he  improved  the  arts  of  agricul- 
ture in  all  the  surrounding  country,  where 
there  is  a  noticeable  improvement  in  the 
manner  of  cultivation  and  increase  in  pro- 
duction, learned  from  the  experience  and 
experiments  and  skill  of  the  lawyer-farm- 
er who  made  agriculture  merely  the  col- 
lateral of  his  professional  life. 

When  Mr.  M'Allister,  with  his  zeal  and 
his  industry,  became  connected  with  prac- 
tical agriculture,  his  views  enlarged  and 
he  conceived  the  idea  of  establishing  in 
Pennsylvania  a  school  where  fiirming 
would  be  taught  as  the  chief  part  of  a 
comi^lete  education,  and  to  that  man  be- 
longs the  credit  in  a  large  measure  of  the 
establishment  of,  first,  the  Farm  School  of 
Pennsylvania,  and  now  the  Agricultural 
College ;  and  while  other  men  faltered 
and  hesitated  under  disappointment,whe:i 
that  school  would  have  failed  over  and 
over  again,  the  energy  and  pei-sistence  of 
this  man  kept  it  alive,  and  before  his 
death  he  had  the  satisfaction  of  seeing  it 
in  successful  operation  ;  and  there  is  not 
to-day,  in  all  this  great  Commonwealth,  a 
more  successful  educational  institution 
than  the  Farmer's  College  of  Pennsyl- 
vania. 

I  speak  of  these  things  as  the  pnl)lio 
works  of  the  man.  I  speak  of  his  charac- 
ter as  a  loss  to  the  neighljorhood  in  which 
he  had  lived  and  labored.  I  speak  of  his 
christian  cliaracter  and  belief  ?.s  an  exam- 
ple to  all  men  w^ho  are  to  follow  him. 
This,  Mr.  President,  is  a  public  occasion, 
and  this  man  died  in  a  public  place.  It  is 
fit  that  proper  expressions  of  symi)athy 
and  regret  should  be  made  in  this  bodv, 
but  it  is,  perhaps,  no  place  and  this  no  oc- 
casion to  intrude  private  sorrow;  andj'et 
at  the  risk  of  an  impropriety,  I  shall  bo 
permitted   to  spe:vk   of  tliis  man  as   my 
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friend.  For  many  years  I  was  not  his 
equal  at  the  bar,  but  his  rival,  and  in  all 
the  struggles  of  an  active  professional  life 
and  amid  the  antagonisms  which  grow 
out  of  the  trials  which  constantly  occurred, 
rarely  indeed  was  our  constant  friendship 
interrupted.  With  an  inclination  to  at- 
tract men  and  a  modicum  of  ambition  for 
public  life,  I  admired  in  this  man  just  the 
opposite  qualities.  To  have  made  him- 
self Governor  or  President,  our  colleague, 
who  is  dead,  would  have  never  tvirned 
from  his  intensity  of  purpose,  his  settled 
convictions  of  public  or  private  duty,  or 
his  well  settled  religious  belief.  In  that 
respect  I  never  knew  the  man's  equal; 
and  while  it  could  not  be  said  that  lie  had 
the  affection  whicli  more  attractive  and 
majestic  qualities  draw  to  the  public  man, 
he  had  the  homage  of  the  conviction  in 
everybody  who  knew  him,  that  he  was  a 
man  of  sterling  integrity,  of  constant  labor, 
of  iron  fidelity,  and  of  a  will  whicli,  fixed 
in  a  direction  he  believed  right  and  true, 
never  failed  to  carry  with  them  the  ac- 
complishment of  his  pvirpose. 

And  this  Convention  will  pardon  me, 
even  here,  for  the  expression  of  my  indi- 
vidual sorrow  at  the  death  of  this  good 
man ;  my  heart  goes  out  in  sympathy  to 
my  neighborhood,  in  which  he  lived, 
where  tlie  people  are  in  tears  to-day,  be- 
cause they  have  lost  their  foremost  and 
best  citizen,  and  we  are  united  in  sorrow 
over  his  dead  body. 

Between  humanity  living  and  human- 
ity dead  tliere  is  but  a  moment.  Tlie 
tabernacle  which  held  the  spirit,  made  by 
God's  own  hand  in  his  image,  is  no 
more  ;  and  tlie  spirit  has  gone  to  settle  a 
final  account.  Eulogj'  can  be  of  no  con- 
sequence. When  the  good  man  dies  a 
void  is  felt  in  society  where  he  lived ;  and 
we  marvel  at  the  mysterious  Providence 
whicli  takes  awaj'  the  useful,  the  chari- 
table and  the  good.  It  is  no  time  for 
praise;  it  is  tJie  time  to  make  solemn 
resolutions  to  imitate  the  example  which 
they  leave  behind  them ;  and  tlie  good 
works  and  the  purity  of  character,  the  fi- 
delity and  the  integrity  are  l.)enefactions 
tlie  good  man  leaves  to  those  who  are  to 
follow  him.  Treading  in  the  examples 
thus  set  it  is  for  tliose  who  live,  wiien  tlie 
Great  Destroyer  comes,  to  them,  to  leave 
beliiiid  such  a  character  and  such  works 
and  such  a  blameless  life,  that  the  bene- 
factions they  receive  from  those  who  are 
gone  before  may  be  shed  upon  those  who 
are  to  follow  them. 


Of  such  a  character  was  this  man.  He 
has  left  us  a  life  to  imitate,  and  let  us 
profit  by  such  an  example.  For  long  as 
the  people  live  in  the  blue  mountains  of 
Pennsylvania,  long  as  there  shall  be  a 
man  who  loves  virtue  and  truth  and  integ- 
rity, there  will  be  a  fresh,  green  and  beau- 
tiful christian  remembrance  over  the  grave 
of  Hugh  Nelson  M'AUiscer,  when  he  is 
forgotten  by  those  who  have  only  enjoyed 
his  acquaintance  for  a  time,  and  welcomed 
him  to  their  councils  when  his  health  was 
broken  and  dissolution  fast,  alas  too  fast, 
approaching. 

I  am  not  in  a  condition  to  trust  myself 
further.  In  youth,  we  separate  from  our 
friends  with  regret.  At  the  spring-time 
of  life,  when  all  of  the  future  is  rose-color- 
ed, we  soon  forget  the  separations  which 
death  causes.  Nature's  laws  invite  us  to 
the  enjoyment  of  health  and  vigorous  life. 
In  large  communities,  where  you  enjoy 
the  friendship  of  the  many,  the  dropping 
away  of  a  friend  to-day,  and  to-morrow, 
makes  but  a  ripple  on  the  surface  of  pub- 
lic affairs  or  social  life.  Of  the  event  we 
take  little  note.  But  when  the  man  of 
the  small  community,  of  the  village  in 
the  country,  goes,  all  in  that  community 
feel  the  loss,  and  those  who  live,  and 
enjoyed  the  small  circle  of  intimate  friend- 
ship and  social  relations,  feel  deeply  the 
wound  when  death  strikes  down  one — 
but  one — if  he  was  a  useful  and  just  man. 
I  will  be  pardoned  for  my  emotion,  by 
those  who  live  in  the  interior  of  the  State, 
when  I  express  so  much  feeling  over  the 
grave  of  H.  Nelson  M'Allister,  who  was 
my  companion  in  life,  my  neighbor,  and, 
higher  and  more  to  my  memory,  he  was 
my  friend. 

Mr.  BiGLER.  Mr.  President :  Hugh 
Nelson  M'Allister  is  dead.  He  died  May 
the  5th,  1873,  at  No.  1104  Spruce  street, 
Philadelphia,  in  the  sixty-fourth  year  of 
his  age,  surrounded  by  members  of  his 
family  and  other  friends.  His  great 
mind  remained  clear  to  the  end  ;  among 
its  last  efforts  was  to  signify  his  faith  and 
trust  in  the  Savior. 

He  was  born  and  raised  in  Juniata 
county,  Pennsylvania,  but  has  resided  at 
Bellefonte,  Centre  countj',  for  near  forty 
years.  Blessed  with  fine  native  aljilities, 
and  accomplished  with  a  liberal  educa- 
tion, he  readily  became  a  lawyer  of  note 
in  his  adopted  home ;  and  1  think  all  Avho 
iiave  known  him  well  will  agree  that  he 
was  a  character  in  himself,  peculiar  to 
himself;  and  that,  as  a  whole,  that  char- 
acter, so  peculiar,   was  one  approaching 
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the  beauties  of  perfection.  Men  of  simi- 
lar characteristics  are  rarely  met.  His 
precise  like  I  have  never  seen.  In  indus- 
try, resistless  energy,  positive  will,  pas- 
sionate devotion,  dauntless  courage,  large 
benevolence  and  tender  humanity,  Hugh 
jST.  McAllister  seldom,  if  ever,  had  an 
equal. 

He  was  a  member  of  this  body,  the 
only  office  or  trust  he  ever  held  from  tiie 
jjeople  of  the  State ;  and  those  who  have 
witnessed  his  labors  as  a  delegate,  can 
form  some  idea  of  the  part  he  performed 
in  other  departments  of  life.  Sincere, 
earnest  and  conscientious,  when  once  he 
espoused  a  cause  he  followed  it  up  in 
season  and  out  of  season.  Ceaseless  vigi- 
lance in  small  things  as  well  as  great 
ones,  was  his  habit.  In  his  profession  he 
was  the  same  energetic,  methodical  and 
persistent  worker  that  he  showed  him- 
self to  be  in  tliis  body. 

As  a  farmer — and  he  was  one  of  the 
most  learned  in  the  State— he  displayed 
these  same  characteristics  in  a  high  de- 
gree ;  so  also  when  he  performed  his  part 
as  the  foremost  man,  as  he  uniformly 
was,  in  enterprises  and  improvements  to 
advance  his  town  and  section  of  the  State. 
As  significant  of  his  energy  and  unselfish 
devotion,  I  mention  the  fact  that  in  the 
summer  of  1872,  he  left  his  clients,  his 
farm  and  other  interests,  and  went  from 
Bellefonte  to  St.  Louis  to  attend  and  ad- 
dress an  agricultural  convention,  simply 
because  he  had  taken  the  impression  that 
he  might  say  something  that  would  be 
useful  to  the  farmers  of  the  west ;  and 
he  readily  became  the  leading  spirit  in 
that  body,  though  it  contained  represen- 
tatives from  more  than  one-third  of  the 
States  of  the  Union. 

But  in  no  other  work  of  his  life  did  the 
great  characteristics  of  H.  X.  McAllister 
appear  to  so  much  advantage  as  in  the 
discharge  of  his  christian  duties.  As  an 
elder  in  the  Presbj-terian  church,  repre- 
senting his  congregation  in  presbytery, 
he  was  uniformly  in  the  lead  of  the  cler- 
gy in  everything  with  which  it  was  pro- 
per for  him  to  deal ;  he  was  full  of  sug- 
gestion, of  work  and  devotion ;  so  he  ap- 
peared in  the  synod,  in  the  general  assem- 
bly, and  so  also  at  the  great  meeting  that 
united  the  old  and  the  new  schools  of  the 
Presbyterian  church.  Becoming  chair- 
man of  the  board  of  sustentation  of  the 
Presb3'terian  church,  he  found  opened 
before  him  a  field  for  unselfish  labor  and 
<"barity  commensurate,  and  only  coni- 
£nensurate,  with  his  enlarged  desire    to 


carry  forward  the  work  of  the  Lord.  The 
clergy  of  his  denomination  througliout 
the  State  bear  willing  testimony  to  the 
wisdom  and  high  ability  he  displayed  in 
the  management  of  tiiat  work.  He  had 
unequaled  ability  to  induce  others  to  give 
of  their  means  to  the  work  of  the  church, 
and  he  possessed  in  an  eminent  degree 
the  disposition  to  give  abundant!}'  him- 
self. I  sliall  excite  criticism  from  no  one 
in  his  section  when  I  sa\'^  tliat  the  private 
charities  he  has  bestowed  upon  the  needy, 
in  number  and  in  the  aggregate  sum,  far 
exceed  tliose  of  any  other  man  in  the  in- 
terior of  the  State. 

What  a  character !  Always  excitable, 
at  times  passionate,  imperious  and  relent- 
less, and  yet  generous,  benevolent,  com- 
passionate and  afiectionate.  As  neigh- 
bor, husband  and  father,  I  believe  his 
life  was  faultless. 

How  saddening  tlie  thouglit,  Mr.  Presi- 
dent, that  one  so  distinguished  for  intel- 
ligence and  conscientious  concern  for  the 
welfare  of  his  country,  will  never  again 
appear  in  tliis  bodJ^  I^et  us  be  consoled 
with  the  belief  that  our  loss  is  his  gain, 
for  "  blessed  are  the  dead  who  die  in  the 
Lord." 

Mr.  Alricks.  Mr.  President:  I  beg  leave 
to  add  a  few  wordsto  what  has  been  so  well 
said  in  relation  to  the  public  loss  which 
has  converted  the  hall  of  this  Convention 
into  the  house  of  mourning.  I  did  not 
reside  near  Mr.  M'AUister,  although  I  was 
born  on  the  adjoining  farm  to  that  on 
which  he  was  born,  in  Juniata  count\\  I 
knew  his  manner  of  living  from  his  youth 
up.  He  was  reared  on  a  farm,  as  j'ou  have 
been  told,  and  his  love  for  agriculture  ad- 
hered to  him  till  the  close  of  his  life.  It 
can  be  said  of  him  truly  that  he  could 
raise  two  spears  of  grass  wliere  any  other 
farmer  on  the  same  area  of  ground  in 
Pennsylvania  could  raise  one.  There  was 
no  implement  of  husbandry,  there  was  no 
plow  or  harrow,there  was  no  reaper  or  mow- 
er, no  pitch-fork  or  any  other  instrument 
of  modern  discovery,  that  he  did  not  test 
himself.  He  was  the  model  Pennsylvania 
farmer.  I  thought  I  knew  sometliiiii^ 
about  agriculture ;  but  I  confess  I  was  pu . 
to  shame  when  I  saw  kis  farm,  and  the 
products  of  it. 

You  have  been  told  that  at  an  earlj-  day 
he  went  to  Jefferson  college,  where  he 
graduated  with  distinguished  honors,  and 
you  have  been  informed  with  whom  lie 
studied  law,  Mr.  Potter,  and  wliom  he 
succeeded  in  business.  He  was  the  same 
emphatic  gentleman  at  the  bar  that  you 
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found  liini  in  tliis  Convention,  lie  be- 
longed to  the  positive  scliool;  but  he 
was  always  controlled  by  riglit  motives. 
He  could  have  been  upon  the  bench,  but 
he  declined  the  position.  What  can  be 
said  of  him.  can  scarcely  be  said  with  the 
same  degreee  of  truth  of  any  other  law- 
yer in  Pennsylvania. 

Tlie  attorney  at  the  bar  and  the  judge 
upon  the  bench  alike  came  down  to  take 
his  counsel ;  and  he  never  failed  them. 

He  v/as  the  motive  powerinthe  church, 
in  the  Agricultural  college,  and  in  all 
benevolent  enterprises  of  the  day  in  his 
section  of  the  State.  He  Avas  a  pillar  of 
the  Presbyterian  church  to  which  he  be- 
longed, and  throughout  the  whole  of  that 
denomination  of  christians  in  this  broad 
land  he  was  looked  to  as  a  burning  and 
shining  light. 

It  will  not  be  easy  for  ns  to  supply  his 
place  in  this  Convention.  You,  Mr. 
President,  gave  him  work  enough  forany 
ordinary  man  to  do.  He  was  on  two  of 
tlie  most  imiwrtant  committees  connected 
witli  the  Convention.  He  labored  there 
with  untiring  ■zeal.  I  believe  it  was  said 
of  him  truly  that  he  never  missed  a 
meeting  of  a  eomn:fittee  ;  and  yet  lie  was 
not  satisfied.  He  went  before  other  com- 
mittees, and  there,  with  all  the  zeal  that 
he  could  command,  ho  urged  the  adop- 
tion of  those  measures  which  he  thought 
it  would  be  proper  to  inti-oduce  into  the 
fundamental  law  of  tl^is  Commonwealth. 

You,  gentlemen,  saw  him,  befo>re  he 
was  stricken  down,  at  his  seat.  You  saw 
that  he  Avas  impetuous  as  a  mountain 
stream.  He  was  anxious  to  stir  up  the 
heart  of  every  niiember  of  this  Convention 
to  a  sense  of  his  duty  to  adopt  proper  re- 
forms. He  was  at  his  seat  denouncing 
those  frauds  wlilch  have  brougl^t  such 
discredit  uix)n  our  Commonwealth,  and 
he  fell  beneath  his  labors.  He  had  not 
tlic  physical  power  that  would  enable  him 
to  do  all  that  ho  thought  it  his  duty  to 
perform. 

I  presume,  Mr.  President,  1  miglit  say 
that  the  admonition  is  to  you  and  to  mo, 
and  to  each  gentleman  in  this  Convention  : 

"Our  hfarirs 
Like  muffled  drnnas  are  beating 
Vuu&nvl  marches  to  the  grave' 
Hopkins  is  gone  ;  the  man  at  my  riglit 
hand   is  g-ono.     Well  may   we  exclaim  : 
"Of  whom  shall  wo  seek  for  shelter  but  of 
Tliee,  oh  God,  wlio  at  our  sins  art  justly 
displeased." 

:Mr.  Armstrong.  Mr.  President  :  Once 
more  the  Convention  stands  in  the  imme- 


diate presence  of  death.  Another  of  our 
number  has  been  called  from  the  activities 
of  life  and  the  interests  which  engaged 
him  to  lie  silent  in  the  arms  of  the  dread 
master,  at  whose  bidding  we  all  must  go. 

My  acquaintance  wnth  the  deceased, 
though  personal  and  friendly,  Avas  not  in- 
timate. We  were  not  often  called  into 
close  relations,  and  I  knew  him  far  better 
in  his  reputation  than  from  personal  inti- 
macy. For  all  the  years  of  his  long  and 
active  life  he  was  esteemed  by  those  who 
knew  him  best,  as  an  upright,  earnest 
christian  man.  He  was  distinguished  for 
the  zeal  of  his  professional  fidelity.  The 
character  of  his  mind  Avas  such  that  he  es- 
poused whatever  interest  he  assumed  to 
defend  or  urge,  with  an  untiring  industry 
which  pursued  his  chenfsinterest  through 
its  most  intricate  details.  No  weariness 
deterred  him,  no  difficulties  obstructed 
his  pursuit  which  energy  could  surmount. 
The  fidelity  of  his  devotion  gained  him 
friends  and  clients  and  success.  In  this 
regard  his  reputation  extended  far  beyond 
the  limits  of  his  county.  His  interest  once 
strongly  enlisted  in  a  cause,  or  in  a  project 
of  public  or  private  importance,  engaged 
him  for  the  time  almost  to  the  exclusion  of 
other  pursuits.  He  was  proud  of  his  pro- 
fession and  of  his  pix)fessiocal  reputation. 
His  legal  discrimination  Avas  acute,  and  his 
analysis  of  facts  strong  and  clear.  The  in- 
tegrity Avhich  so  distinguished  his  hfe  gaA'e 
him  strong  hold  upon  the  confidence  of  both 
the  court  and  jury,  and  Avas  a  principal 
cause  of  the  success  Avhieh  distinguished 
his  professional  career.  He  was  an  inde- 
fatigable worker,  a  safe  counsellor,  and  an 
ardent  advocate. 

But  he  was  scai-cely  less,  distinguished 
for  his  devotion  to  agriculture.  Possessed 
of  a  large  and  beautiful  farm  adjoining- 
the  town  of  Bellefonte,  AA-here  he  lived, 
he  applied  himself  with  characteristic 
earaestnoss  to  its  improA'ement.  It  be- 
came a  model  of  neatness  and  excellence 
in  all  that  could  embellish  or  improve  it. 
He  Avas  among  tlie  foremost  to  adopt  and 
experiment  Avith  any  implements  that 
would  lighten  tlie  labor  of  the  farm,  and 
equally  prompt  to  test  the  A-alue  of  what- 
e\'er  offered  by  \ray  of  improved  A'arieties 
of  grain  or  improA"ed  modes  of  culture, 
ills  experiments  were  conducted  under 
his  own  immediate  snperA'ision,  and  the 
results  noted  Avitli  characteristic  exact- 
ness. It  issaid  that  many  able  papers  Avore 
contributed  l\v  liim  to  the  reports  of  the 
National  agricultural  department.  With 
so  fond  a  taste  for  agricultural  pursuits^  he 
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did  not  permit  it  to  divert  him  from  his 
chosen  profession,  and  witli  whatever  ar- 
dor it  was  pursned  he  did  not  sulTer  the 
pleasures  of  the  one  to  interfere  with  the 
duties  of  the  other. 

Witli  tastes  thus  naturally  turning  to 
the  interests  of  agriculture  it  is  not  sur- 
prising tliat  he  should  early  have  become 
the  friend  of  systematic  agricultural  edu- 
cation. This  taste  grew  upon  him  in  his 
later  years  and  became  one  of  the  sources 
of  his  purest  enjoyments.  In  the  devel- 
oi^ment  of  these  inclinations  he  became 
one  of  the  most  devoted  friends  of  the 
C-entral  agricultural  college  of  Pennsyl- 
vania. And  to  him  more  than  to  any 
other  person  is  due  the  establishment  of 
that  institution  in  Centre  county.  Ho  was 
identified  with  the  project  from  its  earliest 
inception.  He  was  liberal  of  his  time  and 
of  his  means  in  promoting  its  interests, 
and  his  devotion  to  all  that  could  advance 
its  prosperity  became  almost  a  passion  of 
his  life.  His  interest  in  it  never  flagged  ; 
his  efforts  in  itsbehalf  never  faltered,  and 
when  in  the  vicissitudes  of  its  fortunes  it 
most  needed  friends,  he  was  most  ready  to 
aid  it ;  never  despondent  when  its  fortunes 
were  adverse,  he  allowed  no  prosperity  to 
check  the  carefulness  of  his  guard,  nor  to 
betray  him  into  any  relaxation  of  his  ef- 
forts to  promote  its  interest.  Ho  was,  I 
believe,  a  director  of  the  institution 
through  most,  if  not  all,  its  history ;  and 
no  inscription  could  more  tidy  adorn  its 
walls  than  one  that  should  perpetuate  his 
devotion  to  its  interests. 

He  was  not  ambitious  of  public  posi- 
tions; he  pursued  the  even  tenor  of  his 
life  in  the  practice  of  the  profession  he 
had  chosen,  and  the  pursuit  of  such  kin- 
dred pleasures  as  best  advanced  his  do- 
mestic and  personal  happiness.  The  first 
public  office  he  ever  held  was  as  a  mem- 
ber of  this  Convention.  He  esteemed  it 
to  be  an  honor  to  be  thus  chosen,  and  ap- 
plied himself  to  its  duties  with  the  same 
all  engrossing  earnrstness  which  character- 
ized his  pursuit  of  whatever  stronglj-  en- 
gaged his  attention.  He  prepared  him- 
self by  careful  and  assiduous  study  to 
discharge  his  duties  here  with  fidelitj'-  to 
the  high  trust  he  had  assumed. 

My  fellow-members  will  confirm  my 
testimony  to  the  unsolfisli  and  self-sacri- 
ficing devotion  with  which  he  cast  him- 
self with  all  his  energy  into  the  work 
before  us.  His  industry  was  untiring. 
The  earnestness  of  his  purpose  and  the 
ardor  of  his  temperament  forbade  him  to 
moderate  his  exertions  to  the  measure  of 


his  strength.  With  more  confidence  in 
his  physical  endurance  tlian  the  measure 
of  hisyearsand  his  impaired  health  would 
justify,  he  labored  on  in  the  intense  earn- 
estness of  his  nature,  iintil  the  IMaster 
called  him  from  tliis  scene  of  his  busy 
and  earnest  and  useful  life. 

I  cannot  forbear  to  further  notice  his 
christian  character. 

He  was  a  member  and  an  elder  in  the 
Presbyterian  church  for  many  years,  and 
in  all  his  church  relations  commanded  the 
confidence  and  respect  of  all  who  knew 
him.  He  was  liberal  as  a  giver  and  earn- 
est as  a  worker.  He  was  a  polished  stone 
in  the  church.  The  crowning  glory  of  his 
life  was  his  devoted,  consistent,  humble 
walk  with  God.  Such  was  his  reputation; 
and  it  enfolds  him  like  a  robe  of  glory. 
To  the  vision  of  his  faith  this  Avorkl  was 
not  his  home.  It  was  the  field  of  his  la- 
bor, the  changing  scene  of  mingled  joys 
and  sorrows.  He  lived  in  the  conscious 
triumph  of  his  faith.  His  life  proclaimeil 
him  a  christian,  and  he  died  in  the  faitli 
he  professed.  It  was  the  uniform  ex- 
pression of  his  consistent  christian  cliar- 
acter. 

This  sad  event  is  not  without  its  adnw>- 
nition  to  the  living.  In  the  midst  of  lift) 
we  are  in  death.  To  many  here,  advanc- 
ing years  proclaim  the  relaxing  grasp  on 
life.  Twice  within  the  short  period  of  our 
mingling  together,  we  |have  united  our 
sympathies  with  those  wlio  mourn  around 
the  open  grave  of  a  departed  colleague. 
Where  next  that  deadly  bow  may  wing 
its  shaft,  God  only  knows.  May  our  faith 
be  brighter  and  our  lives  purer  for  tlw> 
admonition  this  bereavement  brings. 
May  it  teach  us,  whilst  we  labor  to  gather 
prosperity  around  the  State,  that,  in  the 
midst  of  our  activities,  our  ambitions  aod 
our  cares,  to  lay  up  our  treasure  in 
heaven. 

"  This  world  Ig  poor  from  shore  to  shore 
And  like  a  baseless  vision, 
Its  lofty  doniRH  and  brilliant  oro, 
Its  gems  and  crowns   arc  vain  and  poor 
There's  nothing  ricn  but  Heaven. 

"  Creation's  mighty  fabric  all 

Shall  be  to  atoms  riven  ; 
The  skies  consume,  the  planetfi  fall, 
Convulsions  rock  this  earthly  ball  ; 

There's  nothing  Arm  but  Ueavon." 

Mr.  Woodward.  Mr.  President :  Once 
more  an  afllictive  Providence  reminds  us 
that  in  the  midst  of  life  we  are  in  death. 
Once  more  we  pause  in  the  active  duties 
of  life  to  thinlv  and  speak  of  death.  It  is 
said  the  ins;itiato  Archer  loves  a  shining 
mark.    He  has  sped  his  arrows  at  two  of 
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our  most  distinguished  and  valued  mem- 
bers. He  has  snatched  away  from  us  the 
two  members,  in  the  persons  of  Col.  Hop- 
kins and  Mr.  M'AUister,  whom  we  could 
east  afford  to  spare. 

"  The  death  of  those  distinguished  by  their  station, 
Bat  hy  their  Tirtue  more,  awakes  the  miud 
To  solemn  dread,  and  strikes  a  saddening  awe. 
Not  that  we  griere  for  them,  but  for  ourselves, 
Left  to  the  toil  of  life.' 

It  was  in  the  spring  of  1841 — thirty-two 
years  ago — that  I  was  sent  to  preside  in 
the  courts  of  the  Fourth  judicial  district 
of  Pennsylvania,  consisting  then  of  the 
counties  of  Mifflin,  Huntingdon,  Centre, 
Clearfield  and  Clinton,  and  there  I  first 
met  Mr.  M'AUister.  He  resided  at  Belle- 
fonte,  Centre  county,  but  was  growing 
into  a  large  and  lucrative  practice  in  sev- 
eral counties  ot  the  district.  For  ten 
years  he  practiced  law  before  me  with 
great  ability  and  success.  I  have  never 
seen  so  laborious  and  pains-taking  a  law- 
yer. His  great  forte  lay  in  the  prepara- 
tion of  his  causes.  He  never  came  into 
court  urfurnished  with  evidence,  if  evi- 
dence could,  with  any  amount  of  research 
and  industry,  be  obtained  to  establish  the 
facts  of  the  case.  Many  ejectments  upon 
original  titles  were  tried  in  those  ten 
years,  and  I  have  known  Mr.  M'AUister 
to  give  fifty  or  sixty  warrantsand  surveys 
in  evidence,  to  fix  the  location  of  the  one 
tract  in  suit.  He  would  sweep  over  a 
whole  district  of  country  and  examine 
surveyors  as  to  every  mark  in  miles  of 
lines,  to  verify  the  conclusions  he  wished 
to  establish  in  the  cause  upon  trial.  In 
all  lawsuits,  but  especially  in  ejectments 
upon  original  titles,  the  law  arises  upon 
the  facts  in  evidence,  and  he  is  the  most 
philosophical  and  successful  lawyer  who 
arranges  his  facts  most  fully,  and  places 
them  before  the  court  and  jurym  that 
orderly  sequence  which  is  most  natural 
and  logical.  Perhaps  I  have  known  law- 
yers of  more  subtle  reasoning  faculties 
than  Mr.  M'AUister  possessed,  but  I 
never  knew  one  who  could  prepare  a 
cause  so  well. 

But  he  was  not  a  mere  lawyer.  He  took 
a  lively  and  intelligent  interest  in  all 
public  questions,  and  when  the  State  ag- 
ricultural society  was  formed  he  brought 
into  that  the  same  metliodical  and  earnest 
habits  wdiich  had  always  distinguished 
him  at  the  bar,  and  became  a  valuable 
member  and  manager  of  that  useful  insti- 
tution. Very  much  through  his  influ- 
ence the  late  General  .Tames  Irvin  Avas  in- 
duced to  give  a  valuable  farm,  in  Penn's 


valley,  as  the  seat  for  the  Farm  school, 
which  was  established  thereon  and  is  still 
flourishing.  In  the  erection  of  the  college 
buildings,  the  conduct  of  the  school  and 
the  farm,  and,  indeed,  in  all  the  expenses 
and  labors  incident  to  this  great  under- 
taking, Mr.  M'AUister  bore  a  foremost 
and  conspicuous  part.  It  is  no  exaggera- 
tion to  say  that,  notwithstanding  the  mu- 
nificent donation  of  General  Irvin,  (for 
which  his  name  should  be  held  in  grate- 
ful memory,)  the  State  would  not  have 
had  the  Farm  school  at  the  time  and  to 
the  extent  it  was  established,  had  it  not 
been  for  the  indomitable  energy  and  per- 
severance of  Mr.  M'AUister.  He  had  ex- 
cellent co-laborers,  among  whom  I  rejoice 
to  mention  with  affection,  the  late  James 
T.  Hale,  but  Mr.  xM'Allister  was  the  mas- 
ter spirit  of  that  enterprise,  and  to  him 
more  than  to  any,  and  perhaps,  to  all  oth- 
ers, is  the  public  indebted  for  one  of  the 
noblest  institutions  of  our  day.  Not  only 
a  good  lawyer,  he  was  a  good  farmer ;  and 
what  is  higher  praise,  he  was  a  good  man. 
The  church  of  Christ,  education,  and  all 
moral  and  reformatory  agencies  and  in- 
fluences received  countenance  and  liberal 
support  from  him. 

Of  his  distinguished  services  in  this 
body  there  is  no  need  for  me  to  speak. 
You  wisely  placed  him  at  the  head  of  our 
most  important  committee,  and  he  ad- 
dressed himself  to  his  duties  with  an  as- 
siduity that  was  characteristic,  but  quite 
too  much  for  his  enfeebled  health.  What 
he  recommended,  by  way  of  reform  of  the 
ballot,  was  gladly  adopted  by  the  Conven- 
tion and  will  stand  as  an  imperishable 
monument  to  his  wisdom. 

Mr.  President,  Uhen  I  think  of  that  pic- 
turesque and  beautiful  village  of  Belle- 
fonte,  and  of  the  refined  and  intelligent 
society  I  found  there  in  1841,  it  makes  my 
heart  ache  to  think  of  the  desolation  death 
hath  wrought  there.  There  was  John 
Blanchard,  one  of  the  noblest  men  it  has 
been  my  good  fortune  to  know,  and  Bond 
Valentine,  a  genial  Quaker,  and  James 
T.  Hale,  a  man  of  rare  endowments,  and 
James  Petrikin,  a  lawyer,  an  artist  and  a 
wit,  and  James  Burnside,  who  was  every- 
body's friend  and  had  a  friend  in  every- 
body. These  were  the  lawyers  among 
whom  Mr.  M'AUister  laid  the  deep  and 
solid  foundations  of  his  professional  char- 
acter, and  now  they  are  all  gone  to  that 
judgment  bar  before  which  Ave  must  all 
ere  long  appear.  Bellefonte  has,  indeed, 
reason  to  mourn  for  such  losses,  and  to 
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say,  with  old  Jacob,  "  if  I  be  bereaved  of 
my  children  I  ain  bereaved." 

Mr.  Carter.  Mr.  President :  Although 
standing  here  this  bright  May  morning, 
amidst  liealth  and  strength,  I  yet  seem  to 
feel  in  the  shadow  of  a  great  sorrow,  al- 
most as  if  in  the  awful  presence  of  the 
messenger  of  death.  As  the  eldest  mem- 
ber of  the  Committee  on  Suffrage,  of 
which  Mr.  M'AUister  was  cliairman,  I 
would  offer  my  brief  tribute  of  respect  to 
his  memor3'  and  be  permitted  to  say  a 
few  words  expressive  of  the  high  regard 
I  had  for  him,  as  a  true,  conscientious 
man,  whose  eye  ever  seemed  single  to 
his  path  of  duty  and  labor. 

I  never  knew  him  personally  until  we 
met  in  Ilarrisburg  as  members  of  this 
Convention,  though  I  had  often  heard  of 
the  wonderful,  persistent  energy  whicli 
he  so  long  displayed  in  building  up  and 
sustaininganinstitution  which  he  believed 
would  be  of  great  public  benefit,  and  this, 
too,  under  all  kinds  of  discouragements, 
and  without  hope  of  reward,  other  than 
that  which  follows  the  performance  of  du- 
ty. But  being  thrown  much  in  his  com- 
pany last  winter,  I  soon  discovered  him 
*o  be  a  firm,  unflinching  advocate  of  re- 
form, and  though  by  nature  conservative, 
he  ever  seemed  desirous  to  go  any  length 
to  reform,  or  correct  those  abuses  tliat  had 
gradually  crept  into  the  government.  His 
earnestness  of  purpose,  and  intense  ener- 
gy of  character  and  zeal,  could  brook  no 
barriers  in  his  way.  His  industry  was  ever 
unflagging,  and  surely  such  a  course  is 
worthy  of  our  praise,  and  such  a  charac- 
ter of  our  imitation.  His  end  was,  no 
doubt,  hastened  by  his  unwillingness  to 
remain  away  from  his  field  of  labor.  I 
often  last  winter  felt  it  my  duty  to  caution 
him  of  the  danger  of  exertion  in  his  weak 
state,  but  witliout  avail.  He  had  come 
here  for  an  object ;  he  had  to  work  ;  his 
eye  was  single  to  that  object  alone.  Me- 
thinke,  sir,  1  see  him  now,  as  passing 
down  the  aisle,  with  his  usual  roll  of  pa- 
pers in  his  hands,  over  whicli  he  had  been 
engaged,  perhaps,  for  hours,  with  his  pre- 
occupied look  and  manner.  Nothing  but 
labor  for  him.  Some  men,  Mr.  President, 
pass  through  life,  apparently  without  an 
object  or  purpose,  seeking  their  own  ease 
or  sensual  gratification,  and  totally  indif- 
ferent to  or  unconscious  of  their  respon- 
sibilities, and  the  field  of  duty  their  Cre- 
ator had  assigned  them,  not  knowing  that 
He  had  conferred  on  them  the  high 
privilege  of  being  co-laborers  with  Him 
in  the  great  work  of  elevating  humanity. 


How  many  engage  in  the  pursuit  of 
wealth  as  the  great  object  of  human  ex- 
istence, content  to  elbow  their  way 
through  the  world,  regardless  of  the  beau- 
tiful and  refining  influences  which,  if  cul- 
tivated,would  irradiate  their  path  through 
life,  and  hallow  its  close  ;  and  never  real- 
izing that  the  true  man  should  aim  at 
leaving  the  world  a  little  better  for  his 
having  lived  in  it.  Not  such  was  our 
friend  ;  to  him  duty  was  the  pole-star  of 
his  life  ;  honest,  unremitting  labor  with 
unselfish  end,  his  life  course  ;  always  just 
and  honest  in  intention,  and  a  serious 
Ktraightforward  man  at  all  times.  Such  is 
his  character,  and  such  hislife,  asdescril> 
ed  by  his  life-long  friend,  Governor  Cur- 
tin.  Such  men  are  too  scarce  not  to  be 
prized  and  respected.  But  he  is  gone  ;  his 
long,  active  life  is  ended;  he  has  found 
the  rest  he  has  so  well  earned.  The  icy 
hand  of  death  has  stilled  the  throbbing 
pulse,  and  cooled  the  fevered  brain. 
"  Life's  fitful  fever  o'er,  ho  sleeps  well." 

Soon  his  mortal  remains  will  be  borne 
to  the  silent  tomb,  at  his  distant  home,  by 
his  sorrowing  friends  and  neighbors,  who 
knew  his  worth  and  lament  his  loss. 
There  will  he  rest,  amid  the  quiet,  rural 
scenes  he  loved  so  well,  and  had  done  so 
much  to  adorn.  May  we  all  benefit  by  his 
example. 

Mr.  Andrew  Reed.  Scarcely  have  the 
habiliments  of  mourning  which  draped 
this  hall,  in  memory  of  the  late  William 
Hopkins,  been  removed,  when  the  an- 
nouncement is  made  that  another  seat,  in 
the  same  row,  on  the  same  side  of  this 
chamber,  is  vacant.  H.  N.  M'AUister  is 
dead. 

Living  as  he  did,  in  an  adjoining  coun- 
ty, and  in  the  same  district  which  I  have 
the  honor,  in  part,  to  represent  on  this 
floor,  I  feel  that  1  would  be  false  not  only 
to  the  promptings  of  my  own  nature,  but 
also  to  that  sense  of  duty  which  would 
seem  to  require  it  if,  on  an  occasion  of 
this  kind,  I  did  not  bear  my  testimony  to 
his  worth  as  a  man,  a  lawyer,  a  christian, 
a  neighbor  and  friend. 

I  have  known  Mr.  M'AUister  from  boj'- 
hood.  As  a  ynan,  his  chief  characteristic, 
in  my  opinion,  was  that  of  untiring  energy 
in  the  2)rosecuiion  of  conceived  duty.  Every- 
thing he  undertook,  whetlier  in  church, 
in  State,  or  in  his  private  business,  re- 
ceived the  attention  of  all  his  powers, 
both  of  mind  and  body.  He  was  a  posi- 
tive man  ;  there  was  nothing  negative  in 
his  character.  He  formed  opinions  on 
nearly  every  subject  which   came  before 
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hijii,  and  then  clung  to  thorn  with  a  per- 
sistency which  could  only  ariso  from  a 
settled  belief  in  their  right.  These  traits 
exhibit  themselves  in  all  the  relations  of 
his  life. 

As  a  lawj'er  he  was  distinguished  for 
ability,  integrity  and  assuduous  devotion 
to  the  interests  of  his  clients.  The  best 
energiesof  his  life  were  spent  in  the  ser- 
vice of  his  i^rofession  ;  a  profession  which 
has  been  well  said  "to  be  old  as  magis- 
tracy, noblo  as  virtue,  and  necessary  as 
justice." 

As  a  christian  he  showed  forth  the  same 
qualities  of  2:)erseverance  and  energy 
which  distinguished  his  labors  in  the  law. 
Instead  of  observing  just  enough  of  the 
outward  forms  to  give  him  the  name,  he 
was  active,  zealous,  and  working.  He 
attended  upon  all  the  ordinances  of  the 
church  to  which  he  belonged,  and  to  its 
support,  and  the  support  of  its  dilferent 
boards,  he  contributed  with  an  unwonted 
liberality. 

As  a  citizen  he  was  conspicuous  in  the 
advocacy  and  support  of  all  measures 
which  tended  to  improve  and  benefit  the 
common  weal.  As  a  neighbor  and  friend 
he  was  kind  and  true.  A  person  with  the 
qualities  of  Mr.  M'Allistor  could  not  but 
make  his  mark  ox\  the  community  in 
which  he  lived  and  moved. 

He  was  not  an  office-seeker.  His  tem- 
perament and  habits  had  nothing  in  them 
congenial  to  thepursuitsof  the  politician  ; 
while,  if  they  had,  his  great  devotion  to 
the  pursuit  of  his  profession  left  no  room 
for  their  exercise. 

The  election  of  Mr.  M'xVllister  as  a  dele- 
gate to  this  Convention  met  witli  the  a]>- 
probation  of  not  only  the  party  with  which 
he  was  connected,  in  the  section  of  coun- 
try where  he  was  known,  but  of  all  par- 
ties. They  knew  that  as  far,  at  least,  as 
he  was  concerned,  neither  party  consider- 
ations nor  anything  else  would  induce 
him  to  swerve  from  what  ho  considered 
to  be  the  right,  and  the  Journal  of  our 
proceedings  will  show  that  they  were 
not  mistaken  in  their  man.  His  voice 
and  vote  wdl  always  be  found  on  the  side 
of  that  which  tends  to  promote  greater 
purity  in  the  administration  of  public 
attairs. 

He  took  great  interest  in  the  work  of 
the  Convention.  When  exhausted  nature 
would  have  seemed  to  forbid  it,  we  still 
f<iund  hmi  at  his  post.  But  a  few  days 
l)efore  ho  died  I  was  at  his  bedside,  when 
he  inquired  of  mo  what  the  Convention 
was  doing,  and  when  told  that  a  certain 


section  of  the  judiciary  report  was  under 
consideration,  he  expressed  his  regret  at 
not  being  able  to  attend,  and  hoped  that 
certain  provisions  to  secure  the  indepen- 
dence and  purity  of  the  judiciary  would 
be  adopted.  He  is  now  gone.  The  Con- 
vention, the  State,  the  church,  the  com- 
munity in  which  he  lived  and  his  family 
"will  all  feel  and  deplore  his  loss. 

Mr.  J.  M.  Bailey.  Mr.  President :  The 
second  time  has  the  silent  messenger 
stolen  in  upon  our  deliberations,  and  has 
removed  another  of  our  number  to  that 
"undiscovered  country  from  whose  bourne 
no  traveler  returns." 

While  the  visits  of  death  are  frequent, 
yet  we  never  become  accustomed  to  them, 
and  always  stand  in  awe  at  his  presence; 
and  terrible  and  full  of  warning  as  such 
visits  always  are,  it  is  strange  we  heed 
them  so  little,  and  never  fully  realize 
their  dreadful  reality,  until  death's  arrow 
strikes  an  object  near  to  our  own  hearts. 

In  rising  to  second  the  resolutions  so 
eloquently  and  feelingly  presented  by 
the  distinguished  delegate  from  Centre, 
(Mr.  Curtin,)  I  desire,  upon  this  melan- 
choly occasion,  to  pay  my  humble  tribute 
to  the  memory  and  worth  of  him  who  so 
lately  was  our  associate  here,  but  now  is 
no  more.  Hugh  N.  M'AUister,  as  a  man, 
was  positive  and  earnest,  honest  and  faith- 
ful, sincere  and  generous,  assiduous  and 
untiring  in  all  he  undertook — "whatso- 
ever his  hands  found  to  do,  he  did  with 
his  might." 

Among  the  bold  and  daring  and  heroic, 
he  was  as  bold  and  brave  as  anj'.  Among 
the  faithful,  he  was  as  faithful  as  any. 
Among  the  wise  and  intellectual,  he  had 
as  much  wisdom  as  any.  While  his  dis- 
position was  as  gentle  and  unsuspecting 
and  artless  as  truth  herself,  he  was,  when 
aroused  in  the  performance  of  a  duty,  as 
courageous  as  a  lion. 

But,  sir,  whatever  eulogies  maj'  l>e 
passed  on  him  upon  this  floor,  or  whatever 
the  biographer  may  write  about  him,  no 
higher  trijjute  can  be  jmid  to  his  personal 
character  and  private  worth  than  this, 
t/iut  he  teas  the  idol  of  his  family.  What- 
ever a  man  may  seem  to  the  world — in 
whatever  disguise  he  may  be  able  to  con- 
coal  himself  from  others — he  is  always  ex- 
posed to  hisown  family  ;  if  he  be  insincere, 
untrue  or  unkind,  none  know  it  sooner; 
.and  if  he  be  honest  and  noble,  their  affec- 
tion will  attest  it.  And  I  would  rather 
trust  to  such  silent  testimony  to  a  man's 
moral  worth,  than  to  all  the  eulogies  ami 
panegyrics  that  could  be  pronounced. 
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As  a  christian — his  virtuous  life  attested 
the  sincerity  and  fidelity  of  his  profession, 
as  well  as  the  power  and  goodness  of  the 
christian  religion. 

As  a  cilizen — he  was  true  and  public 
spirited,  and  always  encouraged  and  aided 
sucli  enterprises  as  in  his  opinion  would 
advance  the  material  and  social  interests 
of  his  State  and  community  ;  and  to  what- 
ever project  he  laid  his  hand  he  pushed 
it  with  that  assiduous  ettbrt  and  untiring 
perseverance  and  earnest  vigor  which 
was  the  secret  of  his  success  in  life. 

As  a  lawyer — he  had  no  superior  in 
central Penns^'lvania  ;  his  unswerving  in- 
tegrity in  his  profession  commanded  tlio 
respect  and  conlidence  of  every  one.  He 
was  always  courteous  to  his  adversaries, 
true  to  the  court  as  well  as  his  client,  and 
always  having  prepared  his  cause  well  by 
the  dint  of  labor  and  study,  he  ably  tried 
tried  it.  I  say  his  cause,  for  he  always 
made  his  client's  cause  his  own.  He 
never  sought  public  position,  but  fre- 
quently declined  it.  Devoted  to  his  pro- 
fession he  was  satisfied  with  whatever  of 
fame  his  skillful  and  successful  practice 
miglit  reward  him,  and  with  such  remu- 
neration as  its  faithful  pursuit  might 
bring  to  him.  He  never  sought  the  peo- 
ple for  anything,  but  tlie  people  sought 
him  for  all  they  have  given  him. 

As  a  member  of  this  Conventi'yn — none 
labored  harder  or  with  a  more  earnest  and 
anxious  desii-e  to  faithfully  perform  his 
duties.  He  was  not  working  for  fame — 
no  man  counted  fiime  less  tlian  he — but 
the  necessity  of  reform  had  so  fastened 
itself  upon  his  earnest  and  faithful  nature 
as  to  allow  him  no  rest  from  the  lalior 
which,  as  a  member  of  this  Convention, 
he  had  assumed.  And  no  one  can  doubt, 
sir,  that  this  excessive  labor  hastened  his 
death  ;  and  of  him  it  is  literally  true,  that 
he  gave  his  life  to  his  State. 

And  now,  sir,  in  concluding  these  hasty 
remarks,  allow  me  to  hold  up  as  worthy 
of  our  imitation,  the  life  of  Hugh  N. 
M'Allister,  and  point  to  the  secret  of  his 
great  success,  which  lay  in  his  unswerv- 
ing fidelity,  in  his  christian  life,  in  his  in- 
domitable energv,  untiring  labor  and 
ever  enduring  perseverance,  and  point  to 
tliis  grand  moral  in  it :  Never  seek  public 
position,  and  7iever  shirk  nor  stmt  either  a 
public  or  private  duty. 

Mr.  Harry  White.  Mr.  President:  I 
would  gladly  be  silent  if  I  were  not  con- 
scious silence  was  not  the  performance  of 
my  duty.    When  the  yeas  and  nays  here- 


after are  called  in  our  proceedings,  the 
name  of  M'Allister  will  give  no  response. 
"Liko  the  dew  on  the  niountaia, 

Like  tho  foam  on  the  river, 
Like  tho  bubble  on  the  fountain, 
Thou  art  gone  foreyer," 

Oiar  deceased  associate  was  a  man  who 
"feared  God,  loved  truth,  and  hated 
covetousness."  He  had  attained  this  de- 
gree of  excellence  through  years  of  earn- 
est effort  for  a  projier  life.  It  has  been 
properly  said  that  he  was  one  of  our 
most  upright,  sincere,  and  industrious 
members.  He  has  lost  his  life  from  a 
disease  contracted  in  earnest  and  devoted 
attention  to  his  duties  in  this  body. 
There  are  those  here  whom  we  should,  in 
the  course  of  nature,  have  expected  to 
precede  him  to  "that  bourne  whence  no 
traveler  returns."  You,  Mr.  President, and 
others,  were  his  seniors  in  years.  Tliey 
have  been  left  and  he  has  been  taken. 
Faithfully  afld  well  he  performed  his 
part  in  life.  Now,  at  its  close,  his 
friends,  and  we  his  survivors,  can  stand 
at  his  open  tomb  and  take  an  instructive 
retrospect. 

A  brief  biography  of  his  life  has  been 
appropriately  and  properly  given  by  those 
who  knew  and  associated  with  him  in  his 
useful  career.  In  the  place  of  his  resi- 
dence, a  beautiful  town  nestling  in  the 
mountains  of  the  State  we  are  called  here 
to  serve,  he  had  attained  a  prominence 
and  excellence  in  his  profession  proper  to 
be  hold  before  the  young  and  before  the 
ambitious  at  the  bar.  Shunning  public  life 
because  ho  disliked  the  associations  and 
jostlings  necessary  for  success  there,  he 
did  not  shun  public  duty  ;  a  grateful  re- 
lief from  his  professional  cares,  anxieties 
and  conflicts  was  the  occupation  of  the  ag- 
ricixlturist.  How  happy  he  was  when, 
upon  his  farm  adjoining  tho  town  of  his 
residence,  he  exhibited  to  his  visitor  the 
degree  of  cultivation  of  which  the  native 
soil  was  susceptible,  and  aided  in  giving 
proporencouragement  to  that  employment 
the  father  of  his  country  said  "was  the 
noljlest  occupation  of  men." 

It  has  been  my  privilege,  sir,  more  than 
once  to  partake  of  the  liberal  hospitality, 
at  his  home,  of  our  deceased  associate. 
When  the  delegates  from  the  different 
parts  of  the  State  met  at  the  town  of  his 
residence,  near  the  location  of  the  Agricul- 
tural college  of  Pennsylvania,  the  home  of 
^Nlr.  r^I'Allister  was  opened  to  all.  It  was 
the  centre  to  which  all  repaired,  and  which 
every  visitor  left  with  regret.  It  was  my 
honor  and  privilege,  Mr.  President,  to  be 
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associated  for  four  years  as  a  member  of 
the  board  of  trustees  of  the  Agricultural 
college  of  Pennsylvania.  I  would  be  false 
to  the  recollection  of  those  associations  if  I 
did  not  now  pay  proper  tribute  to  his  in- 
dustry and  usefulness,  to  his  sincere  de- 
votion, to  his  earnest  enthusiasm  for  the 
great  work  with  which  he  was  so  inti- 
mately connected.  Time  and  again,  suf- 
fering from  infirmities  incident  to  ap- 
proaching years,  he  left  the  comforts  and 
quiet  of  his  agreeable  home  to  attend  the 
meetings  of  the  board,  in  a  distant  town. 
Time  and  again  he  visited  the  experi- 
mental farms  located  in  different  por- 
tions of  the  State,  paying  his  own  expenses, 
and  refusing  any  remuneration  for  the 
contribution  of  his  valuable  time. 

A  more  sincere  man,  a  more  earnest 
public  servant,in  any  position  he  occupied, 
I  never  knew  in  my  limited  experience. 
It  is  said : 

"  The  evil  that  men  do,  lives  after  them  ; 
The  good  is  oft  interred  with  their  bones.' 

We  who  knew  Mr.  M'Allister,  who 
knew  him  as  a  lawyer,  who  knew  him  as 
an  agriculturist,  who  knew  him  as  a  citi- 
zen, owe  it  to  public  virtue,  owe  it  to 
private  worth,  to  pay  proper  tribute  to 
his  memory. 

Mr.  M'AUister's  death,  it  has  been  pro- 
perly said,  will  create  a  void  in  the  com- 
munity in  which  he  lived.  No  eloquence 
is  necessary  to  impress  this  upon  us.  A 
void,  sir,  must  be  felt  in  that  community, 
for  whicli  he  had  done  so  much.  Missed! 
Yes,  there  he  will  most  be  missed.  There 
he  was  known  as  the  affectionate  husband, 
the  kind  father,  the  christian  gentleman. 
There  he  attained  his  professional  emi- 
nence, and  so  great  was  his  integrity  that 
his  statements  were  always  accepted  by 
the  courts  before  which  he  practised. 

His  conflicts  in  professional  life  did  not 
prevent  the  exercise,  in  his  community, 
of  his  liberal  and  enterprising  spirit. 
While  our  deceased  brother  had,  in  com- 
mon witli  humanity,  some  peculiarities, 
yet  in  no  sense  was  he  a  narrow  or  illib- 
eral man.  His  was  the  voice  of  public 
improvement,  and  tireless  hours  of  his 
life  have  been  spent  to  aid  the  develop- 
ment and  advancement  of  the  resources 
and  industries  of  the  Commonwealth. 
As  a  citizen,  then,  no  less  than  lawyer, 
husband,  parent,  friend,  will  he  be  missed 
at  his  home  and  all  over  our  State. 

Hugh  N.  M'Allister  was  indeed  a  great 
man,  great  because  he  never  undertook 
without  bringing  success;  ho  never  em- 


barked in  an  enterprise  unless  he  gave  it 
all  the  power  and  the  stimulus  of  his 
great  energy  and  intellect.  Literally  did 
he  obey  the  scriptural  injunction:  "What 
thy  hand  findeth  to  do,  do  it  with  thy 
might."  Yes,  sir,  Hugh  N.  M'Allister, 
our  deceased  associate,  was  in  every  sense 
of  the  term  a  great  man,  and  in  his  death 
how  natural  to  recall  that  sentiment  of 
Longfellow  : 

■'  The  lives  of  great  men  all  romiod  us, 
We  can  make  our  lives  sublime  ; 
And,  departing,  leave  behind  us 
Footprints  on  the  sands  of  time." 

Mr.  Patton.  Mr.  President :  When  the 
Convention  adjourned  on  Friday  last,  little 
did  we  think  we  should  be  called  upon,  so 
soon,  to  mourn  the  loss  of  an  honored  and 
prominent  member  of  this  body.  But  the 
unrelenting  hand  of  death  is  no  respecter 
of  jDersons.  The  rich  and  the  poor,  the 
proud  and  the  lowly,  alike  are  in  turn 
made  the  victims  of  its  unerring  aim. 

It  was  my  privilege  and  my  good  for- 
tune to  know  Mr.  M'Allister  for  many 
years.  I  have  had  the  pleasure  of  meet- 
ing him  at  his  home  in  Bellefonte,  where 
he  has  long  resided.  But  for  the  past  few 
years  I  have  not  seen  much  of  him. 
When,  however,  I  met  him  in  the  Con- 
vention at  Harrisburg,  we  renewed  our 
acquaintance,  and  I  was  pleased  to  notice, 
in  our  intercourse,  that  his  judgment  was 
still  sound,  that  his  intellect  was  as  fresh 
and  vigorous  as  the  day  I  first  knew  him, 
notwithstanding  age  had  furrowed  his 
brow  and  silvered  his  locks. 

It  has  been  but  a  few"  days  since  he  was 
here  in  our  midst,  moving  around  in 
comparatively  comfortable  health,  always 
to  be  found  at  his  post  of  duty,  looking 
after  the  best  interests  of  his  native  State. 

He  was  a  close  student,  a  gentleman  of 
great  experience  and  learning,  of  inflexi- 
ble integrity,  of  great  tenacity'  of  pur- 
pose;  a  man  of  great  industry — faithful 
and  honest  in  the  discharge  of  every  trust 
confided  to  his  care.  Possessed  of  sterl- 
ing honor,  and  a  high  sense  of  justice,  he 
could  not  be  swerved  from  tlie  path  of 
duty  by  any  pretence,  however  plausible 
or  alluring.  He  performed  every  duty 
with  an  honest  purpose  to  practice  and 
exemplify  the  virtues  of  a  christian  gen- 
tleman. 

As  chairman  of  the  Committee  on  Suf- 
frage, Election  and  Representation,  he  was 
an  active  and  efficient  member,  and  we 
all  remember  with  what  earnesness  and 
power  he  advocated  and  explained  the 
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report  of  the  committee  and  urged  its 
adoption. 

But  he  has  gone  to  the  life  bej'ond,  and 
we  have  one  member  less  than  we  had  at 
our  last  meeting. 

This  Hall,  which  has  so  often  echoed 
with  the  sound  of  his  familiar  voice,  will 
be  again  draped  in  mourning,  out  of  re- 
spect to  the  memory  of  our  departed 
brother,  and  to  remind  ua  that  death  has 
again  invaded  our  body,  and  summoned 
another  worthy  member  to  his  final  liome. 

Let  us  all  prepare,  then,  for  the  great 
hereafter  that  awaits  us,  for  but  few  de- 
cades will  intervene  before  we  in  turn 
shall  be  summoned  to  follow. 

Mr.  Lilly.  Mr.  President :  I  rise  in 
my  place  at  the  risk  of  being  considered 
presumptuous,  to  add  a  very  few  words 
to  what  has  been  so  fitly  and  well  spoken 
in  eulogy  to  the  memory  of  our  late  fel- 
low-deiegate,  H.  N.  M'Allister,  for  whom 
we  mourn  to-day  as  one  lately  passed 
awaj'. 

My  p'ersonal  acquaintance  with  him 
commenced  at  Harrisburg  in  Novem- 
ber last  upon  the  convening  of  this  body. 
My  knowledge  of  him  extends  to  many 
years  past,  for  a  man  of  so  much  phi- 
lanthropy must  be  known  over  the  whole 
State  that  he  has  so  greatly  benefited  by 
his  self-sacriticing  acts  for  tlie  public  good. 
I  had  the  honor  of  a  place  upon  tlie  com- 
niittee  of  this  Convention  over  which  he 
presided.  From  the  time  of  the  organiza- 
tion of  the  committee  at  Harrisburg  until 
he  was  stricken  by  the  disease  that  proved 
fatal  to  his  life,  no  man  could  have  been 
more  faithful  to  his  trust  and  to  what  he 
conceived  to  be  his  duty.  Always  at  his 
lX)St,  ever  zealous  in  the  perfecting  of  that 
which  was  before  him. 

He  was  strong  in  his  convictions — hon- 
est as  the  sun — when  once  convinced  that 
he  was  right  he  would  stand  as  firm  as 
the  eternal  hills.  I  firmly  believe  he 
would  have  died  for  the  faith  that  was  in 
him. 

For  these  stem  and  inflexible  qualities 
I  learned  to  respect  and  admire  him  as 
one  of  God's  noblest  works — an  honest 
man.    Peace  be  to  his  ashes  ! 

Mr.  Purma:^^.  Mr.  President :  This  oc- 
casion— the  death  ot  Hon.  Hugh  X. 
M'Allister — is  full  of  melancholy  interest. 
It  is  not  because  it  is  new  ;  for  the  annals 
of  time  are  crowded  with  memorials  of  the 
dead,  with  repetitions  of  sorrows  whicli 
know  no  end,  and  with  renewals  of  an- 
guish which  continually  find  utterance 
upon  the  departure  of  the  good,  the  wise. 


and  the  great.  The  present  event  is 
another  evidence  of  the  general  course  of 
human  experience.  That  youth,  manhood 
and  age  drop  into  the  grave  in  all  the 
pride  of  their  beauty,  their  power,  and 
their  brightest  hopes.  Such  is  human  life. 
It  is  but  a  few  weeks  since  we  were 
weeping  over  the  death  of  that  good,  wise, 
and  pure  man  and  christian  gentleman — 
Col.  William  Hopkins — an  occasion  which 
called  forth  all  my  sympatliies  for  the  af- 
flicted family  of  the  deceased,  as  well  as 
the  present.  Doubtless  it  is  in  accord 
with  the  wisdom  of  Providence  that  hu- 
man life  should  be  held  by  so  frail  a  ten- 
ure. We  are  not  permitted  to  be  insensi- 
ble to  the  dangers  that  everywhere  sur- 
round VIS.  Providence  intends  that  we 
shall  be  daily  touched  witii  the  sense  of 
human  infirmity.  In  the  death  of  this 
good  man  we  lear7i  again  the  salu- 
tary lesson  that  Providence  has  allotted 
to  each  of  us  his  own  sufferings;  that 
there  is  no  exemption  of  age,  or  rank,  or 
station,  but  that  there  is  a  common  doom 
appointed  for  all.  As  we  feel  the  yet  dis- 
tant evils  while  administering  to  the  ca- 
lamities of  others  witli  a  soothing  kind- 
ness, let  us  improve  the  occasion  to  make 
us  wiser,  holier  and  better. 

The  life  of  our  departed  friend — Hon. 
Hugh  N.  M'Allister — has  been  one  of  toil 
and  usefulness,  both  to  his  friends  and 
the  State.  But  death  has  consigned  him 
to  the  home  where  he  shall  rest  until  that 
hour  when  it  shall  be  declared  that  the 
dead  shall  live  and  that  the  living  shall 
die. 

I  wiU  not  attempt  to  recount  Ms  virtues 
or  recall  his  character. 

What  can  I  say  that  has  not  been  al- 
ready better  said?  What  can  I  suggest 
which  has  not  already  been  suggested,  or 
suggests  itself  to  your  ownheartsand  to  the 
hearts  of  his  near  and  dear  friends  in  a  more 
touching  form  ?  We  can  look  back  upon 
the  life  of  our  departed  friend  with  an  ap- 
proving consciousness.  We  can  see  every- 
thing to  love  and  admire  in  his  character, 
and  nothing  to  awaken  regret  lor  inten- 
tional error  so  common  in  mankind.  Such 
as  he  was  we  can  bear  him  in  our  hearts 
and  on  our  lips  with  manly  praise.  We 
can  hold  him  up  as  a  fit  example  for 
youthful  emulation  and^ambition,  not  daz>- 
zling,  but  elevated  ;  not  ostentatious,  but 
pure.  His  name  can  justly  be  breathed  as 
a  watch-word  for  honesty,  while  his  pub- 
lic and  private  life  will  thrill  as  the  ora- 
cles. 
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]\Ir.  SiMPSOJT.  Mr.  President :  There  are 
moments  in  every  man's  life  when  the 
tongue  refuses  to  perform  its  office,  when 
it  is  meet  that  liis  voice  should  be  still,  as 
the  fittest  expression  of  his  emotion  ;  there 
are  other  moments  when  duty  commands 
him  to  speak,  or,  as  the  Preacher  pays  : 

"To  every  thing  there  is  a  season,  and 
a  time  to  every  purpose  under  the 
heaven  ;  a  time  to  keep  silence  and  a  time 
to  speak." 

Sir,  I  should  feel  that  I  had  failed  in  the 
performance  of  a  duty  if  I  were  to  remain 
silent  at  a  moment  as  solemn  as  this  is, 
whilstothers  were  bearing  tlieir  testimony 
to  the  worth  and  faithfulnessofour  deceased 
brother,  if  I,  too,  did  not  present  my  tri- 
bute and  laj^  one  loaf  of  laurel  upon  that 
open  coffin. 

It  was  my  fortune,  Mr.  President,  to  have 
made  the  acquaintance  of  our  lamented 
Ifellow-member,  some  sixteen  years  ago, 
whilst  attending  court  in  one  of  the  coun- 
ties composing  the  section  of  the  State 
where  he  lived;  that  acquaintance  was 
but  a  casual  one,  however,  and  probably 
never  would  have  been  more  than  that, 
but  for  the  occurrences  that  brovight  us 
together  again  as  members  of  this  body. 

You,  yir.  President,  deemed  it  proper  to 
place  me  upon  the  committee  of  which  he 
was  the  honored  head,  and  it  was  there, 
in  the  committee  room,  or  in  his  chamber, 
discussing  and  preparing  business  for  the 
oon  si  deration  of  the  committee,  or  the 
Convention,  that  I  became  impressed  with 
his  untiring  energy,  his  earnestness,  and 
the  zeal  that  he  brought  to  the  discharge 
of  his  duties ;  and  it  was  there,  too,  that  I 
learned  how  entirely,  how  devotedly  he 
brought  every  faculty  of  his  mind  to  bear 
upon  the  important  questions  before  the 
committee,  nothing  too  great  for  his  grasp, 
nothing  too  small  to  escape  his  scrutiny. 

Differing  from  him,  as  I  did,  upon  some 
of  the  questions  that  we  had  to  consider, 
it  is  but  proper  that  I  should  say  that  the  fi- 
delity and  integrity  displayed  by  his  earnest 
advocacy  of  such  measures  as  he  deemed 
important  in  the  cause  of  real  reform,  con- 
vinced me  that  his  convictions  were  hon- 
estly entertained,  and  that  he  at  least 
was  impressed  with  the  thought  that  the 
labors  of  the  Convention,  whether  per- 
formed upon  this  floor,  in  the  committee 
room  or  elsewhare,  were  no  childs-play ,  no 
mere  holiday  pastime ;  every  source  of 
knowledge  open  to  him  was  penetrated, 
I  might  say  ransacked,  to  obtain  informa- 
tion bearing  upon  the  subject   specially 


committed  to  his  charge,  yet  he  did  not 
forget  those  in  which  all  had  a  common  in- 
terest. Few  of  the  members  of  this  Con- 
vention were  his  equals  in  diligent  search 
for  light ;  none,  I  venture  to  say,  his  su- 
perior.^. 

But,  Mr.  President,  this  second  invasion 
of  our  circle  should  remind  us  "  that  it  is 
appointed  unto  man  once  to  die  ;"  sooner 
or  later  the  summons  will  come  to  each  of 
us ;  none  are  too  exalted  to  escape,  none 
too  lowly  to  be  overlooked  or  forgotten. 
We  shall  be  commanded  to  lay  aside  this 
mortality  and  put  on  immortalit}',  and 
whether  we  arc  ready  or  not,  whether  our 
work  isdone  or  undone.the  summons  must 
be  obeyed.  Like  the  patriarch  of  old,  like 
our  brother  whom  we  mourn,  may  each 
of  us  have  his  loins  girded,  his  sandals 
bound  upon  his  feet,  and  with  staff  in 
hand  be  ready  to  enter  upon  that 
journey  from  which  there  is  no  return. 
May  we  have  "our  lamps  trimmed  and 
burning,"  bo  that  when  we  are  called  it 
shall  be  from  labor  to  reward  ;  and  that  it 
may  be  said  of  us,  as  we  can  say  of  our  de- 
jiarted  friend  and  bi^other  : 

"Let  Faith  exalt  her  joyful  Toloe, 

And  now  In  triumph  slug  ; 
O  (irave,  where  is  thy  victory? 
And  where,  0  Death,  thy  sting?" 
Mr.  "W.  "11.  Smith.  To  me,  Mr.  Presi- 
dent, this  dispensation  has  been  pecu- 
liarly impressive.  The  lamented  delegate 
from  Washington,  the  honest  and  earnest 
Mr.  Hopkins,  sat  here  on  the  right,  and 
Mr.  M'AUister  sat  on  the  left  of  my  seat, 
but  one  chair  removed  from  my  own. 
Owing  to  the  occasional  absence  of  the 
delegate  from  Franklin,  I  was  brought 
into  very  frequent  intercourse  with  our 
last  dep;irted  co-laborer.  And  although 
I  never  met  him  but  once  before  I  found 
him  here,  and  know  but  little  of  his  char- 
acter or  antecedents,  I  have  been  im- 
pressed with  his  unflinching  constancy, 
and  firmness  in  maintaining  what  he 
considered  to  be  right.  His  labors  in  this 
body,  and  in  the  committees  on  which  he 
served,  were  untiring,  and  1  am  informed 
that  his  anxiety  about  our  progress  here 
and  its  final  results,  were  intense,  and 
without  intermission.  Like  Mr.  Hopkins, 
who  only  a  few  weeks  ago  preceded  him 
on  the  inevitable  journey  "to  that  undis- 
covered country,"  he  entertained  the 
homelj'  and  primitive  sentiment  that  to 
hold  public  office  was  not  a  privilege  only, 
but  a  privilege  that  Avas  associated  with  a 
high  responsibility.  Whoever  may  have 
been   neglectful  of  dutj%  or  faithless  to 
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their  official  obligations,  among  the  many 
servants  of  tliis  great  Commonwealtli,  it 
may  be  emphaticalh'-saidot  Hopkins  and 
M'Allister  tliat  tliey  were  eminently 
iaithful — faithfnl  even  unto  death.  I 
might  go  even  yet  furtlier,  Mr.  President, 
and  say  that  he  who  has  just  left  us  has 
sacriliced  his  health  and  life  to  extraordi- 
ziary  labors  iiere.  Indeed,  we  niay  suppose 
that  tlie  lives  of  both  these  good  and  ex- 
emplary men  luight  have  been  prolonged 
for  much  usefulness  if  duty  liere  had 
never  been  undertalcen  by  them,  or  if 
tlieir  part  had  been  performed  in  an  in- 
attentive or  casual  way.  To  each  or  either 
of  them  the  iState  may  say  v.'itli  unre- 
served approval  of  tlieir  labors,  "well 
done,  thou  good  and  faitliful  servant," 
and  to  all  that  remain,  "let  j-oiir  official 
coiirse  and  conduct  be  like  theirs." 

Mr.  Stanton.  Mr.  President :  In  the 
death  of  our  much-honored  and  esteemed 
colleague,  the  Hon.  Hugh  N.  M'Allister, 
of  Bellefonte,  our  Convention  has  lost  a 
most  useful  member,  and  Pennsylvania 
a  son  whose  life  and  character  have  been 
to  her  "an  honor  and  a  pride." 

His  unexpected  death — unexpected,  at 
least,  to  many  of  us — has  cast  a  gloom  over 
our  proceedings,  a  shadow  over  the  plea- 
sant relations  existing  among  us,  which 
time  alone  can  dispel.  Few  men  <5ver 
gained  more  friends  in  so  brief  a  period  as 
did  the  lamented  departed  while  in  our 
midst. 

His  amiable  disirosition,  gentle  man- 
ners, 'good  qualities,  and  manl3',  honest 
bearing,  endeared  him  to  all  with  whom 
he  came  in  contact.  Ho  was  a  man  of  ex- 
ta-aordinary  energy,  andof  a  virtue  of  char- 
acter which  commanded  universal  respect 
and  admiration.  Beloved  and  honored 
at  home,  esteemed  and  revered  abroad, 
hLs  death,  in  the  midst  of  his  usefulness 
and  valuable  serviccs,has caused  a  vacuum 
not  easily  filled.  As  cliairman  of  the 
Committee  on  Suffrage,  Election  and  Ilej> 
resentation,  he  proved  lais  great  ability, 
extensive  knowledge,  and  thorough  lion- 
esty  of  purpose  in  his  aim  to  serve  the  in- 
terests of  the  people  of  our  Common- 
wealth. He  was  also  an  invaluable  mem- 
ber of  the  Committee  on  Railroads  and 
Canals,  and  whenever  duty  required,  his 
voice  was  heard  on  every  important  mea- 
sure which  had  come  before  this  Conven- 
tion up  to  the  hour  when  the  grina  mon- 
ster, laying  his  hand  upon  him,  bade  him 
to  come  up  no  more  to  this  place.  But  he 
is  gone  from  among  us.    His  seat  is  va- 


cant, and  his  strong  voice  is  hvished  for- 
ever. 

"Loaves  have  tlieir  time  to  fall, 
And  flovrers  to  wither  at  the  North-Wiud'n  breath, 

.\nd  Htara  to  set — but  all, 
Thou  hast  all  scaKOns  for  thine  own,  0  Death." 
We  wlio  mourn  his  loss  can  the  more 
readily  sympathize  witli  those  to  wliom 
his  deatli  will  involve  many  a  day  of  sor- 
row which  time  alone  can  allevuite,  and 
religion  alone  can  reconcile.  To  tliese  be- 
reaved ones  we  sincerely  extend  our  sym- 
pathy ;  feeling,  also,  that  they  liave  tlie 
consolation  to  know  tiiat  their  beloved 
departed  had  lived  a  life  lionorable  to 
himself,  his  family  and  his  State,  and  in 
the  fear  and  service  of  his  God.  He  was 
truly  sucJi  a  man  as  the  poet  had  in  mind, 
wlien  he  said, 

"Man  Is  his  own  star:  And  the  eoul  that  can 
Eeador  an  honefst  and  a,  perfect  man. 
Commands  all  light,  all  influence,  all  fate  ; 
Nothing  to  him  falls  early  or  too  late." 

Mr.  Mantor.  Mr.  President :  Standing 
in  this  Hall  as  I  do  tliis  morning,  I  desire 
to  say  but  one  word  on  this  solemn  and 
important  occasion.  I  cast  my  e^'e  on 
this  side  of  the  liall  and  I  see  two  seats 
which  have  been  made  vacant  by  death, 
and  all  within  a  very  brief  period  of  time 
— a  few  days  at  most.  Two  delegates  in 
the  active  pursuits  of  life  have  been  called 
away,  one  wliose  eulogy  has  already  been 
pronounced  by  nearlj-  a  score  of  delegates 
on  this  floor.  The  words  they  uttered 
hero  are  implanted  in  all  our  hearts.  We 
then  said,  one  to  another,  who  next? 
This  inquiry  is  well  made,  if  we  remem- 
ber that  sacred  declaration  that  "tliere  is 
b-ut  one  step  between  thee  and  death.^'  We 
all  thought  then  as  we  now  think,  and  as 
no  doubt  our  wortlij'  associate  tlionght, 
"t<  is  not  I  but  3'ou,orsome  one  else;"  but 
it  was  not  you  nor  I,  but  it  was  he,  who 
thouglit  R,s  we  tliought  then.  But  the 
grim  messenger  c^une,  and  by  his  never- 
failing  word,  has  beckoned  his  victim 
home,  and  wo  can  say  to-day  in  our  own 
hearts,  if  ho  next  ?  It  is  yoii,  or  I.  It  may 
not  be  this  day  or  to-inorrow,  but  the 
separation  will  come.  It  may  be  in  the 
morning  or  the  evening  time  that  we  sliail 
be  called  from  the  toils  and  cares  of  life 
to  tlie  better  land  beyond. 

It  is  hard,  it  is  unfortunate,  to  lose  a 
friend  like  Mr.  M'Allister.  I  became  ac- 
quainted with  him  at  an  early  stage  of 
this  Convention.  I  watclied  his  nioA'e- 
ments  ;  I  saw  liis  anxiety  to  do  lii.s  duty, 
and  more  than  once  did  I  adinonisli  him 
tliat  he  was  overtaxing  his  svsteni  with 
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the  care  that  he  was  bestowing  on  his 
part  of  the  work  of  this  Convention,  and 
his  reply  to  me  was ;  "  I  wish  to  do  my 
duty  and  to  do  it  xvelV 

Such  seemed  to  have  been  his  most 
anxious  thought,  and  from  this  stand- 
point he  seemed  alvvaj's  to  be  acting. 
But,  sir,  we  all  know  that  he  has  died 
with  the  harness  on,  died  a  true  inan, 
whose  life  of  industry  we  can  safely  imi- 
tate. This  Convention  can  ill  atford  to 
lose  him  ;  but  then  he  rests  in  peace.  No 
more  shall  life's  troubled  ocean  toss  his 
frail  bark,  and  as  we  bid  him  a  final  fare- 
well, we  can  say : 

"  Unveil  thy  bosom,  sacred  tomb, 
Take  this  treasure  to  thy  trust, 
And  give  these  sacred  relics  room 
To  slumber  in  the  silent  dust. 

Nor  grief,  nor  fear,  nor  anxious  care 
Invade  thy  bounds.     No  mortal  woes 
Can  reach  the  silent  sleeper  there, 
Where  angels  watch  his  soft  repose." 

Mr.  Cochran.  Mr.  President :  I  should 
have  no  warrant  to  interpose  in  the  be- 
stowal of  these  memorial  tributes  to  the 
distinguished  delegate  at  large  from  the 
county  of  Centre,  were  it  not  for  the  fact 
that  he  was  a  member  of  the  committee 
of  which  I  had  the  honor  to  be  chairman 
by  your  aijpointment.  I  think  it  is  pro- 
per for  me  to  bear  testimony  here  to  the 
great  earnestness,  zeal  and  fidelity  with 
which  he  labored  to  discharge  his  duty  up- 
on that  committee.  Day  after  Any  he  was 
assiduous  in  his  attendance,  and  even  at  a 
time  when  sickness  would  have  prevented 
almost  any  one  else  from  laboring,  he 
came  to  the  committee  room  and  gave  us 
the  benelit  of  his  counsel  and  his  services. 

Mr.  President,  we  had  every  evidence 
to  satisfy  our  minds  of  the  perfect  integri- 
ty and  the  full  sincerity  with  which  ho 
entertained  the  opinions  that  he  ex- 
pressed, and  advocated  the  measures  that 
he  preferred.  He  was  indeed  a  man 
Justus  et  tenax  propositi,  a  man  who  was 
firm  and  devoted  in  his  purpose,  and  un- 
swerving in  the  vindication  of  that  Mhich 
he  believed  to  be  right.  It  was  most 
grateful,  sir,  to  agree  with  him  in  opinion, 
because  we  knew  that  when  we  agreed 
with  him  we  had  the  concurrence  of  a 
man  of  sound  judgment  and  of  single 
honesty  of  purpose.  Opposition  in 
opinion  to  him  seemed  to  stir  one  with 
an  emotion  resembling 

"  The  stern  joy  which  warriors  feel 
In  focmen  worthy  of  their  steel," 
for  he  met  contest  of  opinion  foirly  and 
s<iuarely,  and  encountered  those  who  dif- 
fered from  him  face  to  face. 


Sir,  that  was  the  characteristic  of  Mr. 
M'AUister  in  his  connection  with  the  com- 
mittee of  which  I  have  had  the  honor  to 
be  chairman,  and  I  think  there  is  no 
member  of  that  committee  who  will  not 
say  that  these  few  words  which  I  have 
uttered  here  are  a  simple  and  just  ac- 
knowledgment of  his  merits  and  of  his 
services  among  us. 

Mr.  President,  his  labors  on  earth  with 
us  are  ended  ;  but  we  have  the  consola- 
tion to  confidently  believe  that  he  has  de- 
parted to  a  higher  sphere  of  reward  above. 
We  have  a  right  to  entertain  "the  reason- 
able, religious  and  holy  hope"  that  "for 
him  to  dep?.rt  was  for  better,"  while  his 
departure  is  indeed  to  us  a  loss  which  we 
have  the  greatest  reason- to  lament. 

Mr.  Mann.  Mr.  President :  When  a 
good  man  dies  the  people  mourn,  and  it  is 
fitting  and  proper  that  his  as.sociates  and 
companions  shovtld  commemorate  his 
virtues  over  his  open  grave.  I  know  how 
difficult  it  is  to  speak  with  profit  on  such 
an  occasion ;  and  therefore  I  shall  trust 
myself  to  utter  but  verj'  few  words. 

I  have  only  to  say  that  the  body  of 
Hugh  N.  M'AUister  is  dead,  but  his  ex- 
ample still  lives,  and  will  long  live  to 
bless  the  community  in  which  he  re- 
sided, and  the  State  of  which  he  was  an 
honored  citizen,  for,  if  it  may  be  said  of 
any  man,  it  may  truthfully  be  said  of 
him,  that  he  was  one  of  the  noblest  works 
of  God,  an  honest  man.  Out  of  respect 
for  his  memory,  therefore,  I  now  move 
that  the  Convention  take  a  recess  until 
three  o'clock.     ["No !"] 

Mr.  Daklington.  Let  us  take  the 
question  on  the  resolutions  first. 

Mr,  Mann.  I  withdraw  the  motion 
until  the  question  is  taken  on  the  resolu- 
tions. 

The  Pkesident.  The  question  is  on  the 
resolutions  of  the  gentleman  from  Cen- 
tre.   The  second  resolution  will  be  read. 

The  second  resolution  was  read,  as  fol- 
lows : 

Besolved,  That  his  death  deprives  this 
Convention  of  one  of  its  most  enlightened 
and  industrious  members,  the  Common- 
wealth of  one  of  her  mo.st  public  spirited 
and  useful  citizens,  the  community  in 
which  he  lived  of  a  man  whose  indomita- 
ble energy,  inflexible  integrity,  and  spot- 
less moral  character  attracted  to  hi  in  the 
confidence  and  atlection  of  all  who  knew 
him,  and  his  family  of  a  kind  and  devoted 
husband  and  father. 

The  resolution  was  adopted. 

The  next  resolution  was  read  the  second 
time,  as  follows: 
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lie-solved,  That  wo  do  most  heartily  offer 
to  the  members  of  his  bereaved  family 
the  homage  of  our  sympathy  and  con- 
dolence in  this  the  time  of  deep  distress. 

The  resolution  was  adopted. 

The  next  resolution  was  read  the  second 
time,  as  follows  : 

Resolved,  That  in  respect  for  the  memo- 
ry of  our  departed  colleague,  the  President 
is  requested  to  appoint  a  committee  of  — 
delegates  to  attend  his  funeral  at  Belle- 
fonte,  on  Thursday  next. 

The  President.  There  is  a  blank  in 
this  resolution.    How  shall  it  be  filled  ? 

Mr.  CuRTiN.    I  suggest  seven. 

The  President.  Seven  is  named.  If 
no  other  number  is  named,  the  blank  will 
be  filled  by  seven.  The  question  is  on 
the  resolution. 

The  resolution  was  adopted. 

The  last  resolution  was  read  the  second 
time,  as  follows: 

Resolved,  That  the  Clerk  be  directed  to 
transmit  a  copy  of  these  resolutions  to  the 
family  of  the  deceased. 

The  resolution  was  adopted. 

The  President.  It  will  be  entered  on 
the  Journal  that  these  resolutions  were 
unanimously  agreed  to. 

Mr.  Buck  ale  w.  I  ask  leave  to  make 
a  report  from  the  Committee  on  Suffrage, 
Elections  and  Representation. 

The  President.  The  Committee  on 
Suffrage,  Elections  and  Representation 
ask  leave  to  make  a  report  at  this  time. 
Shall  the  committee  have  leave? 

Leave  was  granted. 

Islv.  Buckalew.  Mr.  President :  I  re- 
port the  resolutions  adopted  l>y  that  com- 
mittee in  reference  to  the  death  of  their 
chairman. 

The  President.  The  resolutions  will 
be  read. 

The  Clerk  read  as  follows: 

In  the  Committee  on  Suffrage,  Elections 
and  Representation,  May  6,  1873,  tlio  fol- 
lowing resolutions  were  unanimously 
adopted : 

Resolved,  That  the  members  of  this  com- 
mittee have  heard  with  deep  sensibility  of 
the  death  of  their  chairman,  H.  N.  M'Al- 
lister,  of  Centre  county,  who  has  fallen  at 
his  post  of  duty,leaving  an  honored  mem- 
ory among  all  his  colleagues  of  the  Con- 
vention. 

That  his  death  may  be  justly  regarded 
as  a  public  loss,  and  to  all  of  us  who  sur- 
vive him,  it  brings  sincere  sorrow  and  re- 
grot. 

That  we  desire  to  bear  willing  testimo- 
nv,  that  in  the  transaction  of  business  by 
8.— Vol.  IV. 


the  committee,  and  in  his  relations  there- 
to, their  late  chairman  always  exhibited 
untiring  industry  and  earnestness,  zeal  for 
the  right,  and  a  sincere  desire  to  reform 
all  existing  abuses  in  government. 

Resolved,  That  the  acting  chairman  of 
the  committee  be  desii-ed  to  present  the 
foregoing  resolution  to  the  Convention, 
with  the  request  that  the  same  be  entered 
upon  the  Journal,  as  a  fitting  tribute  to 
the  memory  of  the  deceased. 

Mr.  Buckalew.  I  move  an  order  that 
the  resolutions  reported  be  entered  on  the 
Journal. 

The  motion  was  agreed  to. 

Mr.  Mann.  Mr.  President :  I  now  move, 
out  of  respect  to  tlie  memory  of  Mr.  INI'- 
Allister,  that  we  take  a  recess  until  three 
o'clock. 

Mr.  Church.  If  the  gentleman  Avill 
withdraw  that  motion  a  moment,  I  have 
another  resolution  which  I  should  like  to 
offer. 

Mr.  Mann.    Very  woll. 

Mr.  Church.  I  move  that,  as  a  further 
mark  of  respect,  the  Chief  Clerk  be  di- 
rected to  drape  this  Hall  in  inourning  for 
the  space  of  thirty  days. 

The  President.  The  question  is  on 
the  motion  just  made. 

The  motion  was  agreed  to. 

Mr.  Mann.  I  renew  my  motion  for  a 
recess. 

The  motion  was  agreed  to,  and  at  twelve 
o'clock  and  eight  minutes,  the  Convention 
took  a  recess  until  three  o'clock  P.  jM. 

AFTERNOON    SESSION. 

The  Convention  re-assembled  at  three 
o'clock  P.  M. 

the  judicial  system. 

Mr.  Russell.  ISIr.  President :  I  move 
that  the  Convention  resolve  itself  into 
committee  of  the  whole,  for  the  further 
consideration  of  the  report  of  the  Judici- 
ary Committee. 

The  motion  was  agreed  to,  and  the  Con- 
vention resolved  into  committee  of  the 
whole,  Mr.  Harry  White  in  the  chair. 

Mr.  Armstrong.  Mr.  Chairman:  In 
pursuance  of  suggestions  made  on  Fri- 
day last,  the  Committee  on  the  Judiciary 
have  had  their  report  re-printed,  leaving 
out  all  that  portion  relating  to  the  circuit 
court.  One  or  two  other  alterations  have 
been  made  in  the  arrangement  of  the  re- 
port which  are  supposed  to  be  necessary 
by  reason  of  the  changes  which  were 
made  in  striking  out  that  portion  relative 
to  the  circuit  court.    What  in  the  old  re- 
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port  was  the  fourth  section,  will  now  be 
found  as  the  fifteenth  section  on  the  sixth 
page  of  the  re-print.  I  would  suggest,  for 
the  convenience  of  the  committee,  as  it 
will  probably  save  much  time,  that  by 
iinanimous  consent  the  re-print  be  substi- 
tuted in  place  of  the  first  print,  and  that 
we  proceed  to  what  is  the  third  section  of 
the  re-print,  which  embraces  the  jurisdic- 
tion of  the  Supreme  Court. 

The  Chairman.  The  delegate  from 
LA'coming  suggests  that  by  common  con- 
sent the  re-print  made  under  the  super- 
vision of  the  chairman  of  the  Judiciary 
Committee  be  substituted  for  the  rejiort 
of  that  committee  as  found  upon  our  files. 
Unless  there  is  some  objection  heard  by 
the  Chair,  such  substitution  will  be  made. 
The  Chair  hears  no  objection.  Coj^ies  of 
the  re-print  are  on  the  desks  of  the  mem- 
bers. The  question  then  is  upon  the 
third  section,  which  will  be  read. 

The  Olerk  read  as  follows  : 

JURISDICTION   OF  SUPREME  COURT. 

Section  3.  The  jurisdiction  of  the  Su- 
preme Court  shall  extend  over  the  State, 
and  the  judges  thereof  shall,  by  virtue  of 
their  offices,  be  justices  of  oyerand  termi- 
ner and  general  jail  delivery,  in  the  sev- 
eral counties.  They  shall  have  original 
jurisdiction  in  cases  of  habeas  corpus  and 
77ia7idamus,  and  in  cases  of  quo  warranto, 
as  to  all  officers  of  the  Commonwealth 
whose  jurisdiction  extends  over  the  State, 
and  in  revenue  cases  in  which  the  Com- 
monwealth is  a  party  ;  but  shall  not  exer- 
cise with  any  other  original  jurisdiction. 
They  shall  have  appellate  jurisdiction  hj 
dii'ect  appeal,  certiorari,  or  writ  of  error 
in  all  cases,  as  is  now  or  may  hereafter  be 
provided  by  law. 

Ml-.  Armstrong.  Mr.  Chairman  :  I 
move  to  amend  in  the  fifth  line  b^^  adding 
the  letter  "s"  to  the  word  "case,"  making 
it  read  "all  cases;"  also  to  amend  in  the 
fifth  line  by  inserting  after  the  word 
^ ^mandamus"  the  words,  "to  courts  of  in- 
ferior jurisdiction."  The  committee  will 
observe  that  it  is  the  intention  of  tlie  Ju- 
diciary Committee  to  restrain  the  original 
jurisdiction  of  the  Supreme  Court  as  far 
as  practicable.  All  courts  ought  to  have 
the  right  to  issue  writs  of  habeas  corjnos. 
The  writ  of  mandamus  to  inferior  courts  is 
also  a  necessity,  and  writs  of  gwo  warranto 
as  to  the  officers  of  the  Commonwealth 
whoso  jurisdiction  extends  over  the  State. 
The  purpose  is  to  exclude  jurisdiction  in 
cases  of  mandanius  as  to  ofiicers  of  corpo- 


rations or  as  to  the  smaller  divisions  of 
the  State,  the  counties  and  the  cities. 

Mr.  Hunsicker.  In  the  seventh  line 
the  word  "with"  should  be  stricken  out. 

Mr.  Armstrong.      That  is  a  mis-print. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Lycoming. 

The  amendment  was  agreed  to. 

Mr.  J.  X.  PuRViANCE.  Mr.  Chairman  : 
I  move  to  strike  out,  in  the  sixth  and 
seventh  lines,  the  words,  "and  in  reve- 
nue cases  in  which  the  Commonwealth  is 
a  partj\"  I  will  remark  to  the  commtttee 
that  revenue  cases  would  occupy  a  large 
share  of  the  time  of  the  Supreme  Court,  if 
they  have  original  jurisdiction.  I  recol- 
lect very  well,  in  1849,  an  act  of  the  Legis- 
lature was  passed  giving  to  the  court  of 
common  pleas  of  Dauphin  county  original 
jurisdiction  in  all  revenue  cases.  The  re- 
sult was  that  that  court  was  occupied  some 
six  months  in  the  trial,  exclusively,  ot 
revenue  cases.  Now^,  as  the  Supreme 
Court  is  overburdened,  and  we  desire  to 
grant  it  all  the  relief  in  our  power,  I  see 
no  necessity  for  our  encumbering  that 
tribunal  with  revenue  cases.  Let  them 
be  tried  in  the  inferior  courts,  and  go  up, 
for  the  correction  of  errors,  to  the  Sui^reme 
Court,  as  all  other  cases.  They  may  be 
very  numerous.  It  often  does  occur  that 
they  are  very  numerous.  All  the  public 
offices  in  the  State  are  embraced  in  these 
revenue  cases.  Sometimes  hundreds  of 
those  cases  are  brought  in  Dauphin  coun- 
ty. The  common  pleas  of  Dauphin  coun- 
ty has  the  jurisdiction  of  such  cases.  I 
therefore  suggest  that  those  words  bo 
stricken  out. 

The  Chairman.  The  specific  amend- 
ment offered  by  the  gentleman  from  But- 
ler (Mr.  J.  N.  Purviance)  is  to  strike  out 
the  words,  "and  in  revenue  cases  in 
which  the  Commonwealth  is  a  part^-." 

Mr.  Cochran.  It  seems  to  me  to  be 
perfectly  proper  that  that  amendment 
should  be  made.  Tlie  revenue  cases  most 
generally  originate  by  appeal  from  the 
settlement  of  accounts  by  the  Auditor 
General  and  the  State  Treasurer. 

Mr.  J.  jST.  Purviance.  Sometimes  they 
are  original  cases. 

ISIr.  Cochran.  And  sometimes  there 
may  be  original  cases  on  a  bond  filed  in 
some  of  the  departments.  Now,  sir,  the 
practice  has  uniformly  been,  according  to 
my  experience,  that  the  exceptions  to 
those  settlements  are  filed  in  the  ofiice  of 
the  Auditor  (ieneral ;  the  appeal  is  taken 
from  that  office  to  the  court  of  common 
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pleas  of  Dauphin  count}-,  and  there  the 
cases  are  heard  and  tried,  the  Attorney- 
General  representing  the  State  and  filing 
a  declaration,  and  trying  the  case  as  in 
ordinary  proceedings  at  common  law,  or 
an  appeal  from  a  settlement  by  the  ac- 
countmg  officers  of  the  State.  I  do  not 
think,  to  the  best  of  my  knowledge  and 
information,  that  there  has  been  any  orig- 
inal jurisdiction  exercised  by  theSuprenio 
Court,  in  cases  of  that  character,  for  years 
past.  I  at  least  remember  of  none.  None 
occur  to  my  mind  at  this  time. 

I  think  it  is  very  important  that  wo 
should  reduce  as  far  as  possible  the  origi- 
nal jurisdiction  of  the  Sujireme  Court, 
and  confine  it  simply  to  those  cases  in 
which  it  is  absolutelj'  necessary  that  it 
should  exercise  an  original  jurisdiction. 
Now,  I  apprehend  that  this  provision 
which  the  gentleman  from  Butler  moves 
to  strike  out,  would  have  the  effect  to  en- 
large the  jurisdiction  now  exercised  by 
the  Supreme  Court,  instead  of  diminish- 
ing it.  I  hope,  tlierefore,  that  the  com- 
mittee will  strike  out  this  part  of  the  sec- 
tion, and  let  those  cases  come  before  the 
court  of  common  pleas  of  Dauphin  coun- 
try, which  has  now  the  jurisdiction  to  try 
all  those  cases  in  which  the  State  is  a  par- 
ty, that  is,  originating  by  appeal  from  the 
settlements  of  accounting  officers,  and 
other  cases  likewise  in  which  the  Com- 
monwealth is  a  party,  and  has  the  right 
to  send  its  process  into  all  counties  of  the 
Commonwealth. 

Mr.  Armstrong.  The  committee 
were  very  desirious  to  limit  the  original 
jurisdiction  of  the  Supreme  Court  as  far 
as  was  at  all  consistent  Avith  what  they 
deemed  to  be  proper.  This  jurisdiction 
as  to  revenue  cases,  the  committee  will 
observe,  is  not  exclusive.  It  is  simply 
preserving  the  right  in  a  certain  class  of 
cases  which  may  arise.  I  do  not  know 
that  they  can  arise  ;  but  they  may,  in 
which  it  would  be  very  desirable  that  the 
court  should  exercise  the  jurisdiction, 
and  it  is  carefully  guarded,  so  that  the 
question  must  arise  only  in  cases  where 
the  Commonwealth  is  a  party.  Revenue 
cases  might  arise  between  individuals  ;  1 
do  not  know  jirecisely  how,  but  they 
might  occur.  I  think  the  limitation  upon 
the  original  jurisdiction  of  the  Supreme 
Court  is  very  great  already  as  the  com- 
mittee propose  it,  and  that  it  would  not 
be  wise  to  further  limit  it.  As  we  have 
reported  it,  I  think  it  is  a  judicious  limi- 
tation and  one  that  will  not  do  any  harm. 

Mr.  J.   N.   PuRviANCE.      I   would    re- 


mark that  cases  of  that  kind  involve 
fact  as  well  as  law,  and  wruld  require  the 
intervention  of  a  jury.  1  cannot  seethe 
propriety  of  giving  the  Supreme  Court 
original  jurisdiction  in  cases  in  which  a 
jury  may  be  required  to  pass  upon  the 
facts.  It  strikes  me  that  all  the  revenue 
cases  would  be  better  disposed  of  by 
coming  before  the  Supreme  Court  for  the 
mere  correction  of  errors  of  law,  leaving 
the  facts  and  the  law  in  tiie  first  place  to 
the  inferior  court. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Butler  (Mr.  J.  N.  Purviance.) 

The  amendment  was  not  agreed  to, 
there  being,  on  a  division,  aj^es  forty-two, 
noes  twenty-one. 

Mr.  Alricks.  Mr.  Chairman :  May  I 
ask  the  Clerk  to  read  the  section  as  it  now 
stands? 

The  Chairman.  The  section  will  be 
read  as  amended. 

The  section  as  amended  was  read. 

Mr.  Armstrong.  The  word  "with"  in 
the  seventh  line  is  a  mis-print  and  should 
come  out. 

The  Chairman.  That  correction  will 
be  made. 

Mr.  Armstrong.  I  move  to  strike  out 
the  word  "direct"  in  the  eighth  and 
ninth  lines.  The  word  is  unnecessary 
there.  It  was  introduced  in  contradis- 
tinction from  the  jurisdiction  of  the  cir- 
cuit court,  and  in  revising  the  section  the 
word  escaped  my  attention. 

The  amendment  was  agreed  to. 

Mr.  Ai.RicKS.  I  move  to  strikeout,  in 
the  seventh  line,  the  words  "but  shall  not 
exercise  any  other  original  jurisdiction." 
The  Supreme  Court  can,  of  course,  havi' 
no  jurisdiction  except  under  this  Consti- 
tution. These  words  are  then  of  no  force, 
and  I  can  see  no  meaning  in  them. 

Mr.  Armstrong.  The  purpose  is  to 
exclude  the  original  jurisdiction  and  to 
prevent  the  Legislature  from  at  anj' time 
restoring  the  nisiprius  court 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Dauphin. 

The  amendment  was  rejected. 

Mr.  Armstrong.  After  the  word  "and," 
in  the  fourth  line,  the  word  "of"  should 
be  inserted.  It  has  been  hastily  printed, 
and  is  not  accurate  in  that  respect.  It 
should  read:  "They  shall  have  original 
jurisdiction  in  cases  of  habeas  corpus  and 
of  inandaimcs,''''  <fec. 

The  amendment  was  agreed  to. 
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The  Chairman.      The  question  is  on 
the  section  as  amended. 
Mr.  Baker.    Let  it  be  read. 
The  Clerk  read  as  follows : 

"JURISDICTION  OF  SUPREME  COURT. 

"Section  3.  The  jurisdiction  of  the  Su- 
preme Court  shall  extend  over  the  State, 
and  the  judges  thereof  shall,  by  virtue  of 
their  offices,  be  justices  of  oyer  and  termi- 
ner and  general  jail  delivery  in  the  seve- 
ral counties.  They  shall  have  original 
jurisdiction  in  cases  of  habeas  corpus, 
and  of  mandamus  to  courts  of  inferior 
jurisdiction,  and  in  cases  of  ^wo  warranto 
as  to  all  officers  of  the  Commonwealth 
whose  jurisdiction  extends  over  the 
State ;  but  shall  not  exercise  any  other 
original  jurisdiction.  They  shall  have 
appellate  jurisdiction  by  appeal,  certio- 
rari, or  writ  of  error,  in  all  cases,  as  is 
now  or  may  hereafter  be  provided  by 
law." 

The  section  as  amended  was  agreed  to. 

The  Chairman.  The  fourth  section 
will  be  read. 

The  Clerk  read  as  follows  : 

COURT  OP   COMMON  PLEAS. 

Section  4.  Tlie  commissions  of  the 
judges  of  the  courts  of  conimon  pleas 
shall  continue  as  they  are.  Until  other- 
wise directed  by  law,  the  jurisdiction  and 
powers  of  the  courts  of  common  pleas  shall 
oontituie  as  at  present  established,  except 
as  herein  changed.  Not  more  than  four 
counties  shall  at  any  time  be  included  in 
one  judicial  district  organized  for  said 
courts. 

Mr.  Patton.  I  move  the  following, 
as  a  new  section,  to  be  inserted  after  sec- 
tion three,  and  to  be  known  as  section 
four : 

"In  all  civil  cases  where  the  amount  in 
controversy  does  not  exceed  the  sum  of 
^500  (except  in  those  which  involve  con- 
stitutional questions,  or  where  the  Com- 
monwealth IS  a  party,  or  where  a  major- 
ity of  the  judges,  herein  referred  to,  shall 
certify  that,  in  their  opinion,  from  the  im- 
portance of  the  principles  involved  in  the 
cise,  it  should  bo  reviewed  by  the  Su- 
l>reme  Court,)  and  also  in  all  criminal 
c  ises  in  the  courts  of  quarter  sessions ; 
instead  of  carrying  the  same  before  the 
Supreme  Court,  by  writ  of  error  or 
otherwise,  the  president  judge  of  the 
court  below,  before  whom  the  cause  sliall 
li  ive  been  tried,  shall  be  empowered  to 
summon  to  his  assistance,  asoften  as  three 
times  in  each  year,  the  president  judges  of 
any    two    contiguous  judicial    districts, 


which  three  judges  shall  constitute  a 
court  in  banc,  to  be  called  the  court  of  re- 
vision; and  in  all  such  cases  as  are 
herein  enumerated,  said  court  of  revi- 
sion shall  have  the  same  jurisdiction  and 
powers  as  are  now  vested  in  the  Supreme 
Court,  and  whose  decisions  shall  be  final 
and  conclusive." 

The  Chairman.  Does  the  delegate 
from  Bradford  propose  to  precede  section 
four  of  the  report  of  the  Committee  on  the 
Judiciary  with  this  section  now  offered? 

Mr.  Patton.    Yes,  sir. 

The  Chairman.  That  can  only  be  done 
now  by  unanimous  consent.  Is  there  any 
objection? 

Mr.  Armstrong.  I  do  not  desire  to 
raise  any  technical  objection  to  the  recep- 
tion of  the  new  section.  I  do  not  think  it 
ought  to  be  adopted. 

The  Chairman.  Tliere  being  unani- 
mous consent  given  to  the  reception  of  the 
proposed  substitute  at  this  time,  the  Chair 
will  withdraw  the  question  on  tlie  fourth 
section  to  allow  the  new  section,  submitted 
by  the  delegate  from  Bradford,  to  be  jn-e- 
sented  as  an  amendment.  The  question 
is  on  that  amendment. 

The  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
upon  the  fourth  section,  which  has  been 
read. 

Mr.  MacConnell.  I  desire  to  ask  the 
chairman  of  the  CouTinittee  on  the  Judi- 
ciary the  meaning  of  the  words,  "  until 
otherwise  directed  by  law."  As  it  now 
stands,  the  section  has  three  distinct  pro- 
visions. Thefii-stis:  "Tlie  commissions 
of  the  judges  of  the  courts  of  common 
pleas  shall  continue  as  they  are."  Does 
the  chainnan  of  the  Committee  on  tlie  Ju- 
diciary intend  that  the  sentence  shall  stop 
there,  or  does  he  desire  it  to  go  on,  "  un- 
til otherwise  directed  by  law  ?"  Or  does 
he  intend  that  the  sentence  begin  at  this 
point  and  read,  "until  otherwise  directed 
by  law  the  jurisdiction  and  powers  of  the 
courts  of  common  pleas  shall  continue  as 
at  present  established,  except  as  herein 
changed."  I  would  suggest  that  if  tliis 
clause,  which  to  me  seems  doubtful,  is  to 
be  read  in  connection  with  the  first  pro- 
vision, it  be  placed  before  it,  and  the  sec- 
tion begin:  "Until  otherwise  directed  by 
law."  If  the  clause  is  to  be  read  in  con- 
nection with  the  second  provision,  then 
these  words  should  be  placed  after  the 
words  "  comiTvon  pleas,"  and  the  sentence 
should  read  :  "The  jurisdiction  and  pow- 
ers of  tlie  courts  of  common  pleas,  until 
otherwise  directed  by  law,  shtUl  continue 
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as  at  present  established,  except  as  herein 
changed." 

Mr.  Broomall.  The  words,  "untilotb- 
erwise  directed  by  law,"  are  unnecessa- 
ry.   Why  not  leave  them  out  ? 

Mr.  Darlington.  I  do  not  know  pre- 
cisely wliat  is  intended  to  be  understood 
by  the  expression,  "tlie  commissions  of 
the  judges  of  the  courts  of  common  pleas 
shall  continue  as  they  are."  It  the  object 
is  to  saj^  that  tliose  holding  commis- 
sions at  the  time  of  the  adoption  of  this 
Constitution  shall  continue  to  exercise 
the  duties  of  their  offices  until  the 
times  for  which  they  were  elected  shall 
expire,  as  I  suppose  to  be  the  meaning 
of  it 

Mr.  Armstrong.  I  do  not  see  that 
there  is  any  great  value  in  the  sentence. 

Mr.  Darlington.  It  belongs  rather 
to  the  schedule  than  anything  else. 

Mr.  Armstrong.  I  have  no  objection 
to  striking  it  out. 

Mr.  Darlington.  I  move  to  strike  out 
those  words. 

The  Chairman.  The  delegate  from 
Chester  moves  to  strike  out  in  the  first 
and  second  lines  the  words,  "the  com- 
missions of  the  judges  of  the  courts  of 
common  pleas  shall  continue  as  they 
are." 

The  motion  to  strike  out  was  agreed  to. 

Mr.  Kaine.  I  offer  the  following 
amendment  to  take  the  place  of  the  sec- 
tion. 

The  Chairman.  The  amendment  will 
be  read. 

Mr.  Armstrong.  I  will  inquire  wheth- 
er the  amendment  is  moved  as  a  substi- 
tute. 

The  Chairman.  It  is.  The  delegate 
fi'om  Fayette  moves  to  strike  out  the  en- 
tire section  and  insert  what  will  be  read. 

The  Clerk  read  the  matter  proposed 
to  b3  inserted,  as  follows : 

"The  judges  of  the  several  courts  of 
common  pleas  shall  be  learned  in  the  law, 
and  shall  be  elected  by  the  qualified 
voters  of  the  districts  over  which  they  are 
to  preside,  for  the  term  of  ten  years,  if 
they  so  long  behave  themseves  well.  Un- 
til otherwise  provided  by  law  the  State 
shall  be  divided  into  the  following  judi- 
cial districts,  to  wit : 

First.  The  First  district  shall  be  com- 
posed of  the  countiesof  Chester,  Delaware 
and  Montgomery. 

Second.  The  Second  of  the  counties  of 
Bucks,  Lehigh  and  Northampton. 

Third.  The  Third  district  of  the  coun- 
ties of  Berks  and  Lebanon. 


Fourth.  The  Fourth  district  of  the  coun- 
ty of  Schuylkill. 

'  Fifth.  The  Fifth  district  of  the  county 
of  Luzerne. 

Sixth.  The  Sixth  district  of  the  coun- 
ties of  Bradford,  Tioga,  Sullivan  and 
Wyoming. 

Seventh.  The  Seventh  district  of  the 
counties  of  Columbia,  Montour,  North- 
umberland, Lycoming  and  Union. 

Eighth.  The  Eighth  district  of  the  coun- 
ty of  Lancaster. 

Ninth.  The  Ninth  district  of  the  coun- 
ties of  York,  Adams  and  Cumberland. 

Tenth.  Tiie  Tenth  district  of  the  coun- 
ties of  Westmoreland,  Indiana  and  Arm- 
strong. 

Eleventh.  The  Eleventh  district  of  the 
counties  of  Franklin,  Fulton,  Bedford, 
Blair  and  Huntingdon. 

Twelfth.  The  Twelfth  district  of  the 
counties  of  Dauphin,  Perry,  Juniata, 
Mifflin  and  Snj'der. 

Thirteenth.  The  Thirteenth  district  of 
the  countiesof  Clinton,  Centre,  Clearfield, 
Cambria  and  Jefferson. 

Fourteentli.  The  Fourteenth  district  of 
the  counties  of  Fayette,  Somerset,  Wash- 
ington and  Greene. 

Fifteenth.  The  Fifteenth  district  of  the 
counties  of  Beaver,  Butler,  Lawrence  and 
Mercer. 

Sixteenth.  The  Sixteenth  district  of  the 
counties  of  Crawford,  Venango,  Clarion 
and  Forest. 

Seventeenth.  The  Seventeenth  district 
of  the  counties  of  Erie,  Warren,  M'Kean, 
Potter,  Elk  and  Cameron. 

Eighteenth.  Tlie  Eighteenth  district  of 
the  counties  of  Carbon,  Monroe,  Pike, 
Wa3-ncand  Susquehanna. 

Section — .  At  the  general  election  in 
the  year  one  thousand  eight  hundred  and 
seventy-three,  and  every  tenth  year 
thereafter,  the  qualified  voters  ot  each 
district  aforesaid  shall  elect  three  judges, 
citizens  of  this  Commonwealth,  qualified 
as  aforesaid.  The  aforesaid  judges,  dur- 
ing their  continuance  in  office,  shall  re- 
side within  the  district  for  whicli  they 
shall  be  respectively  elected  ;  and  when 
more  than  one  county  shall  compose  a 
district  they  shall  so  alternate  in  holding 
courts  in  the  several  counties  composing 
the  district,  that  the  same  judge  shall  not 
sit  oftener  than  once  in  every  third  suc- 
cessive regular  term  of  the  courts  to  bo 
holden  in  said  county,  unless  from  some 
unavoidable  cause  it  shall  be  rendered 
impracticable.  Courts  in  banc  shall  be 
held  by  the  judges  of  every  district,  or  a 
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majority  of  them,  at  least  once  in  every 
year,  in  each  county,  at  such  times  and 
for  the  transaction  of  such  business  as  may 
be  prescribed  by  law.  When  holding 
courts  in  banc,  the  judge  oldest  in  com- 
mission, or  the  oldest  in  commission  and 
senior  in  age,  shall  preside. 

Mr.  LiLi^Y.  I  want  to  ask  the  gentleman 
from  Fayette  whether  he  has  examined 
the  districts  very  closely?  I  think  not, 
or  he  would  not  have  put  the  county  in 
which  I  live  in  a  district  comprising  so 
large  a  portion  of  the  State.  I  hope  he 
will  remedy  that  in  some  way.  Our  dis- 
trict is  now  too  large.  We  cannot  get 
over  it  without  great  inconvenience. 

Mr.  TuRRELL.  I  want  to  make  a  simi- 
lar remark  to  that  made  by  the  gentle- 
man from  Carbon.  His  county  is  at  one 
end  of  that  district  and  mine  at  the  other. 
I  wish  to  say  that  there  is  no  sort  of  rea- 
son in  the  world  for  that  arrangement  of 
the  district,  and  if  the  gentleman  from 
Fayette  had  consulted  the  delegates 
from  there  he  would  very  easily  have 
been  satisfied  that  such  was  the  fact. 
Whj',  sir,  it  leaves  the  large  county  of 
Luzerne  almost  entirely  between  the  two 
extremes,  so  that  the  district  is  widely 
separated  ;  there  is  no  harmony  of  inter- 
ests, no  union  in  any  way  ;  difficult  of  ac- 
cess, and  entirely  inappropriate,  and  im- 
proper to  be  made. 

Mr.  Kaine.  The  gentleman  who  has 
just  taken  his  seat  complains  of  having 
one  county  at  one  end,  and  another  at  the 
other  end.  It  is  pretty  hard  to  have  two 
counties  at  the  same  end  of  a  district, 
[laughter,]  though  it  might  be  done,  per- 
haps. 

I  desire  to  say  to  the  conunittee  that  I 
prepared  this  section  for  the  purpose  of 
illustrating  the  principle  and  the  manner 
in  which  it  would  work.  I  made  the  dis- 
tricts in  this  way,  and  I  confess  now  very 
freely  that  I  did  not  know  very  much 
about  the  country  in  which  the  gentle- 
men who  have  spoken  on  this  subject  re- 
side. 

Mr.  Boyd.  If  the  gentleman  will  allow 
me  to  ask  him  a  question,  I  wish  he  would 
l>e  kind  enough  to  inform  me  by  what 
autliority  or  with  whom  ho  consulted  in 
fixing  Montgomery  along  Mith  Chester 
and  Delaware?    [Laughter.] 

Mr.  Darijnoton.  I  should  like  to  ask 
that  question  also.     [Laughtei-.] 

Mr.  Kaine.  Just  because  of  the  diffi- 
culty suggested  by  the  gentleman  from 
8us(iuohanna,  (Mr. Turrell,)  that  I  might 


have  one  county  at  one  end,  and  one  coun- 
ty at  the  other  end  of  the  district. 

Mr.  Boyd.  Allow  me  to  ask  a  further 
question. 

Mr.  Kaine.  Not  anything  further,  if 
you  please. 

The  Chairman.  The  gentleman  from 
Fayette  declines  to  be  interrupted  further. 

Mr.  Kaine.  In  preparing  this  proposi- 
tion I  thought  that  gentlemen  on  the  floor 
might  make  the  districts  to  suit  them- 
selves. I  meant  it,  as  I  stated,  if  the  gen- 
tleman from  Montgomery  heard  me, 
merely  as  an  experiment,  not  with  any 
view  that  this  arrangement  should  be  per- 
manent, but  for  the  purpose  of  carrying 
out  the  principle  of  electing  three  judges 
in  a  district,  and  having  them  hold  court 
in  the  manner  here  indicated. 

Now,  Mr.  Chairman,  for  the  purpose  of 
bringing  this  subject  fairly  before  the 
committee,  I  will  withdraw  all  that  part 
of  the  amendment  providing  for  dividing 
the  State  into  districts,  leaving  that  to  be 
subsequently  provided  for;  so  that  it  will 
then  read  as  follows  : 

"The  judges  of  the  several  courts  of 
common  pleas  shall  be  learned  in  the  law, 
and  shall  be  elected  by  the  qualified  vo- 
ters of  the  districts  over  W'hich  they  are 
to  preside,  for  the  term  of  ten  years,  if 
they  so  long  behave  themselves  well.  At 
the  general  election  in  the  year  one  thou- 
sand eight  hundred  and  seventy-three, 
and  every  tenth  year  thereafter,  the  qual- 
ified voters  of  each  district  aforesaid  shall 
elect,  three  judges,  citizens  of  this  Com- 
monw^ealth,  qualified  as  aforesaid.  The 
aforesaid  judges,  during  their  continu- 
ance in  office,  shall  reside  within  the  dis- 
trict for  which  they  shall  be  respectively 
elected  ;  and  when  more  than  one  county 
shall  compose  a  district,  they  shall  so 
alternate  in  holding  courts  in  the  several 
counties  composing  the  district,  that  the 
same  judge  shall  not  sit  oftener  than 
once  in  every  third  successive  regular 
term  of  the  courts  to  be  holden  in  said 
county,  unless  from  some  unavoidable 
cause  it  shall  be  rendered  impracticable. 
Courts  in  banc  shall  beheld  by  the  judges 
of  every  district,  or  a  majority  of  them,  at 
least  once  in  every  year,  in  each  county, 
at  such  times  and  for  the  transaction  of 
such  business  as  may  be  prescribed  by 
law.  When  holding  courts  in  banc,  the 
judge  oldest  in  commission,  or  the  oldest 
in  commission  and  senior  in  age,  shall 
preside." 

That  is  the  amendment  as  I  now  offer 
it.    Tiie  arranging  of  the  districts  may  be 
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left  to  the  Legislature.  The  State  may  be 
divided  into  districts  as  may  be  provided 
Ijy  law,then  limiting  the  number  of  coun- 
ties to  be  placed  in  a  district ;  but  no  more 
or  less  than  three  judges  sliall  be  elected 
in  a  district,  except  where  a  county  is 
large  enough  to  be  entitled  to  more  tlian 
one  judge.  For  instance,  the  county  of 
Lanc:;ster,  the  county  of  Schuylliill,  and 
other  large  counties  in  the  State,  would 
be  entitled  to  elect  two,  three  or  four 
judges. 

I  think  that  an  organization  of  the 
courts  of  common  pleas  in  tliis  way  would, 
perhaps,  be  the  best  plan  we  could  have 
for  relieving  the  Supreme  Court.  I  be- 
lieve, if  the  judges  of  the  courts  of  com- 
mon pleas,  three  in  a  district,  would  meet 
together  once  each  year,  or  oftener,  as 
might  be  provided  in  the  Constitution  or 
by-laws,  and  then  and  there  in  bane  liear 
all  cases  of  importance — that  is,  all  legal 
questions,  motions  for  new  trials,  reserved 
questions  of  law,  important  questions  of 
ai)peals,  and  everything  of  that  kind ;  but 
very  few  cases,  except  those  involving 
lai'ge  amounts,  or  involving  new  or  im- 
portant principles  of  law,  would  ever  be 
carried  to  the  Supreme  Court. 

Mr.  Armstrong.  Mr.  Chairman:  I 
sliall  detain  the  committee  but  a  very 
few  minutes  on  this  amendment.  It 
seems  to  me  tliatit  can  scarcely  commend 
itself  to  the  approbation  of  tlie  House. 
It  is  first  to  be  observed  that  it  proposes 
to  legislate  out  of  office  every  judge  in 
the  State.  It  destroj's  every  district  in 
the  State  ;  and  we  here,  with  an  amount 
of  knowledge  confessedly  very  limited, 
undertake  to  district  the  State  and  de- 
stroy districts  Avhich  have  been  judicial 
districts  in  this  State  from  the  beginning. 
It  is  so  unwise,  so  unnecessary,  that,  after 
many  vigorous  attempts  on  the  part  of 
the  committee,  several  schemes  drawn  out 
at  length,  one  by  the  gentleman  from 
Fayette,  two  by  myself,  and,  I  believe, 
some  by  the  gentleman  from  Allegheny, 
the  whole  thing  was  abandoned  from  the 
fact  that  we  could  not  tind  it  practicable 
for  this  Convention  to  undertake  to  dis- 
trict the  State.  I  need  not  call  the  atten- 
tion of  the  committee  to  the  fact  that  this 
is  a  mode  of  introducing  at  this  place  the 
new  system  of  cumulative  voting.  Tliat 
is  also  objectionable. 

Mr.  Kaine.  I  beg  to  remind  the  gen- 
tleman that  neither  of  those  provisions  is 
in  the  amendment  as  offered  by  me. 

Mr.  Armstrong.  If  they  have  been 
withdrawn,  I  stand  corrected.     What  does 


remain,  however,  is  that  the  gentleman 
proposesan  intermediate  court.  If  it  is  to 
be  a  court  with  power  to  decide  in  the 
nature  of  an  appeal  it  is  a  circuit  or  inter- 
mediate court,  Avhich  this  Convention  has 
voted  down,  and  it  is  such  a  court  in  a 
very  objectionable  form.  The  delay  which 
will  be  incident  to  it  is  quite  as  great, 
and  I  think  greater,  than  that  which  would 
Ije  incident  to  tlie  court  which  the  Con- 
vention has  already  decided  not  to  consti- 
tute. I  will  not  detain  the  committee  Ijy 
any  lengthened  argument  on  the  subject. 

Mr.  BucKALEW.  Mr.  Chairman:  I  con- 
sider this  the  most  important  cjuestion 
that  can  arise  on  this  article,  to  wit,  the 
organization  of  the  courts  of  common 
pleas.  But  it  is  very  desirable  that  this 
question  should  come  up  unembarrassed 
by  any  collateral  question,  and  this 
amendment  as  offered,  unfortunately 
raised  the  question  of  forming  districts. 
That  has  been  withdrawn.  It  still,  how- 
ever, contains  the  feature  that  all  the 
judges  are  to  be  elected  in  the  new  dis- 
tricts at  the  fall  election  of  the  present 
year.  I  sliould  like  the  general  question 
of  tlie  formation  of  ciiumon  pleas  dis- 
tricts to  come  up  by  itself  without  being 
embarrassed  by  any  considerations  of  de- 
tail, any  existing  interests  of  any  judges 
of  the  State  in  their  commissions,  or  any 
disturbance  immediately  of  the  arrange- 
ments which  now  subsist,  leaving  the 
committee  in  the  further  progress  of  their 
action  on  this  article  to  pass  upon  those 
questions  as  they  will  come  up  with 
reference  to  the  city  of  Philadelpiiia,  the 
county  of  Allegheny  and  the  other  coun- 
ties of  tlie  Commonwealth. 

The  idea  of  forming  coninnn  pleas  dis- 
tricts with  three  judges  each  is  one  to 
which,  ever  since  it  was  proposed,  my 
mind  has  gradually  more  and  more  in- 
clined. The  first  I  saw  of  it  was  in  the 
memorial  from  tlie  bar  of  Northamp- 
ton county,  the  plan  being  drawn.  I  be- 
lieve, by  Judge  INtaxwell  of  that  bar,  and 
concurred  in  by  all  his  colleagues,  and 
subsequently  the  gentlemen  of  that  bar 
have  sent  us  a  second  communication  en- 
forcing their  former  views.  1  observe 
also  that  the  bar  of  Clearfirld  county  have 
also  approved  this  plan.  The  more  I  have 
reflected  upon  the  subject,  the  more  my 
mind  has  approved  the  plan.  If  it  should 
be  adopted,  I  believe  it  will  work  well, 
but  of  course  I  desire  to  see  it  brought 
into  play  in  a  manner  that  would  be  ac- 
captable  to  all  interests  that  no.v  exist,  to 
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disturb  existing  arrangements  as  little  as 
possible,  and  thus  secure  it  a  fair  trial. 

As  the  question  is  upon  us  I  will 
submit  some  of  the  considerations  that 
have  weighed  upon  my  mind,  prefacing 
them  with  the  remark  that  1  have  been  in- 
terfered with  by  no  person  on  this  subject. 
No  judge,  no  law^-^er,  no  citizen  has  talked 
to  me  about  this  in  order  to  produce  con- 
victions in  my  mind.  The  A'iews  I  have 
arrived  at  have  been  arrived  at  from  my 
own  reflections. 

Now,  sir,  as  Ave  have  determined  that 
there  shall  not  be  an  intermediate  court 
between  the  common  pleas  and  the  Su- 
preme court,  composed  of  new  judges, 
(thus  introducing  entirely  a  new  feature 
into  our  judicial  system,)  the  pressure  of 
the  argument  that  was  made  here  on  be- 
half of  the  Supreme  Court  remains;  the 
evil  if  it  be  one,  of  an  overcrowded 
court,  or  the  impending  evil  in  the  future 
time  of  an  overcrowded  court,  still  de- 
mands our  attention.  Unques:;ionably 
the  re-organization  of  the  covirts  of  com- 
mon pleas  in  such  manner  that  they  shall 
be  made  more  efficient.  Mill  meet  the  ne- 
cessities of  the  Supreme  Court  at  present 
and  in  the  future  ;  and  the  only  question 
is  whether  this  proposed  organization  of 
the  courts  of  common  pleas  will  bo  efli- 
cient  to  that  end,  and  in  other  respects 
satisfactory^  to  the  profession  and  the  peo- 
ple. 

It  will  be  of  great  advantage  unques- 
tionablj'-,  in  many  respects,  if  business 
which  is  now  disposed  of  in  the  courts  of 
common  pleas  by  a  single  judge  shall  be 
heard  bj"-  several  judges,  if  the  incompe- 
tency of  an  occasional  judge  shall  be  al- 
leviated by  calling  to  his  aid  the  abilities 
and  learning  of  two  associates.  We  may 
expect  that  the  people  will  not  always  be 
fortunate  in  selecting  judges  in  single  dis- 
tricts, that  they  will  sometimes  get  men 
who  are  not  competent;  at  other  times 
tliey  willget  men  whose  impartiality  may 
be  open  to  question,  men  who  may  be 
swayed  unconsciously,  from  their  mental 
constitution,  by  party  or  other  disturbing 
influences;  and  it  will  be  a  great  guaran- 
tee and  security  for  the  administration  of 
justice  in  our  local  courts  if  the  unfitness 
of  a  single  judge  shall  be  alleviated  or 
corrected  by  associating  with  him  other 
judges  learned  in  the  law,  to  assist  him 
in  the  discharge  of  his  judicial  duties.  I 
think  there  will  be  a  special  advantage  in 
this  plan  in  equity  practice  which  is  now 
becoming  extended  in  our  State,  and 
which  will  increase  very  greatly  hereafter, 


especially  in  connection  with  corpora- 
tions, who,  in  various  forms,  will  be  called 
into  our  courts  of  justice  by  bills  in  equi- 
ty for  the  purpose  of  establishing  justice 
between  them  and  citizens,  or  between 
corporators  and  the  managers  of  those 
bodies.  It  will  be  a  very  convenient 
practice  that  bills  in  equity  filed  in  the 
common  pleas  shall  be  certified  to  the 
court  in  banc,  and  be  heard  by  three 
judges  instead  of  being  heard  by  one; 
and  that  can  be  conveniently  done  in  the 
courts  which  are  proposed  to  be  establish- 
ed by  this  amendment. 

Then,  sir,  reserved  questions  upon  trials 
in  court  can  be  heard  by  this  court  in 
banc.  Whenever  in  civil  or  criminal  cases 
a  question  of  difficulty,  a  grave  question 
of  law,  shall  be  presented  to  the  court, 
and  there  shall  be  difficulty  in  its  deter- 
mination either  because  it  is  new  or  be- 
cause in  the  precise  form  it  has  not  been 
previously  determined  by  the  highest 
court  of  the  Commonwealth,  it  will  be 
most  convenient  and  useful  that  the  ques- 
tion shall  be  reserved  by  the  judge  who 
tries  the  case,  and  that  deliberate  argu- 
ment upon  it  shall  be  had  before  the  full 
bench  in  banc,  which  can  be  convened  at 
least  twice  a  3-ear  in  every  county  in  the 
State. 

Again,  sir,  in  questions  of  new  trial, 
which  involve  very  often  mixed  conside- 
rations of  law  and  fact,  in  questions  affect- 
ing often  the  life  of  the  citizen — I  mean  in 
cases  of  homicide  and  others  of  a  grave 
character — it  will  be  most  convenient  and 
most  important  that  the  judge  trying 
the  case  shall  have  the  opportunity  of 
comparing  views  with .  two  competent 
colleagues  in  the  court  sitting  in  banc. 

And  then,  sir,  there  is  another  class  of 
cases  with  which  the  profession  is  famil- 
iar. I  mean  cases  stated  where  counsel 
agreeing  upon  the  facts  submit  to  the 
court  the  determination  of  the  questions  of 
law  involved  in  tlie  dispute  between  the 
parties.  These  cases  are  sometimes  of  the 
highest  importance,  involving  large  and 
important  interests,  and  I  venture  to  say 
that  if  you  i)ermit  the  members  of  the 
bar  to  argue  questions  of  this  kind  before 
a  local  court  in  banc,  and  get  the  judg- 
ment of  three  judges  upon  them,  they 
will  rarely  be  carried  to  the  Supremo 
Court  ;  and  thus  the  higher  tribunal  will 
be  relieved  of  nmeh  business  that  now 
goes  to  it.  That  business  will  be  satisfac- 
torilj'  transacted  and  determined  in  the 
local  courts. 
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Now,  sir,  as  our  courts  of  common  pleas 
are  at  present  constituted  it  is  not  practica- 
ble, at  least  it  is  not  reasonable,  that  you 
should  prevent  an  appeal  to  the  Supreme 
Court  in  any  case.  The  people  of  the 
State  will  never  be  satisfied  that  a  single 
judge  shall  pass  finally  upon  questions  of 
right  and  wrong  as  involved  between  par- 
ties litigant.  Therefore,  so  long  as  we 
have  our  courts  of  common  pleas  organ- 
ized as  at  present,  with  a  single  law  j  udge — 
I  do  not  mean  in  the  cities,  but  in  the  in- 
terior— you  must  permit  appeals  to  the 
Supreme  Court  in  every  possible  case.  If 
you  do  not  allow  that  you  Avill  have  gross 
injustice  perpetrated  very  often,  and  you 
will  produce  dissatisfaction  and  complaint 
throughout  the  Commonwealth.  Hence 
it  is  that  now  you  are  compelled  to  per- 
mit every  suitor  to  take  his  case  to  the 
Supreme  Court  after  it  has  been  deter- 
mined in  the  local  court,  and  that  will  be 
the  condition  of  things  in  the  future  un- 
less you  strengthen  and  broaden  the  or- 
ganization of  the  courts  of  common  pleas 
and  qualify  them  for  the  final  determina- 
tion of  a  great  part  of  the  bosiness  that 
will  come  before  them. 

Now,  mark  an  important  consideration 
in  this  connection.  This  business  which 
will  be  transacted  in  these  courts  sitting 
in  banc  will  not,  the  most  of  it,  be  in  the 
nature  of  an  appeal  from  a  single  judge 
itting  at  nisi  priics.  The  court  in  banc 
will  not  be  very  much  like  a  court  of  er- 
rors over-ruling  the  mistakes  of  an  inferior 
jurisdiction,  and  that  is  one  of  the  merits 
of  this  plan.  The  larger  part  of  the  busi- 
ness of  the  court  sitting  in  banc  will  be  in 
fact  original  ;  it  will  he  business  for  the 
first  time  heard  in  that  court,  or  at  least 
first  fully  heard  there.  It  will,  therefore, 
possess  to  a  great  extent  the  advantages  of 
a  court  of  original  jurisdiction. 

There  is  another  consideration  that  is 
very  important;  and  it  is  this:  That  you 
can  have  business  more  promptly  trans- 
acted in  the  ordinary  court ;  you  can  have 
business  transacted  with  much  greater 
speed  than  j-ou  can  have  it  now.  At  pre- 
sent a  judge  is  obliged  to  try  a  cause  with 
great  deliberation,  to  try  it  slowly,  to 
pause  in  the  midst  of  a  trial  to  examine 
books  of  law  and  determine  questions  of 
law,  whereas  if  there  was  an  opportunity 
to  reserve  questions  of  law,  (as  is  done 
usually'  in  the  courts  in  cities  where  they 
transact  business  verj'  rapidly,)  and  to 
have  them  heard  bj^  the  court  in  banc,  I 
venture  to  say  that  the  ordinary  business 


in  nisi  prius  trials  would  be  much  more 
rapidlj'  transacted  than  at  present. 

Well,  sir,  there  is  another  advantage  in 
this  plan  ;  and  that  is,  it  is  the  most  com- 
plete plan  ever  proposed  in  this  State  to 
prevent  the  accumulation  of  business  in 
the  county  courts.  If  you  have  a  county 
in  which  there  is  an  accumulation  of  bus- 
iness,the  j  udge  of  the  district  is  compelled 
to  over-exert  himself  in  order  to  do  it, 
or  to  call  upon  judges  from  other  districts, 
as  he  can  happen  to  get  them,  to  come 
and  try  an  occasional  case,  and  the  busi- 
ness is  not  worked  olT,  and  is  not  kept  up 
to  the  necessities  of  the  time.  In  a  clumsy 
and  irregular  way  the  Legislature  has  at- 
tempted to  apply  relief  to  cases  of  this 
kind,  b}^  creating  assistant  law  judges  in 
various  parts  of  the  State,  action  on  the 
part  of  the  Legislature  which  I  deprecate, 
which  has  not  worked  fairly  and  satisfac- 
torily, and  which  cannot  be  relied  upon 
for  relief;  but  if  you  have  your  com- 
mon pleas  districts  organized  with  three 
law  j  udges,  whenever  there  is  a  press  of  bus- 
iness  in  any  one  point  of  the  district,  there 
is  plenty  of  local  force  to  woi-k  it  up.  Ad- 
ditional laborcan  be  turned  into  the  coun- 
ty in  which  the  business  is  backward,  or 
has  accumulated,  and  it  can  be  worked 
up  and  kept  level  with  other  parts  of  the 
district  over  which  the  judges  preside. 
They  can  arrange  their  business,  they  can 
exert  their  efforts,  in  such  manner  as  to 
keep  the  whole  business  of  their  district 
up  to  the  necessity  of  the  times,  and  to 
the  demands  of  the  profession. 

One  other  consideration — and  I  beg 
pardon  for  talking  so  long  at  this  time — 
recommends  this  Easton  plan,  and  that 
is  one  at  which  I  have  already  hinted.  It 
will  enable  the  Legislature,  whenever 
any  necessity  arises,  to  relieve  the  Su- 
preme Court  by  stopping  business  in  the 
common  pleas  courts  in  banc.  I  would 
be  in  favor  of  stopping  all  cases  relating 
to  the  lading  out  of  new  townships,  re- 
lating to  election  districts,  relating  to 
school  districts,  relating  to  disputes  about 
the  choice  of  municipal  officers,  and  in  re- 
lation to  roads  in  a  county.  I  would  stop 
all  such  business  in  the  court  of  common 
pleas  sitting  in  banc,  under  such  an 
amendment  as  this,  and  1  venture  to  say 
that  bj'  a  simple  arrangement  of  this  sort, 
you  would  relieve  the  Supreme  Court  of 
one-fourth  of  its  business. 

I  confess  I  am  not  in  favor  of  stopping 
business  in  the  inferior  courts  upon  a 
money  scale,  by  saying  that  a  party  who 
has  a  suit  that  does  not  involve  more  than 
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three  hundred  or  five  hundred  dollars 
shall  not  go  to  the  Supremo  Court.  I 
think  it  is  a  bad  means  by  which  to  dis- 
tinguish between  business  wdiich  is  suit- 
able for  a  court  of  error  and  that  which  is 
not.  I  would  arrange  the  business  which 
1  would  stopinthecourtsof  inferior  juris- 
diction according  to  its  uatui-e.  That 
which  relates  simply  to  municipal  busi- 
ness, the  laying  out  of  roads,  and  the  con- 
struction of  bridges,  the  arrangement  of 
townships  and  election  districts,  and 
school  districts,  the  little  disputes  about 
the  election  of  municipal  otifieers,  and  all 
business  of  that  sort,  I  would  stop  in  the 
court  in  banc.  With  three  able,  coinpe- 
tent  law  judges  at  the  doors  of  the  peo- 
ple to  act  upon  these  matters  promptly, 
I  would  stop  them  there,  because  it  is 
unnecessary  that  they  should  go  any 
farther.  I  would  not  allow  any  of  that  sort 
of  business  to  go  to  the  Supreme  Court 
and  flood  the  docket  of  that  court,  unless, 
indeed,  it  bo  in  those  rare  excei^tional 
cases  where  the  point  is  new  and  impor- 
tant, where  it  has  not  previously  been 
settled  and  determined  by  the  Supreme 
Court,  or  where  it  shall  be  shown  that 
other  courts  of  common  pleas  in  other 
parts  of  the  State  have  held  or  are  likely 
to  hold  different  opinions  upon  the  same 
question.  In  such  rare  and  exceptional 
cases,  I  can  see  that  it  would  bo  conve- 
nient and  proper  for  the  opinion  of  the 
court  below  to  be  passed  upon  by  the  Su- 
preme Court,  so  that  the  law  can  be  set- 
tled ;  but  with  that  exception  I  would 
stop  off  all  this  business  in  the  lower 
courts ;  and  in  this  manner  I  would  re- 
lieve this  Supreme  Court. 

Another  advantage  of  this  plan  of  which 
I  have  spoken,  another  great  recommen- 
dation of  it  is,  that  it  is  flexible.  Estab- 
lish these  courts  of  three  judges  sitting  in 
banc,  and  leave  with  the  Legislature  large 
powers  with  reference  to  their  jurisdiction 
and  the  transaction  of  business.  I  would 
allow  the  Legislature  to  define  what  cases 
should  be  heard  in  the  court  in  banc,  not 
only  the  business  which  shall  be  trans- 
ferred from  before  a  single  judge  to  be 
heard  by  the  throe,  but  the  manner  in 
which  the  court  shall  sit  in  banc,  and,  if 
3'on  please,  the  nature  and  character  of 
the  business  which  shall  be  finally  heard 
and  determined  there.  1  would  leave  all 
this  open  to  legislation,  to  the  experience 
of  the  future.  You  have  here  a  flexible 
system ;  not  ono  rigid  and  unbending, 
that  cannot  be  adapted  to  future  times 
and  the  wants  and  interests  of  our  people. 


Provide  here  in  this  Constitution,  this 
machinery,  a  court  with  three  judges, 
who  will  act  together,  and  who  will  act 
separately,  and  you  will  not  only  secure 
a  prompt,  speedy,  cheap  transaction  of 
the  business  of  the  people,  but  by  this 
ineans  great  relief  Aviil  come  to  the  Su- 
preme Court,  because  a  great  mass  of  busi- 
liess  that  now  goes  up  to  that  tribunal 
will  be  stopped  in  the  court  below,  where 
the  incompetency  of  one  judge  will  be 
supplemented  by  the  ability  of  two 
others ;  and  where,  by  conference  together 
by  the  three  judges,  you  shall  satisfy  the 
bar  and  the  people,  whenever  they  have 
cases  in  these  courts,  that  they  will  be 
fairly  and  thoroughly  heard  and  deter- 
niined, 

1  have  said  more  than  I  proposed  to  on 
this  subject,  but  I  have  spoken  at  this 
time  because  I  was  desirous  that  the  at- 
tention of  the  committee  of  the  whole, 
now  that  this  amendment  is  up,  should 
early  in  the  debate  be  drawn  to  the  par- 
ticular points  of  advantage  which  the 
gentlemen  of  the  bar  of  Northamption 
and  Clearfield  counties  have  supposed 
they  see  in  this  plan  for  the  organization 
of  the  courts  of  common  pleas. 

The  Chairman.  The  question  Is  upon 
the  amendment  of  the  gentleman  from 
Fayette. 

Mr.  BucKALEW.  Mr.  Chairman :  I 
move  to  amend  the  amendment  bj^  strik- 
ing out  in  the  first  sentence  of  the  section 
the  words  "1873,"  and  inserting  the  words 
"18&3." 

I  desire  to  say  but  a  word  of  explana- 
tion. If  the  amendment  to  the  amend- 
ment be  adopted,  it  will  permit  the  exist- 
ing commissions  to  expire,  and  will 
provide  a  uniform  rule  hereafter  for  the 
constitution  of  these  districts  by  the 
Legislature  of  the  State  every  ten  years ; 
and  in  the  schedule,  I  beg  gentlemen 
to  observe,  whenever  we  reach  it,  the 
arrangement  for  the  interval  of  time  in 
which  the  commissions  of  judges  now 
in  commission  shall  run  out  can  be  ar- 
ranged. If  the  amendment  to  the  amend- 
ment be  adopted,  j'ou  can  provide  in  the 
schedule,  if  you  choose,  for  districting 
the  State  at  the  present  time  and  to  ex- 
tend dv;ring  the  first  ten  years.  You  can 
provide  in  tlie  schedule  for  the  arrange- 
ment that  will  bo  necessary  as  to  judges 
whose  terms  will  expire  in  the  interval. 

Mr.  Stanton.  How  will  the  amend- 
ment read  as  proposed  to  be  amended? 

The  Chairman.  The  amendment  as 
amended  will  be  read  for  the  information 
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of  the  committee  of  the  whole.  The 
amendinent  has  been  modified  by  strik- 
ing out  all  the  districts,  and  it  is  now  a 
simple  proposition. 

The  Clkrk  read  as  follows  : 

"The  judges  of  the  several  courts  of 
common  pleas  shall  be  learned  in  the 
law,  and  shall  be  elected  hy  the  qualified 
voters  of  the  districts  over  which  thej'are 
to  preside,  for  the  term  of  ten  years,  if 
they  so  long  behave  themselves  well.  At 
the  general  election  in  the  year  1S83,  and 
every  tenth  year  thereafter,  the  qualified 
voters  of  each  district  aforesaid  shall  elect 
three  judges,  citizens  of  this  Common- 
wealth, qualified  as  aforesaid.  The  afore- 
said judges,  during  their  continuance  in 
oflice,  shall  reside  within  the  district  for 
which  they  shall  be  respectively  elected  ; 
and  when  more  than  one  county  shall 
compose  a  district,  they  shall  so  alternate 
in  holding  courts  in  the  several  counties 
composing  the  district  that  the  same 
judge  shall  not  sit  oftener  than  once  in 
every  third  successive  regular  term  of 
the  courts  to  be  holden  in  said  countj^, 
unless  from  some  vmavoidable  cause  it 
shall  be  rendered  impractical>le.  Courtsin 
banc  shall  be  held  by  the  judges  of  every 
district,  or  a  majority  of  them,  at  least 
once  in  every  year,  in  each  county,  at 
such  times  and  for  the  transaction  of  such 
business  as  may  be  prescribed  by  law. 
When  holding  courts  in  banc,  the  judge 
oldest  in  commission,  or  the  oldest  in 
commission  and  senior  in  age,  shall  pre- 
side." 

The  Chairman.  The  committee  of  the 
whole  will  observe  that  this  is  a  substi- 
tute for  section  four  of  the  report  of  the 
Committee  on  the  Judiciary. 

Mr.  BucKALEW.  I  withdraw  my 
amendment  for  the  present. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  genileman  from 
Fayette. 

Mr.  Darlington.  Mr.  Chairman :  I 
ask  for  a  division  of  the  question,  to  end 
at  the  word  "well." 

The  Chairman.  The  delegate  from 
Chester  asks  for  a  division  of  the  ques- 
tion, and  the  question  is  divisible.  The 
first  clause  will  be  submitted  to  the  com- 
mittee. 

Mr.  Armstrong.  I  call  the  attention 
of  the  committee  to  the  fact  that  that 
is  fully  provided  for  in  section  fifteen  of 
the  report,  to  be  found  on  the  sixth  page. 
I  will  read  it  to  the  Convention  : 

"All  judges  required  to  be  learned  in 
the  law,  except  the  judges  of  the  Su- 


preme Court,  shall  be  elected  by  the 
(lualified  electors  of  the  respective  dis- 
tricts over  which  they  are  to  preside,  and 
shall  hold  their  offices  for  the  period  of 
ten  years  if  they  shall  so  long  behave 
themselves  well  ;  but  for  any  reasonable 
cause,  which  shall  not  be  sufficient 
ground  for  impeachment,  the  Governor 
may  remove  any  of  them  on  the  address 
of  two-thirds  of  each  branch  of  the  Leg- 
islature." 

This  section  of  the  report,  section  fif- 
teen, covers  entirely  the  first  paragraph 
of  the  gentleman's  amendment  and  em- 
braces other  matter  which  it  is  very  im- 
portant  should  be  a  part  of  it. 

The  Chairman.  The  question  is  on 
the  first  division  of  the  amendment. 

The  first  division  of  tlie  amendment 
was  rejected. 

The  Chairman.  The  question  recurs 
on  the  second  division  of  the  amendment. 
Does  the  committee  desire  it  read  for  in- 
formation ? 

[Several  Delegates.     "  Let  it  be  read-"] 

The  Chairman.  The  second  division 
will  be  read. 

The  Clerk  read  as  follows : 

"At  the  general  election  in  the  year 
1S7",  and  every  tenth  year  thereafter,  the 
qualified  voters  of  each  district  aforesaid 
shall  elect  three  judges,  citizens  of  this 
Commonwealth,  qualified  as  aforesaid. 
The  aforesaid  judges,  during  their  con- 
tinuance in  office,  shall  reside  within  the 
district  for  which  thej'  shall  be  respec- 
tively elected;  and  when  more  than  one 
count}'  shall  compose  a  district,  they  shall 
so  alternate  in  holding  courts  in  the  several 
counties  composing  the  district,  that  the 
same  judge  shall  not  sit  oftener  than  once  in 
every  third  successive  regular  term  of  the 
courts  to  be  holden  in  said  county,  unless 
from  some  unavoidable  cause  it  shall  be 
rendered  impracticable.  Courts  in  banc 
shall  be  held  by  the  judges  of  every  dis- 
trict, or  a  majority  of  them,  at  least  once 
in  every  year  in  each  county,  at  such 
times  and  for  the  transaction  of  such  bus- 
iness as  inay  be  prescribed  by  law.  When 
holding  courts  in  banc,  the  judge  oldest 
in  commission,  or  the  oldest  in  commis- 
sion and  senior  in  age,  shall  preside." 

Mr.  Cochran.  I  move  to  amend  by 
striking  out  the  words  "  1873,"  and  insert- 
ing "  1874." 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  York 
(Mr.  Cochran)  to  the  amendment. 

ISFr.  Cochran.  Mr.  Chairman:  It  must 
be  very  evident  that  it  would  be  iraprac- 


120 


DEBATES  OF  THE 


ticable  to  hold  an  election  in  the  present 
year,  1873,  under  the  proposed  amend- 
ments; and  therefore  simple  convenience 
requires  that  the  election  should  be  post- 
poned for  at  least  one  year  under  this  sec- 
tion. 

There  is  no  doubt  that  this  section  pro- 
poses a  very  important  change  in  the  or- 
ganization of  our  courts.  It  contemplates 
the  constitution  of  districts,  in  each  of 
which  there  shall  be  three  law  judges  ;  and 
that  those  law  judges  shall  hold  the  courts 
in  those  districts  as  well  for  the  trial  of 
cases  as  sitting  in  banc  to  determine  re- 
served questions  of  law,  motions  for  new 
trials,  and  matters  of  that  kind,  which 
are  usually  determined  by  the  court  of 
common  j)leas  before  they  go  up  to  the 
appellate  court.  I  look  upon  this  as  a  most 
valuable,  most  important  and  almost  es- 
sential part  of  the  reform  which  ought  to 
to  be  adopted  by  this  Convention. 

I  have  said,  on  a  former  occasion,  that 
the  trouble  is  that  our  courts,  as  now  con- 
stituted, are  not  adequate  to  the  transac- 
tion of  the  judicial  business  of  the  State  ; 
and  it  seems  to  me  that  if  there  is  any 
one  "thing  that  is  perfectly  apparent  it  is 
that  this  Convention  should  adopt  some 
measure  by  which  the  administration  of 
justice  in  this  Commonwealth  shall  be  fa- 
cilitated, and  parties  who  appeal  to  the 
courts  for  relief  shall  not  be  impeded  in 
the  vindication  of  tlieir  rights. 

There  is  one  diflicultj'^  which  we  have 
to  encounter  right  here  on  the  threshold, 
and  that  difficulty  is  the  commissions 
which  now  exist ;  and  unless  we  can 
"  screw  our  courage  to  the  sticking 
point,"  and  agree  to  treat  those  commis- 
sions as  they  have  been  treated  on  former 
occasions,  and  bring  all  things  into  subor- 
dination to  the  system  which  we  deem  to 
be  necessary  for  the  accommodation  of  the 
people  of  the  State,  then  our  work  is  in 
vainj  and  our  labor  is  for  naught. 

When  the  Convention  of  1837  and  1838 
sat,  they  found  judges  upon  the  bench  of 
the  Commonwealth  who  had  commissions 
which  continued  during  good  behavior; 
and  that  Convention,  composed  as  it  was 
of  very  conservative  elements,  did,  not- 
withstanding, interfere  with  the  existence 
of  those  commissions  and  legislated  out  of 
office  the  gentlemen  who  wore  on  the 
bench  at  that  time,  according  to  the 
schedule  which  they  affixed  to  their  in- 
strument ;  and  so  in  1851,  when  the  plan 
was  adopted  of  electing  judges  by  the  peo- 
ple, there  were  on  the  bench  many  gen- 
tlemen of  high  character  and  of  great  abil- 


ity, and  who  had  rendered  good  service, 
who,  under  the  necessities  of  the  occasion, 
were  in  like  manner  compelled  to  surren- 
der their  commissions,  go  down  from  the 
bench  and  submit  the  question  of  their 
election  to  a  vote  of  the  people. 

If  this  Convention  expects  to  adopt  a 
measure  of  reform  of  this  character,  it 
must  meet  this  very  question  face  to  face 
and  determine  whether  or  not  it  will  say 
to  the  present  judges  in  commission: 
"  Gentlemen,  in  order  to  accommodate 
the  people  of  this  Commonwealth,  and  to 
make  the  judicial  system  adequate  to  the 
purposes  for  which  it  is  established,  it  is 
necessary  for  you  to  yield  up  these  com- 
missions and  go  before  the  people  again 
and  submit  your  claims  to  them  for  re- 
election, if  you  desire  it." 

And,  sir,  there  is  no  injustice  in  this 
proposition.  No  man  ever  took  a  commis- 
sion as  a  judge  in  this  State  without  the 
silent  condition,  well  understood,  that  the 
people  of  the  State,  through  the  action  of 
their  representatives  in  Convention,  had 
a  right  to  vacate  the  commission  and  to 
place  all  of  them  on  an  equality  before 
the"  people  and  require  them  to  submit 
their  rights  to  the  question  of  a  new  elec- 
tion. It  is  absolutely  impossible  for  us  to 
institute  a  new  system  like  this  unless  we 
follow  precisely  the  same  example  whiclx 
has  been  set  to  us  by  our  predecessors.  I 
have  no  doubt  that  in  every  district  where 
a  judge  on  the  bench  has  acquitted  him- 
self to  the  satisfaction  of  the  people  of 
that  district,  he  will  be  re-elected,  for  my 
observation  has  taught  me  that  there  is 
nothing  which  the  people  of  this  State 
are  more  indisposed  to  do  than  to  change 
the  judgeswho  administer  justice  in  their 
courts.  The  inclination  is  always  in  the 
other  direction.  I  have  no  fear  of  any 
good  judge  who  possesses  the  confidence 
of  the  community  and  who  has  exercised 
his  functions  with  fidelity,  ever  being  in- 
jured by  the  adoption  of  a  measure  of  this 
kind.  It  is  necessary  for  us,  it  seems  to 
me,  to  adopt  this  amendment.  Tlie 
amendment  to  a  certain  extent  is  radical 
in  its  operations,  and  it  cannot  be  useful. 

Mr.  Habtholomkw.  Will  the  gentle- 
man allow  me  to  ask  a  question? 

Mr.  Cochran.    Yes.  sir. 

Mr.  Barthoi>omew.  What  objection 
would  there  be  to  making  these  districts 
consist  ten  j^fiars  hence  of  three  judges, 
and  providing  that  the  commissions  of 
judges  to  be  elected  in  the  mean  while 
shall  expire  at  that  time  ;  for  instance, 
that  the  commission  of  a  judge  elected  in 
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1S77  should  expire  in  1<SS3,  and  tliat  the 
terms  of  the  judges  now  in  commission 
be  extended  to  that  period,  leaving  the 
judges  in  commission  as  they  stand? 

Mr.  Cochran.  I  do  not  see  how  that 
woi;ld  provide  for  the  addition  of  these 
other  two  judges  that  we  propose  to  elect. 
We  propose  to  elect  three  law  judges  in 
every  district.  That  is  tlie  proposition 
pending,  and  the  proposition  I  am  in  favor 
of.  Now,  we  propose  not  only  to  elect 
those  judges,  but  I  go  one  step  further, 
and  I  believe  that  is  the  next  step  in  this 
proceeding,  to  elect  them  on  the  cumu- 
lative or  free  vote  plan,  and  I  proclaim 
myself  here  an  advocate  of  that  principle. 
Lookingat  this  matter  of  election,  I  think 
the  only  way  to  bring  it  down  so  as  to 
appl\'  the  principle  of  the  free  vote  to  it, 
IS  to  elect  the  three  judges  all  at  the  same 
time,  to  put  them  on  an  equality  as  to 
term,  and  that  their  terms  shall  be  con- 
tempoi-ary  in  point  of  commencement. 

Therefore,  sir,  I  think  we  ought  to  meet 
tliis  question  fairly  and  squarely  right 
Jiere.  For  one,  I  am  prepared  to  meet  it, 
and  to  vote  on  it.  By  fixing  the  first  elec- 
tion in  the  year  1874,  as  the  amendment  I 
have  suggested  proposes,  you  bring  the 
whole  tiling  down  to  a  fair  and  square 
test  in  the  Convention,  and  to  a  fair  and 
square  test  in  the  3'ear  1874  before  the 
people.  You  re-organize  your  tribunals  on 
the  foundation  which  you  deem  to  be  the 
best,  if  you  consider  this  amendment  ad- 
visable, and  you  expedite  the  administra- 
tion of  justice  throughout  the  several 
judicial  districts  of  the  Commonwealth. 

The  great  trouble  in  all  this  matter  is  that 
the  administration  of  justice  in  this  State 
has  become  delayed  by  circumstances  to 
which  it  is  not  necessary  to  refer;  but  the 
fact  is  so,  and  there  is  scarcely  a  district 
in  the  State  in  which  the  business  is  not 
greatly  in  arrear.  In  order  to  remedy 
that  difficulty,  it  is  necessary  for  us  now 
to  re-organize  these  courts  on  a  new  basis, 
and  that  basis,  it  seems  to  me,  as  I  have 
intimated  before,  is  indicated  in  the  gene- 
ral principle  of  the  amendment  otTered  by 
the  gentleman  from  Fayette.  I  am  prepar- 
ed to  vote  for  that  amendment, recognizing 
that  principle,  and  to  carry  out  all  other 
necessary  auxiliary  provisions  requisite 
to  make  it  eftective,  and  to  bring  it  di- 
rectly to  bear  ujion  the  interests  of  the 
people. 

Mr.  M'MuRRAY.  I  move,  as  an  amend- 
ment to  the  pending  amendment,  to  strike 
out  all  the  words  intervening  between  the 


word  "elected,"  in  the  ninth  line,  and  the 
word  "courts"  in  the  fourteenth  line. 

The  Chairman.  The  Clerk  will  read 
the  words  proposed  to  be  sti'icken  out. 

The  Clerk  read  as  follows  : 

"And  when  more  than  one  county  shall 
compose  a  district,  they  shall  so  alternate 
in  holding  courts  in  the  sevei'al  counties 
comioosing  the  district,  that  the  same 
judge  shall  not  sit  oftener  than  once  in 
every  third  successive  regular  term  of  the 
courts  to  be  holden  in  said  county,  unless 
from  some  unavoidable  cause  it  shall  be 
rendered  impracticable." 

Mr.  M'Muruay.  I  simply  wish  to  say 
a  word  in  explanation  of  this  amend- 
ment. 

Mr.  Armstrong.  I  wish  to  inquire  of 
the  gentleman  more  particularly  where 
the  woi'ds  are  to  be  found  that  he  proj^oses 
to  strike  out.  In  the  amendment  as  print- 
ed, I  do  not  find  the  word  "courts"  in  the 
fourteenth  line. 

Mr.  M'Muruay.  It  is  in  the  minority 
report  submitted  by  the  delegate  from 
Fayette  (Mr.  Kaine.) 

The  Chairman.  The  Chair  did  not  ad- 
vert to  the  fact  that  the  delegate  from 
York  (Mr,  Cochran)  had  submitted  an 
amendment  to  strike  out  "1873,"  and  in- 
sert "1874."  Therefore,  the  amendment 
proposed  by  the  gentleman  from  Jeffer- 
son is  not  in  order. 

Mr.  Darlington.  Mr.  Chairman  :  We 
did  not  need  the  frank  declaration  of  the 
gentleman  from  York  (Mr.  Cochran)  to 
satisfy  us  that  the  pur^jose  of  this  amend- 
inentistointroducethe  minority  or  cumu- 
lative system  of  voting.  No  one  can 
well  shut  his  eyes  to  that  fact.  It  is  a  part 
of  the  scheme  which  is  intended,  sooner 
or  later,  to  be  here  introduced  to  persuade 
this  Convention  to  adopt  this  revolution- 
ary system  in  the  organization  of  our  gov- 
ernment, and  apply  it  not  only  to  the 
election  of  judges,  but  of  members  of  the 
Legislature,  and  wherever  else  it  can  pos- 
sibly be  applied.  I  was  in  hopes  that  all 
discussion  on  this  question,  as  to  the  re- 
organization of  the  judiciary  in  a  new 
manner,  might  have  been  reserved  until 
we  should  reach  the  general  question,  at 
a  later  stage  in  our  discussions.  When 
this  question  arose,  in  the  first  instance, 
we  were  in  committee  of  the  whole  upon 
the  article  of  the  Constitution  relative  to 
the  Legislature,  and  it  was  then,  to  some 
extent,  discussed,  and  passed  oft'  by  re- 
committing that  article  to  the  committee 
who  had  had  charge  of  it,  to  consider  and 
report  upon  the  various  plans  which  were 
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submitted ;  but  as  it  is  introduced  here, 
and  is  proclaimed,  by  the  delegate  from 
York,  necessary  to  be  met  here,  I  suppose 
we  may  as  well  meet  it  now  as  at  any 
other  time. 

The  proposition  of  the  gentleman  from 
Columbia  (Mr.  Buckalew)  presents  two 
questions,  or,  rather,  the  proposition  which 
he  has  discussed  jiresents  the  one  ques- 
tion, and  the  suggestion  of  the  gentleman 
from  York  gives  us  to  understand  what 
we  could  very  well  understand  without 
it,  that  it  IS  but  the  entering  wedge  to  the 
proposition  of  cumulative  or  minority 
voting,  of  both  of  which  I  shall  speak  in 
due  time,  and  in  order  to  iiitroduee 

]Mr.  Buckalew.  If  the  gentleman 
from  Chester  will  allow  me,  the  Easton 
plan,  which  is  substantially  this,  and 
originated  the  amendment,  no  doubt, 
provided  for  the  appointment  of  all  the 
judges  of  the  courts  of  common  pleas  by 
the  Governor,  and  had  nothing  to  do  with 
their  election. 

Mr.  Darlington.  Still,  we  under- 
stand perfectly  well  what  the  proposition 
is.  If  it  is  intended  to  a^jpoint  these 
judges,  then  the  gentleman  from  York 
does  not  understand  the  proposition. 

Mr.  Buckalew.  The  gentleman  was 
supposing  that  this  idea  of  triple  judges 
of  common  pleas  districts  originated  in  a 
design  towards  something  else.  I  am 
simply  correcting  that  impression. 

Mr.  Cochran.  I  wish  to  say  a  word  by 
way  of  explanation,  not  by  way  of  inter- 
ruption at  all. 

Mr.  Darlington.    Certainly. 

Mr.  Cochran.  I  had  no  conference 
with  the  gentleman  from  Columbia,  or 
any  other  person,  on  this  subject. 

Mr.  Darlington.  1  did  not  say  you 
had. 

Mr.  Cochran.  My  jiroposition  is  en- 
tirely independent,  and  no  man  is  re- 
sponsible for  what  I  said  except  myself. 

Mr.  Darlington.  I  do  not  propose 
that  anybody  shall  be  responsible,  except 
for  himself.  That  is  not  my  point.  I  say 
it  is  part  of  the  same  scheme  to  introduce 
triple  judges  and  cumulative  or  minority 
elections  for  them.  Now,  as  to  the  first 
branch  of  it,  I  want  to  inquire 

iMr.  J.  N.^PuRviANCE.  Mr.  Chairman — 

The  Chairman.  Will  the  gentleman 
from  Chester  allow  himself  to  be  inter- 
rupted ? 

Mr.  Darlington.  Oh,  yes,  I  would 
like  all  the  gentlemen  to  ask  me  a  ques- 
tion. 


Mr.  J.  N.  PuRviANCE.  I  simply  wish 
to  inquire  whether  there  is  any  other 
question  before  the  committee  at  present 
except  to  strike  out  "1873"  and  insert 
"1874?" 

The  Chairman.     Xo  other  question. 

Mr.  J.  N.  PuRViANCE.  That  being  the 
only  question,  would  not  this  debate  more 
properly  come  when  we  have  the  proijo- 
sition  submitted?  We  have  nothing  be- 
fore us  now  but  the  motion  to  strike  out 
and  insert 

Mr.  CuRTiN.  I  beg  the  pardon  of  the 
delegate  from  Butler ;  we  have  the  dele- 
gate from  Chester  before  us.  [Laugh- 
ter.] 

Mr.  Darlington.  Yes,  sir,  and  we  are 
apt  to  have.     [Laughter.] 

Mr.  Chairman,  if  anything  during 
our  sessions  has  been  emphatically  de- 
cided upon,  it  is  that  we  will  have  no  in- 
termediate court.  If  we  did  not  under- 
stand the  vote  of  sixty  odd  delegates  to 
twenty  odd  the  other  day  upon  the  ques- 
tion of  the  circuit  court  system  to  be  an 
emphatic  condemnation  of  any  kind  of 
intermediate  court,  then  I  confess  I  do 
not  read  the  signs  of  the  times  aright. 
Now,  what  is  this  proposition  but  an 
attempt  (I  will  not  say  insidious,  for  I  do 
not  mean  to  use  harsh  terms  towards  any- 
body, but  if  it  were  outside  of  this  Hall 
and  had  been  made  by  anybody  else,  I 
might  be  tempted  to  think  that  it  was  in- 
sidious,) to  get  before  us  what  we  have 
already  condemned  and  ask  our  adoption 
of  it,  in  another  form,  under  the  pretence 
of  relieving  the  Supreme  Court  from  the 
burden  which  now  rests  upon  it. 

What  else  is  it  ?  It  is  the  assertion  of 
the  gentleman  from  Columbia  that  the 
Supreme  Court  have  too  much  to  do. 
This  Convention,  however,  has  said  that 
they  have  not  too  much  to  do;  that  they 
are  al)le  to  do  it  all  with  proper  vigorous 
health  on  the  part  of  the  judges  and  pro- 
per application  on  their  part ;  that  we  do 
not  need  any  intermediate  court.  If  we 
do  need  an  intermediate  court  to  re- 
lieve the  Supreme  Court,  lot  us  go  back 
and  adopt  tlic  circuit  court  system  recom- 
mended by  the  committee.  Do  not  let  us 
by  a  side-blow  introduce  an  inferior  set 
of  judges  to  those  whom  we  contemplated, 
to  spread  over  the  land. 

But  that  is  not  the  idea  which  the  com- 
mittee will  attach  to  this  project.  This 
intermediate  court  is  proposed  because 
it  is  supposed  that  it  may  be  chosen  by 
the  system  of  minority  representation  or 
cumulative  votiny; :    I    care    not   which. 
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Why  is  it  proposed  that  we  shall  elect 
these  judges  in  districts  composed  of 
three  judges,  but  for  the  purpose  of  intro- 
ducing that  minority  representation  sj-s- 
tem?  It  does  not  necessarily  belong  to 
the  fiVst  part  of  the  proposition,  even  if  wo 
were  prepared  to  adopt  it.  Suppose,  for 
instance,  this  Convention  were  prepared 
to  say  that  an  intermediate  court  is  neces- 
sary, and  that  it  should  be  composed  of 
three  judges  of  the  common  pleas,  conve- 
niently located  for  the  purpose  of  meet- 
ing together  and  hearing  important  argu- 
ments, and  then  satisfying  the  communi- 
ty. vSuppose  we  were  to  adopt  that ;  does 
it  follow  that  they  cannot  be  elected  one 
by  one  in  the  districts  in  which  they  now 
are  elected  and  preside?  Why  is  it  ne- 
cessary to  add  together  three  different 
judge's  districts  and  have  the  people  of 
those  districts  voting  for  the  whole  three 
at  a  time,  except  for  the  purpose  of  getting 
in  a  minority  man  and  thus  carrying  out 
party  views?  It  is  the  introduction  of 
this  minority  system  into  the  choice  of 
the  judiciary,  which  is  even  worse  in  its 
character  and  worse  in  its  effects  than  the 
introduction  of  it  into  the  choice  of  your 
legislators.  What  would  be  the  effect,  I 
appeal  to  gentlemen  here,  of  men  so 
chosen  going  upon  the  same  bench?  Each 
one  would  go  there  with  his  party  feel- 
ings, two  of  one  side,  one  of  the  other ; 
and  in  all  cases  you  would  have  a  court 
of  three,  one  a  Republican,  two  Demo- 
crats, or  the  reverse. 

Is  that  the  way  to  let  each  gentleman 
elevated  to  the  bench  understand  that  he 
is  to  hold  himself  above  party;  that  al- 
though elected  bj^  party,  yet  when  elected 
he  should  hold  himself  above  all  party  ? 
In  looking  at  tlie  history  of  this  country 
and  of  the  eminent  men  who  have  pre- 
sided on  the  bench  of  the  Supreme  Court 
of  the  United  States,  as  well  as  the  Su- 
preme Court  of  this  State,  who  does  not 
know  that  there  are  shining  examples  of 
men  who  have  been  appointed  or  elected 
as  strict  party  men,  and  j-et  who,  when  they 
got  upon  the  bench,  ignored  all  party  affili- 
ations and  behaved  as  they  should  be- 
have. There  are  good  men  in  this  com- 
munity, there  are  men  fit  to  be  elevated 
to  the  bench  in  thiscommunity  of  all  par- 
ties; and  when  such  a  man  is  selected 
and  placed  in  a  judicial  station,  if  he  has 
any  self-respect,  any  proper  appreciation 
of  the  duty  which  is  devolved  upon  hini 
and  of  the  dignity  of  his  office,  he  will 
know  no  party  ;  he,  though  elected  by  a 
party,   will   be  the   judge  of  all  parties 


within  that  district,  and  he  would  be 
ashamed  of  himself  to  the  last  day  of  his 
life  if  he  allowed  himself  to  be  influ- 
enced in  the  slightest  degree  by  any  con- 
sideration of  that  kind  in  deciding  be- 
tween man  and  man. 

What  then  is  the  effect  of  permitting  a 
man  to  be  elected  by  his  party  and  not  by 
the  whole  people?  Why,  it  is  to  make 
him  a  more  distinct  and  emphatic  party 
man  than  he  was  before ;  it  is  to  make 
one  man  a  party  Republican  and  another 
man  a  party  Democrat,  and  thus  they  go 
upon  the  bench  antagonistic,  each  one 
with  his  own  views,  neither  called  upon 
in  his  own  judgment  to  yield  his  party 
feelings  or  to  elevate  himself  above  the 
head  of  everybody  who  talks  ijolitics. 
Are  you  more  likely  to  have  eminent  and 
pure  men  when  you  make  them  the 
choice  ot  their  own  part3^  and  refuse  to 
allow  the  others  not  to  vote  on  the  ques- 
tion, than  you  would  if  everybody  was 
allowed  to  vote  ?  If  it  should  so  chance 
that  any  gentleiuan  on  the  floor  of  this 
Convention  should  be  selected  for  that 
high  honor,  I  care  not  what  his  party  maj' 
be  nor  what  his  party  affiliations  may 
have  been  heretofore,  when  elected, 
would  he  consider  liimself  the  represen- 
tative of  the  majority,  or  would  he  con- 
sider himself  the  representative  of  the 
majesty  of  the  law?  Would  he  not  con- 
sider that  this  was  only  a  mode  of  ap- 
pointing him,  and  that  when  elected  he 
must,  like  Chief  Justice  Taney  and  other 
eminent  men,  ignore  all  party,  so  that 
no  man  thereafter  should  be  able  to  dis- 
cover which  partj'  elected  him.  Each 
member  of  the  community  has  a  right  to 
be  consulted  in  the  choice  of  who  shall 
fill  such  an  office.  How  is  he  to  choose  ? 
Is  he  at  liberty  to  vote  for  A  or  for  B  for 
the  same  office  on  different  sides?  IS"o, 
it  is  not  expected  that  he  will.  He  is  to 
vote  for  the  man  of  his  own  party,  and  lie 
will  be  elected,  and  the  other  is  to  bo 
voted  for  by  the  men  of  his  party  and  ho 
will  be  elected;  and  thus  your  judges  of 
the  courts,  whether  Supreme  or  inferior, 
will  be  nominated  and  elected  by  their 
party,  and  it  will  not  be  in  the  power  of 
the  best  men  in  the  land  to  prevent  a 
party  man  going  upon  the  bench  if  you 
apply  to  him  the  system  of  cumulative 
voting,  of  which  so  much  has  been  said 
out  of  doors.  Let  a  bad  man  be  nominated 
by  bad  men  in  the  country,  or  in  the  city, 
and  he  is  one  of  three,  if  you  please,  in 
the  district,  and  let  the  bad  men  cumulate 
their  votesl'jupon  him,  and  the  men  who 
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nominated  him  would  be  sure  to  elect 
him,  and  it  would  not  be  in  the  power  of 
the  virtvious  to  prevent  it.  Thus  you 
would  most  effectually  carry  to  the  bench,' 
if  on  the  one  hand  the  best  elements,  on 
the  other  the  worst  elements  of  society. 

Now,  I  confess  I  want  to  see  men  placed 
in  juxtaposition  with  each  other.  I  want 
to  see  a  Democratic  nomination,  and  I 
want  to  see  a  Republican  nomination,  for 
all  the  high  offices  in  the  gift  of  the  peo- 
ple, and  I  want  the  privilege  of  choosing 
between  those  two  with  some  conscious- 
ness that  my  vote  will  have  effect  along 
with  othei"s.  But  j^our  system  of  minority 
representation  stops  all  that.  It  is  the 
party  who  nominate  that  elect,  and  it  is 
not  the  whole  people  ;  and  the  effect  ne- 
cessarily is,  when  a  man  gets  into  office 
under  such  circumstances,  that  he  con- 
siders himself  what  he  ought  never  to 
consider  himself,  the  representative  of 
his  party,  and  not  of  the  whole  people. 
It  is  so  when  you  apply  it  to  a  legislative 
body.  When  men  are  elected  to  the  Leg- 
islature under  such  a  principle,  one  out  of 
three  is  elected  by  one  party,  and  two  out 
of  three  by  another;  and  when  they  go 
there,  what  is  it  but  saying  to  one,  "  you 
represent  the  party  that  elected  you ;  " 
and  to  the  other,  "  you  represent  the 
party  that  elected  you  on  the  other  side, 
and  neither  of  you  need  aspire  to  elevate 
your  minds  above  this  low  grovelling  po- 
sition." There  j'ou  are,  party  men  on 
both  sides ;  neither  at  liberty  to  throw  off' 
this  shackle  and  say,  "although  elected 
by  a  majority  of  the  people,  lam  here  the 
representative  of  all." 

This  whole  system,  this  whole  principle 
of  minority  representation  is  based  upon 
the  false  idea  that  a  man  when  elected  is 
not  the  representative  of  the  whole,  and 
is  not  at  liberty  to  ignore  the  rights  and 
privileges  of  one  anymore  than  another, 
but  bound  to  look  to  the  interests  of  all, 
regardless  of  whether  they  voted  for  him 
or  against  him. 

Now,  you  seek  to  inject  this  principle 
into  your  Constitution,  and  apply  it  to 
the  election  of  judges;  have  you  any 
warrant  in  all  past  history  for  it?  No. 
No  government  in  the  world,  no  govern- 
ment <)f  any  State  has  ever  applied  it  save 
in  the  single  instance  of  New  York,  and 
that  only  in  the  first  election  of  their 
judges  of  the  court  of  appeals,  and  never 
to  be  applied  afterward. 

Mr.  Walker.  That  was  not  the  cumu- 
lative vote. 

Mr.  Darlington.  That  is  the  minority 
representation — that  j^art  of  it.      But  in 


no  other  State  has  it  ever  been  applied  to 
the  election  of  judges.  It  is  not  so  in  Illi- 
nois. They  do  not  elect  them  m  that  vray 
there.  They  elect  their  Legislature  in 
that  way,  but  not  their  judges.  In  New 
York  alone  it  has  been  a^splied  to  the 
election  of  judges  of  the  court  of  appeals, 
composed  of  seven ;  but  when  they  go 
out  of  office,  one  1  ly  one,  it  is  no  longer 
applicable.  After  the  first  election  there 
is  an  end  of  it  there. 

The  commission  that  so  lately  sat  in  the 
State  of  New  York  to  revise  the  Consti- 
tution of  that  Commonwealth,  have  just 
completed  their  report  to  the  Legislature 
of  New  York,  and  1  have  been  favored 
with  a  copy  which  I  have  carefully  read. 
That  commission  recommend  no  change 
in  the  organization  and  election  of  their 
judiciary.  They  recommend  no  change 
in  the  organization  and  election  of  their 
Legislature,  save  that  instead  of  the  Sen- 
ate consisting  of  thirty-two  members 
elected  in  single  districts,  they  require 
them  to  be  elected  in  eight  districts,  four 
Senators  in  each  district,  each  Senator  to 
serve  four  years,  thus  making  one  go  out 
every  year.  As  far  as  the  House  of  Rep- 
resentatives is  concerned,  they  follow 
the  Constitution  which  was  adopted  in 
1846,  and  which  has  been  in  force  ever 
since,  to  wit :  The  election  of  Represen- 
tatives in  single  districts. 

In  no  place,  therefore,  has  there  been 
adopted  any  such  principle  as  js  sought 
to  be  here  incorporated  into  our  organic 
law.  Not  even  in  the  State  of  Illinois  was 
the  principle  as  there  adopted  made  ap- 
plicable to  the  election  of  judges;  it  is  re- 
stricted to  the  Legislature,  and  under  it 
but  one  election  has  been  held,  so  that 
even  in  its  partial  extent  it  has  not  re- 
ceived the  vindication  of  an  experience 
sufficiently  long  to  be  valuable.  Are  we 
prepared  to  introduce  with  reference  to 
our  judges  a  scheme  so  revolutionary  as 
this?  Are  we  prepared  to  introduce  pol- 
itics in  its  worst  form  into  the  Constitu- 
tion of  this  State? 

Mr.  Hazzari).  Mr.  Chairman  :  I  regret 
very  much  that  I  am  compelled 

The  Chairman.  Does  the  gentleman 
from  Chester  yield  to  the  gentleman  from 
Washington  ? 

Mr.  Hazzard.  I  am  addressing  the 
Chair,  and  not  the  gentleman  from  Ches- 
ter.    I  rise  to  a  point  of  order. 

The  Chairman.  The  gentleman  from 
Wasliington  will  excuse  the  Chair.  The 
point  of  order  will  be  stated. 

Mr.  Hazzard.  My  point  of  order  is 
this:   I   do  not  think  the  remarks  of  the 


CONSTITUTIONAL  CONVENTION. 


126 


gentleman  from  Chester  are  germane  to 
the  question  pending.  The  question  be- 
fore the  House  is  simply  a  matter  of  date 
raised  upon  a  motion  of  amendment  to 
strike  out  one  date  and  insert  another. 
No  sj'stem  of  election  is  at  present  before 
the  committee  of  the  whole. 

The  Chairman.  The  Chair  is  of  opin- 
ion that  the  point  of  order  is  not  well  ta- 
ken. The  question  of  the  date  in  tliis  in- 
stance necessarily  involves  the  question 
of  the  election  of  a  number,  and  that 
brings  up  the  whole  matter  of  elections. 

Mr.  Darlington.  Mr.  Chairman :  I 
have  little  more  to  add  ujaon  this  point 

Tlie  Chairman.  The  Chair  is  com- 
pelled to  remind  the  gentleman  from 
Chester  that  his  time  has  expired. 

Mr.  BiDDLE.  I  move  that  the  time  of 
the  gentleman  from  Cliester  be  extended. 

The  motion  was  agreed  to. 

Tlie  Chairman.  The  gentleman  from 
Chester  will  proceed. 

Mr.  Darlington.  I  had  no  desire  at 
all  to  be  precipitated  into  this  discussion 
this  evening,  and  should  not  have  thought 
of  it  had  not  this  question  been  presented 
in  its  present  shape,  when  several  gentle- 
men stated  that  we  miglit  as  well  meet 
this  issue  here  and  now,  and  therefore 
we  are  compelled  to  consider  it  in  all  its 
bearings.  I  do  not  precisely  remember, 
for  I  have  not  the  pleasure  of  having  be- 
fore me  the  printed  amendment  of  the 
gentleman  from  Fayette,  (Mr.  Kaine,) 
whether  it  contemplates  minority  repre- 
sentation or  cumulative  voting. 

Mr.  Kaine.    Neither. 

Mr.  Darlington.  If  it  contemplates 
neither  of  these  two  principles,  then  lam 
at  a  loss  to  understand  why  the  gentleman 
from  York  (Mr.  Cochran)  means  minority 
representation  or  cumulative  voting  in  his 
proposition. 

Mr.  Kaine.  You  seem  to  have  smelt 
it  out.     [Laughter.] 

Mr.  Darlington.  There  are  here  two 
principles,  eacli  distinct,  and  I  do  not 
know  whether  they  are  thoroughly  un- 
derstood by  everybody  in  this  Conven- 
tion. One  is  called  by  my  friend  from 
Columbia  the  limited  vote,  and  the  other 
is  called  the  free  vote.  The  limited  vote 
is  what  is  generally  known  as  minority 
representation.  Tlie  other  is  cumulative 
voting.  They  are  diflterent  in  their  char- 
acter and  difierent  in  their  effects.  As  to 
minority  representation,  I  have  said  that 
it  can  only  be  applied  to  a  triangular  con- 
test or,  at  best,  to  an  election  where  there 
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are  two  candidates  running.  It  requires 
more  than  one  candidate  to  be  in  the  field 
for  the  same  office  before  the  principle  of 
minority  representation  can  be  applied  to 
an  election.  And  the  same  is  true  of  cu- 
mulative voting;  3'ou  cannot  cumulate 
where  you  have  but  one  candidate.  In 
the  election  of  a  Governor  we  cannot  ap- 
ply either  the  one  or  the  other  system, 
nor  can  we  do  so  in  the  election  of  a  Lieu- 
tenant Governor,  or  in  the  election  of  the 
judges  of  our  courts,  if  we  continue  to 
elect  them  singly  as  we  do  now,  allowing 
them  to  go  out,  one  after  the  other,  as  they 
have  become  Chief  Justices,  and  served 
their  time.  In  neither  of  these  cases  can 
we  apply  either  the  cumulative  or  tlie  free 
vote  system. 

Mr.  BiDDLB.  Will  the  gentleman  from 
Chester  permit  me  to  interrupt  him  ? 

Mr.  Darlington.     Certainly. 

Mr.  BiDDLE.  Is  it  not  possible  to  have 
an  election  for  two  supreme  judges  at  the 
same  time,  as  was  the  case  when  Chief 
Justice  Thompson  and  Judge  Strong  were 
elected  ? 

Mr.  Darlington.  Such  a  case,  I  know, 
did  occur,  but  it  could  necessarily  happen 
but  seldom.  In  that  case,  if  you  restrict 
the  vote  so  that  no  man  can  vote  for  more 
than  one  candidate,  I  admit  that  you  will 
carry  both  in,  and  thus  accomplish  the 
introduction  of  party  in  the  bench  of 
that  high  tribunal.  The  same  result,  as 
far  as  the  political  question  is  concerned, 
might  be  effected  by  the  cumulative  prin- 
ciple if  each  were  to  have  two  votes  with 
a  privilege  of  voting  one  vote  each  for 
two  candidates,  or  of  giving  both  votes  to 
one  candidate.  It  might  still  have  the 
same  effect. 

Mr.  C.  A.  Black.  It  would  have  that 
effect. 

Mr.  Darlington.  It  would  have  that 
effect  if  there  were  but  two  candidates. 
It  would  not  have  it  to  so  great  an  extent 
if  there  were  three  candidates  instead  of 
two. 

But  where  is  the  necessity  in  the  choice 
of  two  judges  of  the  Supreme  Court  at 
the  same  time,  of  appljang  either  one  sys- 
tem or  the  9ther  ?  Where  is  the  necessity 
of  restricting  a  voter  to  a  choice  of  one 
candidate  and  allowing  another  voter  to 
cumulate  his  votes  on  another  candidate  ? 
It  seems  to  me  that  this  is  a  ])low  at  that 
provision  of  the  Bill  of  Rights,  which  de- 
clares that  "all  elections  shall  be  free  and 
equal."  Elections  cannot  be  equal,  and 
cannot  be  free,  if  I  am  not  to  be  permitted 
to  vote  for  both  candidates  when  two  of- 
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fices  are  to  be  filled.  If  you  say  to  me 
"  you  shall  vote  but  for  one  of  these  men," 
is  that  a  free  election,  if  you  at  the  same 
time  say  that  another  man  may  vote  two 
votes  on  another  candidate  ?  It  does  seem 
to  me  that  that  can  hardly  be  called  a  free 
election. 

But  I  do  not  propose  to  enter  into  that  ar- 
gument now.  It  is  susceptible  of  en- 
largement ;  but  at  present  I  do  not  pro- 
pose to  give  it  further  consideration.  In- 
dependently of  that,  what  I  mean  is  this  : 
That  in  electing  two  judges — and  to  take 
the  simplest  case  possible  I  will  say  two 
judges  of  the  Supreme  Court  at  the  same 
time— what  is  best  for  the  community 
to  do,  what  is  the  best  plan  to  pursue  ? 
To  let  Mr.  Biddle  and  his  friends  put  up 
for  nomination  the  two  best  men  they  can 
select  and  to  let  me  and  my  friends  nomi- 
nate the  two  best  men  in  our  party  ;  and 
then  there  will  be  a  choice.  If  then  a 
party  makes  a  mistake  in  putting  a  man 
in  nomination,  there  is  a  chance  to  correct 
it.  Again  and  again  we  have  corrected 
such  mistakes.  It  has  not  been  my  for- 
tune, all  my  life,  to  vote  altogether  for  the 
ticket  of  my  own  party.  I  have  at  times 
felt  it  to  be  my  duty  to  vote  for  one  or 
more  iipon  the  opposite  side.  I  never 
was  so  hide-bound  but  that  I  could  not 
cross  the  line  of  political  demarcation, 
and  I  never  wish  to  be  so  tied  down  by 
party  considerations  that  I  cannot  cross  it. 
If  my  friend  Mr.  Biddle  becomes  a  candi- 
date for  a  seat  upon  the  supreme  bench,  I 
hope  to  vote  for  him,  and  if  I  had  ten  votes 
I  would  gladly  give  him  them  all,  but  I 
could  not  in  justice  to  those  who  wish  to 
vote  for  other  candidates  favor  any  system 
which  would  allow  me  to  cumulate  more 
than  one  vote  upon  any  one  candidate. 

It  is  best  for  you  Mr.  Chairman,  it  is 
best  for  the  community,  that  the  systems 
of  elections  should  remain  as  at  px'esent, 
because  when  each  party  presents  its 
candidates  and  but  one  set  of  candi- 
didates  can  be  selected  there  is  then  a 
choice.  What  good  is  to  be  obtained  by 
such  a  change  of  our  elections  ?  Suppose 
two  men  are  to  be  elected  to  the  supreme 
bench  at  the  same  time,  what  follows? 
There  is  scarcely  a  member  of  the  Penn- 
sylvania bar  who  if  he  were  placed  in 
such  a  position  would  not  be  lifted  up 
above  any  party  considerations  and 
ashamed  to  be  governed  by  party  in  any- 
thing that  he  would  do  upon  the  bench,  I 
do  not  care  what  his  procli  vities  were  before 
his  election  to  that  office.  Let  me  re- 
fer again  to  Chief  Justice  Taney.    Who 


ever  supposed  that  he  could  permit  any- 
thing dishonorable  or  dishonest  to  occur 
in  his  court,  and  j'^et  he  was  not  of  my 
party.  The  same  thing  might  be  said 
of  Chief  Justice  Tilghman,  of  Chief 
Justice  Woodward  and  Chief  Justice 
Black  and  of  all  our  judges.  No- 
body has  ever  said  that  they  were  ever 
governed  by  party  although  they  were 
elected  upon  party  tickets.  We  all  know 
that  there  were  various  political  questions 
which  came  before  them  for  decision, 
when  it  was  natural  that  the  court  should 
divide  and  take  diflterent  views  of  the 
law.  Yet  there  was  nothing  wrong  in 
this.  We  all  know  that  upon  questions 
between  man  and  man  judges  have  taken 
different  views  of  the  law  again  and  again ; 
but  they  were  honorable  and  upright  men 
whose  official  purity  no  one  questions. 
But  as  under  this  cumulative  system  the 
candidate  nominated  by  each  party  must 
be  elected,  will  your  judiciarj^  retain  this 
high  character  ?  Suppose  you  go  into  the 
lower  part  of  this  city,  and  applying  the 
cumulative  vote  require  that  the  candi- 
dates who  receive  political  nominations 
forjudge  shall  be  elected,  who  would  be 
the  candidates  in  such  a  case  either  of  the 
Democratic  party  or  my  own  ?  Jvist  such 
men  as  neither  my  friend  Mr.  Biddle  nor 
myself  would  ever  be  willing  to  have  pre- 
side over  a  court  in  which  we  had  any  inter- 
est. Under  our  present  system  of  voting 
a  bad  nomination  could  be  defeated  by 
the  people,  but  vmderthe  cumulative  sys- 
tem the  candidates  of  each  party  would 
necessarily  be  elected,  no  matter  hotv  ob- 
jectionable they  may  be. 

That  is  the  result  of  cumulative  voting. 
Minority  representation  is  no  better,  for 
if  a  political  party  nominates  a  bad  man, 
none  of  us  would  have  the  power  to  se- 
cure his  defeat.  I  want  to  see  this  gov- 
ernment, which  was  founded  on  repub- 
lican principles,  maintain  those  princi- 
ples for  ever  and  ever,  and  it  cannot  be 
the  government  of  the  people  in  any  other 
way  than  by  being  the  government  of  the 
majority  of  the  people.  No  government 
should  ever  be  the  government  of  a  minori- 
ty. No  man  ever  put  that  doctrine  more  for- 
cibly tlian  did  Governor  Hoffman,  of  New 
York,  in  his  veto  message  in  regard  to  the 
New  York  city  charter.  "The  businessof  a 
minority,"  said  Jie  '*  is  to  watch  and  ar- 
gue and  do  all  that  they  can  to  prevent 
mischief  being  done  by  the  majority." 
But  the  responsibility  is  at  last  upon  the 
majority,  and  upon  them  must  rest  the 
honor  of  a  successful  government,  or  the 
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discredit  of  a  bad  one.  A  minority  is  not 
responsible  for  the  actions  of  tlie  major- 
ity, and  therefore  it  is  unwise  to  allow  a 
minority  to  elect  their  officers  under  this 
new  plan  of  voting,  or  to  have  anything 
to  do  with  the  formation  or  cariying  on  of 
a  government. 

I  know  the  argument  that  is  presented 
upon  the  other  side  in  answer  to  this,  and 
it  is  very  beautiful  in  theory.  It  is  urged 
that  in  a  district  where  three  candidates 
are  to  be  elected,  two  should  be  elected 
on  one  side  and  one  on  the  other.  Why 
should  not  all  three  be  Democrats,  or  all 
three  Republicans?  Why  should  we  not 
nominate  the  three  best  men  in  our  party, 
and  say  to  our  Democratic  friends,  "these 
are  the  best  men  we  can  place  in  nomina- 
tion and  you  have  not  their  equals  in 
your  ranks?"  That  is  what  they  would 
say  to  us  under  the  same  circuiustances, 
and  it  should  never  be  alleged  that  any 
man  ought  to  be  elect  ed  to  any  political 
office  because  he  belongs  to  the  minority. 

Are  we  in  any  danger  that  minorities 
will  not  be  represented  ?  Minorities  are 
represented  everywhere.  They  are  rep- 
resented in  the  public  press,  upon  the 
stump,  at  the  hustings,  in  the  halls  of 
legislation,  in  the  court  and  everywhere, 
and  all  the  arguments  that  can  be  sug- 
gested by  ingenious  and  intelligent  men 
are  tliere  presented  to  operate  upon  the 
inajority.  But  if  all  of  these  should  fail 
to  convince  the  majority,  of  course  the 
responsibility  must  be  upon  them.  Is 
there  any  danger  that  in  the  Legislature, 
by  way  of  illustration,  there  may  be  any 
difficulty  about  a  minority  being  repre- 
sented ?  Who  ever  saw  the  time,  no 
matter  what  political  party  was  in  the 
ascendancy,  when  there  was  not  a  mi- 
nority strong  and  powerful,  that  would 
make  itself  heard,  and  present  all  the  ar- 
guments necessary  to  be  presented  in  sup- 
port of  their  principles  ? 

To  be  sure,  there  are  districts  sending 
members  to  the  Legislature  who  are 
all  on  one  side  ;  but  in  a  neighboring 
district  (as  I  had  occasion  to  cite  by  way 
of  illustration  in  speaking  once  before) 
near  by  or  in  another  part  of  the  State, 
who  have  an  opposite  majority,  send  men 
who  represent  the  views  of  that  minority. 
Never  was  a  legislative  body  brought  to- 
getlier  since  the  histoiy  of  this  govern, 
ment  began,  in  which  there  were  not  two 
parties  or  more,  majority  and  minority. 
What  is  the  business  of  the  minority  ?  To 
convince  the  majority  of  their  wrong,  to 
make  the  majority  their  own  by  bringing 


every  member  of  the  majority  to  them,  if 
they  are  right  in  principle,  hy  argument, 
by  persuasion,  bj'  reason  ;  and  that  is  to 
be  effected  by  minority  representatives 
from  whatever  portion  of  the  State  they 
may  come.  Tiiere  is  no  fear,  therefore, 
gentlemen,  but  what  the  minority  will 
always  be  represented,  no  fear  but  that 
they  will  alwaj's  present  all  the  argument 
that  can  be  presented  in  the  legislative 
halls. 

In  the  coiirts  we  have  no  occasion  for 
minorities  or  majorities.  I  trust  we  shall 
elevate  ourselves,  and  elevate  the  judicial 
office  to  the  position  that  it  must  be,  above 
party ;  that  it  cannot  be  otherwise  than 
above  party.  I  would  not  have  a  judge 
forget  his  youth,  forget  his  proclivities, 
forget  his  opinions ;  that  is  not  to  bo  ex- 
pected ;  but  he  should  ignore  them  in  all 
questions  between  man  and  mail. 

Do  you  suppose  that  by  electing  judges 
of  one  party  and  anotlier,  and  placing 
them  on  the  bench,  they  will  forget,  in 
political  questions,  all  their  previously 
conceived  notions  ?  No ;  they  will  still 
have  their  party  views,  and  each  one,  on 
political  questions,  will  present  it  to  his 
fellows  in  the  best  means  he  can,  and  en- 
deavor to  convince  them ;  but  at  last,  if 
they  fail  to  convince  them,  the  majority 
must  decide,  as  in  all  cases  of  govern- 
ment. It  is  inapplicable,  you  will  ob- 
serve, except  where  there  are  two  or  mox-e 
to  be  elected.  You  cannot  apply  it  to 
your  Governor,  to  your  Lieutenant  Gov- 
ernor, or  to  a  great  many  other  officers. 
Why  should  you  seek  to  api)ly  it,  in  a 
case  like  this,  to  the  judges?  Is  not  this 
the  very  last  place  where  you  ought  to 
elect  a  man  as  a  mere  party  man,  where 
a  nomination  may  be  equivalent  to  an 
election?  I  take  it  that  that  is  the  last 
place  in  which  that  should  be  done. 

Now,  Mr.  Chairman,  I  do  not  desire  to 
detain  the  committee  longer.  I  know 
there  are  other  gentlemen  better  qualified 
than  I  am  to  speak  to  this  question,  and 
I  cheerfully  yield. 

Mr.  Fulton.  Mr.  Chairman  :  I  desire 
to  say  but  a  very  few  words  upon  the  sec- 
tion now  before  the  committee,  and  I  do 
that  because  it  occurs  to  me  this  is  one  of 
the  most  important  questions  that  has 
come  before  this  Convention. 

I  regret  very  much  indeed,  Mr.  Chair- 
man, that  the  last  gentleman  who  ad- 
dressed the  committee,  in  view  of  the 
great  importance  of  this  section,  did  not 
make  his  very  forcible  and  convincing 
argument    on   some   other   section   that 
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might  have  come  up  at  some  future  time, 
inasmucli  as  he  insisted  and  persisted  in 
making  an  argument  not  upon  the  ques- 
tion before  the  committee  ;  but  as  his 
■  argument  was  made,  the  next  best  thing 
that  I  can  do  as  a  friend  of  this  section  is 
to  asls  the  gentlemen  of  the  committee  to 
bear  in  mind  that  that  forcible  argument 
was  not  made  upon  this  sectioa.  And 
gentlemen,  I  appeal  to  you  now,  when  you 
come  to  vote  i^pon  this  section,  that  yoii 
do  not  apply  that  argument  which  does 
not  aiDjaly  to  it,  in  your  votes. 

The  question  before  the  committee  was 
■very  fully  argued  by  the  gentleman  from 
Columbia,  (Mr.  Buckalew,)  and  a  num- 
ber of  forcible  reasons  given  why  this 
section  should  be  adopted  by  the  com- 
mittee, and  as  no  attempt  has  yet  been 
made  to  answer  any  of  the  arguments,  1 
will  only  make  a  veiy  few  reuiarks. 

It  is  admitted  by  every  gentleman  in 
this  Convention  that  something  has  been 
demanded  for  the  relief  of  the  judiciary 
of  the  Commonwealth.  Now,  if  we  have 
made  up  our  minds  that  we  are  going  to 
do  something  for  the  re-organization  of 
our  judiciary,  what  is  that  to  be,  or  why 
should  we  di-ag  any  outside  question  here 
entirely  disconnected  with  this,  when  we 
are  considering  this  important  subject  ?  I 
believe  that  it  is  pretty  well  conceded  that 
the  associate  judges  on  our  common  pleas 
benches  will  be  abolished  by  this  Con- 
vention. 

Now,  I  want  to  call  the  attention  of  gen- 
tlemen of  the  committee  to  the  fact  that 
this  is  a  very  important  and  radical 
change.  It  is  one  that  I  am  not  certain 
will  meet  with  the  favor  of  the  people  of 
this  Commonwealth  unless  we  give  them 
something  to  take  the  place  of  those  asso- 
ciate judges.  How  are  we  to  do  this? 
We  are  told  now  daily  that  if  the  associate 
judges  were  abolished  you  would  leave  it 
entirely  in  the  hands  of  one  man.  Where 
is  the  remedy  ?  In  the  very  section  now 
before  the  Convention,  if  we  organize  the 
courts  of  the  Commonwealth  in  districts 
of  three  judges  learned  in  the  law  who 
are  to  preside  over  our  courts  in  every 
question  of  importance,  does  not  that  re- 
place, yea,  more  than  replace,  our  aasoci- 
ate  judge  system? 

Another  thing  that  is  expected  of  this 
Convention  is  to  bring  speed3'  justice  to 
the  i^eople,  and  that  at  the  smallest  possi- 
ble cost.  It  is  insisted,  if  we  are  to  organ- 
ize any  kind  of  districts,  why  not  go  back 
and  take  the  circuit  court  that  was  rejected 
by  this  Convention.    Here  is  an  answer 


to  that  question :  If  we  organize  these 
courts,  three  counties  in  a  district,  or  a 
district  sufficiently  large  for  three  judges, 
everj^  man's  case  may  \ye  adjudicated 
and  tried,  probably  to  the  satisfaction  of 
a  large  niajority  of  them,  right  in  his 
own  county,  right  at  home,,  at  the  very 
smallest  cost,  without  carrying  him  away 
into  some  neighboring  county  or  city, 
there  to  laave  his  case  tried. 

There  are  a  number  of  other  things  that 
might  be  said  in  favor  of  this  system,  but 
I  will  not  detain  the  committee^  as  it  is 
late ;  but  I  do  hope  that  the  committee  will 
think  seriously  of  this  matter  of  the  or- 
ganization of  our  judiciary,  as  it  is  one  of 
importance.  To  meet  the  expectations  of 
the  people  (because  the  people  are  ex- 
I)ecting  relief  in  this  matter  from  this 
Convention)  we  must  do  son"vething,  and 
I  think  that  the  present  section  now  be- 
fore the  com.mittee,  with  perhaps  a  few 
modifications,  is  as  near  what  the  wants  of 
the  people  demand  as  anything  we  can 
get. 

Mr.  Stanton,  I  move  that  the  com- 
mittee rise,  report  progress,  and  ask  leave 
to  sit  again. 

The  motion  was  not  agreed  to,  there  be- 
ing, on  a  division,  ayes  thirty-five,  noes 
thirty-six. 

ISIr.  Kaine.  Mr.  Cliairman :  I  consider 
this  amendment  of  very  considerable  im- 
portance, and  I  desire  to  have  it  as  it 
stands  before  the  committee,  treated  fair- 
ly. I  do  not  desire  it  to  be  affected  hy  the 
speech  that  has  been  made  by  the  gentle- 
man from  Chester  (Mr.  Darlington)  upon 
the  subject  of  free  or  cumulative  voting. 
When  he  commenced  his  remarks,  he  es- 
chewed any  idea,  as  I  understood  him,  of 
s]3eaking  ui>on  the  question  of  the  maimer 
of  electing  the  judges,  but  distinctly  stat- 
ed that  when  that  question  came  before 
the  Convention,  it  would  hear  from  him. 

Mr.  Darlington.  Will  the  gentleman 
allow  me  to  explain  ? 

Mr.  Kaine.     Yes,  sir. 

Mr.  Darlington.    I  endeavored  to  saj^ 
distinctly  that  the  subject  had  been  pre- 
cipitated  upon  the  Convention,   against 
my  motion,  and  I  had  hoped  it  would  b 
put  off  to  a  later  day. 

Mr.  Kaine.  The  gentleman  said  that 
also,  I  remember  very  well ;  but  he  fur- 
ther said  the  other,  in  a  previous  part  of 
his  remarks:  That  when  the  question  came 
up,  the  Convention  or  the  committee 
would  hear  from  him.  I  thought  that  re- 
mark upon  his  part,  wasentirelj-  unncces- 
saiy,  because  the  Convention  very  well 
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knows  that  when  any  question  of  any  im- 
portance at  all  eomes  up,  it  hears  from  the 
gentleman  from  Chester.  But  on  this  oc- 
casion I  do  not  want  the  committee  to  he 
impressed  witli  the  remarks  that  have 
fallen  from  that  gentleman,  upon  a  sub- 
ject that  is  not  at  all  before  the  committee. 

The  question  before  the  committee  is 
upon  the  change  of  date  ;  whether  they 
will  change  it  from  187S  to  1874.  I  am  not 
at  all  particular  about  whether  the  elec- 
tion shall  take  place  in  1873,  or  1874,  or 
1875.  That  is  a  matter  that  can  be  easily 
arranged  hereafter,  if  the  Convention 
should  deteriuine  upon  this  manner  of  se- 
lecting the  judges,  and  the  manner  of 
their  holding  courts  here  proposed. 

The  objection  is  made  that  an  election 
held  in  1874,  or  sooner,  or  a  year  or  two 
after,  probably  would  turn  the  judges 
now  in  commission  out  of  office.  I  beg 
the  members  of  this  committee  to  re- 
member that  by  the  amendment  to  the 
Constitution  in  1850  every  judge,  supreme 
as  well  as  common  pleas,  of  the  State  was 
turned  out  of  office,  and  a  schedule  for 
that  purpose  was  placed  in  the  article  it- 
self. Would  it  be  any  harder  to  turn  the 
judges  out  of  office  now  than  it  was  then? 
By  the  amendment  to  the  Constitution  of 
1837-38  a  limited  time  was  allowed  to 
judges  who  had  been  in  office  so  long. 
Those  who  had  been  in  for  a  longer  period 
were  turned  out  at  once.  But  in  1850^ 
when  the  manner  of  selecting  judges  was 
changed  from  appointment  to  selection, 
it  went  into  operation  at  once,  and  im- 
mediately upon  the  adoption  of  the 
amendment  to  the  Constitution  and  the 
election  of  judges  thereunder,  all  the 
commissions  of  the  old  judges  expirejd. 
That  may  be  done  so  now,  or  it  may  be 
done  otherwise;  it  is  very  easily  provided 
for  in  the  schedule. 

The  only  thing  I  contend  for  here  now 
is  the  plan  provided  by  this  amendment 
for  the  selection  and  organization  of  the 
courts  of  common  pleas.  I  want  three 
judges,  and  I  want  them  to  be  elected  in 
districts.  Those  districts  may  be  estab- 
lished by  the  Legislature.  I  want  three 
judges  learned  in  the  law.  I  want  the 
State  divided  into  districts  bj''  the  Legis- 
lature, if  this  Convention  sees  proper. 
They  may  be  elected  in  any  manner  that 
niaj'  suit  this  Convention  or  the  Legisla- 
ture. The  pz-oposition,  as  it  now  stands 
before  the  Convention,  does  not  involve 
the  question  of  free  or  cumulative  voting 
at  all.  A  district  can  elect  three  judges 
as  well  as   one,   and    they    may  be   all 


Bemocrats  or  all  Republicans,  just  as  the 
districts  may  be,  or  they  maj''  bo  just  as 
the  people  choose  to  select.  If,  however, 
the  Convention  should  hereafter  deter- 
mine upon  adojiting  a  different  sj'stem  of 
electing  the  judges  of  the  Supreme  Court 
and  of  the  court  of  common  pleas,  as 
has  already  been  indicated  in  regard  to 
the  Supreme  Court  by  the  gentleman 
who  offered  an  amendment  once  or  twice 
on  that  subject,  very  well. 

The  gentleman  from  Chester  says  that 
such  a  system  of  voting  as  that  has  never 
been  heard  of  in  any  State  in  this  Union, 
except  in  the  State  of  New  York.  Why, 
sir,  he  has  been  living  under  a  system  of 
that  kind  and  has  been  exercising  it 
for  the  last  thirty  j'ears.  For  the  last 
thirty  years  the  gentleman  from  Ches- 
ter has  been  voting  for  one  inspector 
of  election,  while  his  neighbor  of  oppo- 
site ]5olitics  has  been  voting  for  another. 

Mr.  Darlington.  Allow  me  to  ex- 
plain. I  did  aiot  say  any  such  thing.  I 
only  said  that  as  to  judges  it  had  not 
been  applied. 

Mr.  Kaine.  I  should  like  to  know  of 
the  gentleman  from  Chester  what  differ- 
ence it  makes  in  principle  whether  you 
elect  judges  of  the  covirt  of  common  pleas 
or  any  other  officers  under  that  system, 
or  whether  you  elect  inspectors  of  elec- 
tion. He  said  it  had  never  been  applied 
to  the  judiciar3^  There  again  the  gentle- 
man from  Chester  is  mistaken,  because 
for  the  last  three  or  four  years  one  branch 
of  the  judiciary  at  least  has  been  selected 
upon  that  system  ;  I  refer  to  jurj'  com- 
missioners. I  presume  the  gentleman 
has  that  system  in  Chester  county,  as  I 
believe  it  is  a  general  law.  No  fault  has 
been  found  with  that.  No  fault  has  been 
found  with  the  election  of  inspectors  of 
elections  since  tlie  act  of  1839  under  the 
Constitution.     So  much  for  that. 

Under  this  system  for  the  constitution 
of  the  courtsof  common  pleas,  there  would 
be  three  judges  in  a  district,  one  judge 
holding  a  court  during  one  session  in  one 
county  ;  at  the  next  session  in  the  same 
county  the  court  being  held  bj^  another 
judge,  and  so  on  alternating  all  around 
the  district,  and  at  times  to  be  fixed  by 
law,  either  once,  twice  or  three  times  a 
year,  those  judges  would  meet  in  each 
county  as  a  court  in  banc,  and  then  hear 
the  important  questions  that  might  be 
brought  before  them  ;  as  I  stated  before, 
questions  arising  upon  motions  for  new 
trials,  in  which  all  the  important  legal 
questions  in  a  case  could  be  re-argued  and 
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adjudicated,  and  if  they  had  been  decided 
rightly  in  the  first  instance  by  the  judge 
who  held  the  court,  the  verdict  would 
stand  ;  otherwise,  it  would  be  set  aside 
and  a  new  trial  awarded. 

Mr.  EwiNG.  Allow  me  to  ask  the  gen- 
tleman, wherein  does  that  system  differ 
from  the  New  Yorii  system,  which  it  has 
been  stated  over  and  over  again  has 
caused  such  great  delays  in  the  decision 
of  causes  ? 

Mr.  Kaine.  I  do  not  think  there  is 
any  similarity  to  the  New  York  system 
at  all.  Which  court  of  New  York  does 
the  gentleman  refer  to  ? 

Mr.  EwiNa.  To  all  their  courts.  I  un- 
derstand it  to  be  precisely  the  system  of 
their  Superior  Court,  the  court  of  common 
pleas,  and"  what  they  call  their  Supreme 
Court. 

Mr.  Kaine.  It  has  no  similarity  to 
either  of  them,  not  one  particle.  The 
gentleman  has  not  looked  at  the  provision 
in  regard  to  the  constitution  of  the  courts 
of  the  State  of  New  York,  or  he  has  not 
looked  at  the  proposition  now  under  con- 
sideration before  the  committee. 

This  plan  would  have  the  advantage  of 
having  three  judges  in  place  of  one.  It 
would  have  the  advantage  also,  if  it 
should  happen  that  one  of  the  judges 
should  be  in  bad  health,  feeble,  not  able 
to  attend  his  courts,  the  others  could  hold 
the  court  in  his  place.  Now,  the  gentle- 
man from  Allegheny  wants  to  know  the 
difference  between  this  system  and  that 
of  the  State  of  New  York.  I  answer  that 
there  is  no  similarity  betweem  them  at 
all ;  but  I  want  to  know  of  the  gentleman 
from  Allegheny  whetlier  the  same  princi- 
ple does  not  prevail  in  the  district  court 
of  Allegheny  county  ;  whether  the  two 
judges  there,  and  in  the  court  of  common 
pleas  also,  where  they  have  three  judges, 
do  not  meet,  perhaps,  once  a  week,  or  once 
a  month  at  least,  and  hold  courts  in  banc 
for  the  decision  of  j  ust  such  questions  as 
I  have  named.  Will  the  gentleman  an- 
swer? 

The  .Chairman.  The  gentleman  from 
Allegheny  (Mr.  Ewing)  is  interrogated. 

Mr.  Kaine.  The  gentleman  from  Alle- 
gheny does  not  answer,  because  he  knows 
it  is  exactly  so.  He  knows  that  that  is 
precisely  the  case  there,  and  I  know  they 
are  very  innch  wedded  to  that  system 
there.  They  do  not  desire  it  to  be  changed 
at  all.  All  they  want  there,  is  more 
judges ;  they  want  more  legal  force.  They 
have,  in  a  population  of  one  Jiundred  and 
eighty  thousand  or  two  hundred  thou- 


sand', about  five  judges  now,  and  they 
want  one  or  two  more,  while  in  an  adjoin- 
ing district  to  Allegheny,  where  thej'  have 
a  population  of  one  hundred  and  fifty 
thousand,  they  have  but  one  solitary 
judge;  and  in  that  district  I  believe  our 
worthy  chairman  resides.  Now,  sir,  if 
this  system  is  good  for  the  county  of  Alle- 
gheny and  the  city  of  Philadelphia,  for  it 
prevails  in  this  city  just  in  the  same  way, 
if  it  is  advantageous  in  the  cities,  why  not 
let  US'  have  ft  in  the  country  districts  as 
well  as  here?  Gentlemen  say  that  any- 
thing that  will  relieve  the  people  is  de- 
sired, and  I  am  satisfied  this  will  do  it 
better  than  anything  that  has  yet  been 
presented  to  the  consideration  of  this  Con- 
vention. 

The  genteman  from  Chester  also  said 
that  this  was  nothing  mnve  than  the  plan 
of  the  circuit  court,  which  had  been  voted 
down.  It  has  no  similarity  to  the  circuit 
court  at  all.  The  gentleuTan  certainly  had 
not  read  it,  or  he  would  not  have  made  a 
statement  of  that  kind. 

Mr.  Darlington.  I  rise  to  explain. 
What  1  said  was  that  the  intermediate 
court  was  voted  down,  and  this  was  but 
an  intermediate  court. 

Mr.  Kaine.  The  gentleman  said  it  was 
just  like  the  circuit  court  that  bad  been 
voted  down.  I  say  it  has  no  similarity  to 
the  circuit  court  at  all,  nor  is  it  an  inter- 
mediate court,  as  he  chooses  to  call  it.  It 
is  a  kind  of  a  district  court.  'It  bears  no 
resemblance  to  the  circuit  court,  because 
ihat  was  a  sepai-ate  and  distinct  court  with 
appellate  jurisdiction.  This  has  none. 
There  is  no  increase  in  the  number  of 
judges.  The  same  judges  of  the  court  of 
common  pleas  hold  this  court  in  banc ; 
and,  as  I  have  said,  if  this  system  of 
holding  courts  in  banc  which  prevails 
in  districts  where  they  have  two  or  more 
judges  in  those  district  courts  and  courts 
of  common  pleas,  answei-s  well  there,  I 
am  satisfied  it  will  answer  as  well  here. 

The  details  of  the  system  can  be  very 
easily  provided  if  the  Convention  should 
be  satisfied  with  the  principle.  The  sec- 
tion would  require  an  amendment,  if 
adopted  in  this  way,  that  the  districts 
should  be  provided  by  the  Legislature 
and  limiting  the  number  of  counties  at 
least  that  shoukl  be  contained  in  a  district. 
Some  other  amendments  would  be  re- 
quired, because,  as  I  stated  to  the  com- 
mittee when  I  first  spoke  of  the  amend- 
ment, I  had  arranged  it  in  a  different  Avay 
from  that  in  which  it  is  now  presented 
here ;  but  the  principle  is  the  same.    It  is 
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the  tbree  judges  in  a  district,  holding 
courts  alternately,  and  holding  courts  and 
sessions  in  banc.  Those  are  the  distinc- 
tive features  contained  in  the  proposition 
and  which  I  desire  to  engraft  in  the  Con- 
stitution. 

■  When  the  question  of  the  manner  of  se- 
lecting these  judges  arises,  then,  like  the 
gentleman  from  Chester,  I  may  have 
something  to  say  upon  the  subject.  Wheth- 
er they  shall  be  elected  by  the  people  at 
large,  in  the  district,  or  whether  they 
shall  be  elected  upon  any  other  system  of 
voting,  will  be  a  matter  for  this  Conven- 
tion to  determine ;  but  it  can  make  no 
difference  upon  the  question,  it  can  make 
no  difference  upon  the  principle,  it  can 
make  do  difference  upon  the  utility  and 
advantage  of  the  court,  so  that  we 
have  the  three  judges,  so  that  they  alter- 
nate in  holding  the  courts,  so  that  the 
three  judges  meet  together  and  hold  courts 
in  banc  for  the  decision  of  such  questions 
as  may  be  provided  for  their  decision, 
either  by  law  or  by  a  general  rule. 

Mr.  M'MuRKAY.  I  move  that  the  com- 
mittee rise,  rei)ort  progress,  and  ask  leave 
to  sit  again. 

The  motion  was  not  agreed  to,  there 
being  on  a  division,  ayes  thirty-one  ;  less 
than  a  inajority  of  a  quorum. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
York,  (Mr.  Cochran,)  to  the  amendment 
of  the  gentleman  from  Fayette  (Mr. 
Kaine.) 

Mr.  Armstrong.  I  desire,  before  the 
vote  is  taken,  to  say  a  very  few  words  on 
this  question.  As  the  proposition  now 
stands,  the  first  division  of  it  having  been 
voted  down,  it  raises  two  distinct  ques- 
tions. The  first  is  embraced  in  the  fol- 
lowing words  :  "At  the  general  election 
in  the  year  1873" — now  proposed  to  be 
amended  to  1874 — "and  every  tenth  year 
thereafter,  the  qualified  electors  of  each 
district  shall  elect  three  judges." 

It  is  impossible,  in  the  nature  of  things, 
to  carry  that  out.  Three  judges  may  be 
elected  at  the  first  election,  because  then 
it  is  an  open  question  ;  but  who  is  to  in- 
sure the  lives  of  the  judges  until  the  next 
election  ?  And  yet  the  language  is  im- 
perative, and  provides  that  three  judges 
shall  be  elected  every  ten  years.  Now,  if 
at  any  time  before  the  ten  years  expire, 
any  one  of  the  judges  dies,  his  place  must 
either  be  left  vacant  or  a  successor  must 
be  either  appointed  or  elected.  When 
there  is  a  single  vacancy  to  be  filled,  no 
cumulative  system  of  voting  can  be  ap- 


plied, as  there  is  but  one  person  to  be 
elected.  When  there  is  only  a  single  va- 
cancy the  whole  system  becomes  impossi- 
ble of  application.  No  mode  is  provided 
here  for  the  filling  of  such  vacancies. 

Mr.  Kaine.  I  desire  to  suggest  to  the 
gentleman  from  Lycoming  that  the  ques- 
tion of  electing  these  judges  is  not  now 
before  the  committee. 

Mr.  Armstrong.  I  am  not  unmindful 
of  that ;  and  yet  the  gentleman,  and  others 
who  have  discussed  the  question,  have 
introduced  it  as  a  necessary  part  of  the 
scheme  which  is  to  be  forced  into  the 
mind  and  presence  of  the  Convention, 
step  by  step.  It  is  a  part  of  his  original 
proposition,  and  it  is  left  out  only  for  ex- 
pediency, in  order  that  the  Convention 
may  be  committed  to  a  jiart  of  the  mea- 
sure, which  renders  the  subsequent  adop- 
tion of  the  rest  of  it  a  necessity.  I  do  not 
propose  to  be  thus  misled.  I  mean  to  un- 
derstand and  discuss  the  question  as  it  is 
in  fact,  and  not  to  be  diverted  from  its  es- 
sential character  by  a  merely  parliament- 
ary device.  The  vote  will  be  on  the  fftst 
division  of  the  question ;  but  that  is  no 
reason  why  we  should  shut  our  eyes  to 
the  ultimate  purpose  of  the  proposed 
amendment.  One  of  the  urgent  reasons 
pressed  earnestly  upon  the  attention  of 
the  Convention,  is  the  necessity  of  allow- 
ing three  judges,  of  the  same  or  of  adjoin- 
ing districts  to  consult,  and  the  districts 
are  ostensibly  to  be  composed  of  three 
judges  each,  for  this  purpose.  If  this  is 
the  only  purpose,  then  it  is  wholly  un- 
necessary. We  need  no  amendment  to 
the  Constitution  to  do  that.  It  may  be 
done  by  the  Legislature  at  any  time  ;  for 
it  is  very  easy  for  the  Legislature  to  pro- 
vide by  law,  if  it  be  so  desirable,  that  in 
three  adjoining  districts  the  judges  shall 
meet  for  purposes  of  consultation,  or  for 
any  other  j  urisdiction  which  may  be  con- 
ferred by  law. 

Mr.  Kaine.  Will  the  gentleman  from 
Lycoming  allow  me  to  ask  him  a  ques- 
tion? 

Mr.  Armstrong.    Certainly. 

Mr.  Kaine.  Will  the  gentleman  tell 
me  what  necessity  there  is  for  putting 
into  the  Constitution  a  provision  that  the 
Supreme  Court  shall  consist  of  seven 
j  udges  ?  Has  not  the  Legislature  now  a 
right  to  make  it  seven  or  nine  ? 

Mr.  Armstrong.  They  have  undoubt- 
edly such  right;  but  it  was  expedient 
because  it  is  proper  and  usual  to  define  in 
the  Constitution  the  organization  of  the 
court   of    last   resort,  and  if    this  were 
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equally  proper  and  reasonable  I  would 
not  object  to  it.  The  gentleman  from 
Columbia,  (Mr.  Buckalew,)  however, 
has  on  frequent  occasion  suggested,  and 
frequently  with  great  force,  that  that 
which  the  Legislature  may  appropriately 
do  ought  not  to  go  in  the  Constitution  un- 
less there  be  good  reasons  for  it.  Now,  I 
fail  to  perceive  any  sufficient  reason  for 
the  proposed  change.  It  seems  far  more 
probable  that  it  is  an  efltbrt  to  get  the 
Convention  committed  to  the  system  of 
cumulative  voting,  for  there  is  no  neces- 
sity whatever  for  a  constitittional  provi- 
sion to  require  that  certain  judges  within 
a  given  district  may  or  shall  consult.  It 
is  within  the  appropriate  province  of  the 
law  and  should  be  left  there.  Mere  ad- 
visory consultation  they  may  have  now ; 
and  if  it  wants  to  be  more  definitely  de- 
lined  by  law,  it  can  be  done ;  but  the  idea 
seems  apparent  to  force  the  Convention 
into  adopting  a  system  of  triplicate  dis- 
tricts and  triplicate  judges  in  such  dis- 
tricts and  then  urge  the  propriety  of  their 
election  by  the  cumulative  vote.  Let 
that  question  come  up  when  it  ought  to 
come  up,  on  the  report  of  the  Committee 
on  Elections,  and  come  before  this  body  in 
its  own  distinct  and  proper  form  and  at 
the  proper  time,  and  let  it  be  so  distinct 
and  clear  that  it  may  stand  or  fall  upon  its 
own  exclusive  merits.  The  Constitution 
is  not  the  place  to  try  experiments.  And 
of  all  places  the  judiciary  is  the  last  upon 
which  we  should  try  that  experiment. 
Let  it  be  first  tested  by  experience  in 
some  other  mode.  Let  the  Legislature 
enact  it  if  it  be  so  excellent,  and  if  it  work 
badly  repeal  it  when  its  failure  is  made 
manifest,  but  do  not  force  it  on  us  at  this 
time,  and  in  connection  with  so  impor- 
tant a  branch  of  our  work  as  the  judicial 
system  of  the  State. 

The  gentleman  speaks  of  relief  to  the 
Supreme  Court.  I  am  as  firmly  con- 
vinced of  the  necessity  of  relief  to  the 
Supreme  Court  as  I  ever  was,  and  I  deeply 
regret  that  the  Convention  saw  tit  to 
vote  down  the  scheme  which  in  my 
judgement  has  the  least  evil  of  any  of 
the  plans  which  has  been  proposed  to 
that  end  The  gentleman  deprecates  de- 
lay, and  yet  proposes  to  so  constitute  the 
courts  that  cases  must  be  held  under  ad- 
visement for  a  year  in  order  to  have  a 
consultation  with  judges  who  did  not 
hear  and  are  not  in  position  to  decide.  By 
whatever  name  he  may  call  it,  it  is  but  a 
mode  of  constituting  a  cumbersome,  in- 
convenient, dilatory  and  useless  interme- 


diate court,  in  which  cases  are  to  be  held 
under  the  supervision  of  three  judges  till 
they  can  make  up  their  minds  before  they 
can  be  taken  to  the  Supreme  Court.  It  is 
unnecessary  and  useless,  because  the  de- 
cision when  made  would  carry  no  weight 
or  force  whatever  with  it ;  it  would  be  a 
mere  matter  of  consultation,  and  would 
complicate  the  administration  of  courts 
of  original  jurisdiction  without,  as  I  be- 
lieve, relieving  the  Supreme  Court  in  the 
least. 

As  to  that  part  of  the  section  which 
provides  that  the  judges  shall  reside 
within  their  district,  it  is  fully  covered  by 
the  nineteenth  section  which  will  be  found 
on  the  eighth  page  in  almost  the  same 
terms,  and  not  to  pass  now,  as  it  will  dis- 
tort the  report  of  the  committee  and  em- 
barrass our  future  deliberations  upon  it. 
There  is,  therefore,  nothing  left  of  this 
section  that  should  commend  itself  to 
the  committee.  If  the  amendment  be 
adopted  it  will  provide  a  beginning  place 
to  introduce  the  system  of  cumulative 
voting. 

I  believe  the  committee  is  ready  for  a 
vote,  and  I  do  not  wish  to  detain  them 
with  any  elaborate  discussion.  I  simply 
bring  these  things  to  their  attention  briefly, 
and  the  more  particularly  so,  as  I  did  not 
wish  to  speak  until  every  other  gentleman 
had  said  what  he  desired  to  say  on  the 
sitbject.    I  call  for  a  vote. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
York  to  the  amendment  striking  out 
"seventy-three"  and  inserting  "seventy- 
four." 

Mr.  M'MuRBAY.  I  now  move  an  amend- 
ment to  the  amendment,  to  strike  out  all 
the  words  intervening  between  the  words 
"elected,"  in  the  ninth  line  of  the  amend- 
ment, and  the  word  "courts"  in  the 
fourteenth  line.  The  words  proposed  to 
be  stricken  out  are : 

"And  when  more  than  one  county  shall 
compose  a  district,  they  shall  so  alternate 
in  holding  courts  in  the  several  counties 
composing  the  district,  that  the  same 
judge  shall  not  sit  oftener  than  once  in 
every  third  successive  regular  term  of  the 
courts  to  be  holden  in  said  county,  unless 
from  some  unavoidable  cause  it  shall  be 
rendered  impracticable." 

The  amendment  to  the  amendment  was 
rejected— ayes  eight,  less  than  a  majority 
of  a  quorum. 

Mr.  Stanton.  I  move  that  the  com- 
mittee rise,  report  progress,  and  ask  leave 
to  sit  again. 
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Mr.  H.  W.  Smith.  Is  it  in  order  to 
amend  that  motion  ? 

TJie  Chairman.    It  is  not. 

Mr.  H.  W.  Smith.  I  was  going  to  pro- 
■  pose  to  amend  it  to  read  in  this  way  :  That 
the  committee  report  little  or  no  progress, 
and  never  sit  again.     [Laughter.] 

The  Chairman.  The  question  is  on  the 
motion  of  the  gentleman  from  Philadel- 
phia (Mr.  Stanton.) 

The  motion  was  not  agreed  to,  there  be- 
ing ayes  thirty-one,  less  than  a  maiority  of 
a  quorum. 

The  Chairman.  The  question  is  upon 
the  second  division  of  the  amendment  of- 
fered by  the  gentleman  from  Fayette 
(Mr.  Kaine.) 

M.  BucKALEW.  Mr.  Chairman :  I  re- 
new my  amendment  to  strike  out  "1873," 
and  insert  "1883;  and  on  that  motion  I 
desire  to  say  a  few  words  to  the  committee 
of  the  whole.  It  is  very  evident  that  at 
this  time  of  the  afternoon,  when  so  many 
members  are  absent,  it  is  very  difficult  to 
get  a  majority  of  a  quorum  to  vote  either 
yea  or  nay  u^pon  any  question ;  and,  there- 
fore, it  is  scarcely  necessary  at  this  time 
to  discuss  thoroughly  the  proposition  con- 
tained in  the  pending  amendment. 

This  amendment  puts  the  proposition 
clear  of  all  existing  commissions,  as  I  said 
before,  of  any  of  the  judges  throughout 
the  Commonwealth ;  and  it  establishes 
a  rule  under  which  the  Legislature  can, 
at  the  expiration  of  the  pending  commis- 
sions, form  districts  under  which  judges 
shall  thereafter  be  elected. 

Mr.  Bartholomew.  Will  the  gentle- 
man from  Columbia  give  way  until  I  ask 
for  a  call  of  the  House  to  see  if  there  is  a 
quorum  present  ? 

Mr.  BucKALEW.  I  will  give  way  for 
the  present. 

The  Chairman.  The  Chair  will  inform 
the  gentleman  from  Schuylkill  that  there 
are  sixty-eight  gentlemen  present. 

Mr.  BrcKALEW.  This  amendment  leaves 
the  question  of  the  arrangement  of  exist- 
ing terms  open  for  disposition  in  another 
part  of  this  article,  or  in  the  schedule  ;  and 
also  the  question  of  tilling  vacancies  in  the 
inteiwal  between  the  present  time  and  the 
expiration  of  the  period  of  ten  3'ears.  It 
separates  this  proposed  amendment  from 
all  those  questions  of  detail  to  which  I 
referred  before.  The  chairman  of  the 
Committee  on  Judiciary,  with  great  inge- 
nuity, has  inter]30sed  several  considera- 
tions that  had  not  been  referred  to  before. 
The  question  of  filling  vacancies  in  the 
courts  of  common  pleas,  as  well  as  in  the 


Supreme  Court,  is  a  question  distinct  and 
separate  from  all  others,  and  to  be  passed 
upon  when  it  arises.  I  imagine  that  the 
Convention  may  find  it  convenient — in 
view  of  the  rule  for  the  filling  of  vacan- 
cies in  offices  in  the  State  which  was  re- 
ported by  the  Committee  on  Suffrage, 
Election  and  Representation,  that  all  such 
otfices  shall  be  filled  for  unexpired  terms 
— to  provide  that  vacancies  in  judicial  dis- 
tricts shall  be  filled  for  the  remainder  of 
the  unexpired  terms  by  the  Governor  of 
the  Commonwealth  by  and  with  the  ad- 
vice and  consent  of  the  Senate.  My  own 
mind  inclines  to  that  arrangement ;  but 
we  must  dispose  of  this  subject  before 
we  make  pro^^sion  for  these  details  rela- 
tive to  the  filling  of  offices,  for  the  filling 
of  vacancies,  and  also  some  proposed  sys- 
tem of  electing  judges.  It  is  not  neces- 
sary, however,  that  any  further  consider- 
ation should  be  given  this  subject  at  this 
time.  When  we  reach  it,  we  shall  dispose 
of  it  in  such  a  manner  as  a  majority  of 
this  Convention  shall  think  proper. 

The  gentleman  from  Lycoming  says 
also— and  I  refer  to  this  because  it  is  an  im- 
portant question  and  should  be  taken  in 
its  full  force— that  the  judges  of  adjoining 
common  pleas  districts  might  be  author- 
ized by  statute  to  meet  together  and  con- 
sult, and  in  that  manner  you  might  get 
some  such  result  as  is  contemplated  by 
this  section. 

Mr.  Wright.  Will  the  gentleman  from 
Columbia  give  way  for  a  motion  that  the 
committee  rise  ? 

Mr.  BucKALEW.  I  will  conform  to  the 
views  of  a  majority  of  the  gentlemen  pre- 
sent. 

]Mr.  Wright.  Mr.  Chairman :  I  move 
that  the  committee  of  the  whole  now  rise, 
report  progress,  and  ask  leave  to  sit  again. 

The  motion  was  agreed  to.  The  com- 
mitte  rose,  and  the  President  having  re- 
sumed the  chair,  the  chairman  (Mr.  Harry 
White)  reported  that  the  committee  of 
the  whole  had  had  under  consideration 
the  article  reported  by  the  Committee  on 
Judiciary,  and  had  instructed  him  to  re- 
port progress,  and  ask  leave  to  sit  again. 

Leave  was  granted  the  committee  of  the 
whole  to  sit  again  to-morrow. 

the  FUNEBAIi  OF  MR.  M'ALLISTER. 

The  President.  The  Chair  will  an- 
nounce that  he  has  appointed  the  com- 
mittee to  attend  the  funeral  of  the  late 
H.  N.  M'Allister,  ordered  by  the  resolu- 
tion of  the  House  this  morning.  The 
names  will  be  read  by  the  Clerk. 
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The  Clerk  read  as  follows :  The  memorial  was  laid  upon  the  table. 

Andrew    G.    Curtin,    Andrew     Reed,  ^            ^^  absence. 
John  M.   Bailey,  Wm.  H.  Smith,  Tho's 

R.  Hazzard,  J.  Alex.   Simpson,  Geo.  N.  Mr.  Beebe  asked  and  obtained  leave  of 

Corson.  absence  for  Mr.  Howard  for  a  few  days 

petitions   and  memorials.  from  to-day,  on  account  of  illness. 

Mr.  Gibson  asked  and  obtaind  leave  to  Mr.  Stanton.  I  move  that  the  Conven- 

present  a  memorial  of  forty-nine  citizens  tion  do  now  adjourn. 

of  York  county,  asking  for  the  recogni-  The  motion  was    agreed)  to,    and  the 

tion  of  tlie  Almighty  God  and  the  ohris-  Convention    (at    five    o'clock    and    fifty 

tian  religion  in  the  Constitution.  minutes  P.  M.)  adjourned. 
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l^^INETY-FOUETH    DAY. 


Wednesday,  May  7,  1873. 

The  Convention  met  at  ten  o'clock  A. 
M.,  Hon.  W.  M.  Meredith,  President,  in 
the  cliair. 

Rev.  J.  W.  CuRRY  offered  up  the  follow- 
ing 

PRAYER. 

We  reverently  coaie  into  Thy  presence 
this  morning.  Oh  Lord,  to  invoke  Thy 
blessing  upon  our  hearts.  We  are  grate- 
ful to  Thee  for  the  preservation  of  our 
health  and  lives  during  the  night  which 
is  past.  We  thank  Thee  for  the  light  of 
this  day  and  the  privilege  we  have  of  call- 
ing upon  Thy  holy  name.  Thou  hast  in- 
vited us  to  come  boldly  to  the  throne  of 
grace  where  we  may  obtain  mercy  and 
find  grace  to  help  in  every  time  of  need. 
Conscious  we  are  this  morning  that  we 
are  surrounded  by  death  throughout  the 
land.  The  messiber  of  this  Convention 
from  Centre  county,  whose  voice  was 
heard  in  this  Hall  one  week  ago,  is  now 
silent  in  death.  The  electric  wire  brings 
to  us  tlie  sad  intelligence  that  our  minis- 
ter at  the  court  of  St.  Petersburg  (Judge 
Orr)  lias  also  fallen,  death  having  claim- 
ed him  as  its  victim.  Death  enters  the 
high  places  of  honor  and  trust.  The  rich 
and  poor  fall  together.  One  bj'  one  we 
are  passing  the  way  of  all  the  earth. 
Would  it  please  Thee  to  prepare  us  for 
every  dispensation  of  Thy  Providence ! 
May  we  always  be  ready  to  meet  the 
bridegroom  at  his  coming  ;  and  do  Thou 
help  us  at  all  times  to  trust  Thee  with  all 
our  hearts.  Would  it  please  Thee  this 
morning  to  inspire  us  Avith  gratitude  and 
grace  to  perform  our  duties  with  fidelity ; 
and  when  on  earth  we  have  finished  our 
course,  in  Tliine  everlasting  kingdom  save 
us  all  with  the  power  of  an  everlasting 
life,  in  Christ  Jesus.    Amen. 


The  Journal  of  yesterday's  proceedings 
was  read  and  approved. 

PETITIONS   AND   MEMORIALS. 

Mr.  M'Clean  presented  a  petition  of 
citizens  of  Gettysburg  asking  for  the  ac- 
knowledgment of  Almighty  God  in  the 


Constitution  of  the  State  ;  and  also  a  simi- 
lar petition  signed  by  fifteen  citizens  of 
Adams  county,  which  were  laid  on  the 
table. 

Mr.  J.  N.  Purviance  presented  a  peti- 
tion of  citizens  of  Butler  county  praying 
an  acknowledgment  of  God  as  the  source 
of  authority  in  civil  government  to  be  in- 
serted in  the  Constitution,  which  was 
laid  on  the  table. 

Mr.  Patton  presented  a  petition  of  citi- 
zens of  Bradford  county,  asking  that  a 
clause  be  inserted  in  the  new  Constitu- 
tion prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors,  which  was  laid 
on  the  table. 

liEAA-ES  OF  absence. 

Mr.  W.  H.  Smith.  I  ask  leave  of  ab- 
sence for  Mr.  Guthrie  for  a  few  days  on 
account  of  sickness. 

Leave  was  granted. 

Mr.  K  AiNE.  I  ask  leave  of  absence  for 
Mr.  Dallas  for  a  few  days  from  to-day. 

Leave  was  granted. 

Mr.  CuYLER.  I  was  requested  by  Mr. 
Knight  to  ask  leave  of  absence  for  him 
for  this  week,  which  I  do. 

Leave  was  granted. 

m'allister  memorial. 

Mr.  Carter.  I  beg  leave  to  oSer  the 
following  resolution  : 

Resolved,  That  the  Committee  on  Print- 
ing be  instructed  to  procure  the  printing 
of  the  proceedings  of  the  Convention  on 
the  occasion  of  the  death  of  the  Hon.  H. 
N.  M'Ailister  in  memorial  form,  with 
portrait ;  and  that  five  hundred  copies  be 
printed  for  distribution. 

The  resolution  was  passed  to  a  second 
reading  and  read  the  second  time. 

Mr.  Darlington.  Mr.  President :  The 
gentleman  from  Lancaster  has  taken  the 
course  which  was  pursued  by  the  gentle- 
man from  Fayette  (Mr.  Kaine)  in  refer- 
ence to  the  Hopkins  memorial.  That 
was  satisfactorily  done  and  it  would  be 
much  better  if  we  adopt  precisely  the 
same  plan.  I  move  that  Mr.  Kaine  nave 
it  done  and  the  cost  of  it  stated  to  us.  I  do 
not  remember  what  it  was ;  the  gentle- 
men from  Fayette  knows. 
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Mr.  Kaine.  I  stated  in  the  resolution 
I  oflfered  in  regard  to  the  memorial  of  Col. 
Hopkins  the  parties  who  should  do  this 
work.  It  was  provided  that  it  should  be 
done  in  this  cioy.  In  pursuance  of  that, 
the  Committee  on  Printing  very  kindly 
desired  me  to  arrange  the  matter.  I  did 
so  with  the  Messrs.  Lippincott,  and  they 
prhited  and  bound  five  hundred  copies 
lor  the  sum  of  ^294.  The  portrait  was  en- 
graved by  Mr.  Sartain  from  a  photograph 
furnished  me,  and  that  cost  ^75.  The  au- 
tograph cost  §>2.50.  The  printing  cost,  I 
think,  §7.50  for  the  five  hundred  copies ; 
in  all  less  than  |400,  the  entire  sum.  I 
suppose  the  Committee  on  Printing  in 
this  case,  without  any  order,  would  get 
the  printing  done  at  Lippincotts. 

Mr.  Hay.    The  entire  cost  was  §379. 

Mr.  Kaine.  Three  hundred  and  seven- 
ty-nine dollars,  the  chairman  of  the  com- 
mittee states,  was  the  whole  cost  of  the 
five  hundred  copies. 

Mr.  Lilly.  I  presume  we  can  hardly 
gauge  the  cost  of  this  work  by  the  cost  of 
the  other.  There  may  be  a  great  deal 
more  matter  in  this  or  a  great  deal  less 
than  there  was  in  the  memorial  to  Col. 
Hopkins,  and  it  will  have  to  be  paid  for, 
I  presume,  according  to  the  amount  of 
printed  matter  contained  in  it.  I  think 
it  would  be  well  therefore  to  refer  the 
resolution  to  the  Committee  on  Printing 
or  a  select  committee  to  consider  the 
question  of  cost  before  we  adopt  this  reso- 
lution. 

Mr.  Carter.  I  think,  sir,  that  the 
course  indicated  by  the  resolution  is  the 
proper  one.  The  memorial  to  Col.  Hop- 
kins seemed  to  be  satisfactory  to  all,  and 
it  is  contemplated  by  this  resolution  that 
this  memorial  shall  be  of  the  same  char- 
acter. Whether  it  will  be  more  or  less 
expensive,  and  how  much  more  or  less  it 
may  cost,  of  course  we  cannot  tell  now. 
The  other  work  was  performed  satisfac- 
torily, and  I  presume  this  will  be. 

Mr.  Darlington.  I  move  to  add  at 
the  end  of  the  resolution :  "Provided, 
That  the  cost  does  not  proportionately  ex- 
ceed that  of  the  Hopkins  Memorial." 
["No!"  "No!"] 

Mr.  Carter.  That  is  hardly  necessary. 
The  Lippincotts  are  a  very  respectable 
firm. 

Mr.  Darlington.    I  will  not  press  it. 

The  President.  The  question  is  on 
the  adoption  of  the  resolution. 

The  resolution  was  agreed  to. 


the  judicial  system. 

Mr.  Minor.  I  move  that  the  House  re- 
solve itself  into  committee  of  the  whole, 
on  the  article  reported  by  the  Committee 
on  the  Judiciary. 

The  motion  was  agreed  to,  and  the  Con- 
vention accordingly  resolved  itself  into 
committee  of  the  whole,  Mr.  Harry  White 
in  the  chair. 

The  Chairman.  When  the  committee 
rose  yesterday  they  had  under  consider- 
ation the  amendment  offered  by  the  dele- 
gate from  Columbia  (Mr.  Buckalew)  to 
the  second  division  of  the  amendment  of 
the  gentleman  from  Fayette,  (Mr.  Kaine,) 
which  was  to  strike  out  "187?"  and  insert 
"1883."  When  the  committee  rose,  the 
delegate  from  Columbia  had  the  floor. 
The  delegate  from  Columbia  will  now 
proceed. 

Mr.  Buckalew.  Mr.  Chairman  :  1 
shall  detain  the  committee  hut  a  short 
time  in  concluding  my  remarks  begun 
before  the  adjournment  yesterday.  I  was 
responding  to  the  gentleman  from  Ly- 
coming, (Mr.  Armstrong,)  and  speaking 
to  the  particular  point  mentioned  by  him, 
that  in  case  of  single  judicial  districts, 
districts  with  one  judge,  the  judges  of  ad- 
joining districts  might  meet  and  confer 
together.  It  always  appeared  to  me  that 
that  w^as  a  very  clumsy,  unwieldy  jjlan, 
one  that  would  not  work.  Judges  would 
not  care  to  transact  business  in  districts 
for  which  thej^  were  not  chosen,  to  the 
people  of  whom  they  owed  no  responsi- 
bility, who  had  not  selected  them.  The  ar- 
rangement of  terms  and  business  in  tlieir 
respective  districts  would  be  inconsistent 
with  the  transaction  of  joint  business  in 
the  districts  together.  You  would  Jiavean 
imperfect  tribunal  constituted  with  refer- 
ence to  objects  similar  to  those  which  en- 
tered into  the  consideration  of  circuit 
courts,  but  open  to  very  strong  objection, 
not  only  upon  the  grounds  I  have  men- 
tioned, but  generally  upon  grounds  of  in- 
convenience. 

Some  members  of  the  Convention  have 
expressed  their  opinion  that  the  common 
pleas  districts  might  be  made  with  five  or 
seven  judges  chosen  together  and  acting 
as  occasion  might  require  jointly  for  the 
transaction  of  reserved  business,  and  with 
some  original  jurisdiction.  Now,  the 
strong  objection  to  this  is  that  you  would 
make  your  arrangement  unwieldy  and 
get  too  many  judges,  scattered  too  much  ; 
it  Avould  be  inconvenient  to  get  them  to- 
gether ;  they  would  not  or  could  not  meet 
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more  than  once  a  year,  if  they  met  so 
often,  in  each  county.  The  advantage  of 
limiting  tlae  number  to  three  is  that  the 
judges  can  get  togetlier  conveniently  and 
meet  often.  They  will  be  within  reach  of 
each  other  and,  with  the  facilities  which 
we  now  liave  by  railroads,  there  woiald 
be  no  difficulty  in  working  a  plan  with 
that  number. 

Mr.  Chairman,  one  point  has  not 
been  mentioned  in  this  debate.  One 
of  the  difficulties  that  the  Legislatui-e  now 
encounters  in  dealing  with  the  judicial 
districts  of  the  State  is  the  fact  that  the 
organization  of  the  courts  of  common 
pleas  has  fallen  into  considerable  confu- 
sion. There  is  no  regularity  m  the  expi- 
ration of  judicial  terms;  there  is  no 
equality  in  the  amount  of  work  imposed 
upon  judges.  From  time  to  time  the 
Legislature  has  fnterposed  to  make  dis- 
tricts as  it  best  could  under  great  disad- 
vantages, and  they  have  been  badly 
made.  They  have  interposed  to  add  asso- 
ciate law  judges  here  and  there  through- 
out the  State,  capriciously.  In  some 
cases  they  have  withheld  the  assistance  of 
law  judges  for  the  transaction  of  biisi- 
ness;  in  other  cases  they  have  placed 
them  where  there  was  no  absolute  ueces- 
sitj^  Then,  sir,  as  under  the  Constitution 
the  commissions  ot  judges  run  for  ten 
years,  after  you  have  created  districts  you 
cannot  well  change  them  because  com- 
missions expire  at  different  periods  of 
time  in  the  saine  and  in  adjoining  dis- 
tricts. It  is  iinxjossible  for  the  Legisla- 
ture to  re-organize  the  courts  of  common 
pleas  throughout  the  Commonwealth  in  a 
single  statute  unless  they  choose  to  turn 
all  the  judges  out  of  office  and  then  per- 
haps quarter  them  upon  the  treasury  re- 
spectively until  the  expiration  of  the  ten 
year  terms  for  which  they  were  elected. 
That  is  not  practicable,  not  to  be  thought 
of. 

Now,  what  the  Convention  ought  to  do 
is  to  relieve  the  Legislature,  the  bar,  the 
courts  and  the  people  from  the  existing 
confused,  imperfect,  unequal,  and  ob- 
jectionable system  upon  which  our  com- 
mon pleas  courts  are  organized.  That  is 
a  thing  the  Convention  ought  to  do  as  a 
matter  of  course  in  some  waj^.  Whether 
you  do  it  upon  the  plan  that  has  been 
proposed  here  or  uiwn  some  other  plan  is 
perhaps  not  so  material.  You  ought  to  do 
something.  One  of  the  objections  which 
I  have  to  the  report  of  the  Judiciary  Com- 
mittee is  that  it  has  not  taken  hold  of 
this  subject  of   the  organization  of   the 


courts  of  common  pleas  and  mastered  the 
difficulty ;  it  has  not  provided  a  means  by 
which  the  Legislature  can  make  judicial 
districts  equal,  make  the  work  of  the 
judges  equal,  and  re-organize  them  from 
time  to  time,  as  the  public  necessities  de- 
mand— upon  a  general,  uniform,  equal 
and  fair  scheme. 

I  do  not  complain  of  the  committee.  I 
suppose  they  found  extreme  difficulty  in 
taking  hold  of  this  subject  and  therefore 
passed  it  by,  making  amends  for  not 
taking  hold  of  it,  by  providing  a  system 
of  circuit  courts.  Aware  of  the  deficien- 
cies in  the  system  of  courts  of  common 
pleas  as  at  present  constituted,  the  gentle- 
men in  fixvor  of  circuit  courts  supposed 
that  by  that  plan  thej'  could  supplement 
the  imperfect  system  and  thus  make  up 
for  its  imperfections.  But  as  the  circuit 
courts  were  not  ordered  we  are  here  front 
face  to  this  difficulty  of  the  courts  of  com- 
mon pleas,  and  it  is  our  duty  to  meet  it  in 
some  way.  Yesterday,  I  submitted  an 
argument  in  favor  of  the  Easton  plan  for 
the  organization  of  common  i^leas  courts 
in  districts  of  three  judges  each,  the 
judges  acting  singly  at  nist  prius  in  try- 
ing cases  and  then  meeting  upon  occasion 
in  banc  for  the  transaction  of  business. 
As  far  as  their  sessions  in  banc  are  con- 
cerned, they  might  meet  not  only  once  a 
year,  as.  the  gentleman  from  Lycoming 
supposes,  but  if  necessarj^,  they  could 
meet  three  or  four  times  a  year,  certainly 
in  counties  composing  districts  alone  such 
as  Luzerne,  Schuylkill  and  Lancaster. 
In  such  counties,  the  judges  could  sit  to- 
gether every  two  or  three  weeks  if  they 
chose. 

I  propose,  by  the  pending  amendment, 
that  in  the  year  1883,  ten  years  hence,  un- 
der a  general  law  districting  the  entire 
State,  that  qommon  pleas  jvidges  shall  be 
elected  for  the  whole  State,  in  districts  of 
three  j  udges  each.  Then  at  the  end  of  every 
ten  years,  the  Legislature  can  re-district 
the  State,  by  general  law,  adapting  them- 
selves to  the  changed  condition  of  things 
at  the  termination  of  each  decennial 
period.  That  in  my  judgment  is  a  good 
plan.  Where  business  has  fallen  off  in 
any  section  of  the  State,  judicial  facilities 
may  be  partially  withdraw-n.  In  other 
parts  of  the  State  where  population  has 
swollen  and  business  increased,  additional 
judicial  facilities  can  be  furnished,  in 
each  ten-year  re-arrangement  of  the 
courts  of  the  State;  and  this  sj'stem  can 
go  on  indefinitely  in  the  future  and  we 
will  never  have  the  present  unequal,  im- 
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perfect  system  repeated.    We  -will  be  rid 
of  it  forever. 

One  other  observation  I  desire  to  make. 
Members  of  the  Convention  will  see  that 
in  the  very  next  section  the  Committee 
on  Judiciary  propose  to  have  courts  of 
three  judges  in  the  city  of  Philadelphia 
and  in  the  county  of  Allegheny — not  for 
the  purpose  of  electing  them  to  be  sure 
but  for  the  transaction  of  business — the 
courts  in  this  great  citj'  and  in  the  county 
of  Allegheny  are  to  be  divided  and  each 
court  is  to  consist  of  three  judges  and  they 
are  to  transact  business  very  much  after 
the  fashion  proposed  in  the  amendment 
for  other  parts  of  the  State.  Philadelphia 
as  I  understand  it  is  to  have  twelve  judges 
separated  into  four  divisions  of  three 
judges  each.  In  Allegheny  there  are  to 
be  two  divisions  of  her  six  judges  each  to 
consist  of  three. 

I  have  still  a  point  to  add,.  Mr.  Chair- 
man, and  that  is  this:  The  gentleman 
from  Chester  (Mr.  Darlington)  seems  ex- 
tremely anxious  to  precipitate  us  upon  a 
debate  on  the  subject  of  reformed  voting 
before  the  subject  is  presented  and  is  be- 
fore us,  and  he  imagines  that  the  present 
amendment  involves  the  discussion  of 
that  subject.  Well,  sir,  I  deny  that  en- 
tirely. It  is  an  idle  imagination.  These 
courts  of  common  pleas  to  consist  of 
three  judges  were  proposed  by  the  bar  of 
Northampton  county  as  has  been  stated. 
They  desired  them  to  be  appointed  by  the 
Governor  of  the  Commonwealth,  by  and 
with  the  advice  and  consent  of  the  Sen- 
ate ;  and  will  agree  to  any  reasonable 
mode  of  selecting  the  judges.  You  can 
have  the  judges  appointed  by  the  Gover- 
nor ;  you  can  have  them  elected  by  the 
majority  of  the  respective  districts;  or 
you  can  provide  that  they  shall  be  elected 
on  the  plan  of  reformed  voting  by  which 
they  shall  be  divided.  The  plan  itself  is 
not  connected  with  any  mode  of  choosing 
the  judges;  it  has  no  necessary  connection 
whatever  with  it. 

Now,  I  will  make  a  short  and  I  suppose 
a  complete  answer  to  the  gentleman 
from  Chester  on  that  point.  I  am  for  this 
organization  of  these  common  pleas  courts 
no  matter  how  the  judges  are  chosen.  I 
will  vote  foisit,  and  I  am  for  it  if  you  have 
them  ajDpointed  by  the  Governor  or  elect- 
ed by  the  majority  of  the  district.  When 
we  reach  that  question,  if  we  do  reach  it, 
I  shall  have  my  own  preference  as  to  the 
manner  of  selecting  the  judges  and  shall 
vote  accordingly;  but  I  am  for  this  or- 
ganization of  the  courts  of  common  pleas 


on  the  reasoning  which  applies  to  the 
subject  itself  as  presented  by  me  in  my 
remarks  on  yesterday.  I  trust  that  this  is 
a  sufficient  answer  to  the  gentleniau  from 
Chester,  which  were  somewhat  sur- 
prisingly injected  into  this  debate. 

Mr.  Chairman,  I  hope  the  Convention 
will  agree  to  the  amendment  which  I 
have  proposed  so  that  all  the  commissions 
of  the  present  judges  will  quietly  expire 
before  this  new  power  to  be  vested  in  the 
Legislature  shall  be  exercised. 

Now,  some  gentlemen  may  say  that  a 
period  of  ten  years  is  a  long  time  to  wait. 
If  we  were  passing  a  statute,  that  would 
be  a  very  sound  remark ;  but  we  are 
making  a  Constitution,  to  exist  perhaps 
for  a  whole  century,  and  if  under  the  ne- 
cessities of  the  case  and  considering  the 
existing  interests  of  judges  in  their  com- 
misssions  we  choose  to  defer  the  comiDlete 
operation  of  the  change  until  their  com- 
missions expire,  still  the  change  will  be 
valuable  and  timely.  In  the  schedule  we 
can  dispose  of  the  subject  of  terms  expir- 
ing prior  to  1883. 

Mr.  Broomall.  Mr.  Chairman :  One 
of  the  serious  objections  to  the  circuit 
court  sj-stem  can  be  urged  with  equal 
strength  against  the  proposition  now  be- 
fore the  committee,  and  that  is,  the  delay 
it  will  occasion  suitors.  It  is  contempla- 
ted to  make  triple  districts,  in  which  there 
shall  be  three  judges,  who  shall  sit  in  re- 
view upon  one  another's  proceedings,  hear 
motions  for  new  trials,  &c.  Take  the  case 
of  a  motion  for  a  new  trial.  These  judges 
are  required  to  sit  once  a  j'^ear  in  each 
county.  Now,  if  we  are  to  wait  a  year  or 
even  six  months  to  have  every  motion 
for  a  new  trial  heard  and  decided,  the  re- 
sult will  be  that  every  case  will  have  its 
motiorTfor  a  new~trial  for  the  purpose  of 
getting  the  deiaj-,  and  we  will  have  an  ac- 
cumulation of  fictitious  business  that  will 
make  the  judicial  business  of  the  State 
appear  much  further  behind  than  it  is 
now.  The  delay  of  the  suitors  is  quite  as 
bad  as  the  denial  of  justice  altogether. 
Delay  of  justice  is  one  means  of  refusing 
justice;  and  the  delay  here  is  just  as 
great  as  in  the  case  of  the  circuit  courts. 
In  my  district  every  motion  for  a  new 
trial  is  heard  and  decided  witliin  about 
thirty  days  of  the  time  it  is  made,  and  the 
dela3''  arising  from  motions  for  new  trials 
is  so  slight  that  suitors  hardlj-^  feel  it.  It 
will  be  very  different  when  that  delay 
comes  to  be  extended  throughout  a  year. 
Again,  this  proposition  requiring  three 
judges  to  sit  in   review  of  one  another's 
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proceedings  is  not  as  good  as  it  appears. 
You  will  find  what  the  people  of  Phila- 
delphia and  Pittsburg  find  now,  that  the 
judges  have  a  kind  of  mistaken  courtesy 
for  one  another  that  prevents  tlieni  from 
scrutinizing  very  narrowly  into  the  mis- 
takes of  one  another.  The  result  will  be 
that  very  few  decisions  will  ever  be  made 
by  the  three  that  are  not  in  affirmance  of 
what  was  made  by  the  one.  I  venture  to 
say  here  that  from  the  cities  of  Pittsburg 
and  Philadelphia  as  great  a  percentage  of 
the  cases  brought  reach  the  Supreme 
Court  as  from  any  other  parts  of  the  State. 
If  that  is  the  case,  we  have  the  delay  with- 
out anything  in  the  way  of  improvement 
to  counterbalance  it. 

This  is  a  means  of  dividing  the  respon- 
sibility of  deciding  right  among  three 
judges  without  bringing  any  more  ability 
or  care  to  the  decision  than  you  have  with 
one.  Put  the  business  upon  the  one,  and 
hold  him  responsible,  and  make  but  a 
single  step  to  the  Supreme  Court,  and  you 
have  a  state  of  things  in  which  the  judge 
will  be  right,  if  he  know-s  how  to  be  right. 
I  therefore  am  against  this  proposition 
in  all  its  shapes,  as  I  am  against  all  inter- 
mediate courts. 

Mr.  J.  W.  F.  "White.  Mr.  Chairman: 
I  have  listened  quietly  and  attentively 
from  the  time  this  article  on  the  judiciary 
has  been  before  the  committee,  without 
taking  any  part  in  the  debate  ;  but  after 
the  remarks  of  the  gentleman  from  Fay- 
ette (Mr.  Kaine)  yesterday,  I  feel  inclin- 
ed to  say  at  least  a  few  things  on  the  pre- 
sent section  before  the  committee. 

I  cannot  vote  for  the  proposition  of  the 
gentleman  from  Fayette.  I  believe  that 
the  people  of  our  vState  are  generally  sat- 
isfied with  our  present  judicial  system. 
Neither  the  people  at  large,  nor  the  pro- 
fession, so  far  as  my  knowleds;e  extends, 
desire  any  radical  changes  in  our  judicial 
system.  The  sentiment  was  overwhelm- 
ingthroughoutthe  State,  so  far  as  I  know, 
against  the  proposed  circuit  court  and 
against  any  intermediate  court. 

We  have  had  a  very  simple  and  a  very 
effective  judicial  system  in  our  State  from 
its  origin.  We  have  had  one  Supreme 
Court,  and  a  court  of  common  pleas  in 
every  county  of  the  State— these  two  courts 
and  only  these  two— with  a  direct  appeal 
by  writ  of  error  or  appeal  from  the  com- 
mon pleas  to  the  Supreme  Court. 

One  of  the  chief  excellencies  of  a  judi- 
cial system  is  the  speediness  with  which 
a  case  can  be  finally  determined.  There 
is   more    dissatisfaction    throughout    the 


State  from  the  great  delay  in  getting  cases 
tried,  than  from  any  other  source.  In 
some  of  the  rural  districts  of  our  State,  it 
is  almost  impossible  to  get  a  case  tried  for 
two  or  three  years  after  suit  is  brought.  I 
know  in  our  own  county  it  is  sometimes 
impossible  to  get  a  case  tried  under  a 
year  or  eighteen  mouths.  The  principal 
source  of  dissatisfaction,  so  far  as  I  know 
and  believe,  is  in  not  being  able  to  get  a 
speedy  trial  and  final  disposition  of  the 
cases.  There  is  also  some  dissatisfaction 
owing  to  the  fact  that  cases  in  the  Supreme 
Court  are  not  always  disposed  of  at  the 
first  term. 

I  object  to  the  plan  of  the  gentleman 
from  Fayette  because  1  believe  it  will 
cause  procrastination  and  delaj'  in  the 
settlement  of  cases.  In  the  first  place,  I 
look  upon  this  arrangement  by  which 
three  judges  shall  meet  in  the  different 
counties  as  altogether  unnecessar3\  What 
will  these  three  judges  do?  They -nill 
not  be  sitting  together  at  the  trial  of  any 
case.  No  one  proposes  that ;  no  one 
dreams  of  that.  They  will  meet  to  hear 
arguments  by  counsel  on  the  various 
questions  that  arise  or  that  maj^  be  brought 
before  them.  What  are  those  questions? 
Questions  arising  in  the  orphans'  court ;  as 
the  gentleman  from  Columbia  says,  bills 
in  equity,  motions  in  arrest  of  judgment, 
questions  of  law  reserved  during  the  trial 
of  the  case,  or  motions  for  new  trials. 

Mr.  BucKALEw.    And  cases  stated. 

Mr.  J.  W.  F.  White.  And  cases  stated. 
Now,  Mr.  Chairman,  on  every  one  of 
these  questions,  except  that  of  a  motion 
for  a  new  trial,  the  party  will  have  his  re- 
medy in  the  Supreme  Court,  I  repeat, 
on  every  question  that  can  arise  before 
these  three  judges,  except  on  a  motion  for 
a  new  trial,  the  party  can  have  his  remedy 
in  the  Supreme  Court  if  the  court  below 
commits  an  error.  He  need  not,  there- 
fore, fear  any  injustice  being  done  by  the 
decision  of  one  j  udge.  Hence  a  plurality 
of  judges  is  not  necessary  to  secure  jus- 
tice to  a  suitor.  And  it  will  be  of  no  use 
on  a  motion  for  a  new  trial.  For  I  would 
call  the  attention  of  the  committee  to  the 
fact,  that,  in  all  those  counties  where  there 
is  more  than  one  j  udge  on  a  motion  for  a 
new  trial,  the  other  judges  almost  invari- 
ably defer  to  the  opinion  of  the  judge  who 
tried  the  case.  I  apprehend  this  is  so  in 
Philadelphia.  I  know  it  is  so,  in  Alle- 
gheny county.  Where  three  judges  sit 
on  the  bench  hearing  a  motion  for  a  new 
trial,  the  oiMnion  of  the  judge  who  tried 
the  case  almost  always  prevails,  and  I  do 
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not  know  that  the  others  ever  grant  a  new 
trial  against  the  opinion  of  the  judge  wlio 
tried  the  case.  It  is  very  natural  and 
very  proper  that  such  should  be  the  rule, 
because  the  judge  who  ti'ied  the  case 
kuows  far  more  about  it  than  the  other 
judges  can  know. 

Mr.  CuYLER.  Will  the  gentleman  per- 
mit an  inquiry  ? 

Mr.  J.  W.  F.  White.    Certainly. 

Mr.  CuYLER.  I  ask  the  gentleman 
whether  the  same  remark  precisely  would 
not  be  true  as  to  the  law  as  well  as  in  re- 
gard to  the  fact.  In  other  words,  I  ask 
whether  the  judge  who  tried  rhe  case 
might  not  with  the  same  propriety  be 
said  to  know  the  law  of  the  case  better 
than  the  other  two  judges;  and  I  inquire 
whether  the  gentleman  does  not  know  of 
more  injustice  being  done  in  tlie  matter 
of  granting  new  trials  on  questions  of 
fact  than  there  is  in  the  review  of  ques- 
tions of  law  ? 

Mr.  J.  W.  F.  White.  The  judge  who 
tries  a  case  has  heard  all  the  testimony  in 
the  case ;  he  has  seen  and  heard  the  wit- 
nesses; and  he  is  more  capable  of  judging 
of  the  eti'ect  of  the  testimony  than  a  per- 
son who  did  not  see  tliem  and  did  not 
hear  them,  but  merelj'-  reads  what  they 
said.  For  that  reason,  a  judge  who  has 
been  present  during  the  trial  of  the  case 
is  more  capable  of  judging  of  the  pro- 
priety of  a  new  trial  tlian  one  who  was 
not  present  and  did  not  hear  the  trial.  On 
questions  of  law,  the  judge  who  was  not 
present  at  the  trial  may  be  as  capable  of 
judging  as  the  judge  who  sat  on  the  trial ; 
and  yet  I  will  say  to  tlie  gentleman  even 
on  that  point  the  judge  who  tried  the 
case  will  always  have  more  influence  in  a 
court  in  settling  the  question  of  law  than 
one  who  was  not  present  and  had  no  part 
in  the  trial.  The  judge  wlio  tries  a  case 
and  rules  the  questions  of  law  during  the 
trial,  dislikes  to  have  his  rulings  called  in 
question  by  his  associate  judges,  and  they 
are  very  reluctant  to  interfere  with  his 
method  of  trial,  or  pronounce  his  rulings 
erroneous.  It  is  always  a  matter  of  great 
delicacy,  and  they  seldom  interfere  if  the 
judge  who  tried  the  case  stands  lirm  to 
the  position  he  took  during  the  trial.  I 
know  that  the  members  of  the  bar  in  Ohio 
say  that  in  tlieir  district  court,  formed 
somewhat  after  this  model,  the  common 
pleas  judge  wlio  tried  the  case  almost  al- 
ways controls  tlie  decision  of  that  case 
when  it  came  up  in  the  district  court,  tlie 
other  judges  being  alwaj'^s  reluctant  to  in- 


terfere with  his  decision  or  rulings  during 
the  trial. 

In  my  judgment,  Mr.  Chairman,  it  is 
better  to  have  but  one  j  udge  to  decide  any 
question,  where  you  have  an  appeal  from 
that  decision  to  a  superior  court.  I  would 
throw  the  responsibility  of  the  decision 
upon  a  single  j  udge ;  make  him  feel  that 
he  is  responsible  for  his  decision,  make 
him. take  that  responsibility,  and  feel  tliat 
it  rests  upon  him  alone.  Not  only  will  he 
feel  more  keenly  that  responsibility  and 
be  more  careful  to  be  riglit,  but  he  Avill 
be  more  prompt  in  deciding.  I  therefore 
think  that  this  proposed  i^lan  is  not  ne- 
cessary for  any  useful  purpose,  but,  with 
the  gentleman  from  Delaware  (Mr.Broom- 
all)  I  believe  it  will  be  productive  of  a 
great  vexation  and  delay. 

As  has  been  said,  motions  for  new  trials, 
and  in  arrest  of  judgment,  and  hearings 
on  bills  in  equity,  on  cases  stated,  and 
other  matters  of  argument  will  be  de- 
ferred to  the  court  in  banc,  whenever  the 
counsel  wants  time.  In  addition  to  that, 
if  the  judges  should  alternate  as  proposed 
by  this  plan,  each  judge  holding  a  term, 
in  succession,  it  will  be  a  great  source  of 
delay  for  counsel  may  wish  to  put  off 
their  cases  until  a  particular  judge  comes 
round. 

Mr.  Kaine.  Will  the  gentleman  from 
Allegheny  allow  me  to  ask  him  a  ques- 
tion? 

Mr.  J.  W.  F.  White.     Certainly. 

Mr.  Kaine.  I  want  to  know  of  the  gen- 
tleman from  Allegheny  whether  that  is 
not  the  system  now  in  the  county  of  Alle- 
gheny in  the  district  court  and  in  the  other 
court?  Do  not  the  judges  there  meet  in 
banc  and  decide  all  questions,  as  has  been 
proposed  in  this  case  ? 

Mr.  J.  W.  F.  White.  I  will  refer  to 
that  presently  if  the  gentleman  will  par- 
don me  a  moment.  I  wish  simply  to  fin- 
ish the  remark  I  was  making  on  this 
point,  that  where  a  county  court  is  com- 
posed of  three  judges,  each  hold  a  term  in 
succession,  and  three  months  apart,  many 
cases  will  be  deferred  from  term  to 
term  for  the  very  purpose  of  getting  them 
tried  before  a  particular  judge.  In  addi- 
tion to  that,  we  all  know  that  many  cases 
begun  at  one  term  cannot  be  flnished  until 
another  term,  and  sometimes  go  over  to 
a  third  term.  One  judge  will  dislike  to 
interfere  with  a  case  begun  by  another. 
An  order  may  be  made  by  one  judge,that 
the  next  judge  may  think  improper,  and 
he  must  either  revoke  that  order  or  defer 
the  case  until  the  judge  who  commenced 
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the  proceedings  or  made  the  order  returns. 
Thus  cases  may  be  deferred  from  time  to 
time. 

Besides  tliis,  in  the  rural  districts, 
judges  cannot  meet  in  banc,  oftener  than 
once,  or  at  most,  twice  a  year.  I  -will 
now  refer  to  tlie  question  of  tlie  gen- 
tleman from  Fayette.  In  Alleglieny 
county  tlie  judges  are  always  there; 
nearly  every  day  during  tlie  ten  months 
they  hold  courts  the  judges  are  there  ; 
they  are  always  j^resent  on  Saturdays; 
they  are  always  present  duriug  our  weeks 
of  argument.  Once  a  month  wo  have  one 
or  two  weeivs  for  arguments,  when  all 
the  judges  sit  in  banc.  In  the  rural  dis- 
tricts it  would  be  impossible  for  the 
judges  to  sit  together  in  banc  more  than 
once  or  twice  a  year.  Hence  there  would 
be  delay,  often  probably  six  or  nine 
montlis'  delay  in  getting  cases  heard. 
But  in  Pliiladelphia  and  Allegheny  coun- 
ty the  judges  sit  in  banc  every  weelj,  or 
at  farthest  every  month. 

Why  is  it  that  we  have  six  judges  in 
Allegheny  county  and  ten  or  twelve,  or 
whatever  the  number  may  be,  in  Phila- 
delphia ?  It  was  not  because  we  wanted 
the  consultation  of  those  judges  ;  it  was  a 
matter  of  necessity.  In  Allegheny  county 
originally  there  was  but  one  judge,  the 
judge  of  the  common  pleas  ;  then  the  dis- 
trict court  was  created  with  one  judge, 
making  two  judges  in  the  county.  After- 
wards there  was  a  judge  added  to  the 
common  pleas,  making  two  judges  ;  then 
a  third  added  to  the  common  pleas,  mak- 
three  judges;  then  another  in  the  district 
court  making  two  there,  and  lately  a 
third  one  in  the  district  court,  making 
six  ill  Allegheny  county.  They  were  in- 
creased from  time  to  time  as  necessity  re- 
quired, and  simply  because  a  smaller 
number  could  not  attend  to  the  business 
of  the  courts  in  that  county. 

As  a  matter  of  course,  thej^  meet  fre- 
quently for  conference  and  consultation, 
and  there  are  some  advantages  in  that. 
And  I  am  inclined  to  think  the  only  or 
main  advantage  of  their  meeting  together, 
is  the  conference  or  consultation  of  the 
judges  among  themselves.  My  experi- 
ence as  well  as  my  reflection  upon  the 
subject,  satisfies  me  that  there  is  no  bettor 
plan  than  that  of  a  single  judge  for  each 
court.  And  if  the  judges  in  Allegheny 
county  could  be  entirely  independent  of 
each  other,  each  holding  his  own  court 
and  resiionsible  for  all  the  decisions  and 
all  the  business  in  that  court,  not  de- 
pendent upon,  or  leaning  upon  others, 
10.— Vol.  IV. 


I  believe  our  business  would  progress 
more  rapidly  and  satisfactorily  tlian  at 
present.  It  is  of  great  convenience  how- 
ever for  these  judges  to  talk  with  each 
other  and  consult  together  but  it  often 
results  in  delay.  When  three  judges  sit 
in  banc,  they  can  do  no  more  business 
than  one  judge  sitting  alone.  When 
we  have  a  remedy  for  anj'  mistake  or 
error  by  appeal  or  writ  of  error  in  the 
Supreme  Court  it  is  better  to  have  a  speedy 
decision  even  if  the  judge  should  commit 
an  error,  than  have  the  case  unreasonably 
delayed  in  order  to  get  the  opinion  of  as- 
sociate judges.  If  wrong  it  can  be  cor- 
rected in  tlie  Supreme  Court.  Better  this 
than  have  the  case  delayed  from  term  to 
term  in  the  court  below  and  finally  have 
to  take  it  to  the  Supreme  Court,  and  get 
a  decision  a  year  or  so  later  than  if  it  had 
been  promptly  decided  in  the  common 
pleas. 

The  gentleman  from  Columbia  (Mr. 
Buckalew)  aiys  that  it  is  |an  entire  mis- 
take to  suppose  that  this  section  is  to  in- 
troduce the  reformed  or  cumulative  mode 
of  voting.  Why  then  are  there  to  be  three 
judges  elected  at  the  same  time?  This 
section  proposes  that  the  three  judges  of  a 
district  shall  all  be  elected  at  the  same 
time.  Why  that  requirement?  Would 
it  not  better  to  have  these  j  udges  elected 
at  separate  times  so  as  not  to  have  an  en- 
tirely new  court  after  each  election  ? 

Mr.  Buckalew.  If  the  gentleman  from 
Allegheny  will  permit  the  interruption, 
he  must  see  the  necessity  of  having  all  the 
terms  expire  at  the  expiration  of  each  ten 
year  period,  in  order  to  allow  re-arrange- 
ment of  the  judicial  districts. 

I\Ir.  J.  W.  F.  White.  I  cannot  perceive 
any  necessity  in  the  case  wliatever.  The 
districts  could  be  ari-anged  so  that  the 
judge  could  go  out  of  office  at  different 
times — one  next  year,  another,three  or  live 
years  hence  and  so  on. 

Mr.  Wherry.  Unless  the  judges  are 
all  elected  at  one  time,  it  will  be  utterly 
impossible  to  change  the  districts. 

Mr.  J.  W.  F.  White.  Certainly  3'ou  can 
change  the  districts.  You  could  arrange 
it  without  any  difficulty.  If  you  are  to 
have  three  judges  in  each  district,  it 
would  be  better  to  have  the  districts  con- 
stituted just  as  the  three  judges  in  the 
district  of  Allegheny  county  are  now  com 
posed.  We  have  there  three  judges  in 
our  common  pleas.  They  are  elected  in 
different  years,  and  this  system  could  be 
extended  throughout  the  State,  and  it 
would  be  far  better  to  have  that  done  and 


142 


DEBATES  or  THE 


the  three  judges  chosen  at  ditferent  times 
than  to  require  these  three  judges  to  be 
elected  at  tlie  same  time,  because  in  that 
event  you  might  have  tliree  entirely  new 
judges  coming  upon  the  bench  at  the  same 
time. 

I  apprehend  that  the  real  object  of  re- 
quiring these  three  judges  to  be  elected  at 
the  same  time,  is  to  prepare  the  way  for 
this  new  mode  of  electing,  what  is  called 
reform  voting.  I  do  not  wish  to  discuss 
that  question  now  and  I  will  merely  say 
here  that  after  as  matured  reflection  as  I 
could  give  to  this  subject  of  reform  voting) 
and  after  a  very  thorough  study  of  the  work 
composed  of  the  addresses  and  arguments 
of  the  gentleman  from  Columbia  himself, 
my  judgrnent  has  settled  down  decidedly 
opposed  to  it  in  every  form  and  more  es- 
pecially should  I  oppose  it  in  the  election 
of  j  udges. 

If  I  understand  the  argument  on  this 
subject  it  is  that  reform  voting  is  neces- 
sary to  give  representation  to  the  minority, 
that  the  majority  shall  not  always  elect, 
or  elect  all  that  are  to  be  elected.  Hence 
it  is  contended  that  in  a  county  like  Lan- 
caster where  a  large  majority  of  the  peo- 
ple are  Republicans,  the  Democrats  ought 
to  have  representation ;  and  in  the  county 
of  Berks  where  the  political  sentiment  is 
largely  the  other  way,  the  minority  of 
Republicans  ought  to  have  a  representa- 
tive. The  argument  is  that  the  minority 
shall  be  represented.  Well,  how  can  that 
possibly'-  apply  to  the  judiciary?  What 
minority  is  to  be  represented  in  the  courts? 
I  cannot  conceive  how  that  principle  is  to 
be  applied  to  our  courts.  The  controver- 
sies that  are  there  determined  are  gener- 
ally between  individuals  with  reference 
to  money  interests.  They  are  contests  al- 
most exclusively  between  individuals, 
settling  private  and  individual  rights. 
What  minority  is  to  be  represented  by  a 
judge  on  the  bench?  It  is  sometimes 
said  that  our  courts  should  be  non-parti- 
san, that  we  ought  to  have  some  i^lan  of 
electing  them  by  which  they  will  not  be 
party  men.  It  seems  to  me  tliat  this  is  a 
scheme  to  make  them  party  men,  inevita- 
bly and  of  necessity  to  malce  them  jjarty 
men.  How  is  it  sir?  AVhy,  it  is  said 
that  where  you  elect  three,  the  dominant 
political  party  will  elect  two  and  tlie 
minority  political  part}''  will  elect  one. 
Do  you  not  by  that  very  scheme  carry 
politics  into  the  bench?  You  say  to  the 
citizens  :  "Republicans  you  are  toelectone 
ortwojudges.  Democratsyou  are  entitled 
to  elect  one  or  two  judges!"  Notonlythat, 


but  you  say  to  the  people  that  "Your 
judges  must  be  partisans.  They  must  be- 
long to  one  or  the  otlier  of  these  two  po- 
litical parties;"  and  whichever  political 
party  is  predominant  in  any  district  must 
have  two  judges  and  the  other  party  only 
have  one  judge. 

I  say  in  place  of  saving  the  judiciary 
from  politics,  it  carries  politics  inevitably 
into  the  election  of  judges.  Not  only  that, 
but  it  places  the  appointment  or  selection 
of  judges  in  the  hands  of  a  few  leading 
politicians  who  control  the  nominations, 
the  very  worst  method  of  appointing  or 
selecting  judges.  You  make  their  elections 
inevitably  a  party  question  and  you  make 
them  party  candidates.  Now  when  nom- 
inations are  made  for  judicial  i^ositions 
the  people  act  upon  them  irrespective  of 
party  affiliations.  True  the  candidates 
are  presented  by  parties.  Each  party 
makes  its  nomination,  and  very  properly 
so,  because  when  parties  exist  in  a  coun- 
try, there  ought  to  be  party  nominations  ; 
but  t!ie  people  of  this  State  have  long  since 
felt  that  party  politics  should  not  control 
the  election  of  judges.  In  one  case  that  I 
could  name  here,  not  long  since  a  candi- 
date of  a  party  which  had  two  thousand 
majority  in  the  district  was  beaten  and 
the  candidate  of  the  other  party  elec- 
ted. Why  ?  Because  there  were  two  can- 
didates, one  pitted  against  the  other,  and 
the  people  selected  the  one  they  preferred. 
I  could  name  another  district,  the  district 
of  my  friend  to  the  left,  Avhere  the  domi- 
nant party  nominated  a  candidate  for 
judge  and  some  of  hisjiarty  opposed  him, 
because  they  did  not  want  to  vote  simply 
on  party  grounds,  and  a  few  of  them  and 
the  other  party  combined  and  elected  a 
man  living  then  in  the  city  of  Philadel- 
phia and  made  him  their  judge. 

The  i^eople  throughout  this  State  have 
repeatedly  ignored  politics  and  elected  a 
man  of  the  opposite  political  views  from 
the  dominant  jjarty  of  the  district ;  and  so 
in  future  it  will  be.  I  am  just  reminded 
by  my  friend  to  the  left  (Mr.  Eeebe)  that 
in  his  district  they  have  twice  elected  a 
candidate  of  the  minorit}'  part}'.  Another 
gentleman  to  the  right  reminds  me  that 
in  his  district  that  has  been  the  case.  So 
it  is  all  over  the  Hall.  Here  we  have  all 
around  us  evidence  that  under  our  pre- 
sent mode  of  electing  judges — where  one 
candidate  is  i^itted  against  another,  the 
people  do  often  ignore  politics  and  select 
the  best  man. 

But  now  it  is  proposed  to  place  a  section 
in  the  Constitution  that  will  make  such  a 
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choice  impossible ;  to  say  to  the  people, 
"No,  this  party  is  entitled  to  two,  and  the 
other  party  is  entitled  to  one."'  Thus  you 
bring  inevitably  into  politics  the  election 
of  judges  and  make  them  partisans.  I  hope 
that  no  such  provision  will  be  put  in  our 
Constitution.  I  like  our  present  judicial 
system.  I  like  our  present  Constitution 
on  the  subject,  and  1  should  be  willing 
now  to  stop  just  where  we  are  and  take 
the  balance  of  our  existing  Constitution 
on  this  subject.  But  I  hope  especially 
that  Ave  shall  not  make  any  such  great 
radical  change  as  is  here  proposed  simply 
for  the  purpose  of  trj'ing  an  experiment 
in  a  new  mode  of  electing  judges. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Columbia  to  the  avnendment,  striking 
out  "1873"  and  inserting  "18S3." 

The  amendment  to  the  amendment 
was  rejected,  there  being  on  a  division 
ayes  thirty-nine,  noes  thirtj'-nine. 

Mr.  Lilly.  Does  it  not  depend  on  the 
chairman's  vote  ? 

The  Chairman.  That  is  not  the  under- 
standing. The  vote  being  a  tie,  the 
amendment  to  the  amendment  is  rejected. 
The  question  recurs  on  the  second  divi- 
sion of  the  amendment  offered  by  the 
gentleman  from  Fayette  (Mr.  Kaine.) 

The  amendment  was  read  for  informa- 
tion. 

Mr.  Fulton.  I  offer  the  following 
amendment  to  come  in  at  the  end  : 

"In  districts  composed  of  three  or  four 
counties,  no  two  judges  therein  shall  dur- 
ing their  continuance  in  otflce  reside  in 
the  same  county.  The  judges  sliall  have 
the  right  to  select  counties  of  residence 
in  the  order  of  the  date  of  their  commis- 
sions. The  right  of  preference  between 
those  holding  commissions  of  the  same 
date  shall  be  determined  by  lot." 

Mr.  Armstrong.  On  that  particular 
proposition,  I  only  call  the  attention  of 
the  committee  to  the  f>xct  that  the  question 
of  the  residence  of  the  judges  is  embraced 
in  the  nineteenth  section  of  the  report  to 
be  found  on  the  eighth  page,  and  it  does 
not  seem  to  be  appropriate  to  consider 
the  question  here. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Westmoreland  (Mr.  Fulton)  to  the 
amendment  of  the  delegate  from  Faj-ette 
(Mr.  Kaine.) 

The  amendment  to  the  amendment  was 
rejected. 


The  Chairman.  The  question  recurs 
on  the  second  division  of  the  amendment 
of  the  gentlemen  from  Fayette. 

Mr.  Green.  Mr.  Chairman  :  I  would 
suggest  to  the  gentleman  from  Fayette  a 
verbal  alteration  in  the  language  of  the 
twelfth  line.  As  it  reads  now  it  pro- 
vides "that  the  same  judge  shall  not  sit 
oftener  than  once  in  every  third  succes- 
sive regular  term."  I  would  strike  out 
the  Avord  "third"  and  substitute  "three  ;"' 
and  the  word  "term"  I  would  alter  to 
"terms"  so  as  to  read,  "that  the  same 
judge  shall  not  sit  oftener  than  once  in 
every  three  successive  regular  terms." 
A  judge  cannot  sit  more  tlian  once  at 
one  term,  and  everA^  third  regular  term 
is  but  one  term,  and  he  might  sit  in  the 
intermediate  terms  and  yet  be  acting 
consistently  with  the  provision  as  it  is 
now. 

Mr.  Kaine.  I  did  not  hear  the  sugges- 
tion of  the  gentleman  from  Northampton. 

Mr.  Green.  I  would  strike  out  the 
word  "third"  in  the  twelfth  line,  and  sub- 
stitute "three"  and  the  word  "term"  I 
would  alter  to  "terms,"  so  as  to  use  the 
plural  instead  of  the  singular. 

Mr.  Kaine.   I  accept  that  modification. 

The  Chairman.  The  amendment  will 
be  so  moditied. 

Mr.  HuNsiCKER.  I  move  to  strike  out 
all  after  the  word  "elected"  in  the  ninth 
line. 

[Several  delegates.  "Read  the  words."] 

The  Chairman.  The  words  iDroposed 
to  be  stricken  out  will  be  read. 

The  Clerk  read  the  words  proposed  to 
be  stricken  out  as  follows : 

"And  when  more  than  one  county  shall 
comix)se  a  district,  they  shall  so  alternate 
in  holding  courts  in  the  several  counties 
composing  the  district,  that  the  sarxie 
judge  shall  not  sit  oftener  than  once  in 
every  three  successive  regular  terms  of 
the  courts  to  be  holden  insaidcount^',  un- 
less from  some  unavoidable  cause  it  shall 
be  rendered  impracticable.  Courts  in 
banc  shall  be  held  by  the  judges  of  every 
district,  or  a  majority  of  them  at  least 
once  in  every  year,  in  each  countj'',  at 
such  times  and  for  the  transaction  of  such 
business  as  may  be  prescribed  by  law. 
When  holding  courts  in  banc,  the  judge 
oldest  in  commission,  or  the  oldest  in 
commission  and  senior  in  age,  shall  pre- 
side." 

Mr.  Armstrong.  Mr.  Chairman  :  I  do 
not  like  to  see  this  question  come  to  a  vote 
without  expressing  some  views  in  regard 
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to  it,  which  I  shall  endeavor  to  do  very 
briefly. 

I  believe  that  the  people  of  Pennsylva- 
nia are  satisfied  witli  their  judicial  sys- 
tem. It  is  extremely  simple,  and  as  it 
now  stands  there  is  nothing  which  inter- 
venes between  the  trial  in  courts  of  origi- 
nal jurisdiction  and  the  appellate  courts. 
My  earnest  advocacy  of  the  circuit  or  in- 
termediate court  was  based  upon  the  con- 
viction that  the  judges  of  the  Supreme 
Court  are  not  able  to  transact  their  busi- 
ness, and  that  there  exists  a  great  neces- 
sity for  some  i^ractical,  thorough  and  efli- 
cient  relief.  The  courts  of  common  pleas, 
I  believe,  have  discharged  tlieir  duties  to 
the  satisfaction  of  the  people  effectively 
without  any  general  complaint,  in  any  re- 
spect, except  that  tlicre  arc  districts  which 
require  additional  judicial  force.  In  those 
districts  it  is  proposed  in  the  report  tiiat 
additional  judges  shall  be  added.  The 
simplicity  of  our  system  ought  not  to  be 
disturbed  without  a  sutiicient  reason.  I 
have  heard  none  yet  which  at  all  per- 
suades me  that  it  ought  to  be  changed. 

The  amendment  now  under  considera- 
tion is  open,  I  think,  to  many  objections. 
I  will  call  attention  to  the  fact  that  that 
part  of  it  embraced  in  the  seventh,  eighth 
and  ninth  lines,  proposes  to  eno.ct  that 
which  is  already  embraced  by  the  com- 
mittee in  their  report  on  page  eight,  sec- 
tion nineteen,  and  which,  therefore,  ought 
not  to  be  considered  now.  But,  examin- 
ing the  whole  proposition  upon  its  merits 
as  its  friends  propose  it,  I  think  it  will  be 
dilatory  and  inconvenient,  and  practically 
embarrass  rather  than  aid  the  adminis- 
tration of  justice. 

The  gentleman  from  Fayette  has  with- 
drawn that  part  of  it  which  distinctly  pro- 
poses cumvilative  voting,  but  neverthe- 
less, it  has  been  placed  before  this  com- 
mittee and  has  entered  largely  into  tlie 
debate,  and  I  cannot  resist  the  conclusion 
that  it  is  temporarily  withdrawn,  only  as 
a  mode  of  making  ready,  step  by  step, 
for  the  final  introduction  of  the  whole 
cumulative  system  of  voting.  This  in- 
tent becomes  conspicuous  when  it  is  con- 
sidered that  the  whole  matter  of  tilling 
vacancies  is  also  to  be  moulded  in  refer- 
ence to  the  same  expedient.  Vacancies 
are  to  be  filled  for  unexpired  terms  in 
orC  er  that  successively  there  may  be  three 
judges  whose  terms  shall  expire  at  the 
same  time,  and  tliis  is  a  necessity  of  the 
cumulative  S3'stem.  It  would  seem  that, 
in   tlio   judgment    of    some,  _the    whole 


framework  of  the  Constitution  is  to  be 
made  to  bend  to  the  necessity  which  the 
introducing  of  this  new  system  of  voting 
may  require. 

I  do  not  believe  that  anything  is  to  be 
gained  by  fdling  vacancies  for  the  full 
term,  and  I  speak  of  it  here  because  it  has 
been  referred  to  it  in  debate  and  because 
it  bears  directly  upon  the  consideration  of 
the  main  question.  Gentlemen  would 
be  strictly  and  technically  correct  in  say- 
ing that  it  is  not  the  question  before  the 
committee,  but  the  whole  subject  is  be- 
fore the  committee  in  all  its  necessary 
connection,  and  a  part  of  that  necessary 
connection  is,  tirst,  that  the  commissions 
of  tliree  judges  shall  expire  at  the  same 
time  in  order  that  three  may  be  elected  at 
the  same  time,  and  to  render  that  possible 
the  vacancy  must  be  filled  for  the  unex- 
pired term.  Nothing  is  gained  by  that  in 
the  election  of  judges.  On  the  contrary 
there  are  advantages  in  tlie  fact  that  the 
terms  expire  at  irregular  intervals  and 
that  only  'one  judge  at  a  time  comes  upon 
the  bench  by  election.  They  come  suc- 
cessively and  they  come  by  election  ac- 
cording to  the  exigeuciesof  the  times,  and 
it  has  happened  repeatedly,  as  has  been 
already  stated,  that  judges  of  opijosite 
politics  are  elected  by  the  majority  party 
in  various  districts.  It  is  a  high  tribute 
to  the  honesty  and  integrity  of  the  peo- 
ple in  selecting  their  judges  that  they 
seek  the  most  ellicient  judicial  force. 

The  gentleman  from  Columbia  suggest- 
ed in  his  argtiment  yesterday  that  the  fact 
that  conimissions  did  not  expire  at  a  fixed 
l^eriod  and  that  vacancies  were  to  be  filled 
for  entire  terms  wasa  inere  inadvertence,  a 
mere  mistake  in  constructing  the  article 
of  amendment  to  the  Constitution  which 
was  adopted  in  1850.  I  do  not  so  regard 
it ;  on  the  contrary,  I  regard  it  as  a  wise 
provision,  put  in  of  pitrpose,  to  invite  to 
the  bench  the  largest  and  best  talent  that 
the  ollice  can  command.  This  Convention 
has  emphatically  decided  by  their  votes 
that  they  are  against  the  appointment  of 
judges;  and  yet  if  vacancies  are  to  be 
tilled  for  an  unexpired  term  by  appoint- 
ment, it  is  a  virtual  abandonment  of  the 
policy,  for  such  appointment  might  em- 
brace the  entire  term  except  a  mere  frac- 
tion. In  svtch  event,  we  woitld  have  a 
judge  appointed  and  not  elected  for  al- 
most an  entire  term.  If,  on  the  other 
hand,  tlio  vacancy  be  for  a  short  term, 
the  tenure  of  the  ollice  is  too  short  to  in- 
vite men  of  capacity  to  abandon  their 
practice  and  assume  judicial  position. 
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But  without  further  discussion  of  that 
particular  question,  let  us  look  further  at 
the  proposed  amendment.  It  provides 
that: 

"At  the  general  election  in  the  year 
1873,  and  every  tenth  year  thereafter,  the 
qualified  voters  of  each  district  aforesaid 
shall  elect  three  judges." 

The  commissions  of  judges  of  common 
pleas  now  do  not  expire  at  regular  terms, 
and  this  provision  would  legislate  out  of 
office  a  very  large  number  of  judges,  for 
there  are  comparatively^  few  whose  terms 
Avould  expire  in  1873.  If  however  as  pro- 
posed b\^  the  gentleman  from  Columbia, 
(Mr.  Buckalew,)  the  time  for  the  first 
election  were  extended  ten  years,  it  would 
not  obviate  the  difficultj^  because  judges 
whose  commissions  expire  before  that 
time  would  necessarih^  have  their  places 
tilled  by  other  judges,  and  their  commis- 
sions under  the  Constitution  would  run 
for  ten  j'ears,  and  they  would  be  at  the 
time  fixed  legislated  out  of  office  ;  so  that 
upon  either  suggestion  the  plan  is  wholU' 
impracticable. 

Gentlemen  say  that  the  question  of 
vacancies  does  not  arise  here.  Why,  sir, 
in  mj^  judgment  it  lies  directly  across 
the  first  part  of  this  section,  for  it  provides 
for  an  election  of  three  judges  every  ten 
years,  when  it  is  absolutely  certain,  in 
the  natural  course  of  events,  that  all  the 
judges  will  not  survive  their  terms,  and 
that  vacancies  must  be  filled,  and  those 
vacancies  are  to  be  filled  by  the  election 
of  single  judges.  Ic  cannot  therefore 
happen,  except  by  putting  the  whole 
judiciary  into  a  straight-jacket  for  the 
purpose,  that  their  terms  must  all  expire 
at  just  such  a  period  as  will  admit  of  the 
election  of  three  judges  at  one  time. 

But  let  us  look  again  into  this  amend- 
ment.    It  proceeds : 

"And  when  more  than  one  covmty  shall 
compose  a  district,  they  shall  so  alternate 
in  holding  courts  in  the  several  counties 
composing  the  district,  that  the  same 
judge  shall  not  sit  oftener  than  once  in 
three  successive  terms  of  the  court." 

Now,. these  courts  within  their  districts 
are  of  co-ordinate  and  equal  jurisdiction. 
Suppose  a  bill  in  equity  were  pending, 
and  an  interlocutory  order  is  made  or  a 
prelintinary  injunction  is  granted  by 
Judge  A  at  any  current  term ;  tlie  next 
term  he  must  be  off  the  bench  and  cannot 
return,  under  the  proposed  Constitution, 
for  three  successive  terms.  In  the  mean- 
time other  orders  are  to  be  made  ;  perhaps 


the  preliminary  inj  unction  to  be  dissolved 
Will  Judge  B  or  Judge  C  in  any  ordina- 
ry case  rescind  or  even  modify  the  orders 
of  his  predecessor?  By  the  ordinary 
courtesies  which  prevail  on  the  bench, 
thej'  do  not  do  it;  they  avoid  it  when 
practicable  ;  and  if  they  d)  do  it,  then  j'ou 
have  the  system  which  has  disgraced  the 
State  of  New  York  by  which  the  orders 
of  one  judge  in  equity  are  reversed  hy  an- 
other. It  is  introducing  a  most  objection- 
able feature  into  the  judicial  system  of 
PennsA'lvania.  True,  the  courts  of  equity 
are  alwaj's  open,  lint  under  such  a  sj'stem 
as  applied  to  the  rural  districts,  the  judges 
being  widely  separated,  the  necessary  or- 
ders could  be  obtained  only  with  much 
inconvenience  and  delay — and  both  the 
evils  would  be  equally  developed  in  pro- 
ceedings at  law  or  in  equitj'. 

Gentlemen  may  say  that  having  three 
judges  in  any  one  court  of  a  great  city,  as 
in  Philadelphia,  would  be  liable  to  the 
same  objection.  Possibly  in  mere  theory 
it  might.  But  the  difference  is  plain: 
Where  three  judges  compose  a  court  in 
the  cit}'  of  Philadelphia  or  the  county  of 
Allegheny,  or  in  any  county  where  the 
district  is  so  large  as  to  require  three 
j  udges,  the}''  are  all  together  and  of  ready, 
easy,  and  immediate  access.  These  courts 
do  practically  refuse  to  interfere  with  the 
orders  of  each  other.  Judge  A  or  B  or 
C,  b3^  whom  an  order  has  been  made,  is 
always  accessible  to  revise,  correct,amend, 
change,  or  wholl\'  abrogate  his  own  order. 
But  when  it  is  attempted  to  apply  such  a 
sj-stem  to  the  common  pleas  in  rural  dis- 
tricts of  sparse  population  and  to  unite 
three  adjoining  districts,  you  cover  an 
amount  of  territory  in  the  State  which  of 
itself,  in  my  judgment,  is  a  conclusive 
objection. 

For  illustration,  take  the  north-western 
part  of  the  State.  The  district  composed 
of  Erie,  Warren,  and  Elk,  extends  over 
fully  one-fourth  of  the  State  in  miles. 
Adjoining  that  is  the  district  composed  of 
^SI'Kean,  Potter,  Tioga,  and  Cameron. 
That  district  added  would  extend  the 
line  of  the  proposed  district  more  than 
one-half  of  the  State.  If  now  you  attach 
any  other  adjoining  district  to  those  two,  I 
care  not  which,  you  embrace  well  nigh 
one-fourtli  of  the  territory  of  the  State, 
no  matter  how  you  arrange  it.  If  you 
attach  the  next  district  (which  would 
be  a  convenient  arrangement  for  that  pur- 
pose) consisting  of  Clearfield,  Centre,  and 
Clinton,  the  district  would  then  extend 
from  the  extreme  north-western  corner 
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of  the  State  beyond  its  centre,  either  east 
or  west  or  north  or  sovith. 

In  the  sparsely  populated  districts  of 
the  State  the  system  would  be  wholly  ob- 
jectionable and  practically  impossible. 
It  would  introduce  a  system  into  the 
State  which  never  ought  to  become  a  part 
of  our  polity,  and  it  is  not  wise  to  experi- 
ment on  this  subject.  The  judicial  sys- 
tem of  Pennsylvania  has  been  built  up 
on  the  experience  of  the  State  for  more 
than  a  centur3%  It  has  worked  wisely 
and  well,  and  I  believe  is  the  best  and 
simplest  sj-stem  of  any  of  the  States  of 
tlie  Union.  It  ought  not  to  be  thus  radi- 
cally uprooted.  If  it  be  done,  it  will  in 
effect  introduce  some  of  the  worst  features 
of  the  New  York  system,  which  by  their 
very  last  Constitution  they  were  com- 
pelled to  modify. 

It  would  be  a  mode  of  constituting  an 
intennediate  court  in  its  most  objectiona- 
ble form.  It  would  entail  all  the  inconven- 
iences and  delay  apprehended  from  such 
additional  court,  and  would  have  none  of 
its  advantages.  Its  decisions  would  be 
nothing  as  to  authority  except  so  far  as  it 
might  persuade  the  judge  before  whom  the 
cause  was  tried, and  if  more  definite  powers 
were  conferred  it  becomes  in  still  stronger 
form  an  intermediate  court  of  most  defect- 
ive organization. 

I  do  not  attach  much  consequence  to 
this  kind  of  organized  consultation  among 
judges.  I  do  not  perceive  its  advantages 
either  in  Philadelphia  or  anywhere  else. 
In  the  courts  of  the  United  States  it 
is  wholly  unknown,  and  the  administra- 
tion of  the  law  in  the  circuit  courts  of  the 
United  States,  as  a  rule,  and  also  in  the 
district  courts,  is  quite  unexceptionable. 
I  would  not  lessen  the  responsibilty  of  de- 
cision, and  where  the  responsibility  is 
most  personal  and  distinct,  it  will  be  the 
most  carefully  exercised.  What  can  be 
the  great  advantage  of  this  system  of  con- 
sultation ?  Upon  the  showing  of  its  ad- 
vocate, it  is  to  be  merely  advisory.  The 
judges  meet  together  at  stated  times,  to 
consult.  What  for?  In  the  tirst  place, 
there  is  much  delay  necessarily  incident 
to  it.  They  must  come  together  for  this 
purpose  according  to  this  proposition,  not 
less  than  once  a  year.  But  the  most  gen- 
erally expressed  complaint  now  is  that  the 
judges  are  over-worked,  and  that  they 
need  relief  because  they  cannot  do  the 
business  devolved  upon  them  ;  3'et  it  is 
l^roposed  to  impose  upon  each  of  these 
j  udges  one-thii  d  of  the  business  of  each  of 
the  other  counties  of  the  district.    Thus 


there  is  suijerimposed  upon  them  a  very 
large  amount  of  additional  work,  and  yet 
complaint  is  that  they  are  already  over- 
worked. 

But  suppose  they  meet  together,  what 
then  ?  When  they  come  to  the  consider- 
ation of  cases,  it  is  merely  that  one  judge 
may  advise  another,  and  the  case  is  not 
one  whit  further  advanced  toward  the 
Supreme  Court  and  final  decision  than 
before.  The  only  possible  advantage  to 
be  derived  from  it  would  be  upon  the 
supposition  that  judge  A,  B,  or  C  might 
find  some  new  additional  light,  and  that 
he  might  modify  his  opinion  by  consulta- 
tion with  his  brethren.  Judges  of  the 
courts  do  not  consult  informally.  If  they 
have  new  and  intricate  and  difficult  ques- 
tions to  decide,  they  advise  freely  with 
each  other  bj'  letter  and  by  person.  I 
have  known  more  than  one  instance  iu 
which  judges  have  gone  from  their  o^\^^ 
districts  to  advise  with  other  judges.  In 
questions  of  great  moment  they  do  it,  and 
they  have  the  right  to  do  it.  No  harm 
comes  from  it.  But  when  a  case  is  once 
fully  tried,  let  it  rest  upon  the  judicial 
judgment  of  one  man  responsible  for  his 
decision  ;  do  not  divide  that  responsibility 
among  three  judges,  Avhere  you  will 
never  be  able  to  say  who  made  the  de- 
cision in  the  cause,  and  where  the  re- 
sponsibility for  mistakes  or  errors  cannot 
be  clearlyattached  toany  onein  particular. 

Judges  thus  met  to  advise,  with  the 
consciousness  that  their  opinion  is  mere 
advice,  are  very  prone  to  attach  undue 
importance  to  the  mere  judicial  cx)urtesies 
between  each  other,  and  not  to  reverse 
each  others  decisions.  It  would  be  very 
natural  for  them  to  say,  "this  case  has 
been  tried ;  let  it  go  to  the  Supreme 
Court,"  and  just  in  proportion  as  the  case 
was  difficult  would  this  tendency  in- 
crease. Practically  they  would  not  reverse 
each  others  decisions;  and  I  undertake 
to  sa3'  that  such  is  the  experience  of  Phil- 
adelphia. They  do  not  reverse  each 
others  decisions  upon  points  of  law  or  up- 
on questions  of  fact  unless  in  very  clear 
cases,  and  in  such  a  judge,  upon  motion 
for  new  trial  and  opportunity  for  full  ex- 
amination, would  correct  himself.  And 
if  it  be  an  important  case  it  would  in  any 
event  go  to  the  Supreme  Court  nine  times 
out  of  ten.  If  gentlemen  suppose  that 
this  system  would  relieve  the  Supreme 
Court  in  any  degree,  let  them  take  tlie 
experience  of  Philadelphia  and  Pitts- 
burg, and  compare  tlieir  list  of  cases  as 
the^-  go  up,  with  that  which  goes  up  from 
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other  courts  of  the  State,  compared  either 
by  population  or  by  the  num;;^er  of  cases 
tried  on  original  jurisdiction.  Nothing  is 
gained  therefore  by  the  proposition.  If  a 
judge  takes  the  responsibility  of  making 
a  decision,  and  takes  upon  a  motion  for  a 
new  trial  time  to  revise  his  decision,  con- 
sult the  authorities,  and  consider  and 
weigh  the  case  well,  ho  will  grant  a  new 
trial,  if  he  be  wrong;  and  after  such  an 
investigation  I  venture  to  say  that  not 
one  case  in  twenty  would  occur  in  which 
his  brethren  of  the  district  would  reverse 
his  decision.  Thej'-  would  very  properly 
say :  "The  law  of  this  case  may  be  in 
doubt,  but  it  has  been  decided;  let  it  go  to 
the  Supreme  Court."  The  pressure  in  the 
court  for  the  trial  of  other  causes  on  origi- 
nal jurisdiction,  would  bo  strong  and 
reasonable  consideration  for  such  con- 
clusion. The  Supreme  Court  is  the  pro- 
per place  and  ought  to  be  the  only  place 
for  reversing  the  decisions  of  courts  of 
original  jurisdiction.  This  idea  of  con- 
sultation, is  in  my  opinion,  very  largely 
delusive  and  has  not  a  great  deal  of 
weight,  and  very  little  indeed  to  com- 
mend it. 

Tlie  gentleman  from  Columbia  has  very 
persistently'  called  this  "tiio  Eastoniolan;" 
I  do  not  know  hy  what  authority.  The 
lawyers  of  Easton  met  together  and  sent 
a  memorial  to  this  Convention  ;  but  rather 
than  refer  to  it  in  such  a  roundabout  way, 
I  would  prefer  calling  it  the  plan  of  the 
gentleman  from  Columbia. 

Mr.  BucKALEW.  If  the  gentleman  sup- 
poses that  I  originated  tliis  plan  or  ever 
heard  of  it  before  it  was  read  in  the  Con- 
vention, he  is  inistaken. 

Mr.  Armstrong.  I  do  not  doubt  at  all 
that  the  gentleman  in  his  modesty  is  en- 
tirely willing  to  strengthen  his  position  in 
this  discussion,ifhe  can,  by  suggesting  that 
after  all  the  same  idea  occurred  to  some 
one  else  as  well  as  himself;  but  I'venture 
to  say  that  the  entire  State  is  full  of  the 
plan  suggested  by  the  distinguished  gen- 
tleman from  Columbia,  and  this  is  a  part 
of  it. 

Mr.  BucKALEW,  I  desire  to  saj'  that  I 
never  thouglit  nor  heard  of  this  particular 
mode  of  organizing  the  common  pleas 
districts  ixntil  the  memorial  from  the 
Easton  bar  was  presented  here. 

Mr.  Armstrong.  If  the  gentleman 
from  Columbia  has  never  heard  of  it,  it 
must  be  a  very  new  thing  indeed.  The 
memorial  from  Easton,  I  think,  bears 
upon  its  face  evidence  that  it  has  not  been 
considered  with  the  deliberate  care  which 


the  gentleman  from  Northampton,  (Mr. 
Green,)  or  others,  would  give  to  a  question 
of  such  importance.  1  do  not  i^ropose  to 
criticise  it ;  but  I  call  attention  to  one  par- 
ticular fact  only,  that  one  of  the  main  ob- 
jections urged  against  the  organization  of 
the  circuit  court  is  that  it  may  issue  a 
certiorari  to  a  justice  of  the  peace  and 
might  bring  him  from  one  place  to  an- 
other to  be  heard  where  the  court  might 
be  holding  its  session  of  appellate  juris- 
diction. But  the  same  thing  is  in  the 
l^resent  Constitution  of  the  State  and  has 
been  alwaj's.  The  .Supreme  Court  might 
now  issue  a  ce?'<io?'a?-i  to  a  justice  of  the 
peace.  So  that  this  i)art  of  the  argument 
is  not  of  much  force.  As  a  rule  memori- 
als are  not  very  carefully  considered  and 
are  entitled  to  respectful  consideration, 
but  not  much  Aveight.  Who  ever  heard 
ofa  meeting  of  tliat  kind  that  consulted 
with  such  delibeiate  care  as  to  strike  out 
a  line  of  j  adicial  organization  ?  I  would 
rather  take  the  deliberate  judgment  of  a 
Convention  organized  like  this,  bringing 
their  united  experience  and  judgment  to 
the  consideration  of  such  a  case,  than  the 
hastj'  opinions  of  any  set  of  men,  however 
intelligent  and  learned.  I  trust  to  the 
judgment  of  the  gentlemen  who  are  here 
giving  deliberate  and  careful  considera- 
tion to  the  subject  before  them,  and  not 
to  the  crude  and  loose  suggestions  of 
men  who,  m  the  haste  of  other  business, 
consider  very  imperfectly  m  what  they 
write  without  responsibilit3% 

I  do  not  projiose  to  weary  the  Conven- 
tion by  further  discussion  of  this  matter. 
It  seems  to  me  unwise  to  introduce  at 
this  time  a  thorough  and  radical  change 
when  it  is  not  needed  and  is  not  called 
for.  Again,  I  reiterate  what  I  S'lggested 
in  tlie  debate  yesterday  that  if  there  be 
anything  valuable  in  this,  it  ouglit  not  to 
go  into  the  Constitution  because  it  is  an 
experiment  never  tried  before,  and  if  in- 
troduced into  the  Constitution  it  is  incapa- 
ble of  change  for  many  years.  The  Leg- 
islature have  the  power  to  make  this 
change.  If  it  be  wise  they  will  make  it, 
and  if  it  should  Avork  disadvantageously 
they  can  repeal  it;  but  to  introduce  it 
into  the  Constitution  is  to  place  it  beyond 
the  reach  of  the  people  or  any  poAver  to 
change,  and  it  becomes  an  inflexible,  rigid 
rule  which, in  mv  judgment,  it  is  uuAvise  to 
make,  andAviiich  if  made  would  Avork  to 
the  A-ery  great  disadvantage  of  the  State. 

Mr.  Kaine.  Mr.  Chairman  :  I  am  at 
a  loss  to  understand  the  gentleman  from 
LA'coming.    He  warns  members  of  this 


148 


DEBATES  or  THE 


Convention  to  beware  of  aclojiting  any- 
thing of  an  experimental  character  upon 
tliis  subject,  and  particularly  a  measure 
so  crude  and  ill-digested  as  this.  I  be- 
lieve tliat  was  his  language. 

Mr.  Armstrong.  I  did  not  refer  to 
that  except  only  where  I  was  speaking 
of  the  memorial.  I  do  not  speak  of  the 
memorial  from  Northampton  county  now, 
but  in  nine  cases  out  of  ten  all  such 
memorials  are  undigested. 

Mr.  Kaine.  I  understood  the  gentle- 
man to  be  speaking  of  the  proposition  be- 
fore the  committee.  The  gentleman  from 
Lycoming  then  is  very  much  alarmed 
at  this  proposition  because  it  is  looking 
toward  a  different  system  of  electing 
judges  from  that  which  has  prevailed 
heretofore.  Ho  deprecates  the  idea  of 
three  judges  assembling  together  for  the 
purpose  of  holding  a  court  in  banc  and 
there  deciding  points  reserved,  motions 
for  new  trials,  and  everything  of  tliat  kind 
which  may  be  provided  for  eitlier  by  an 
act  of  Assomblj^or  by  a  general  rule  of 
court.  I  stated  that  I  did  not  under-stand 
the  gentleman  from  Lycoming  upon  these 
questions  because  he  has  introduced  into 
his  report,  which  we  are  now  considering, 
both  tliose  propositions.  In  the  twelfth 
section  of  tlio  i-ei^ort  as  we  have  it  now 
before  us,  he  provides  thus : 

"When  there  is  more  than  one  judge  of 
the  court  of  common  pleas  for  the  same 
district,  any  two  or  more  of  them  may  sit 
in  banc  or  in  joint  session  for  any  purposes 
not  appellate  which  may  be  autliorized  by 
law.'" 

That  is  the  very  proposition  contained 
in  my  amendment.  It  is  the  very  thing 
I  desire  this  Convention  to  adopt.  I  can- 
not comprehend  Avhat  difference  it  makes 
whotiier  that  is  contained  in  the  proposi- 
tion of  the  gentleman  from  Lycoming  or 
in  that  of  any  other  member  of  tliis  Con- 
vention. I  do  not  care  whether  it  comes 
from  him  or  any  otlaer  member ;  all  I 
want  is  to  see  it  adopted.  I  have,  as  I 
said  before,  striclvcn  out  all  in  regard  to 
the  inanner  of  electing  judges  and  have 
said  nothing  about  that.  The  gentleman 
deprecates  the  idea  of  electing  tliem  in 
any  other  way  than  that  which  lias  here- 
tofore prevailed,  and  yet  intlie  sixteenth 
section  of  the  report  of  the  committee 
•which  we  have  now  before  us,  he  pro- 
vides : 

"In  all  elections  of  judges,  whenever 
two  or  more  are  to  be  elected  for  tlie  same 
term  of  service,  eacli  voter  shall  have  as 
many  votes  as   there  are  judges  to  be 


elected  and  may  give  all  his  votes  to  a 
smaller  number  of  persons  than  the  whole 
number  to  be  chosen,  and  candidates 
highest  in  vote  shall  be  declared  elected." 

There  is  the  free  or  cumulative  vote  in 
the  gentleman's  own  proposition  ;  and 
yet  he  has  been  deprecating  that  here 
both  yesterday  and  to-day,  on  every  oc- 
casion when  he  has  occupied  the  floor. 

I  am  just  informed  tiiat  this  is  an 
amendment  put  in  here  and  is  not  the  re- 
port of  the  gentleman  from  Lycoming, 
tlie  chairman  of  the  committee  ;  that  it  is 
tlie  amendment  moved  by  Mr.  Dallas, 
but  it  does  not  appear  so  in  the  print 
Avhich  I  hold  in  my  hand. 

Mr.  Armstrong.  I  explained  before 
that  the  section  to  which  the  gentleman 
referred  is  not  the  report  of  the  com- 
mittee. 

Mr.  Kaine.    So  I  now  understand. 

Mr.  Armstrong.  It  was  put  in  in  ac- 
cordance witii  tlie  express  desire  of  the 
committee  to  have  it  printed  for  informa- 
tion in  tliis  connection. 

Mr.  Kaine.  I  now  so  understand,  my 
attention  having  been  called  to  it  by  the 
gentleman  from  Columbia  (Mr.  Bucka- 
lew.)  I  was  not  before  aware  that  it  had 
been  put  in  in  that  way. 

But,  sir,  on  the  subject  of  the  judges 
sitting  in  banc,  there  can  be  no  mistake  ; 
it  is  contained  in  the  twelftli  section  of 
the  report  of  the  committee,  that : 

"  When  there  is  more  than  one  judge  of 
the  court  of  common  pleas  for  tlie  same 
district,  any  two  or  more  of  them  may  sit 
in  banc  or  in  joint  session  for  any  purposes 
not  appellate,  which  may  be  authorized 
by  law." 

That  is  the  most  important  feature,  as  I 
consider,  that  we  sliall  have  the  advan- 
tage of  three  judges  sitting  in  banc  and 
deciding  legal  questions  of  great  impor- 
tance. It  has  been  said  by  the  gentleman 
from  Lycoming  that  it  would  not  amount 
to  anything.  Why  if  this  is  put  in  the 
Constitution  and  made  a  matter  of  law, 
the  decision  of  those  throe  judges  will  be 
as  the  decision  of  one,  will  be  the  decision 
of  the  court,  and  from  it  a  writ  of  error 
may  be  taken  or  an  appeal  may  lie.  Tho 
gentleman  from  Allegheny  (Mr.  J.  W.  F. 
White)  thought  that  there  would  be  great 
trouble  upon  tliat  point,  but  he  liiiled  to 
explain,  in  answer  to  tho  question  I  put 
to  him,  how  and  wliy  no  trouble  arises 
from  tlie  same  proceeding  in  the  courts  of 
Alleglieny  county.  It  has  been  suggested 
that  dilliculties  will  arise  in  regard  to  put- 
ting these  j  udges  all  out  of  office  at  once. 
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If  the  principle  be  adopted  there  need  be 
no  trouble  upon  that  subject.  That  can 
be  regulated  exactly  as  it  was  regulated 
in  the  schedale  of  1837-38,  and  when  the 
proi^er  time  conies,  if  no  other  gentleman 
will  do  so,  I  will  move  to  so  further  ex- 
tend the  time  at  which  the  commissions 
of  the  judges  shall  expire,  that  there  will 
be  no  trouble  in  fixing  it  in  the  schedule. 
In  1837-38,  it  was  provided  that : 

"  The  commissions  of  the  president 
judges  of  the  several  judicial  districts,  and 
of  the  associate  law  j  udges,  of  the  First  j  u- 
dicial  district,  shall  expire  as  follows : 
The  commissions  of  one-half  of  these  who 
shall  have  held  their  offices  ten  years  or 
more,  at  the  adoption  of  the  amendments 
to  the  Constitution,  shall  expire  on  the 
twenty-seventh  day  of  February,  1839 ; 
the  commissions  of  the  other  half  of  those 
who  shall  have  held  their  offices  ten  years 
or  more,  at  the  adoption  of  the  amend- 
ments to  the  Constitution,  shall  expire  on 
the  27th  day  of  February,  1812;  the  first 
half  to  embrace  those  whose  commissions 
shall  bear  the  oldest  date.  The  commis- 
sions of  all  the  remaining  judges  Avho 
shall  not  have  held  their  offices  ten  years 
at  the  adoption  of  the  amendments  to  the 
Constitution,  shall  expire  on  the  27th  day 
of  February  next  after  the  end  of  ten 
years  from  the  date  of  their  commissions." 

That  was  certainly  placed  in  the  Consti- 
tution then,  and  if  we  make  any  change 
in  the  judiciary  we  shall  have  to  put 
something  of  the  same  kind  in  the  sched- 
ule now,  so  that  there  need  be  no  trouble 
on  that  subject.  If  the  principle  of  the 
districts  as  I  have  submitted  it,  and  the 
election  of  thi-ee  judges  in  each  district, 
be  agreed  upon  by  the  Convention,  the 
residue  ot  the  sj'stem  as  it  shall  be  ar- 
ranged is  nothing  but  a  matter  of  detail. 
It  can  all  be  arranged  in  the  schedule  as 
it  was  in  the  Constitution  of  1837-38. 

When  the  amendment  now  pending  is 
disposed  of,  I  shall,  if  no  other  gentleman 
will  do  it,  move  to  strike  out  the  words 
"  1873  "  and  insert  some  subsequent  peri- 
od long  enough  to  allow  a  schedule  to  be 
arranged  by  which  the  operation  of  these 
changes  can  be  made  satisfactorily^ 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Montgomery  (Mr.  Hunsicker)  to  the 
amendment  of  the  gentleman  from  Fay- 
ette (Mr.  Kaine.) 

On  the  question  of  agreeing  to  the 
amendment  to  the  amendment  a  division 
was  called  for,  which  resulted  thirty-one 
in  the  affirmative.    This  not  being  a  ma- 


jority of  a  quorum,  the  amendment  to  the 
amendment  was  not  agreed  to 

The  Chairman.  The  question  recurs 
on  the  second  division  of  the  amendment 
ofl:'ered  by  the  gentleman  from  Fayette. 

Mr.  NiLES.  I  offer  the  following 
amendment  as  a  proviso  to  come  in  at  the 
end  of  the  section  : 

'■^Provided,  That  all  judges  now  in  office 
shall  hold  and  jjerform  the  duties  of  the 
same  until  the  expiration  of  the  tune  for 
which  they  have  been  severally  elected." 

The  amendment  to  the  amendment  was 
agreed  to. 

The  Chairman.  The  question  recurs 
on  the  second  division  of  the  amendment, 
as  amended. 

INfr.  Kaine.  I  move  to  amend  by 
striking  out  the  words  "1873"  and  insert- 
ing "1881." 

Mr.  BucKALEW.  Mr.  Chairman:  The 
motion  that  I  made  upon  this  subject  and 
which  has  been  voted  down,  was  to  insert 
1883.  I  did  not  name  the  year  1881,  be- 
cause I  overlooked  the  fact  that  the  con- 
stitutional amendment  of  1850  took  effect 
in  1851.  Then  there  was  a  re-election  of 
judges  in  ISGl  and  again  in  1871,  except  in 
cases  where  vacancies  had  occurred  by 
death  or  resignation.  1  would  have 
named  1881  myself  had  I  remembered 
that  it  was  the  regular  year  for  the  re- 
election of  judges,  and  I  hope  now  that 
the  committee  of  the  whole  will  agree  to 
the  amendment. 

On  the  question  of  agreeing  to  the 
amendment  to  the  amendment,  proposed 
by  Mr.  Kaine,  a  division  was  called  for, 
which  resulted  forty-six  in  the  affirma- 
tive, and  nineteen  in  the  negative. 

So  the  amendment  to  the  amendment 
was  agreed  to. 

Mr.  NiLES.  The  vote  that  has  just  been 
taken  extending  the  terms  of  the  judges 
in  commission  to  1881  accomplishes  the 
object  of  my  amendment,  and  with  the 
unanimous  consent  of  the  committee  of 
the  whole  I  will  withdraw  the  amend- 
ment I  offered. 

Mr.  BucKALEW.  It  will  not  do  any 
harm  if  it  be  allowed  to  remain. 

The  Chairman.  The  amendment  can- 
not be  withdrawn  except  by  unanimous 
consent.  A  motion  can  be  made  to  re- 
consider. 

Mr.  NiiiES.  I  ask  for  unanimous  con- 
sent to  allow  me  to  withdraw  it. 

The  Chairman.  Shall  unanimous  con- 
sent be  given  ? 

[Several  Delegates.    "No!  No!"] 
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Mr.  NiLES.  Then  I  move  to  reconsider 
the  vote  by  which  the  amendment  was 
adopted. 

The  motion  to  reconsider  was  agreed 
to. 

The  Chaibman.  The  question  recurs 
upon  the  amendment  of  the  gentleman 
from  Tioga  (Mr.  Niles)  to  the  amend- 
ment. 

The  amendment  to  the  amendment  was 
rejected. 

The  Chaikman.  The  question  recurs 
on  the  second  division  of  the  amendment 
offered  by  the  gentleman  from  Fayette,  as 
now  amended. 

ISfr.  Lilly.    Let  it  be  read. 

The  Clekk  read  as  follows  : 

"At  the  general  election  in  the  year  one 
thousand  eight  hundred  and  eighty-one 
and  every  tenth  year  thereafter  the  quali- 
fied voters  of  each  district  aforesaid  shall 
elect  three  judges,  citizens  of  this  Common- 
wealth, qualified  as  aforesaid.  The  afore- 
saidjudges  duringtheir  continuance  in  of- 
fice shall  reside  within  the  district  for 
which  they  shall  be  respectively  elected, 
and  when  more  than  one  county  shall  com- 
pose a  district  they  shall  so  alternate  in 
holding  courts  in  the  several  countiescom- 
posing  the  district  that  the  samejudge  shall 
not  sit  oftener  than  once  in  every  three 
successive  regular  terras  of  the  courts  to 
be  holden  in  said  count}',  unless  from 
some  unavoidable  cause  it  shall  be  ren- 
dered impracticable.  Courts  in  banc  shall 
be  held  by  the  judges  of  every  district,  or 
a  majority  of  them,  at  least  once  in  every 
year  in  each  county,  at  such  times  and  for 
the  transaction  of  such  business  as  may 
be  prescribed  bj'  law.  When  holding 
courts  in  banc  the  judge  oldest  in  com- 
mission or  the  oldest  in  commission  and 
senior  in  age  shall  preside." 

Mr.  HuNSiCKER.  I  ask  for  a  division 
of  the  question,  the  first  division  to  end 
at  the  words  "qualified  as  aforesaid." 

The  Chairman.  The  amendment  has 
alreadj'  been  divided,  and  is  not  suscepti- 
ble of  further  division.  The  question  re- 
curs on  the  second  division. 

Mr.  SxRUxnERS.  What  is  the  second 
division  ? 

The  Chairman.  It  has  j  ust  been  read 
by  the  Clerk. 

Mr.  Rtruthers.  The  Clerk  did  not 
read  the  second  division  as  I  understand 
it. 

The  Chairman.  The  question  be- 
fore the  committee  of  the  whole  is  the 
second  division  of  the  amendment  of  the 


gentleman  from  Fayette,    (Mr.   Kaine,) 
which  has  been  just  read  by  the  Clerk. 

Mr.  Struthers.  I  understood  the 
Clerk  to  read  the  whole  amendment. 

The  Chairman.  No,  sir.  The  first  di- 
vision was  voted  down  j-esterday.  The 
second  division  remained  and  the  Clerk 
read  only  the  second  division. 

On  the  question  of  agreeing  to  the 
second  division  of  the  amendment  pro- 
posed by  Mr.  Kaine,  a  division  was  called 
for,  which  resulted  forty-four  in  the  at- 
firmative,  and  fifty-one  in   the  negative. 

So  the  second  division  was  not  agreed 
to. 

The  Chairman.  The  question  recurs 
on  the  section. 

Mr.  Craig  I  move  to  strike  out  all  af- 
ter the  word  "changed"  inline  four  and 
insert  as  follows : 

"The  city  of  Philadelphia  and  every 

county  containing  a  population  of , 

except  as  hereinafter  provided,  shall  be  a 
separate  judicial  district.     Every  county 

containing  less   than    population 

shall  be  connected  with  one  or  more  coun- 
ties so  as  to  form  convenient  districts. 
Every  such  district  shall  be  entitled  to  at 
least  one  judge  learned  in  the  law,  and 
as  many  more  as  shall  be  provided  by 
law." 

Mr.  Armstrong.  I  desire  to  say  that 
this  suggestion  has  been  very  carefully 
canvassed  in  the  Committee  on  the  Judi- 
ciary. Very  many  suggestions  on  this 
subject  were  made  and  referred  to  that 
committee,  but  after  the  most  earnest 
and  thorough  effort  on  the  part  of  the 
committee  to  inquire  into  the  merits  of 
the  plan  it  has  been  found  impracticable. 
Counties  cannot  be  divided  by  limit  of 
population,  and  that  is  all  this  amend- 
ment amounts  to.  Districts  cannot  be 
formed  with  anj' advantage  upon  that  ba- 
sis. The  amount  of  judicial  business  is 
not  regulated  by  the  number  of  popula- 
tion. The  business  of  the  same  number 
of  people  may  be  vastly  different  in 
amount.  To  illustrate :  Take  the  oil  re- 
gions; there  they  have  a  population  raj)- 
idly  increasing,  and  the  business  in  pro- 
portion to  their  population  is  vastly 
greater  than  it  is  in  Delaware  or  Chester, 
or  any  of  those  counties  that  are  purely 
agricultural.  I  believe  tlie  suggestion  to 
be  wholly  impracticable  and  it  would 
necessarily  lead  to  the  re-districting  of 
the  entire  State,  necessitating  a  very 
large  number  of  extra  judges. 

Mr.  Darlington.  INIr.  Chairman  :  I 
beg  leave  to  add  mv  testimonv  to  that  of 
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the  gentleman  from  Lycoming.  I  think 
the  proposition  to  divide  judicial  districts 
by  any  basis  of  population  entirely  im- 
practicable. Take,  for  example,  the  dis- 
trict which  I  in  part  represent.  We  have 
not  an^'thmg  like  the  amount  of  business 
that  exists  in  otlier  districts,  owing  to  our 
interests  not  being  commercial  and  to  our 
having  no  iron,  or  coal,  or  oil  within  our 
borders,  but  more  largely  perhaps  to  the 
character  of  our  Quaker  population,  for 
we  do  not  like  strife.  There  is  hardly 
enough  business  in  our  courts  to  keep 
the  lawyers  going. 

Mr.  Craig.  Mr.  Chairman  :  The  ratio 
of  population  in  this  State  to  each  judge 
is  about  sixty-five  thousand,  in  the  city  of 
Philadelphia  about  fifty-two  thousand, 
and  in  the  city  of  Pittsburg  less  than 
forty-four  thousand.  In  the  city  of  Phila- 
delphia and  in  the  city  of  Pittsburg,  it  is 
said  that  the  judiciary  are  able  to  keep  up 
their  business  square;  but  there  are  dis- 
tricts in  the  State  where  we  have  but 
about  the  ratio  entitling  us  to  a  judge 
under  such  a  distribution  in  which  we  are 
not  able  to  keep  up  the  business. 

I  speak  now  of  the  present  system,  and 
I  take  my  own  judicial  district  for  an 
example.  There  are  other  districts  of 
much  larger  population  than  ours  where 
they  are  able  to  keep  up  the  business, 
and  to  keep  it  up  squarely  ;  but  I  under- 
take to  say  that  no  system  can  be  devised 
which  produces  a  more  unsatisfactory  re- 
sult in  this  respect  than  the  present  sys- 
tern.  I  care  little  what  system  you  may 
adopt,  the  result  cannot  be  more  unsatis- 
factory than  the  present  one.  The  prop- 
osition which  I  make  is  to  begin  with 
the  basis  of  population,  which  I  know  is 
not  the  right  basis  to  be  carried  out  to  the 
end  because  jwpulation  is  not  the  true 
basis  for  the  assignment  of  judicial  courts. 
Take  and  compare  a  county,  for  instance, 
the  county  of  Butler,  with  its  thirty -six 
thousand  population,  and  the  county  of 
Washington  with  its  population  of  forty- 
eight  thousand — and  I  speak  of  these  be- 
cause they  are  near  to  me  and  I  know  some- 
thing about  them — and  there  is  much  less 
business  done  in  the  county  of  Washing- 
ton with  its  forty-eiglit  thousand  popula- 
tion than  there  is  in  the  county  of  Butler 
witli  only  thirtj--six  thousand.  The  re- 
sult of  the  system  that  I  have  proposed 
would  be  that  in  the  counties  of  Delaware 
and  Chester  and  some  other  similar  coun- 
ties the  judges  would  have  very  little 
business  to  do ;  but  in  all  those  districts 
where  a  large  judicial  force  is  required  it 


could  be  obtained  according  to  the  amount 
of  business  done  in  that  district. 

I  undertake  to  say  that  i  f  the  report  of  the 
Committee  on  the  Judiciary  be  adopted 
in  this  respect,  under  their  assignment 
of  judges  to  various  districts  according 
to  the  population  they  now  have  some 
will  still  have  too  little  and  some  too 
much.  In  the  district  north  of  me,  for  in- 
stance, an  additional  judge  is  not  needed, 
but  in  the  district  where  I  reside  he  is 
needed,  so  that  the  report  of  the  Commit- 
tee on  the  Judiciary  will  be  unsatisfac- 
tory in  that  resj^ect,  and  any  aiTangement 
Avhich  we  can  make  under  the  present 
sj-stem  will  be  equally  so.  I  farther  make 
this  proposition  in  view  of  the  idea  which 
has  often  been  suggested  that  the  judges 
themselves  shall  be  required  to  perform 
all  such  work  as  is  now  done  by  masters  in 
chanceiy  and  auditors.  In  those  districts 
where  the  work  is  iiept  up  squarely  and 
equally  it  results  from  two  causes  :  One  is 
that  there  is  not  much  business  to  be 
titinsacted,  and  the  other  is,  that  they  have 
a  ratio  of  judges  greater  than  would  be  al- 
lowed according  to  an  equal  distribution 
over  the  State. 

Mr.  Stewart.  I  suggest  to  the  gentle- 
man from  Lawrence  to  complete  Jjis  scheme 
by  designating  the  number  of  inhabitants 
that  should  constitute  a  judicial  district. 
I  understand  that  he  contemplates  that* 
each  county  with  a  population  beyond  a 
certain  nvimber  shall  constitute  by  itself 
a  judicial  district  and  that  district  shall 
be  entitled  to  at  least  one  judge.  I  im- 
agine that  we  can  fix  a  limit,  we  can  fix 
some  number  of  population  which  will 
furnish  business  enough  for  one  judge 
and  make  one  district.  If  there  are  dis- 
tricts of  that  population  which  will  fur- 
nish business  more  than  sufficient  for  one 
judge,  the  judicial  force  for  that  district 
can  be  increased.  Let  it  be  said  that  here 
is  a  county  of  a  certain  population  shall  be 
entitled  to  one  judge  at  least.  If  the 
business  of  that  county  should  be  in- 
creased or  if  it  should  reqviire  additional 
facilities,  let  it  be  so  arranged  that  addi 
tional  facilities  can  be  afforded. 

It  seems  to  me  that  this  is  proper,  and  I 
believe  the  Convention  will  reach  that 
conclusion  yet,  that  we  shall  establish 
districts  on  the  basis  of  population,  and  if 
each  county  is  not  sufficient  to  warrant  a 
district  .of  that  kind  the  district  will  be 
composed  of  adjoining  and  contiguous 
counties.  I  believe  it  is  a  correct  theory 
and  I  hope  the  gentleman  will  complete 
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his  scheme  by  designating  the  number  of 
population. 

Mr.  Craig.  In  answer  to  that  sugges- 
tion, I  will  say  that  I  have  left  the  blank 
in  population  to  be  filled  by  the  Conven- 
tion in  case  they  adopt  the  idea.  I  prefer 
not  to  make  any  suggestion  on  that  point 
now. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  Law- 
rence. 

Mr.  Armstrong.  Mr.  Chairman  :  It  is 
proper  that  I  should  call  the  attention  of 
the  committee  further  to  this  matter. 
Look  at  some  of  the  difficulties  and  incon- 
sistencies of  this  thing.  In  the  district 
composed  of  Chester  and  Delaware  they 
have  a  population  of  one  hundred  and 
seventeen  thousand  two  hundred  and 
eight,  and  yet  the  judge  of  that  district, 
in  an  interview  which  I  had  with  him 
personall}'^,  told  me  that  no  additional 
force  was  needed  there.  I  was  told  by 
the  gentleman  from  Delaware  that  the 
judge  can  not  only  do  the  business  but  has 
time  to  spare.  I  met  another  judge  from 
the  interior  part  of  the  State  who  is  the 
judge  of  tlie  district  composed  of  the  coun- 
ties of  Union,  Snyder,  and  Mifflin,  the 
population  of  which  is  forty-eight  thou- 
sand six  hundred  and  seventy -nine.  The 
judge  told  me  that  it  was  mere  childs' 
,  play  to  him.  "Why"  said  he  "I  have 
not  business  enough  to  keep  me  from 
rusting  ;  I  do  not  want  you  to  disturb  my 
district ;  I  would  a  great  deal  rather  have 
it  larger  than  smaller." 

These  things  have  come  to  the  commit- 
tee in  a  variety  of  forms  and  from  diff"er- 
ent  sections  ;  and  population  is  not,  I  be- 
lieve, a  sound  basis  upon  which  to  form 
judicial  districts.  If  any  gentleman  will 
take  the  trouble  to  examine  the  map  and 
lookat  the  districtsas  they  are  nowformed 
in  the  State,  he  will  find  tliem  convenient 
in  size  and  in  shape  and  framed  with  spe- 
cial reference  to  the  convenience  of  suitors 
and  judges,  as  much  so  probably  as  could 
be  done  by  any  re-division  of  the  State, and 
I  think  more  so.  I  do  not  think  the  plan 
now  moved  is  wise.  I  think  it  would  lead 
to  a  great  deal  of  confusion  and  trouble  to 
re-district  the  State  when  there  is  no  neces- 
sity for  it;  and  the  committee  already  pro- 
vide— and  tliey  intend  to  lie  liberal  in  that 
respect — that  wherever  ailditional  judicial 
force  is  needed  in  the  State  it  shall  be 
granted  in  the  form  of  additional  judges; 
and  if  any  gentleman  hero  speaking  for 
his  district  recommends  it,  he  shall  have 
it.    With  that  safeguard,  I  think  the  ju- 


dicial sj'stem  ought  not  to  be  changed, 
bvit  that  we  ought  to  be  liberal  in  accord- 
ing additional  judges  wherever  gentle- 
men upon  this  floor  believe  they  are  ne- 
cessary. 

Mr.  Craig.  At  the  suggestion  of  a 
number  of  gentlemen,  I  ask  leave  to  re- 
form the  amendment  by  filling  the  blank 
with  thirty  thousand.  I  speak  of  thirty 
thousand  because  it  will  provide  for  a  fu- 
ture increase  of  population  and  business. 

The  Chairman.  The  blank  will  be 
filled  with  thirty  thousand. 

Mr.  CampbeIjL.  Mr.  Chairman :  I  do 
not  altogether  like  the  formof  the  amend- 
ment offered  by  the  gentleman  from  Law- 
rence; but  the  principle  of  basing  the 
number  of  judges  upon  the  population  of 
districts  I  like.  While  it  may  not  be 
true  that  population  is  the  only  sound 
basis  of  representation  for  judges,  and 
that  we  should  consider  also  the  business 
and  other  interests  of  the  people,  yet  at 
the  same  time  population  affords  a  riile 
by  which  the  people  of  the  different  dis- 
tricts of  the  State  can  get  from  time  to 
time  as  they  need  them  the  requisite 
number  of  judges.  Under  the  present 
condition  of  things  if  the  jjeople  of  a  dis- 
trict wish  an  extra  judge  or  two  they  are 
compelled  to  send  petitions  to  the  Legis- 
lature and  influence  the  members  of  that 
body  in  having  anact  passed  to  accommo- 
date them.  Sometimes  we  have  the  un- 
seemly spectacle  of  a  candidate  for  judi- 
cial position  running  up  to  the  Legisla- 
ture and  obtaining  the  passage  of  a  spe- 
cial law,  in  order  that  he  may  be  appoint- 
ed or  elected  to  the  judgeship;  which  tlie 
special  law  creates.  Under  the  present  sys- 
tem we  experience  a  great  many  evils, from 
the  insufficient  number  of  judges  and  the 
want  of  some  certain  means  of  supplying 
the  deficiency,  and  we  can  only  avoid 
those  evils  by  having  a  plain,  certain 
plan,  by  means  of  which,  the  requisite 
number  of  judges  can  be  obtained.  If 
we  have  the  number  of  judges  based 
upon  population  and  declare  that  when- 
ever a  county  has  a  certain  number  of  in- 
habitants it  shall  necessarily  have  a  judge 
for  that  number,  then  we  have  a  uniform 
plan,  a  simple,  self-adjusting  system  that 
will  work  in  practice  and  that  will  give 
the  people  of  the  State  not  only  now,  not 
only  ten  years  from  now,  but  forever,  if 
loft  unchanged,  the  number  of  judges 
that  they  may  need,  without  compelling 
them  to  go  to  the  Legislature  every  time 
anew  judge  is  necessary. 
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I  have  drawn  up  a  provision  that  I  in- 
tended to  offer,  something  in  tliis  shape, 
(I  shall  read  it  as  part  of  my  remarks,) 
embodying  the  idea  that  I  had  in  refer- 
ence to  the  number  of  the  judges  and 
the  manner  of  electing  them.  It  is  as  fol- 
lows : 

"In  the  year  1873  and  every  tenth  year 
thereafter,  the  State  shall  be  divided  into 
districts  containing  not  more  than  four 
counties  ;  in  each  of  which  districts  there 
shall  be  elected  one  judge  of  the  court  of 
common  pleas  for  every  thirty  thousand 
inhabitants,  and  one  additional  judge  for 
every  fraction  in  excess  of  twenty  thou- 
sand. Every  county  containing  a  popula- 
tion of  thirty  thousand  or  over  shall  bo  a 
separate  district.  The  judges  of  the  courts 
of  common  pleas  shall  all  be  elected  upon 
the  same  day  throughout  the  State,  and 
for  the  term  of  ten  years.  Wherever  in  a 
district  there  are  to  be  three  or  more 
judges  elected,  each  voter  may  cast  as 
many  votes  as  there  are  judges  to  be 
elected,  or  may  distribute  his  votes  among 
the  candidates  as  he  may  deem  tit.  All 
vacancies  shall  be  tilled  by  election  for 
the  unexpired  term.  Provided,  That  the 
judges  now  in  commission  shall  reta-n 
their  offices  until  the  expiration  of  their 
terms ;  And  provided,  That  the  ratio  of 
poj^ulation  to  a  judge  in  cities  of  over  two 
hundred  thousand  inhabitants  shall  be 
forty  thousand." 

This  has  the  advantage  of  giving  us 
population  as  a  basis,  and  also  another  ad- 
vantage—that of  electing  the  judges  all 
upon  the  same  day  throughout  the  State 
and  of  electing  judges  in  counties  con- 
taining large  populations  by  the  free  vote 
system,  so  that  all  classes  of  people  of  the 
respective  districts  msij  be  fully  repre- 
sented on  the  bench.  While  we  do  not 
wish  to  drag  politics  into  the  courts,  yet 
there  is  a  necessity  for  the  representation 
of  the  different  classes  of  the  people,  as 
well  political  as  otherwise;  and  bj-  having 
the  judges  elected  by  the  free  vote  sys- 
tem, in  counties  which  will  have  three  or 
more  judges,  we  can  have  the  people  pro- 
perly represented  according  to  the  rela- 
tive strength  of  the  classes  among  them, 
and  the  consequence  would  be,  general 
satisfaction  and  the  cessation  of  the  nu- 
merous complaints  that  are  now  heard  on 
all  sides. 

Mr.  Lilly.     May  I  ask  the  gentleman 
a  question? 
Mr.  Campbell.    Yes,  sir. 
Mr.  Lilly.    Was  not  that  proposition 
voted  down  ? 


Mr.  Campbell.  I  was  not  aware  of 
that.  It  has  certainly  not  been  voted 
down  in  this  shape.  The  gentleman  is 
mistaken. 

Then  in  addition  to  that,  Mr.  Chair- 
man, I  wish  to  say  something  in  refer- 
ence to  the  increase  of  the  number  of 
judges,  to  what  may  seem  an  unneces- 
sary extent.  The  ratio  I  put  at  thirty 
thousand.  I  am  not  particular  about 
that.  It  may  be  made  thirtj'-five  thou- 
sand or  forty  thousand  if  gentlemen  pre- 
fer. If  we  do  away  with  the  present  aud- 
iting system  of  our  courts,  as  I  hope  this 
Convention  will  do,  and  make  the  judges 
themselves,  audit  all  the  accounts  that  are 
presented  to  them, hear  all  the  inattersthat 
are  now  ordinarily  referred  to  masters  or 
examiners,  we  are  getting  rid  of  a  great 
deal  of  matter  that  is  corrupting  in  its 
influences  upon  both  the  judges  and  the 
bar,  whilst  at  the  same  time  we  are  pro- 
viding a  sufficient  number  of  judges  to 
take  the  place  of  the  formidable  array  of 
auditors  that  are  now  appointed  to  do 
work  that  properlj^  should  lie  done  by  the 
court.  I  think  therefore  the  ratio  lixed, 
viz.,  thirty  thousand,  is  not  too  small.  I 
hope  that  some  proposition  embodying 
the  idea  of  representation  according  to 
population  will  be  adopted.  I  will  vote 
for  the  proposition  of  the  gentleman  from 
Lawrence  if  I  cannot  get  anything  bet- 
ter, but  I  think  we  ought  to  have  some 
comprehensive  self-adjusting  sj'stem  by 
which  the  people  of  the  State  could  get 
from  time  to  time  as  many  judges  as  their 
increasing  population  and  their  growing 
interests  require. 

Mr.  Walker.  Mr.  Chairman  :  I  have 
not  heretofore  troubled  the  committee 
during  the  consideration  of  this  article ; 
but  its  action  thus  far  has  been  in  accord- 
ance with  my  sentiments.  I  voted  uni- 
formly and  acted  quietly  against  the  cir- 
cuit court  system.  I  am  pleased  that  it 
was  defeated.  I  voted  against  the  cumu- 
lative or  limited  vote  ;  and  I  am  glad  that 
it  has  received  the  quietus  that  I  believe 
it  has. 

Mr.  Campbell.  It  has  not  been  voted 
upon. 

Mr.  Walker.  Indirectly  it  has  been 
voted  ui)on  and  if  I  read  aright  the  senti- 
ment of  the  committee  when  it  is  directly 
voted  upon  it  will  receive  an  eflfectual 
quietus  in  this  committee  and  in  the  Con- 
vention. 

I  have  been  at  the  bar  for  fifty  j-ears 
less  a  few  months.  For  that  time  I  have 
practiced  under  the  system  as  it  now  ex- 
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ists.  Being  somewhat  familiar  with  the 
sentiment  in  the  portion  of  the  State  from 
which  I  come  witli  regard  to  the  system, 
I  can  speak  and  speak  witli  truth  in  re- 
gard to  tliat  section  of  the  country  that 
we  are  satisfied  with  the  system  with  one 
exception,  and  tiiat  is  tlie  part  that  is  now 
before  this  committee.  I  believe  that  we 
should  have  an  increase  of  judicial  force 
in  the  common  pleas,  and  it  is  the  only 
point  in  my  judgment  where  we  require 
additional  judicial  force.  Give  us  more 
judges  there  and  competent  judges;  give 
them  an  opportunity  thoroughly  to  in- 
vestigate every  question  that  comes  be- 
fore them  ;  and  there  will  be  less  for  the 
Supreme  Court  to  do  than  there  is  at  pres- 
ent. We  have  jiow  in  the  counties  of 
Erie,  Warren,  and  Elk  two  judges.  They 
are  learned  in  the  law,  honest,and  compe- 
tent men  ;  but  my  experience  is  that  the 
system  of  two  judges  in  one  district  works 
an  evil  instead  of  a  good. 

We  have  had  those  judges  consulting 
together,  and  during  the  time  that  I  have 
been  at  the  bar  never  in  one  instance  in 
the  county  of  Erie  has  Judge  Wetmore 
reversed  Judge  Vincent  or  Judge  Vincent 
Judge  Wetmore  ;  and  I  venture  to  say  it 
is  the  practice  throughout  the  State.  We 
have  the  two  judges  named,  and  they  are 
honest  men,  they  are  competent  men, 
they  are  well  learned  in  the  law;  but 
they  never  have,  and  I  venture  to  say  they 
never  will  until  the  end  of  their  judicial 
life  reverse  each  other.  The  judge  who 
tries  the  cause  has  all  the  facts  familiar  to 
him.  To  his  mind,  to  his  judgment,  to 
his  judicial  views,  the  other  yields,  and 
he  should  yield. 

Now,  Mr.  Chairman,  if  we  give  to  the 
common  pleas  ample  force,  have  sjiecial 
districts,  silence  this  cumulative  humbug, 
bury  it  where  it  will  never  be  heard  of, 
we  shall  have  less  business  for  the  Su- 
preme Court  than  we  have  now.  The 
county  of  Erie  has  05,000  population.  I 
think  that  30,000  is  entirely  too  little  for 
one  judicial  district.  I  believe  that  one 
young,  vigorous  active-minded  man, 
who  will  work  and  whom  we  can  make 
work,  can  do  all  the  business  in  the 
county  of  Erie— orphans'  court,  criminal, 
equity  and  all.  And  then  he  lias  the  run 
of  the  business;  he  understands  it.  Gen- 
tlemen talk  as  though  we  had  a  circulat- 
ing court  when  one  judge  is  in  the  county 
at  this  term  and  not  again  for  years,  that 
he  understands  the  run  of  the  business  and 
can  do  it  with  more  satisfaction  than  tlie 
single  j  udge  system.  It  is  not  so  in  practice 


with  us.  We  have,  as  I  have  said,  two 
competent  and  honest  men,  but  yet  we  say 
there  are  preferences.  I  may  prefer  one 
and  you  preferone  to  another,  and  a  case  is 
put  oif  and  prevented  from  getting  tried 
because  it  is  before  the  other  judge.  That 
is  wrong.  I  want  to  cut  up  at  the  root 
such  a  system.  Give  us  one  judge;  a 
single  district.  Give  him  ample  time  to 
attend  to  all  the  judicial  business  that 
comes  before  him  and  the  business  will 
be  better  done,  more  expeditiously  done, 
than  we  have  had  it  done  before. 

These  are  my  views  with  regard  to  the 
question  that  is  before  us.  I  am  sorry 
that  I  cannot  accord  with  the  views  of  the 
able  chairman  of  the  Judiciary  Commit- 
tee. I  have  not  sympathized  with  his  ar- 
ticle throughout;  but,  wherever  I  can,  I 
desire  to  do  it  because  I  know  the  inte- 
rest that  he  has  taken  in  it;  I  know  his 
ability;  I  know  the  singleness  of  his  pur- 
pose; but  when  my  judgment  will  not 
yield,  I  cannot  yield.  I  believe  the  sin- 
gle district  the  right  system.  It  will 
work  well ;  it  cannot  help  but  work  well. 
As  at  present  the  districts  are  formed  it 
works  well  enough,  but  the  judges  are 
hurried  ;  they  have  more  to  do  than  they 
can  do  and  the  Legislature  will  not,  un- 
less we  say  they  shall,  increase  the  judi- 
cial force. 

For  that  reason  I  am  decidedly  in  favor 
of  single  districts,  of  ona  judge  for  every 
county  where  the  population  will  allow 
of  it.  If  it  makes  a  hundred  judges,  let 
it  make  a  hundred  judges;  if  it  makes 
one  hundred  and  twenty,  let  it  make  one 
hundred  and  twenty.  What  we  want  is 
that  our  business  shall  be  done  right, 
done  expeditiously,  done  to  the  satisfac- 
tion of  the  litigants — not  to  the  satisfac- 
tion of  men  as  politicians,  but  of  men  as 
men,  as  men  having  business  and  de- 
siring that  that  business  shall  be  adjudi- 
cated upon  by  a  learned  gentleman  of  the 
law  and  an  accomplished  jurist. 

The  Chairman.  The  question  is  on 
the  amendment  offered  by  the  delegate 
from  Lawrence  (]Mr.  Craig.) 

INIr.  Stewart.  I  move  to  amend  the 
amendment  by  striking  out  "thirty 
thousand"  and  inserting  "forty  tliou- 
sand."  At  the  suggestion  of  some  gentle- 
men around  me,  1  will  say  "  forty-tive 
thousand.  " 

The  amendment  to  the  amendment  was 
rejected,  there  being  on  a  division,  ayes 
thirty-six,  noes  thirty-seven. 

Mr.  Lilly.  I  move  to  amend  the 
amendment  by  striking  out  "  thirty  thou- 
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sand"  and  inserting  "sixty  thousand." 
["  No !  "  "  Xo !  "]  Well,  I  will  say  "  fifty 
thousand." 

The  amendment  to  the  amendment  was 
rejected. 

Mr.  Church.  I  move  to  strike  out 
"thirty  thousand"  and  insert  "forty 
thousand." 

The  amendment  to  the  amendment  was 
rejected. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  delegate  from 
Lawrence  (Mr.  Craig.) 

Mr.  Whkrry.  Before  the  vote  is  taken 
allow  me,  not  as  a  representative  of  the 
legal  fraternity,  to  enter  my  protest 
against  the  passage  of  this  proposition. 
It  is  a  fatal  blow  at  justice.  It  affects  the 
interestsot  every  citizen  of  Pennsylvania. 
It  is  based  upon  a  wrong  theory — the 
theory  that  justice  is  a  matter  of  repre- 
sentation, that  justice  can  be  administered 
or  granted  by  the  representatives  selected 
and  chosen  by  the  people. 

I  do  not  purpose  to  enter  into  an  argu- 
ment on  this  subject,  but  simply  to  call 
the  attention  of  the  committee  to  the  un- 
doubted evil  tendency  of  this  thing,  to 
the  certainty  that  it  will  overturn,  upset, 
and  uproot  all  that  is  honest  and  just  and 
righteous  in  our  judiciary  of  to-day.  There 
is  one  point  to  which  I  will  call  attention 
— the  tremendous  increase  of  the  judicial 
force  to  one  hundred  and  twenty  judges. 
The  application  of  this  proposition  will 
increase  the  judicial  force  of  this  State  to 
one  hundred  and  twenty  common  pleas 
judges.  ["No."]  It  does  do  it.  Let  gen- 
tlemen examine  the  statistics  for  them- 
selves. Now,  are  tlie  people  of  Pennsyl- 
vania prepared  for  this  immense  increase 
of  the  cost  of  the  judicial  S3'stem?  Did 
they  contemplate  it  at  all?  Do  they  de- 
mand it?  It  will  give,  within  a  very 
small  trifle,  three  law  judges  in  the  dis- 
trict which  I  have  the  honor  to  represent. 
One  law  judge  has  done  the  business  of 
that  district  for  years  and  years. 

Mr.  Craig.  The  gentleman  from  Cum- 
berland is  laboring  under  a  mistake.  The 
amendment  provides  that  eacli  district 
shall  have  at  least  one  law  judge,  and  as 
many  more  as  the  Legislature  shall  pro- 
vide. The  amendment  is  not  that  there 
shall  be  one  law  judge  for  every  thirty 
thousand  population,  but  only  that  thirty 
thousand  shall  be  the  minimum. 

Mr.  Wherry.  I  acknowledge,  then, 
that  I  was  mistaken. 


The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Lawrence  (IMr.  Craig.) 

Mr.  MacConnell,.  I  ask  that  it  be 
read. 

The  Clerk  read  as  follows  : 

"The  city  of  Philadelphia  and  every 
county  containing  a  population  of  thirty 
thousand,  except  as  hereinafter  provided, 
shall  be  a  separate  judicial  district.  Every 
county  containing  less  that  thirty  thou- 
sand population  shall  be  connected  with 
one  or  more  counties  so  as  to  form  conve- 
nient districts.  Every  such  district  shall 
be  entitled  to  at  least  one  judge  learned 
in  the  law,  and  as  many  more  as  shallj  be 
provided  for  by  law." 

Mr.  Wherry.  I  rise  to"explain.  That 
was  not  the  i^roposition  handed  to  me  at 
all  as  being  the  proposition  before  the 
committee.    Therefore,  I  was  mistaken. 

Mr.  Andrew  Reed.  I  should  like  to 
inquire  of  the  mover  of  this  amendment 
what  he  would  do  in  a  case  of  this  kind  : 
Suppose  there  is  a  county  having  but  fif- 
teen thousand  population,  and  all  the 
counties  around  it  have  more  than  thirty 
thousand  ;  where  would  he  attach  it  ? 

Mr.  Craig.  I  would  attach  it  to  any  of 
them,  and  this  proijosition  will  give  that 
district  one  judge  and  if  the  business  of 
the  district  requires  two,  the  Legislature 
will  provide  another. 

Mr.  Andrew  Reed.  I  understand  that 
the  amendment  provides  that  every  coun- 
ty that  has  over  thirty  tliousand  pojiula- 
tion  shall  have  one  judge. 

Mr.  Craig.  "Except  as  hereinafter 
provided." 

The  Chairman.  The  question  is  on  the 
amendment  of  the  delegate  from  Law- 
rence (Mr.  Craig.) 

Mr.  Walker.  I  move  to  amend  the 
amendment  by  striking  out  "  thirty  thou- 
sand "  and  inserting  "forty-five  thou- 
sand." Allow  me  to  say,  Mr.  Chairman, 
that  I  am  in  favor  of  this  system  if  we 
can  carry  it  out  aright.  If  we  leave  it  at 
tliirty  thousand,  it  is  dead,  and  those  who 
are  opposed  to  the  sj'stem  proposed  by 
the  gentleman  from  Lawrence  understand 
that.  Its  friends  should  accommodate 
themselves  to  that  sentiment  in  the  House. 
My  judgment  is  that  thirty  thousand  or 
thirty-five  thousand  is  not  large  enough. 
It  ought  to  be  fifty  thousand,  in  my  view ; 
but  if  we  cannot  have  fifty  thousand,  let 
us  have  fortj^-five  thousand.  I  hope  the 
amendment  I  have  offered  will  be  made. 
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The  amendment  to  the  amendment  was 
agreed  to ;  there  being  on  a  division,  ayes 
fifty-six,  noes  twenty-eight. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  delegate  from 
Lawrence,  (Mr.  Craig,)  as  amended. 

Mr.  Armstrong.  Mr.  Chairman:  As 
the  ratio  stands  now,  I  believe  it  is  fixed  at 
forty-five  thousand.  Take  Delaware  coun- 
ty; what  are  you  to  do  with  it?  Take 
Greene  county,  which  is  in  the  extreme 
south-western  part  of  the  State  and  con- 
tains a  populations  of  twenty-five  thou- 
sand eight  hundred  and  eighty-seven. 
Washington  county,  immediately  to  the 
north,  has  forty-eight  thousand ;  Fayette 
immediately  adjoining  it  on  the  east  has 
forty-three  thousand ;  and  it  has  no  other 
bounds.  What  will  you  do  with  it?  Tf 
you  put  it  with  either  one  of  the  adjoin- 
ing counties,  you  have  too  much. 

Mr.  Kaine.  Fayette  and  Gi-eene  would 
remain  as  they  are. 

Mr.  Armstrong.  Fayette  and  Greene 
would  remain  as  they  are,  and  they  would 
have  a  single  district  with  how  much 
population?  Sixty-nine  thousand.  Then 
you  have  some  thirteen  thousand  in  ex- 
cess of  the  ratio  adopted.  But  gentlemen 
say,  then  give  them  two  judges.  That  is 
destroying  the  principle  and  going  back 
to  the  very  place  where  we  are  now, 
adapting  the  number  of  judges  to  the 
population  and  business. 

I  agree  with  the  gentleman  from  Erie 
(Mr.  Walker)  fully  in  the  purpose  he 
has  in  view,  which  is,  to  add  the  necessary 
judicial  forces  to  the  State.  I  am  with 
him  to  any  extent  that  the  Convention 
may  deem  prudent  and  proper  in  that  re- 
gard ;  but  the  division  upon  the  basis  of 
population  is  impracticable;  it  cannot  be 
done;  and  any  man  who  takes  up  the 
map  and  the  population  will  discover  in  a 
very  little  while  that  he  cannot  district 
this  State  in  a  way  which  will  make  pop- 
ulation the  basis. 

In  view  of  these  facts,  why  not  let  these 
districts  stand  just  wliere  they  ai-e,  well- 
devised,  and  when  a  county  attains  to  a 
population  or  a  business  which  requires 
an  additional  judge  or  that  it  should  be 
made  a  separate  district,  let  it  be  so  made. 
It  is  a  question  peculiarly  within  the 
province  ot  the  Legislature,  and  I  think 
it  should  rest  there.  Let  the  districts 
stand,  but  add  liberally  to  the  force  of 
judges,  so  that  there  may  bo  no  delay 
caused  by  the  overworking  of  judges. 

One  further  remark.  I  believe  that  the 
experience  of  the  best  judges  of  the  State 


and  of  the  majority  of  lawyers  in  large 
practice  is,  that  if  judges  are  not  well 
worked  and  kept  busy,  they  do  not  make 
goodjudges;  they  deteriorate.  Nogreater 
calamity  could  fall  upon  the  State  than  to 
have  a  large  body  of  judges  scattered 
throughout  our  territory  with  not  enough 
to  do. 

I  will  not  detain  the  committee  by 
prolonged  discussion.  I  think  the  whole 
thing  ought  to  be  voted  down. 

Mr,  Broomall.  Mr.  Chairman:  The 
gentleman  from  Lycoming  (Mr.  Arm- 
strong) asks  with  some  force,  what  is  to 
be  done  with  Delaware  county  with  a 
population  of  thirty-nine  thousand,  with 
the  neighboring  county  of  Chester,  to 
which  we  are  now  attached,  with  a  popu- 
lation of  seventy-eight  thousand,  and 
with  no  county  around  to  which  we  can 
be  attached,  unless  indeed  it  be  to  the 
State  of  Delaware  or  New  Jersey,  across 
the  river.     [Laughter.] 

The  fact  is,  it  is  utterly  impossible  to 
district  the  State  for  any  purpose,  judi- 
cial, legislative,  or  Senatorial  in  the  Con- 
stitution; particularly  is  it  impossible  to 
distribute  the  judges  according  to  popu- 
lation. Populations  change.  The  same 
population  becomes  not  only  more  or  less 
numerous,  but  it  becomes  more  or  less 
litigious. 

There  is  another  element  of  change  that 
requires  that  this  thing  should  be  let 
alone  in  the  Constitution,  and  that  is, 
that  judges  differ.  Something  has  been 
said  about  the  judge  in  our  district, 
who  is  capable  of  trying  all  the  causes 
in  that  district  and  the  district  of  the 
gentleman  over  yonder  in  the  corner, 
from  Montgomery  (Mr,  Boyd ;  )  but  the 
judge  that  may  follow  him  may  not  l>e 
capable  of  trying  all  the  causes  in  the  pre- 
sent district  Avith  a  population  of  one 
hundred  and  seventeen  thousand,  doub- 
ling as  it  does  the  average  population  of 
a  law  judge  in  the  State.  How  can  we 
in  a  Constitution  accommodate  all  these 
changing  circumstances  ?  Judge  Butler 
may  die,  or  he  may  be  p«t  oai  the  su- 
preme bencli  instead  of  where  he  is,  and 
there  may  follow  him  one  or  the  other  of 
my  colleagues, 

Mr,  Darlinoton.  "Not  if  the  court 
knows  itself,"     [Laughter,] 

Mr.  Broomai.l,.  Well,  probably  tho 
court  does  not  know  itself  with  respect  to 
my  other  colleague,  (Mr,  Hemphill,)  who 
is  a  very  good  man ;  and  we  may  then  want 
a  judge  in  Delaware  county;  we  may 
then  want  two  in  the  district.      Another 
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change  may  take  place  in  two  or  three 
years  more  and  we  get  a  judge  as  good  as 
the  present  one,  and  then  we  shall  want 
but  one. 

The  fact  is,  these  things  change  too 
much  to  be  fixed  in  the  Constitution.  We 
must  give  up  the  idea  of  apportioning 
tlie  judges  in  the  Constitution.  We  must 
entrust  that  matter  to  the  Legislature, 
which  can  accommodate  the  laws  to  the 
changing  circunistances  of  the  districts. 

Mr.  Kaine.  Will  the  gentleman  allow 
me  to  ask  him  a  question? 

Mr.  BnooMALL.    Certainly. 

Mr.  Kaine.  I  wish  to  inquire  of  the 
gentleman  from  Delaware  if  he  did  not 
vote  for  fixing  the  number  of  judges  of 
the  Supreme  Court,  in  the  Constitution, 
at  seven  ? 

Mr.  Broomall,.  I  did  not.  I  was  al- 
waj-s  for  retaining  the  number  at  five.  I 
was  not  here  when  the  number  was  in- 
creased to  seven.  If  I  had  been,  I  would 
have  voted  against  it.  I  care  very  little 
about  that,  however.  A  Supreme  Court 
of  seven  judges  is  not  much  more  than 
cue  of  five.  It  is  a  little  worse,  being  a 
little  slower  in  its  operations.  Still  I 
have  no  particular  objection  to  that;  and 
I  have  no  objection  to  allowing  the  Leg- 
islature to  give  an  additional  judge  wher- 
ever he  is  wanted,  and  when  the  time 
oomes  at  which  he  is  not  wanted,  abolish- 
ing him,  letting  him  go.  I  want  to  leave 
these  matters  to  a  body  that  can  change 
them  to  suit  tlie  constantly  changing  cir- 
cumstances. That  is  why  I  do  not  agree 
to  tliat  part  of  tlie  report  of  the  commit- 
tee that  proposes  to  assign  new  judges  to 
districts,  because  I  do  not  want  to  have 
these  things  made  unalterable  for  a  term 
of  years.  I  want  to  have  them  so  that 
they  can  fluctuate  as  the  necessity  for 
change  arises. 

Mr.  Akmstrong.  The  report  of  the 
committee  does  not  make  the  assignment 
of  the  additional  judges  inflexible,  but 
leaves  it  entirely  to  the  Legislature. 

Mr.  Bkoomall,.  Still  I  am  opposed  to 
doing  anything  of  that  sort  in  the  Consti- 
tution. I  want  to  leave  that  matter  to  the 
Legislature.  Sometliing  has  been  said 
about  tlie  Legislature  being  unwilling  to 
grant  additional  courts  where  they  are 
required.  That  is  not  my  experience  in 
the  Legislature.  I  believe  we  couJd  get 
three  judges  for  our  district  by  law,  if  we 
were  to  apply  for  them.  I  think  there  is 
no  trouble  about  that.  I  think  all  dis- 
tricts tliat  deserve  to  have  two  judges 
have  got  tliem,  or  if  there  are  any  that 
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still  need  them  that  they  can  get  them 
without  any  trouble.  But,  sir,  the  Leg- 
islature is  the  body  to  fix  this  thing,  and 
not  the  Constitutional  Convention,  and 
hence  I  am  opposed  to  this  amendment. 

Mr.  XiLES.  Mr.  Chairman  :  Tlie  object 
of  tliis  amendment  1  suppose  is  to  give 
us  seixirate  judicial  districts  and  to  that 
I  am  agreed.  I  only  desire  now,  how- 
ever, to  call  tlie  attention  of  tlie  committee 
to  the  fact  tliat  by  the  amendment  which 
they  have  just  adopted,  of  the  delegate 
from  Erie,  while  tliey  are  seeking  for 
separate  judicial  districts  in  the  State, 
excluding  Philadeliiliia  and  Pittsburg, 
tliey  only  give  us  nineteen.  Tliere  are 
only  nineteen  counties  in  the  State,  after 
all  this  fuss  and  trouble  about  separate 
judicial  districts,  that  will  have  the  bene- 
fit of  this  provision,  whereas  if  we  had 
retained  the  original  proposition  of  thirty 
thousand,  thirty-nine  counties  would 
have  had  separate  judicial  districts.  While 
you  are  professing  to  give  us  relief,  you 
are  giving  us  none.  You  exclude  nearly 
all  the  purely  rural  districts  in  the  State. 
It  is  true  that  in  Lancaster  and  Berks  and 
Schin"lkill  and  Luzerne,  and  some  of  the 
large  counties  with  not  as  much  territory 
as  we  have,  you  give  them  separate 
judges-,  but  in  a  great  majority  of  the 
counties  of  this  State  you  still  keep  us 
burdened  with  what  the  delegate  from 
Lawrence  calls  the  old  difficulty.  I  am 
opposed  to  tliis  and  I  hope  we  shall  vote 
the  whole  thing  down. 

Mr.  Craig.  Mr.  Chairman :  I  believe 
tliat  the  virtue  of  the  proposition  which 
I  have  made  consists  in  keeping  the 
minimum  down  tolerably  low,  and  that 
the  amendment  which  has  been  made  by 
the  committee  inserting  forty-five  thou- 
sand as  the  minimum  virtually  kills  the 
proposition  ;  it  opens  it  to  the  objection 
made  by  the  gentleman  from  Lycoming, 
wliich  on  that  basis  1  think  is  unanswera- 
ble. In  the  proposition  Avhich  I  made, 
however,  as  any  gentleman  will  see  by 
reading  it  closely,  it  is  not  difficult  to  un- 
derstand how  it  can  all  be  arranged  on 
the  basis  of  thirty  thousand.  It  is  that 
every  county  containing  less  than  thirty 
thousand  population  shall  be  connected 
with  one  or  moi-o  counties,  whether  they 
shall  have  less  or  more  than  thirty  thou- 
sand people,  so  as  to  form  convenient  dis- 
tricts, and  every  such  district  shall  be  en- 
titled to  at  least  one  judge  and  as  many 
more  as  may  be  provided  by  law.  No 
county  if  it  have  eighty  thousand  popu- 
lation shall  be  entitled  to  take  more  than 
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one  judge  and  the  Legislature  would  not 
afford  it  more  than  one  unless  the  busi- 
ness required  it. 

I  know  it  is  true,  as  I  said  when  I  first 
rose  on  this  subject,  that  population  is  a 
basis  which  cannot  be  pursued  beyond  the 
mere  initiation  of  a  sj^stem  ;  it  cannot  be 
pursued  to  the  end  for  it  fails  immedi- 
ately on  the  addition  of  one  judge.  You 
may  talie  population  as  a  basis  for  one 
judge  in  a  district,  but  you  can  do  no 
more.  The  business,  after  that,  must  de- 
termine how  many  more  it  shall  have  ; 
and  I  think  gentlemen  are  mistaken 
Avhen  they  say  that  thirty  thousand  is  too 
small  a  basis,  because,  as  I  said,  when  I 
first  rose,  this  proposition  is  made  with  a 
view  to  impose  upon  the  judges  the  per- 
f:)rmance  of  all  judicial  work  such  as 
they  have  never  heretofore  been  in  the 
habit  of  doing,  including  that  now  done 
by  masters  in  chancery,  an  auditor  in  the 
orphans'  court,  common  pleas,  and  so  on. 

Mr.  Beebe.  I  move  to  amend  by  strik- 
ing out  "  forty-five  thousand  "  and  insert- 
ing "  thirty-two  thousand." 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Venango  to  the  amendment. 

Mr.  J.  R.  Read.  I  raise  the  question  of 
order. 

The  Chairman.  The  amendment  is 
not  in  order  in  that  connection.  Other 
words  would  have  to  be  connected  with 
those  already  inserted. 

Mr.  Beebe.  I  move  then  to  reconsider 
the  vote  by  which  the  amendment  was 
agreed  to  inserting  "forty-five  thou- 
sand." 

The  Chairman.  The  motion  to  recon- 
sider can  be  entertained  if  it  is  seconded. 

Mr.  Corbett.    I  second  it. 

The  Chairman.  It  is  moved  that  the 
vote  by  which  "thirty  thousand"  was 
stricken  out  and  "  forty-five  thousand  " 
inserted,  be  reconsidered.  The  question 
is  on  the  motion  to  reconsider. 

The  motion  was  not  agreed  to;  there 
being,  on  a  division — ayes  thirty-four, 
noes  forty. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  delegate  from 
Lawrence  as  amended. 

The  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  section. 

Mr.  Armstrong.  I  should  like  to 
make  a  verbal  correction  in  the  section  at 
this  point.  In  the  fifth  and  sixth  lines 
the  words  "organized  for  said  courts" 


are  unnecessarj\    I  think  it  Avill  improve 
the  phraseology  to  strike  them  out. 

The  Chairman.  If  there  be  no  objec- 
tion the  words  "  organized  for  said  courts" 
will  be  stricken  out.  The  Chair  hears  no 
objection  and  those  words  are  stricken 
out. 

Mr.  Mann.  I  move  to  amend  the  sec- 
tion by  adding : 

"No  additional  law  judge  shall  hereaf- 
ter be  elected  in  any  district  composed  of 
more  than  one  county." 

Mr.  Chairman,  I  have  offered  this 
amendment  because  it  seems  to  me  to  be  in 
harmony  with  the  votes  which  have  been 
given  on  this  question.  The  proposition 
of  the  gentlemen  from  Fayette  was  voted 
down  chiefly  because  of  the  argument 
made  by  various  gentlemen  in  opposition 
to  double  or  triple  districts.  The  argu- 
ments made  against  that  amendment 
were  all  or  nearly  all  of  them  based  upon 
the  idea  that  the  districts  ought  to  be  sin- 
gle, tliat  there  ought  to  be  no  divided  re- 
sponsibility in  these  courts  ;  and  accord- 
ing to  my  experience  and  my  judgment 
there  should  be  but  one  judge  in  a  dis- 
trict to  whom  all  parties  interested  can 
look  for  the  justice  that  is  to  be  awarded 
to  them.  I  believe  that  no  delegate  will 
rise  in  his  place  and  from  his  experience 
of  the  effect  of  double  districts  speak  in 
favor  of  them. 

The  gentleman  from  Erie  who  has  had 
large  experience  in  such  a  district  con- 
demns it  and  all  the  arguments  made  on 
this  subject  condemnit.  They  all  point  to 
the  evil  of  it,for  it  is  true  I  believe  that  in  no 
district  where  there  is  more  than  one  j  udge 
has  the  decision  of  the  judge  who  tried 
a  cause  or  made  a  decision  upon  a  motion 
in  court  been  reversed  by  his  associate. 
So  far  from  doing  that,  they  will  not  even 
listen  to  an  argument  on  the  subject.  I 
have  the  fortune  or  misfortune,  which 
ever  it  may  be — it  seems  to  me  to  be  the 
the  misfortune — to  live  in  a  district  of  that 
kind;  and  in  my  district  the  judge  who 
entertains  a  naotion  or  tries  a  cause  has 
the  entire  control  of  it  ;  and  no  matter 
what  the  circumstances  may  be,  the  other 
judge  will  not  listen  to  a  motion  in  re- 
gard to  it ;  and  in  one  case  where  a  decree 
Avas  made  that  was  notoriously  wrong  the 
judge  upon  the  bench  said  that  he  would 
not  have  made  it,  but  he  could  not  listen 
to  the  proposition  to  change  it  because  his 
associate  had  made  it,  and  his  associate 
did  not  go  there  for  months,  nearly  a  j^ear 
and  there  was  no  remedy  because  the 
other  judge  would  not  listen  to  an  argu- 
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ment  to  change  the  order.  Causes  and 
motions  are  continually  delayed  because 
the  associate  will  not  listen  to  a  pro^josi- 
tion  to  decide  a  motion  entertained  by  his 
brother  upon  the  bench,  and  we  are  con- 
tinually delayed  by  this  double-headed 
system  of  judicial  districts. 

It  is  for  that  reason  that  I  have  offered 
this  amendment,  because  I  believe  that 
the  idea  of  the  chairman  of  this  commit- 
tee in  regard  to  additional  law  judges, 
(although  he  seems  to  be  correct  in  most 
of  his  laropositions,)  is  certainty  against 
the  experience  of  those  who  have  been 
connected  with  such  districts.  I  hope, 
tlierefore,  that  this  Convention  will  de- 
cide in  favor  of  dividing  districts  which 
need  additional  judicial  force  rather  than 
giving  additional  judges  ;  and  that  is  the 
proposition  which  I  have  made,  that  in 
all  districts  which  can  be  divided,  where 
an  additional  judicial  force  is  needed, 
tliey  shall  Ij€  divided  rather  than  to  niake 
additional  judges  in  existing  districts. 
And  this  proposition  \\all  require  that  the 
commissions  of  all  existing  law  judges 
when  they  expire  shall  not  be  tilled  by 
re-election,  and  I  submit  to  gentlemen 
who  have  had  some  experience  on  this 
question  that  the  idea  of  the  gentleman 
from  Delaware  that  a  judge  when  he  is 
not  needed  can  be  dismissed  under  the 
present  existing  Constitution  is  a  mis- 
take. Once  fastened  upon  a  district,  he 
never  can  be  dismissed  by  legislation,  as 
has  been  shown  by  the  experience  of  past 
j-ears.  There  is  nothing  but  a  constitu- 
tional provision  that  will  save  those  dis- 
tricts that  have  had  two  judges  ;given  to 
them  from  a  repetition  of  it. 

I  ask  the  attention  of  the  gentleman 
from  Delaware  and  all  other  delegates 
who  are  interested  in  this  question  to  tliat 
fact.  I  state  it  here  as  a  proposition  that 
no  district  having  an  additional  law  judge 
will  ever  be  relieved  from  it  unless  some 
provision  is  made  in  this  Constitution  re- 
quiring it.  We  all  know  the  reasons 
which  bring  that  about.  It  is'so  much 
pleasanter  to  make  provision  for  our 
friends  than  it  is  to  dismiss  them,  that  it 
will  not  be  done  unless  there  is  an  abso- 
lute requirement  makingit  necessary,  and 
that  is  the  chief  reason  why  I  have  offered 
this  amendment,  not  out  of  any  disrespect 
for  any  judge  we  have  ever  had  in  our 
district,  or  out  of  any  feeling  toward  any 
other  additional  law  judge,  but  simply 
because  I  believe  it  would  give  far  greater 
satisfaction  to  divide  a  district.  I  am  sure 
it  would  be  more  satisfactory  to  our  dis- 


trict to  divide  it  and  give  us  either  of  the 
existing  judges — the  two  together  are  con- 
stantly in  the  way  of  each  other,  and  by 
that  means  justice  is  delayed.  I  hope, 
therefore,  this  amendment  will  prevail. 

Mr.  J.  N.  PuRviANCE.  I  move  that  the 
committee  of  the  whole  rise,  report  pro- 
gress, and  ask  leave  to  sit  again. 

The  motion  was  agreed  to. 

The  committee  rose,  and  the  President 
having  resumed  the  chair,  the  chairman 
(Mr.  Harry  AVhite)  reported  that  the 
committee  of  the  whole  had  had  under  con- 
sideration the  article  (No.  15)  reported 
by  the  Committee  on  the  Judiciary  and 
had  instructed  him  to  report  progress  and 
ask  leave  to  sit  again. 

Leave  was  granted  the  committee  of  the 
whole  to  sit  again  this  afternoon. 

Mr.  Lilly.  I  move  that  the  Conven- 
tion take  a  recess  until  three  o'clock. 

The  motion  was  agreed  to,  and  at  twelve 
o'clock  and  tifty-seven  minutes  the  Con- 
vention took  a  recess  until  three  o'clock 
P.M. 

AFTERNOON    SESSION. 

The  Convention  re-assembled  at  three 
o'clock  P.  IvL 

THE  JUDICIAL  SYSTEM. 

Mr.  EwiNG.  I  move  that  the  House 
resolve  itself  into  committee  of  the  whole 
on  the  article  reported  from  the  Commit- 
tee on  the  Judiciary. 

The  motion  was  agreed  to ;  and  the  Con- 
vention resolved  itself  into  committee  of 
the  whole,  Mr.  Harrj'  White  in  the  chair. 

The  Chairman.  When  the  committee 
rose  this  morning  they  had  under  con- 
sideration the  amendment  offered  by  the 
delegate  from  Potter  (Mr.  Mann)  to  the 
foui'th  section  of   the   judiciary  article. 

The  amendment  will  be  read. 

The  Clerk.  The  amendment  is  to  add 
to  the  section  these  Avords : 

"No  additional  law  judge  shall  hereafter 
be  elected  in  any  district  composed  of 
more  than  one  county." 

On  the  question  of  agreeing  to  the 
amendment,  a  division  was  called  for, 
which  resulted  sixteen  in  the  affirmative. 
This  being  less  than  a  majority  of  a  quo- 
rum, the  amendment  Avas  rejected. 

The  Chairman.  The  question  recurs 
on  the  section. 

Mr.  HuNsicKER.    Let  it  be  read. 

The  Clerk  read  as  follows: 

"Until  otherwise  directed  by  law,  the 
jurisdiction  and  powers  of  the  courts 
of  common  pleas  shall  continue  as  at 
present    established    except    as    herein 
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changed.  Not  more  than  four  counties 
shall  at  any  time  be  included  in  one 
judicial  district." 

Mr.  Kaine.  I  offer  the  following  sub- 
stitute for  the  section : 

"Until  otherwise  directed  b}'  law,  the 
courts  of  common  pleas  shall  continue  as 
at  present  established.  Not  more  than 
three  counties  shall  at  any  time  be  in- 
cluded in  any  one  judicial  district  organ- 
ized for  said  courts." 

That  is  the  section  as  it  stands  at  pre- 
sent, with  the  exception  of  inserting  the 
word  "three"  in  place  of  "five."  The 
third  section  of  the  fifth  article  of  the  pre- 
sent Constitution,  the  judiciary  article,  is 
in  these  words : 

"Until  otherwise  directed  by  law,  the 
courts  of  common  pleas  shall  continue  as 
at  present  established.  Not  more  than 
five  counties  shall  at  any  time  be  included 
in  any  one  judicial  district  organized  for 
the  said  courts." 

I  have  stricken  out  the  word  "five" 
and  inserted  the  word  "three."  Unless 
the  Convention  desires  to  make  some 
very  considerable  change  in  this  section 
of  the  fifth  article  of  the  Constitution,  I 
think  it  would  be  well  to  leave  the  pre- 
sent language  as  it  is.  The  section  as  it  is 
now  before  the  Convention  reads  thi\s : 

"Until  otherwise  directed  by  law,  the 
jurisdiction  and  powers  of  the  courts  of 
common  pleas  shall  continue  as  at  present 
established,  except  as  herein  changed." 

Now,  I  suppose  that  it  is  not  the  inten- 
tion of  the  Convention  or  of  this  commit- 
tee of  the  whole,  judging  from  the  votes 
they  have  given,  to  make  any  material 
change  at  least  in  the  court  of  common 
pleas.  Therefore  I  think  it  would  be 
Avell  to  retain  this  provision  of  the  Con- 
stitution as  it  now  stands.  I  would  pro- 
vide that  no  more  than  three  counties 
should  be  put  into  one  judicial  district. 
I  think  that  would  be  an  improvement. 

Mr.  Darlington.  Mr.  Chairman :  I 
was  merely  going  to  say  that  with  regard 
to  three  counties  forming  a  judicial  dis- 
trict, it  might  embarrass  the  future.  If 
it  should  afterward  be  found  expedient 
to  cut  off  smaller  counties  in  some  dis- 
tricts, it  might  be  inconvenient  to  find 
places  wherein  to  put  tliem.  If  the  dis- 
tricts be  limited  to  three  counties  it  may 
embarrass  the  future  formation  of  districts. 
Tiie  limit  had  better  remain  as  it  is.  It 
docs  not  preclude  the  Legislature  from 
making  a  district  with  less  than  five  coun- 
ties, but  there  may  bo  occasions  when  it 


maj'  be  necessary  to  include  five  coun- 
ties in  one  district. 

Mr.  Kaine.  At  the  suggestion  of  the 
gentleman  from  Chester  (Mr.  Darlington) 
and  other  gentlemen  near  me,  I  modify 
my  substitute  by  inserting  the  word 
"five"  instead  of  the  word  "three." 
Then  the  substitute  will  be  precisely  the 
old  Constitution  as  it  now  is. 

Mr.  De  France.  Then  what  is  the  use 
of  putting  it  in  at  all? 

Mr.  Armstrong.  This  section  is  sub- 
tan  tially  that  which  constitutes  the  third 
section  of  the  fifth  article  of  the  Constitu- 
tion as  it  stands.  When  that  section  was 
written,  there  were  districts  of  more  than 
five  counties  and  by  this  constitutional 
amendment  it  was  reduced  to  five.  There 
were  districts  in  the  State  which  embraced 
more  counties.  It  was  originally  written 
by  the  Committee  on  the  Judiciary  three, 
until  it  was  found  that  there  were  dis- 
tricts in  the  State  which  embrace  four 
counties.  It  was  intended  to  cover  them 
at  the  same  time  that  it  was  our  purpose 
to  reduce  the  number  of  counties  in  a 
district  to  the  lowest  possible  standard 
without  necessitating  tlie  re-districting  of 
the  State.  If  the  gentleman's  amendment 
should  prevail  and  the  districts  should  be 
reduced  below  four  counties,  it  would 
oblige  the  State  to  be  re-districted. 

Mr.  Kaine.  If  the  gentleman  will  al- 
low me  to  interrupt  him,  I  will  say  that  I 
have  modified  my  amendment  so  as  to 
conform  precisely  to  the  article  of  the 
present  Constitution,  leaving  the  number 
of  counties  in  a  district  at  five. 

Mr.  Armstrong.  My  objection  to  five 
is  that  it  was  our  i^urpose  to  reduce  the 
number  of  counties  in  a  district  as  far  as 
possible.  It  was  reduced  purposely  to 
four.  That  is  the  only  diftereuce  between 
the  section  as  reported  by  the  Committee 
on  the  Judiciary  and  the  substitute  pre- 
sented by  the  gentleman  from  Fayette, 
and  I  do  not  regard  that  as  important 
further  than  that  I  consider  the  substitute 
would  b5  a  stop  backward,  our  purpose 
being  to  reduce  the  number  of  counties 
as  much  as  possible  and  this  substitute 
gives  the  Legislature  permission  to  keep 
them  at  five.  If  Ave  do  reduce  them,  I 
should  be  in  favor  of  reducing  them  to 
three. 

Mr.  Kaine.  I  would  like  to  ask  the 
chairman  of  the  Committee  on  the  Judi- 
ciary wliat  he  means  by  saj'ing  in  tlio  sec- 
tion under  discussion  "Until  otlierwise 
directed  by  law,  tlio  jurisdiction  and 
powers  of  the    courts  of  common  pleas 
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shall  continue  as  at  present  established 
except  as  herein  changed." 

Mr.  Akjxsteong.  I  will  reply  to  the 
gentleman  that  we  propose  by  this  report 
to  strike  out  tlie  associate  judges.  As  at 
present  constituted,  the  common  pleas 
courts  consist  of  a  president  judge  and  at 
least  one  associate  judge.  There  is  there- 
fore this  specific  change  which  necessi- 
tates the  retaining  of  these  words. 

Mr.  CoEBETT.  I  am  opposed  both  to 
the  amendment  and  to  the  section  as  repor- 
ted by  the  Committee  on  the  Judiciary. 
It  is  proposed  by  this  report  to  abolish 
the  office  of  associate  judge.  If  that  be 
done,  I  do  not  see  how  it  can  be  possible 
in  the  western  part  of  the  State,  that  the 
peoiale  who  are  litigants  can  have  the  re- 
dress that  they  ought  to  have  and  have  it 
convenient  to  themselves.  I  am  deci- 
dedly in  favor  of  reducing  this  to  either 
two  or  three.  I  move  to  amend  the 
amendment  by  inserting  "  three." 

The  Chairman.  The  question  is  on 
tiie  amendment  of  the  delegate  from  Cla- 
rion (Mr.  Corbett)  to  the  amendment  of 
the  delegate  from  Fayette  (Mr.  Kaine.) 

Mr.  Armstrong.  I  will  sim^^ly  re- 
mark that  that  necessitates  of  course  the 
re-districting  of  the  State. 

Mr.  Kaine.  How  many  districts  would 
it  affect  ? 

[Several  Delegates.     "Three."] 

Mr.  Armstrong.  Three  districts.  It 
would  affect  the  fourth  district,  composed 
of  the  counties  of  Tioga,  Potter,  M'Kean, 
and  Cameron ;  also  the  sixteenth  dis- 
trict, composed  of  the  counties  of  Fi-ank- 
lin,  Bedford,  Somerset,  and  Fulton;  also 
the  twenty-second  district,  composed  of 
the  counties  of  Monroe,  Pike,  Waj'^ne,  and 
Carbon.  Then  there  are  quite  a  number 
of  districts  that  contain  three  counties. 
It  is  a  question  so  entirely  within  the 
province,  and  appropriately  so,  of  the 
Legislature  that  I  think  we  ought  not  to 
disturb  the  districts  in  this  waj% 

Mr.  Corbett.  This  involves  the  ques- 
tion in  my  opinion  whether  associate 
associate  judges  unlearned  in  the  law  are 
to  be  abolished,  because  if  there  are  to  be 
four  or  five  counties  in  a  district  I  do  not 
see  how  the  wants  of  the  people  of  the 
State  are  to  be  accommodated  by  districts 
of  that  size.- 

Mr.  Armstrong.  The  question  of 
associate  judges  will  come  up  appro- 
priately under  another  section,  where  it 
is  distinctly  raised. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from  Cla- 


rion to  the  amendment  of  the  delegate 
from  Faj^ette,  striking  out  "five"  and  in- 
serting "three." 

]\Ir.  EiDDLE.  I  rise,  not  to  make  any 
remarks,  but  simply  to  ask  gentlemen 
from  the  three  districts  comiwsed  of  more 
than  three  counties  whether  they  would 
like  them  cut  down.  One  gentleman 
close  by  me  from  one  of  those  districts 
says  he  thinks  it  would  be  an  improve- 
ment. Now,  if  the  gentlemen  from  the 
other  two  districts  w'ill  say  the  same,  I 
sliall  certainly  vote  for  the  amendment  of 
the  gentleman  from  Clarion ;  but  I  should 
like  to  know  how  that  is.  I  want  to 
oblige  gentlemen  living  in  these  districts. 
Mr.  NiLES.  I  live  in  the  fourth  dis- 
trict, and  as  a  delegate  from  that  district 
I  can  only  say  that  I  should  very  much 
hate  to  see  this  amendment  adopted.  We 
are  well  satisfied  with  our  district  now\ 
Our  judges  can  do  the  work.  We  have 
two  judges. 

Mr.  Lilly.  The  twenty-second  dis- 
trict, I  believe,  is  composed  of  Monroe, 
Carbon,  Pike,  and  Wayne.  I  think  the 
judicial  affairs  of  that  district  are  up  as 
close  i^robably  as  those  of  anj'  district 
in  the  State.  In  my  county  I  am  in- 
formed that  cases  which  Avere  entei-ed  in 
January  w^ere  tried  and  disposed  of  in 
March,  this  year.  It  is  that  close,  and  I 
presume  the  rest  of  the  district  is  like 
that  county.  We  are  very  well  satisfied 
with  our  president  judge.  He  is  about  as 
good  a  one  as  there  is  in  the  State. 

Mr.  Andrew  Reed.  Mr.  Chairman :  I 
am  opposed  to  the  amendment  of  the 
delegate  from  Clarion.  This  is  a  matter 
that  I  think  should  certainly  be  left  to 
the  discretion  of  the  Legislature.  If  one 
judge  could  properly  do  the  business  in 
a  district  of  four  counties,  and  there  might 
such  a  case  happen  when  the  counties  are 
divided,  it  would  be  Avrong  for  us  by 
constitutional  i^rovision  to  prohibit  that 
from  being  done.  I  am  in  favor  of  the 
principle  of  single  districts,  not  having 
two  judges  in  a  district  where  it  can  prop- 
erly be  avoided.  But  there  may  be  cases 
where  even  one  judge  can  do  the  business 
of  four  small  counties ;  and  here  we  tie  up 
the  hands  of  the  Legislature  from  doing  it 
v/hen  they  have  the  evidence  before  them 
that  it  would  bo  for  the  best  interests  of 
that  district  that  it  should  be  so.  I  think 
we  should  leave  it  to  the  discretion  of  the 
Legislatui-e  and  let  the  Constitution  stand 
as  it  now  is  in  this  respect. 

The  Chairman.     The  question  is  on 
the   amendment   of   the   delegate   from 
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Clarion  to  the  amendment  of  the  delegate 
from  Fayette. 

The  amendment  to  the  amendment  Avas 
rejected. 

Mr.  Alricks.  I  offer  the  following 
amendment  to  the  amendment  to  come  in 
at  the  end  of  the  section. 

The  Chairman.  The  Chair  would  re- 
mind the  delegate  from  Danphin  that 
there  is  an  amendment  to  the  section 
pending. 

Mr.  Alricks.  This  is  an  ainendment 
to  the  amendment. 

The  Chairman.  That  is  in  order,  bnt 
the  amendment  in  the  opinion  of  the 
Chair  is  not  germane  to  the  amendment. 

Mr.  Alricks.  I  move  to  add  it  to  the 
amendment. 

The  Chairman.  If  the  gentleman 
insists  upon  it  it  will  be  received  at 
this  time.  The  Chair  will  remind  the 
delegate  from  Dauphin  that  the  amend- 
ment offered  by  the  delegate  from  Fay- 
ette was  modified  so  as  to  limit  the  num- 
ber of  counties  the  Legislature  could  unite 
in  a  judicial  district. 

Mr.  Alricks.  I  thought  that  had  been 
voted  down. 

The  Chairman.  The  amendment  of- 
fered by  the  member  from  Clarion  to  the 
amendment  of  the  delegate  from  Fayette 
was  voted  down.  The  question  is  on  the 
amendment  of  the  delegate  from  Fayette. 
If  the  delegate  from  Dauphin  insists  on  his 
amendment  to  it,  it  will  be  received. 

Mr.  Alricks.    I  will  wait. 

Mr.  BiDDLB.  Then  the  question  is  on 
tive  covinties. 

Mr.  Alricks.  Let  my  amendnaent  to 
the  amendment  be  read. 

The  Chairman.    It  will  be  read. 

The  Clerk  read  as  follows : 

"That  a  judicial  district  shall  contain  a 
population  of  not  less  than  forty  thovisand 
inhabitants,  and  the  Legislature  shall 
hereafter  make  such  further  j  udieial  dis- 
tricts as  may  from  time  to  time  become 
necessary." 

Mr.  Armstrong.  That  is  the  law  now 
except  as  to  the  limitation  of  forty  thou- 
sand. It  does  not  seem  to  be  expedient 
to  place  a  limitation  on  the  Legislature 
which  might  be  very  embarrassing,  and  I 
think  it  would  not  result  in  any  very 
great  advantage. 

Mr.  J.  N.  PuRviANCK.  I  move  to  strike 
out  "forty  thousand"  and  insert  "thirty- 
five  thousand." 

Tlie  Chairman.  An  amendment  to 
the  amendment  is  already  ponding.  The 
question  is  on  tlie  amendment  of  the  dele- 


gate from  Dauphin  to  the  amendment  of 
the  delegate  from  Fayette. 

Mr.  Bartholomew.  I  understand  we 
voted  down  this  morning  the  proiiosition 
to  limit  judicial  districts  to  thirty-five 
thousand  people. 

The  Chairman.  This  is  a  separate 
amendment. 

Mr.  Bartholomew.  It  is  the  same 
thing ;  it  limits  judicial  districts  to  thirty- 
five  thousand  people. 

Mr.  Broomall.  1  ask  that  the  amend- 
ment be  again  read. 

Mr.  Alricks.  I  withdraw  my  amend- 
ment until  the  other  is  voted  on. 

The  Chairman.  The  amendment  to 
the  amendment  is  withdrawn. 

Mr.  Buckalew.  Mr.  Chairman  :  I  am 
in  favor  of  the  amendment  offered  by  the 
gentleman  from  Fayette  because  it  leaves 
the  Constitution  exactly  as  it  is  at  present 
on  this  subject.  There  has  been  no  abuse 
of  this  power,  and  it  is  hardly  worth 
while  to  have  an  amendment  to  the  Con- 
stitution upon  this  subject.  Now,  if  we 
take  the  counties  of  Cameron,  Elk,  For- 
est, and  others,  it  may  be  convenient  to 
have  a  number  of  counties  put  together ; 
in  fact  it  is  a  necessity  at  times.  This  can 
be  safely  trusted  to  the  Legislature.  1 
hope  this  amendment  will  be  passed,  and 
that  will  leave  the  Constitution  as  it  is. 

Mr.  Armstrong.  Mr.  Chairman  : 
There  is  no  change,  not  a  word,  in  the  re- 
port of  the  committee  in  the  section  un- 
der consideration  excejit  only  the  words 
"as  herein  changed,"  which  become  nec- 
essary if  the  associate  judges  shall  be 
abolished,  which  qviestion  we  have  not 
yet  reached  and  which  for  the  present 
should  therefore  be  retained  in  this  sec- 
tion ;  and  the  other  difference  is  the  word 
"four"  instead  of  "five."  It  seems  to  be 
merely  voting  ouc  the  section  of  the  com- 
mittee to  vote  the  same  thing  in  again  by 
way  of  amendment.  It  seems  to  me  that 
no  substantial  good  is  gained  by  it  and 
there  is  no  reason  which  ought  to  induce 
the  committee  thus  to  set  aside  the  action 
of  the  Judiciary  Committee  in  making 
their  report. 

Mr.  Kaine.  I  call  the  attention  of  the 
chairman  of  the  committee  to  the  fact 
that  there  are  other  differences  between 
the  language  of  this  section -and  of  the 
present  Constitution.  The  language  of 
the  present  Constitution  is:  "Until  other- 
wise directed  by  law,"  and  those  words 
are  to  be  found  in  this  section  ;  but  the 
Constitution  as  it  is  now  reads:  "Until 
otherwise  directed  by  law,  tlie  courts  of 
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common  pleas  shall  continue  as  at  i^re- 
sent  established,"  while  the  report  of  the 
committee  is :  "Until  otherwise  directed 
by  law,  the  jurisdiction  and  powers  of  the 
courts  of  common  pleas  shall  continue  as 
at  present  established,  except  as  herein 
changed."'  The  words  "jurisdiction  and 
ix)wers"  are  in  this  proposed  section  and 
not  in  the  i>resent  Constitution. 

Mr.  Armstroxg.  I  have  no  objection 
to  striking  out  those  words.  They  did 
not  occur  to  me  at  the  moment.  It  is  the 
same  in  substance. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  delegate  from  Fay- 
ette (Mr.  Kaine.) 

The  Chairman  put  the  question  and 
declared  that  the  ayes  appeared  to  have  it. 

Mr.  Armstrong.  What  have  we  been 
voting  on  ? 

The  Chairman.  The  amendment  of 
the  delegate  from  Fayette. 

Mr.  Armstrong.  I  a&k  for  the  reading 
of  it.  I  think  there  has  been  some  mis- 
apprehension in  regard  to  it. 

The  Chairman.  The  judge  will  with- 
draw his  decision  for  the  present.  He 
will  remind  delegates  that  hereafter,  for 
the  purpose  of  expediting  business,  when 
he  has  put  a  question  to  the  vote,  he 
will  refuse  to  recognize  any  gentleman 
who  maj^  be  upon  the  floor.  He  merely 
gives  notice  at  this  time  so  that  all  will 
understand  it.  Gentlemen  who  have 
anything  to  say  on  the  pending  question 
will  say  it  before  the  question  is  put.  The 
Chair  withdraws  his  decision.  The  Clerk 
will  read  the  amendment  of  the  dele- 
gate from  Fayette  (Mr.  Kaiue.) 

The  Clerk  read  the  amendment,which 
was  to  strike  out  the  fourth  section  as 
amended  and  insert  in  lieu  thereof  the 
following : 

"Until  otherwise  directed  by  law,  the 
courts  of  common  pleas  shall  continue  as 
at  present  established.  Not  more  than 
live  counties  shall  at  any  time  be  included 
in  one  judicial  district  organized  for  said 
courts. ' ' 

Mr.  Darlington.  I  move  to  amend 
the  amendment  of  the  gentleman  from 
Fa^'ette  by  inserting  after  the  word  "es- 
tablished"' in  the  second  line,  the  words, 
"except  as  hei-ein  changed." 

The  ameudment  to  the  amendment  was 
rejected. 

The  Chairman.  The  question  recurs 
on  the  amendment  offered  by  the  dele- 
gate from  Faj^ette  (Mr.  Kaine.) 


The  amendment  was  rejected;  there 
being  on  a  division,  ayes  twentj'-nine ; 
less  than  a  majority  of  a  quorum. 

Mr.  Ellis.  I  was  going  to  remark,  if 
I  may  be  indulged  in  a  word,  that  I  think 
the  committee  hardly  intended  what  they 
have  just  now  voted,  to  retain  the  words 
"the  jurisdiction  and  powers  of."  That 
would  give  the  Legislature  the  entire 
po^-erto  change  the  jurisdiction  and  pow- 
ers of  the  courts  of  common  pleas.  We 
say  it  is  a  constitutional  court,  and  3'et 
we  confer  upon  the  Legislature  the 
power  to  alter  it  at  will  both  as  to  its  ju- 
risdiction and  powers. 

Mr.  Alricks.  I  now  renew  my  amend- 
ment. 

The  Clerk  read  the  amendment  which 
was  to  add  at  the  end  of  the  section : 

"That  a  judicial  district  shall  contain  a 
population  of  not  less  than  forty  thousand 
inhabitants;  and  the  Legislature  shall 
hereafter  make  such  further  judicial  dis- 
tricts as  may  from  time  to  time  becorcte 
necessary." 

Mr.  Alricks.  I  accept  the  modifica- 
tion which  is  suggested  to  me,  and  will 
say  thirty-five  thousand. 

The  Chairman.  The  amendment  will 
be  so  modified.  Tlie  question  is  on  the 
amendment  as  modified. 

The  amendment  was  rejected ;  there 
being  on  division,  ayes  fifteen;  less 
than  a  majority  of  a  quorum. 

Mr.  Struthers.  I  ofier  the  following 
amendment,  to  be  added  at  the  end  of  the 
section : 

"And  the  Legislature  shall  provide  for 
the  division  of  any  district  composed  of 
more  than  one  county  in  Avhich  there  is 
now  an  assistant  law  judge  as  soon  as  the 
commission  of  such  associate  law  judge 
shall  expire ." 

Mr.  Chairman,  it  appears  to  me  desira- 
ble, and  I  think  that  is  the  intention  of 
the  Convention,  that  there  should  be  sin- 
gle districts  as  far  as  possible  and  with  a 
single  judge  in  each  district  outside  of  the 
large  cities.  The  object  of  this  amend- 
ment is  that  when  in  the  district  in  which 
I  reside,  composed  of  Erie,  Warren,  and 
Elk,  the  term  of  the  associate  judges 
shall  expire,  the  district  shall  be  re-ar- 
ranged. That  will  leave  Erie  county  a 
single  district,  and  another  connection 
will  ultimately  be  made  for  the  other  two 
counties.    The  object  is  simply  that. 

Mr.  Armstrong.  The  district  in  which 
Erie  is,  is  the  sixth  district  of  the  State, 
composed  of  the  counties  of  Erie,  with  a 
population  of   sixty-five   thousand  nine 
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hundred  and  seventy-three,  Warren, 
twenty-four  thousand  eight  hundred  and 
ninety-seven,and  Elk, eight  thousand  four 
hundred  and  eighty-eight,  making  a  total 
population  in  the  district  of  ninety-eight 
thousand  three  hundred  and  fifty-eight, 
■with  two  judges.  Now,  if  the  district 
were  divided  as  the  gentleman  proposes, 
and  Erie  were  constituted  a  district,  there 
would  be  a  population  of  sixty-five  thou- 
sand nine  hundred  and  seventy-three  in 
that  district,  the  most  busy  and  active 
commercial  part  of  the  present  district, 
and  Wari-rn  and  Elk,  -nath  a  rural  popu- 
lation of  about  thirty-three  thousand 
would  have  comparatively  little  to  do  ; 
certainly  by  no  means  sufficient  to  occupy 
any  judge.  It  is  one  of  those  districts  in 
which  perhaps  the  Legislature  judged 
wisely  tliat  it  was  well  that  these  coun- 
ties shovild  be  joined  together  with  two 
judges,  that  they  might  thus  better  equal- 
ize the  great  business  of  Erie  county  with 
the  comparatively  small  business  of  War- 
ren and  Elk.  It  is  an  additional  illustra- 
tion of  the  propriety  of  leaving  this  sub- 
ject in  the  discretion  of  the  Legislature 
■without  attempting  to  define  the  districts 
in  this  Convention. 

Mr.  Stkuthers.  I  did  not  contem- 
plate that  Warren  and  Elk  should  be  con- 
stituted into  a  district,  nor  is  it  necessary 
that  they  should  be.  I  take  it  that  some 
county  will  be  put  into  a  district  with 
Warren  and  Elk, 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Warren  (Mr.  Struthers.) 

The  amendment  was  rejected. 

Mr.  Hanna.  I  move  to  amend  the  sec- 
tion by  striking  out  in  the  second  and 
third  lines  the  words  "the  jurisdiction 
and  powers  of." 

Mr.  Armstrong.  Without  sufficient 
reflection,  when  the  subject  was  first 
broached  by  the  gentleman  from  Faj^ette, 
I  suggested  that  perhaps  those  words 
might  properly  be  left  out.  I  think  it  is 
l>etter  they  should  be  retained.  They 
Vvere  put  in  deliberately  and  with  a  pur- 
■posQ,  The  language  is :  "The  jurisdiction 
and  powers  of  the  courts  of  common 
pleas."  It  defines  them  specifically.  I 
do  not  know  that  it  is  a  matter  of  any  verj^ 
great  importance ;  but  yet  it  adds  some- 
what of  certainty  to  the  intention  of  the 
section.  I  think  it  Avould  be  well  to  leave 
those  words  in. 

Mr.  Kaine.  I  ask  the  gentleman  if 
under  this  language  the  Legislature  could 


not  change  the  jurisdiction  of  the  courts 
entirely  ? 

Mr.  Bartholomew.  Could  they  not 
take  away  from  the  judges  of  the  com- 
mon pleas  their  oyer  and  terminer  juris- 
diction, for  instance  ? 

Mr.  Armstrong.  I  do  not  know  that  I 
get  the  idea  of  the  gentleman. 

Mr.  Bartholomew.  The  Supreme 
Court  have  decided  that  the  Legislature 
cannot  take  awaj^  from  the  court  of  com- 
mon pleas  its  oyer  and  terminer  juris- 
diction under  the  old  section  of  the  Con- 
stitution. Now  I  ask  the  chairman 
whether,  under  this  pi-ovision  as  it  reads 
giving  the  Legislature  power  to  control 
the  jui'isdiction  of  the  court  of  common 
pleas,  the  Legislature  could  not  deprive 
that  court  wholly  of  its  oyer  and  terminer 
jurisdiction  or  of  any  other  special  juris- 
tion? 

Mr.  Armstrong.    I  believe  it  might. 

Mr.  BARTHOLOMEvr.  Certainly  it  could. 

Mr.  Armstrong.  I  believe  that  is  the 
purpose  of  it. 

Mr.  ISlAcCoNNELL.  I  think  the  objec- 
tion is  not  a  good  one.  The  gentleman  is 
mistaken  in  regard  to  the  Supreme  Court 
having  decided  that  the  Legislatui-o  could 
not  take  away  the  jurisdiction  of  the  court 
of  common  pleas  to  try  oyer  and  terminer 
cases.  I  hold  that  the  court  of  common 
pleas  has  no  such  jui'isdiction.  It  belongs 
to  the  judges  of  that  court  apart  from  the 
court  itself.  The  court  of  common  pleas 
is  one  thing ;  the  court  of  oyer  and  ter- 
miner is  another.  Each  of  them  has  its 
own  distinct  and  separate  jurisdiction  ; 
but  the  same  persons  are  constituted 
judges  of  both  those  courts.  I  think  the 
judges  and  the  courts  are  entirely  sepa- 
rate and  distinct. 

Mr.  Babtholmew.  The  gentleman  did 
not  exactly  understand  my  proposition. 
My  proposition  is  that  the  judges  of  the 
court  of  common  pleas  by  virtue  of  their 
office  as  judges  of  that  court  are  justices 
of  oyer  and  terminer  under  the  old  Con- 
stitution, and  the  Supreme  Court  have  de- 
cided that  that  power  cannot  be  taken 
from  them  by  the  Legislature. 

Mr.  MacConnell.  This  power  is  not 
conferred  on  the  judges  of  tlie  court  of 
common  pleas,  but  upon  the  court  itself. 
The  section  provides  that  the  courts  of 
common  pleas  shall  have  the  jurisdiction 
and  powers  of  courts  of  common  pleas  un- 
til otherwise  provided  by  law  ;  but  it  does 
not  refer  to  the  power  and  jurisdiction  of 
the  judges  of  the  courts  of  common  pleas. 
They  have  had  a  power  and  jurisdictioii 
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outside  of  the  court  of  common  pleas. 
They  have  power  and  jurisdiction  iu  the 
orphans'  court ;  a  court  entirely  separate 
and  distinct  from  the  common  pleas; 
so  of  the  quarter  sessions ;  so  of  the 
oyer  and  terminer.  It  does  not  refer 
to  the  power  and  jurisdiction  of  those 
judges,  but  of  those  particular  courts. 

Mr.  Bartholomew.  I  understand  the 
gentleman's  distinction,  that  this  section 
does  not  refer  to  anything  except  common 
pleas  courts ;  but  I  take  it,  it  is  by  virtue  of 
their  commissions  as  judges  of  the  court 
of  common  pleas  that  those  judgcsare  jus- 
tices of  03'er  and  terminer,  and  that  other 
powers  are  vested  in  them  such  as  the 
power  of  acting  as  judges  of  the  orphans' 
court. 

Mr.  EwiNG.  Will  the  gentleman  allow 
himself  to  be  interrupted  ? 

Mr.  Bartholomew.    Certainly. 

INIr.  EwiNG.  If  he  will  examine  the 
ninth  section  of  tiie  report  of  the  commit- 
tee, which  is  substantially  tlie  same  as  the 
fifth  section  of  the  old  Constitution,  he 
will  find  that  precise  matter  provided  for. 

Mr.  Bartholomew.  Tliat  is  true  ;  but 
this  section  by  Its  language  seems  to  give 
the  control  to  the  Legislature  over  the 
j  urisdiction  and  the  powei'S  that  are  vested 
in  the  court  of  common  pleas.  Now, 
what  may  be  the  construction  of  that  ?  If 
the  judges  of  that  court  are  justices  of 
oyer  and  terminer  by  virtue  of  their  com- 
mission, and  the  Legislature  can  control 
that  power  which  is  vested  in  them,  and 
if  they  should  so  construe  it,  then  I  take 
it  the  Legislature  would  have  the  right  to 
take  from  them  such  jurisdiction  or  inter- 
fere with  any  other  power  vested  in  them 
by  the  Constitution. 

Mr.  Darlington.  I  think  we  are  prob- 
ably splitting  hairs  here.  I  understand 
the  object  of  this  section  to  be  merel3''  to 
prescribe  that  the  courts  of  common  pleas 
shall  remain  as  heretofore,  except  so  far 
as  they  are  changed.  We  have  i^rovided 
that  the  jvidicial  power  shall  be  vested  in 
a  Supreme  Court  and  in  certain  other 
courts ;  that  the  Supreme  Courfc  shall  con- 
sist of  so  many  judges,  &c.  Xow  all  we 
mean  to  say,  it  strikes  me,  and  all  we 
need  say  is  that  "until  otherwise  directed 
bj'  law  the  courts  of  common  pleas  shall 
continue  as  at  present  established  except 
as  herein  changed." 

Mr.  Armstrong.  The  gentleman  will 
allow  me  to  interrupt  him  for  one  mo- 
mezit  as  it  may  possibly  save  time.  After 
some  consultation  with  members  of  the 
committee  here,  I  believe  I  shall  with- 


draw entirely  all  objection  to  the  amend- 
ment. I  cannot  see  very  clearly  that  it 
adds  any  very  essential  force  to  put  in 
the  words ;  perhaps  it  does  not  add  any 
clearness  to  the  section,  and  I  Avill  with- 
draw any  objection  to  the  amendment. 

Mr.  Darlington.    Very  well. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Philadelphia  (ISIr.  Ilanna)  to  strike  out 
the  words  "jurisdiction  and  i^owers  of." 

The  amendment  was  agreed  to. 

Mr.  EwiNG.  I  wish  to  call  the  atten- 
tion of  the  chairman  of  the  Judiciary 
Committee  to  one  matter.  The  words 
"organized  for  said  courts"  were  stricken 
out.  I  wish  to  ask  whether  that  was 
properly  considered.  That  language  is 
in  the  old  Constitution,  and  it  seems  to 
me  those  words  can  do  no  harm  here  and 
perhaps  it  is  as  well  to  have  them  in.  If 
they  were  stricken  out,  Vv'ould  it  not  for- 
bid the  creation  of  separate  districts  or 
judicial  districts  for  the  Supreme  Court? 
We  have  the  Eastern,  Western,  and  Mid- 
dle districts  now. 

Mr.  Armstrong.  The  Avords  were  in 
the  former  Constitution  and  were  origin- 
ally reported  here.  It  would  be  just  as 
well  to  restore  them. 

Mr.  EwiNG.  I  think  they  should  be 
here. 

The  Chairman.  Is  a  motion  made  to 
reconsider  the  vote  by  which  those  words 
were  stricken  out  ? 

Mr.  EwiNG.    Yes,  sir. 

The  motion  to  reconsider  was  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  motion  to  strike  out  the  words. 
Voting  down  this  motion  restores  the 
words. 

The  motion  was  not  agreed  to. 

The  Chairman.  The  words  are  restor- 
ed to  the  section. 

Mr.  BucKALEW.  I  move  to  restore  the 
language  of  the  old  Constitution,  by  strik- 
ing out  "four,"  and  "inserting  "  five"  be- 
fore "counties." 

The  Chairman.  That  has  been  practi- 
cally voted  on. 

Mr.  BucKALEW.  The  amendment  of 
the  gentleman  from  Fayette  included 
three  distinct  subjects  together. 

The  Chairman.  All  of  the  three  sub- 
jects have  been  separately  considered  and 
voted  upon.  However,  it  will  be  regarded 
as  in  order. 

]SIr.  BucKALEW.  We  have  restored  the 
language  of  the  Constitution  in  other  re- 
spects. 
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The  Chairman.  The  delegate  from 
Columbia  moves  to  strike  out  "four"  and 
insert  "  five." 

The  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  D.  W.  Patterson.  Before  the  vote 
is  taken  on  the  section  as  amended  I 
should  like  to  move  to  reconsider  the  vote 
striking  out  the  first  line  and  the  second 
line  to  the  word  "  until."  That  language 
was  intended  to  continue  and  validate  the 
commissions  of  judges  now  in  commis- 
sion; and  while  it  may  be  fixed  in  the 
schedvile,  we  had  better  have  it  plain  and 
distinct.  We  do  not  wish  to  have  the  op- 
lX)sition  of  the  president  and  associate 
judges  against  this  Constitution;  and  I 
move  to  reconsider.  I  voted  to  strike  out 
the  sentence  when  the  amendment  of  my 
friend  from  Fayette  was  up  and  we 
thought  of  changing  the  system. 

Mr.  Armstrong.  The  words  which  the 
gentleman  proposes  to  restore  were  in- 
serted by  the  committee  with  a  view  to 
prevent  the  commissions  of  the  present 
judges  being  disturbed  ;  but  upon  reflec- 
tion I  think  it  unnecessary,  for  unless 
there  be  some  repealing  clause  by  which 
they  are  ousted  from  their  commissions 
they  remain  of  course  and  there  is  noth- 
ing in  the  report  which  proposes  to  disturb 
them.  I  suggest  therefore  that  it  would 
i)e  unnecessary. 

Mr.  D.  W;  Patterson.  I  think  we  had 
better  make  it  plain  on  its  face  and  have 
no  doubt  about  it. 

The  Chairman.  The  question  is  on  the 
motion  to  reconsider. 

The  motion  was  not  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  Walker.  Before  the  vote  is  taken 
I  move  as  a  substitute  for  the  section  the 
following : 

"  Hereafter  each  county  containing  not 
less  than  forty  thousand,  nor  more  than 
eighty  thousand,  shall  be  entitled  to  one 
law  judge.  Counties  containing  less  than 
forty  thousand  shall  be  connected  with  an 
adjoining  county  so  as  to  form  judicial 
districts  containing  not  less  than  forty 
thousand  nor  more  than  eighty  thousand. 
Counties  containing  eighty  thousand  and 
upwards  may  by  the  Legislature  be  al- 
lowed two  law  judges." 

Mr.  NiLEs.  I  move  to  strike  out  "forty" 
and  insert  "  thirty." 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from  Tio- 


ga to  the  amendment  of  the  delegate  from 
Erie. 

The  amendment  to  the  amendment  was 
rejected,  ayes  sixteen,  not  a  majority  of  a 
quorum. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  delegate  from 
Erie  (Mr.  Walker.) 

The  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

The  section  as  amended  was  agreed  to 
as  follows : 

"  Section  4.  Until  otherwise  directed 
by  law,  the  courts  of  common  i^leas  shall 
continue  as  at  present  established,  except 
as  herein  changed.  Not  more  than  four 
counties  shall  at  any  time  be  included  m 
one  judicial  district  organized  for  said 
courts." 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  section  five  as  follows : 

Section  5.  In  the  city  of  Philadelphia 
and  in  the  county  of  Allegheny,  all  the 
jurisdiction  and  powers  now  vested  in  the 
district  courts  and  the  courts  of  common 
pleas,  or  either  of  them,  in  said  citj'  and 
county,  subject  to  such  changes  as  may 
be  made  bj'  this  Constitution  or  by  law, 
shall  be  in  the  city  of  Philadelphia  vested 
in  four,  and  in  the  county  of  Allegheny 
in  two  distinct  and  separate  courts  of 
equal  and  co-ordinate  jurisdiction,  com- 
posed of  three  judges  each,  and  in  such 
additional  courts  of  the  same  number  of 
judges  and  of  like  jurisdiction  as  may 
from  time  to  time  be  bylaw  added  there- 
to. The  said  courts  in  the  city  of  Phila- 
delphia shall  be  designated  respectively 
as  the  court  of  common  pleas  number  one, 
number  two,  number  three,  and  number 
four,  and  in  the  county  of  Allegheny  as 
the  court  of  common  pleas  number  one 
and  number  two ;  but  the  number  of  said 
courts  may  be  by  law  increased  from  time 
to  time  and  shall  be  in  like  manner  desig- 
nated by  successive  numbers. 

Mr.  Armstrong.  It  is  proper  that  I 
should  m«ke  an  explanation  to  the  com- 
mittee of  what  seems  to  be  the  necessity 
for  tliis  change.  The  purpose  which  the 
Judiciary  Committee  kept  steadily  in 
view  through  the  entire  consideration  of 
the  question  was  to  simplify  the  courts 
as  much  as  possible  and  to  bring  them 
into  harmony  and  unitj^,  that  the  entire 
j  udicial  system  of  the  State  might  be  one 
connected  and  symmetrical  whole.  In 
tlio  city  of  Philadelphia,  as  in  the  city  of 
Pittsburg,  there  are  district  courts.  These 


CONSTITUTIONAL  CONVENTION. 


167 


district  courts,  although  they  have  the 
sanction  of  manj'  years,  are  a  totally  dis- 
tinct jurisdiction  in  very  many  i-egards 
from  that  of  the  court  of  common  pleas. 
In  the  city  of  Philadeljiliia  the  criminal 
jurisdiction  is  not  vested  in  any  degree 
in  the  district  courts  and  I  believe  it  is 
not  in  the  county  of  Allegheny.  The 
criminal  jurisdiction  is  one  of  exceeding 
great  importance  not  only  to  the  particu- 
lar persons  who  may  be  charged  with 
crime,  but  its  just  administration  is  of  the 
utmost  moment  to  the  peace  of  society, 
and  it  was  thought  that  it  Avould  be  ad- 
vantageous in  both  these  cities  that  the 
juinsdiction  of  all  their  judges  should 
be  co-ordinate  and  that  they  should  each 
take  their  turn  in  the  administration  of 
criminal  law;  not  only  that  it  would  be 
advantageous  to  the  people  at  large  and 
give  additional  force  to  judicial  decisions 
in  that  department,  but  because  the 
judges  themselves  would  be  brought  into 
closer  relations  with  the  people  and  with 
the  administration  of  the  law  in  all  its 
branches.  It  would,  therefore,  operate 
advantageously  both  ui^on  the  judges 
and  upon  the  people. 

Then  there  is  no  necessitj^  for  continu- 
ing tlie  district  courts  in  either  of  those 
places.  I  do  not  mean  to  say  by  that 
that  there  are  not  many  lawyers  who 
would  prefer  to  retain  them  ;  I  do  not 
mean  to  say.  that  the  judges  themselves 
would  not  prefer  to  be  let  alone ;  but 
looking  at  the  entire  scope  of  the  judicial 
administration  in  the  State,  it  was  thought 
to  be  advantageous  that  we  should  have 
no  difference  in  the  mode  of  administer- 
ing law  or  in  the  extent  of  the  jurisdic- 
tion either  in  the  city  or  in  the  country, 
but  that  they  should  all  be  brought  into 
close  harmony  and  unity. 

Again  in  Philadelphia  and  also  in  Alle- 
gheny there  is  a  necesity  for  increasing 
their  judges.  The  court  of  common  pleas 
in  Philadelphia  and  the  district  court 
have  each  five  judges.  To  increase  their 
judicial  force  by  adding  even  one  judge 
to  a  court  would  make  a  bench  of  six 
judges,  which  is  not  a  good  number  for  a 
court,  being  too  large  and  unwieldy.  The 
mode  projiosed  is  capable  of  very  easy 
expansion,  it  is  capable  of  indefidite  ex- 
pansion, and  can  keep  jiace  with  the  in- 
creased business  of  the  courts  without 
in  the  least  disturbing  the  harmony  of 
the  system. 

I  do  not  propose  to  dwell  uiwn  it  at 
length  because  it  appertains  so  entirely  to 
the  administration  of  the  law  within  the 


city  that  1  have  no  doubt  wo  shall  listen 
with  advantage  to  those  who  may  speak 
from  experience  on  this  subject. 

The  district  court  judges  of  this  city,  as 
I  am  authorized  to  state,  are  content  with 
the  amendment  as  ]3roposed.  However 
if  it  were  submitted  to  them  as  a  question 
pvii-ely  and  alone  whether  they  would  re- 
tain their  district  court,  I  have  no  doubt 
they  would  prefer  to  do  so,  but  they  make 
no  objection  to  the  change  which  is  pro- 
posed in  the  report  of  the  Committee  on 
the  Judiciary,  and  I  have  had  the  satis- 
faction of  having  several  of  those  judges 
express  distinctly  and  personally  to  my- 
self their  satisfaction  with  the  report  of 
the  Judiciary  Committee  in  that  regard. 

With  these  views,  desiring  to  saj'  only 
sufficient  to  bring  the  section  to  the  atten- 
tion of  the  committee  of  the  whole  at  this 
time,  I  will  not  detain  them  by  further 
remarks. 

;Mr.  Bartholomew.  :Mr.  Chairman : 
I  offer  the  following  amendment  to  come 
in  at  the  end  of  the  section  : 

"And  the  Legislature  is  hereby  prohib- 
ited from  creating  other  courts  to  exercise 
the  powers  vested  by  this  Constitution  in 
said  courts  of  common  pleas. 

Mr.  Chairman,  without  committing 
mj-self  fully  to  support  the  report  of  the 
Committee  on  the  Judiciary,  although 
my  inclination  is  to  favor  it,  it  strikes  me 
that  if  we  are  to  have  a  uniform  system, 
that  is  if  we  are  to  abolish  district  courts, 
or  courts  of  limited,  restricted  common 
pleas  jurisdiction,  Ave  must  have  some- 
thing in  this  Constitution  to  limit  and  re- 
strict the  power  of  the  Legislature  ;  for 
the  reason  that  if  we  create  a  uniform 
system  by  the  Constitution,  having  all 
the  courts  of  civil  jurisdiction  courts  of 
common  pleas  and  common  pleas  alone, 
we  ought  to  finish  our  work  and  make  it 
a  complete  whole,  and  provide  that  after 
we  have  submitted  the  Constitution  to  the 
people,  if  it  be  adopted  by  the  peoi:)lo,  the 
Legislature  shall  not  have  the  general 
power  vested  in  them  to  create  such  other 
courts  as  they  may  from  time  to  time 
think  proper  and  necessary.  Unless  that 
legislative  power  be  also  limited,  the 
very  next  winter  after  the  adojition  of 
this  Constitution  the  Legislature  of  Penn- 
sylvania will  in  all  human  probability 
create  these  very  district  courts.  Certain- 
ly they  will  be  urged  and  solicited  to  do 
so.  Therefore,  if  we  mean  to  establish  b%- 
our  action  here  a  uniform  system  abolish- 
ing the  district  courts  as  now  created 
throughout  the  State  thus  rendering  our 
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system  a  unit,  and  a  uniform  and  com- 
plete one,  we  must  put  restrictions  upon 
the  povrer  of  the  Legislature  to  prohibit 
them  from  doing  that  which  they  have 
done  in  the  past  and  destroying  the  labor 
we  have  done  here  to-day.  It  seems  to 
me  to  be  idle  that  we  should  go  to  work 
to  create  a  uniform  system  here  to-day, 
leaving  the  power  in  the  Legislature  next 
winter  to  undo  all  that  we  have  done  in 
this  Constitutional  Convention.  That 
seems  to  me  to  be  idle,  merely  child's 
play  and  therefore  I  offer  this  amend- 
ment. 

Mr.  Campbell.  I  hope  the  gentleman 
from  Schujdkill  will  except  orphans' 
courts  and  probate  courts. 

jMi-.  Bartholomew,  i  do  not  know 
whether  this  will  cover  it. 

Mr.  Campbell.  If  it  does,  I  hope  the 
gentleman  will  not  include  them. 

Mr.  Bartholomew.  I  will  make  that 
exception. 

Mr.  Armstrong.  That  will  make  it 
consistent  with  the  report  of  the  Commit- 
tee of  the  Judiciary'-. 

The  Chairman.  IIow  does  the  gentle- 
man fi-om  Schuylkill  desire  to  modify 
his  amendment. 

Mr.  Bartholomew.  By  adding  "ex- 
cept orplians'  courts  and  i^robate  courts." 

Mr.  Armstrong,  I  suggest  that  pro- 
bate courts  be  not  included,  because  pro- 
bate courts  are  provided  for  elsewhere. 

Mr.  Bartholomew.  Well,  then,  only 
orphans'  courts. 

Mr.  Baker.  I  ask  that  the  amendment 
as  modified  be  read. 

The  Clerk  read  as  follows : 

"And  the  Legislature  is  hereby  pro- 
hibited from  creating  other  courts  to  ex- 
ercise the  powers  vested  by  this  Constitu- 
tion in  said  courts  of  common  pleas,  ex- 
cept orphans'  courts." 

Mr.  Ellis.  Mr.  Chairman :  I  am  en- 
tirely in  harmony  with  my  colleague  (Mr. 
Bartholomew)  in  his  proposition.  I  agree 
that  it  would  be  useless  for  us  to  establish 
a  system  of  courts  in  the  State  and  then 
leave  in  the  Constitution  the  power  to  the 
Legislature  to  revolutionize  the  entire 
system  at  their  next  session.  I  think, 
however,  that  we  ought  to  insert  tliis  limi- 
tation in  the  first  section  which  we  adopt- 
ed. After  thorough  discussion  and  the 
exercise  of  all  the  artillery,  pro  and  co7i,  of 
tliis  committee  of  the  whole,  on  the  ques- 
tion of  the  circuit  court,  we  passed  the  re- 
maining portion  of  the  old  constitutional 
article  witliout  making  any  limitation. 
Tlie  report  of  tiie  majority  of  tlie  Commit- 


tee on  the  Judiciary  contained  a  very  wise 
and  I  think,  a  very  proper  provision  on 
this  question,  and  my  idea  would  be  to 
restore  the  first  article  of  the  report  as  it 
came  from  the  majority  of  the  Committee 
on  the  Judiciary.  I  will  read  as  part  of 
my  remarks  the  section  as  I  would  amend 
it." 

After  the  words  "and  in  such  other 
courts"  I  would  add  : 

"With  civil  jurisdiction  not  exceeding 
§300  and  with  such  criminal  jurisdiction 
and  powers" — that  is  giving  the  Legisla- 
ture power  in  these  cases  to  establish 
courts  of  this  kind — "such  criminal  j  uris- 
diction  and  powers,  not  above  the  grade 
of  misdemeanor,  as  shall  be  conferred  by 
law.  Xo  court  of  record  other  than  those 
lierein  designated  shall  be  establislied." 

That  would  restore  to  that  section  the 
cautionar\^  provision  which  was  in  tlie 
original  report  of  the  Committee  of  the 
Judiciary,  and  I  think  it  is  of  the  utmost 
importance  for  this  Convention  to  insert 
into  this  Constitution  just  such  a  safe- 
guard. We  have  had  some  instances,  to 
which  I  have  no  desire  to  refer  with  a 
view  of  recalling  any  uni^leasantness,  but 
simply  by  waj'  of  warning.  We  are  here 
assembled  in  the  discharge  of  a  higli  and 
important  dvity,  and  we  should  turn  back 
to  these  lessons  of  the  past  and  heed  them 
as  admonitions  for  the  future.  I  will  ex- 
plain what  I  mean  by  reference  to  my 
own  district.  We  have  there  a  most  anom- 
alous and  most  extraordinary  court,  cre- 
ated under  the  old  Constitution,  being  a 
court  entitled  "  A  Court  of  First  Criminal 
Jurisdiction."  It  is  a  court  created  by 
putting  two  other  counties  on  to  Schuyl- 
kill county  and  establisliing  a  court  en- 
tirely independent,  distinct,  and  sepai'ate 
from  the  common  pleas  of  that  county. 
The  question  of  its  establishment  was 
brought  before  the  Supreme  Court  and, 
under  another  section  of  the  Constitution 
of  tlie  State  which  provided  that  judges 
of  tlie  common  pleas  shall  be  judges  of 
oyer  and  terminer  and  describing  tlieir 
powers,  the  Supreme  Court  said  tliat  the 
Legislature  had  no  right  to  take  away 
from  the  judges  of  the  court  of  common 
pleas  tlicir  constitutional  jurisdiction  as 
judges  of  oyer  and  terminer.  But  to 
meet  that  objection,  the  Legislature  dur- 
ing tlio  next  winter  passed  a  supplement 
to  the  bill  establishing  tlie  court  of  First 
Criminal  Jurisdiction,  saj'ing  that  tliat 
court  should  have  jurisdiction  in  all  crimes 
jn  that  county,  and  that  tho  judges  of 
the  court  of  common  pleas  might  cxer- 
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else  their  constitutional  powers  as  justices 
of  o3*er  and  terminer  during  one  week  in 
tlie  year.  Tliis  was  not  going  squarely 
in  tlie  teeth  of  tlio  old  Constitution  ;  but 
if  the  Legislature  had  the  right  to  limit 
ihe  jurisdiction  of  the  judges  of  the  com- 
mon pleas,  or  at  least  to  limit  the  exercise 
of  that  jurisdiction,  to  one  week,  they  had 
the  right  to  limit  it  to  one  day  or  to  one 
hour  or  to  one  minute  and  virtually  to 
to  take  away  the  jurisdiction  altogether. 

There  can  be  no  objection  to  saying  that 
the  courts  which  we  are  to  establish  shall 
be  the  constitutional  courts  of  the  State 
and  that  other  than  these  there  shall  be  no 
courts  of  record  or  courts  not  created  by 
the  Constitution  established  by  the  Leg- 
islature. If  it  bo  necessary  in  the  future 
to  change  this,  I  suppose  there  will  be  a 
proper  manner  of  doing  so.  There  is  con- 
tained in  the  present  Constitution,  and  I 
have  no  doubt  there  will  be  retained  in 
tliat  which  we  are  framing,  a  mode  of 
amending  the  Constitution  by  specific 
provision  submitted  to  the  people  and 
tliat  will  furnish  ample  means  for  consti- 
tuting new  courts  of  record  if  they  be- 
come necessary.  But  I  think  it  the  part 
of  wisdom  to  confine  that  power  to  the 
people,  to  be  exercised  by  means  of  a  con- 
stitutional amendment.  In  times  of  high 
l>olitical  excitement  it  is  possible  that 
such  an  exiseriment  as  was  tried  In  a 
small  way  in  Schitlkill  county  miglit  bo 
repeated  in  every  district  in  the  State  and 
the  party  in  political  power  might  revolu- 
tionize the  entire  judicial  jvtrisdiction  of 
the  courts  of  the  State  of  Pennsj-lvania 
Inside  of  twenty -four  hours.  Such  a 
thing  is  shocking  to  contemplate.  In  the 
matter  of  the  common  pleas  alone,  there 
have  been  instances,  within  my  own  im- 
mediate knowledge,  in  which  this  power 
has  been  used  by  the  Legislature  to  such 
an  extent  as  to  make  this  supposition  no 
vain  imagining.  In  the  district,  in  which 
the  eminent  chairman  of  the  Committee 
on  the  Judiciary,  I  believe,  resides,  the 
court  of  common  pleas,  as  if  }jy  a  magic 
wand,  was  wiped  out  of  existence  in  one 
night  by  the  claimed  power  of  the  Legis- 
lature. 

This  is  a  warning  which  it  is  our  dut3' 
now  to  heed.  It  shows  us  that  while  we 
arc  framing  a  constitutional  code  to  gov- 
ern the  judiciarj'  of  the  State  of  Pennsjd- 
vania,  Ave  should  so  frame  it  that  when  it 
has  been  submitted  to  the  people  of  the 
State  for  their  adoption,  and  they  have 
adopted  it,  it  shall  be  the  established  ju- 
dicial system  ol  the  Commonwealth  until, 


by  equally  solemn  vote,  the  people  deter- 
mine to  alter  it.  We  have  seen  that  it 
would  be  unsafe  to  trust  too  mucli  to  the 
Legislature,  not  because  the  Legislature 
is  in  anything  inferior  to  us.  They  are 
simply  human  like  we  are,  and  if  we 
were  in  any  measure  a  political  bodj-, 
with  the  promptings  which  come  up  from 
the  people  exciting  us,  we  might  if  we 
bad  the  same  powers,  under  the  like  cir- 
cumstances, under  the  same  clamor  from 
the  people  and  with  the  same  human  fail- 
ings, do  the  same  thing;  and  for  this  rea- 
son, there  should  bo  the  same  check 
placed  upon  the  Legislature  that  we  would 
jjlace  vipon  ourselves,  that  we  nisight  not 
in  a  time  of  hasty  action  and  of  passion 
do  that  which  we  shovild  afterward  re- 
gret. 

I  will  therefore  vote  for  the  amend- 
ment of  my  colleague  from  Schuylkill 
in  this  place,  with  a  prospect  of  having 
the  first  section  reconsidered  and  having 
one  general  provision  added  ]>y  which 
these  courts  of  civil  and  criminal  jurisdic- 
tion which  we  are  about  to  establish  will 
be  protected  from  any  subsequent  act  of 
the  Legislature. 

Mr.  Campbell.  Mr.  Chairman :  I 
think  that  the  amendment  of  the  gentle- 
man from  Schuylkill  (Mr.  Bartholomew) 
is  a  very  good  one,  because  if  we  do  away 
with  the  district  courts  now  existing  as  I 
hope  we  shall,  the  amendment  otiered 
will  prevent  the  possibility  of  the  Legis- 
lature again  imposing  them  upon  us.  The 
amendment  will  also  make  the  section  be- 
fore us  more  complete.  While  I  do  not 
altogether  like  the  plan  of  the  section, 
my  own  preference  being  to  have  the 
number  of  common  pleas  judges  based 
upon  poptilation,  and  to  have  one  general 
coui't  sub-divided  into  chambers,  yet  I 
shall,  if  there  is  nothing  better  proposed, 
vote  for  the  section,  with  the  amendment 
suggested  by  the  gentleman  from  Schuyl- 
kill. I  think  it  will  tend  to  establish  a 
uniformity  in  our  judicial  S3-stcm  by  rid- 
ding us  of  the  present  district  courts  that 
now  lead  to  confusion  in  otir  practice. 

We  now  have  in  eftect  vai-ious  courts 
under  different  names  and  judges  having 
concurrent  jurisdiction  over  cases  of  a 
similar  nature.  The  lawyers  of  the  coun- 
ties in  Avhich  these  courts  exist  are  com- 
pelled very  often  to  practice  under  differ- 
ent ritles  and  regulations  in  one  court, 
from  those  in  another.  This  variance  in 
practice  ought  not  to  be.  By  getting  rid 
of  the  district  courts  we  shall  get  back  to 
a  simple  and  uniform  j^ractice.      In  the 
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city  of  Philadelphia  we  have  a  district 
court,  that  with  all  due  deference  to  the 
judges  that  preside  over  it,  I  do  not  think 
is  a  favorite  with  the  people,  because  of 
the  delay  that  occurs  in  bringing  cases  to 
a  conclusion.  A  case,  when  it  is  started 
in  one  of  our  district  courts,  is  very  often 
not  brought  to  trial  for  a  year,  or  a  year 
and  a  half,  after  it  is  commenced;  and 
consequently  there  is  great  complaint 
among  our  citizens,  that  the  district  court 
of  this  city  is  really  not  what  it  ought  to 
be,  a  court  of  justice  ;  that  the  delays  that 
occur  in  that  court  practically  deny  jus- 
tice to  those  who  are  unfortunate  enoiigh 
to  become  suitors.  I  do  not  mean  to  say  that 
the  judges  of  the  court  are  responsible  for 
such  a  state  of  things,  because  they  all  try 
to  do  their  whole  duty,  but  they  find  it  a 
physical  impossibility  to  get  through  all 
the  business  that  is  brought  before  them. 
By  increasing  the  number  of  courts,  atid 
placing  them  at  the  the  same  time  under 
one  general  system  of  common  pleas 
courts,  we  can  get  through  the  immense 
amount  of  legal  business  in  Philadelphia 
and  we  can  establish  a  uniformity  about 
our  legal  practice  that  will  be  agreeable 
to  both  the  jiractitioners  and  the  people. 

I  think  that  instead  of  having  twelve 
judges  of  the  common  pleas,  we  should 
have  fifteen,  because  I  do  not  think  that 
that  latter  number  is  too  great  for  the  wants 
of  this  great  metropolis.  I  also  desire 
to  see  the  amendment  of  the  gentleman 
from  Schuylkill  adopted,  because  I  am  in 
hopes  that  there  will  be  a  separate  orphans' 
court  established  in  the  city  of  Philadel- 
phia, and  that  the  present  jui-isdiction 
vested  in  the  register  of  wills,  of  admit- 
ting wills  to  probate  and  granting  letters 
of  administration,  will  be  taken  away 
from  that  officer,  who  at  present  is  a  verj'' 
irresponsible  person  and  will  be  vested 
in  our  orphans  court  or  a  probate  court. 
As  the  matters  as  will  come  before  the 
orphans  court  are  entirely  different  fi-om 
those  that  properly  come  within  the  juris- 
diction of  the  commLon  i)leas  and  district 
courts,  the  uniformity  in  civil  practice 
will  not  be  taken  away  by  the  establish- 
ment of  such  orphans'  courts  separate  and 
distinct  from  the  common  pleas  courts. 
I  hope  therefore  that  the  amendment  of 
the  gentleman  will  pass  that  then  the  sec- 
tion as  amended  will  be  and  passed  in  its 
present  shape  or  that  sometlung  substan- 
tially thesame  will  be  adopted  in  its  stead. 

Mr.  Hanna.  Mr.  Chairman  :  I  have 
since  the  report  of  the  Committee  on  the 
Judiciary  was  presented  to  the  Conven- 


tion, carefully  considered  this  novel 
scheme  presented  and  originated  by  that 
committee.  It  proposes  to  do  away  with 
that  which  I  submit,  contrary  to  what 
has  been  said  by  my  colleague  to  the  right 
(Mr.  Campbell,)  is  to-day  the  most  popu- 
lar branch  of  any  of  the  courts  in  the 
county  of  Philadelphia.  My  friend  would 
lead  this  committee  to  believe,  on  the 
contrary,  that  it  was  unpopular;  that  the 
people  complained ;  that  the  bar  com- 
plained. Sir,  I  say  at  this  time  of  all  the 
courts  it  is  the  most  popular  in  the  county 
Philadelphia.  More  suits  are  brought 
there  than  in  any  other  court  and  are  dis- 
posed of  to  the  satisfaction  of  the  bar  and 
the  people  generally.  We  have  heard  no 
complaint.  No  memorials  have  been 
here  presented  asking  the  Convention  to 
do  away  with  that  court ;  but,  on  the  con- 
trary  

Mr.  Campbell.  May  I  ask  the  gentle- 
man a  question  ? 

Mr.  Hanna.    Certainly. 

Mr.  Campbell.  Was  not  the  creation 
of  the  two  last  judgeships  due  to  the  com- 
plaints of  the  people  of  the  insufficiency 
of  the  court  and  the  delay  in  tlie  trial  of 
causes  in  that  court  ? 

Mr.  Hanna.  ]\fy  friend  has  not  told 
the  committee  all  the  facts  of  the  case. 
He  has  stated  to  the  committee  that  those 
causes  of  complaint  now  exist,  but  not 
that  prior  causes  of  complaint  had  been 
answered  by  the  Legislature  by  author- 
izing additional  judges. 

I  Avas  at  first  inclined  to  suppose  this 
proposed  plan  would  be  an  improve- 
ment, but  upon  reflection  and  considera- 
tion and  consultation  with  members  of 
the  bar,  I  am  satisfied  that  the  bar  of 
Philadelphia,  who  are  really  more  at 
home  with  and  more  interested  in  such  a 
subject  as  this  than  the  people  them- 
selves, being  more  familiar  with  what  is 
required  in  the  practice  of  jurisprudence, 
are  content  with  the  present  organization. 

By  the  Constitution  of  1837-S  courts  of 
common  pleas  were  established,  but  it 
soon  became  evident  that  the  business  of 
the  c  ty  of  Philadelphia  had  grown  to 
such  an  extent  that  district  courts  were 
required  and  the  Legislature  over  sixty 
years  ago  established  and  organized  this 
district  court.  It  was  tirst  organized 
with  three  judges  and  up  to  within  three 
j-ears  ago  was  so  constituted.  Then  the 
city  having  grown,  the  business  having 
accumulated,  an  additional  judge  was 
provided  for.  Then  a  year  ago  still  an- 
other judge  was  added,  so  that  to-day  we 
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have  five  judges  upon  the  bench  of  the 
district  court,  and  such  arrangements 
have  been  made  tliat  three  courts  of  nisi 
prius,  three  courts  for  jury  trials,  will 
hereafter  be  in  full  operation. 

Mr.  Boyd.    I  rise  to  a  point  of  order. 

The  Chairman.  The  delegate  from 
Montgomery  will  state  the  point  of  or- 
der. 

Mr.  Boyd.  I  understand  the  gentle- 
man to  be  discussing  the  question  as  to 
whether  there  should  be  a  district  court 
in  the  city  and  county  of  Philadelphia  or 
not.  Now  I  submit,  that  that  question 
was  decided  by  this  committee  when  they 
voted  upon  the  first  section  declaring  that 
"the  judicial  power  of  this  State  shall  be 
vested  in  a  Supreme  Court,  in  courts  of 
coinmon  pleas,"  s.nd  so  on,  and  no  others. 
That  vote  is  decisive  on  the  question  of 
this  report,  a  motion  having  been  made 
to  introduce  the  words  "district  covxrt"  in 
the  tii-st  section  and  voted  down,  and  the 
question  was  then  canvassed  and  voted 
upon,  and  now  it  is  being  discussed  over 
again. 

The  Chairman.  The  point  of  order  is 
not  well  taken.  The  delegate  from  Phila- 
delphia is  discussing  the  amendment  of- 
fered by  the  delegate  from  Schuylkill, 
which  lirings  up  the  question  directl}'. 

Mr.  Hann  A.  My  friend  from  Montgom- 
ery cannot  have  read  the  entire  section. 
If  he  had  he  would  have  seen  that  the 
point  of  order  was  not  well  taken.  This 
section  does  bring  up  the  whole  question. 
Notwithstanding  the  amendment  otiered 
by  the  gentleman  from  Schuylkill,  I  sub- 
mit that  the  merits  of  the  entire  section  as 
reported  by  the  Committee  on  the  Judi- 
ciary are  now  before  the  committee  of  the 
whole. 

I  do  trust  that  wo  shall  not  adopt  any 
such  proposition.  I  trust  also  that  we 
shall  not  adopt  the  amendment  otl'ered  by 
the  gentleman  from  Schuylkill  providing 
that  hereafter  the  Legislature  shall  not  es- 
tablish 'or  authorize  any  court  of  record 
other  than  those  mentioned  in  the  Con- 
stitution. I  think  that  would  be  taking  a 
dangerous  step,  thus  to  tie  the  hands  of 
the  people.  It  is  not  the  Legislature  only 
that  is  being  trammelled  but  it  is  providing 
no  redress  whatever  for  the  demands  of 
the  future.  Why,  sir,  the  older  members 
of  the  bar  on  this  floor  will  remember 
when  it  became  necessary  to  create  addi- 
tional courts  to  meet  the  requirements  of 
the  people  since  the  Constitution 

Mr.  Ellis.  Will  the  gentleman  permit 
me  to  ask  a  question  ? 


]Mr.  Hann  A.    Ccrtainh'. 

Mr.  Ellis.  Could  not  the  courts  of 
common  pleas  of  Philadelphia  and  of  Alle- 
gheny to-day  have  been  increased  in  num- 
bers so  as  to  have  made  it  unnecessary  to 
have  district  courts  ? 

Mr.  Hanna.  I  will  answer  the  gentle- 
man by  reminding  him  of  the  fact  that 
the  jurisdiction  of  the  court  of  common 
pleas  is  almost  unlimited,  having  law, 
equitj',  orplians'  court,  registers'  court, 
and  criminal  court,  and  it  became  neces- 
sary to  establish  a  court  where  the  trial  of 
civil  causes  alone  should  be  held  in  order 
to  meet  the  necessities  of  the i3om muni ty. 

Mr.  Campbell.  May  I  ask  the  gentle- 
man another  question? 

Mr.  Hanna.    Certainly. 

Mr.  Campbell.  Does  not  the  gentle- 
man know  that  the  judges  of  the  district 
court,  or  somebody  for  them,  at  the  re- 
cent session  of  the  Legislature  had  an  act 
passed  vesting  in  them  equity  jurisdic- 
tion also,  and  that  the  bar  did  not  know  it 
until  they  saw  the  act  in  print  ? 

Mr.  Hanna.  The  gentleman  asks  me  a 
question  that  I  am  not  prepared  to  answer, 
namely,  that  the  judges  of  the  district 
court  did  it. 

Mr.  Campbell.  Or  somebody  repre- 
senting them  ? 

Mr.  Hanna.  I  am  willing  to  admit 
that  such  an  act  was  passed,  but  not  as 
my  friend  insinuates  that  the  judges  of 
the  court  had  anything  to  do  with  it.  I 
know  nothing  of  the  kind ;  but  it  is  not 
the  first  time  that  local  and  special  legis- 
lation has  been  passed  without  the  knowl- 
edge either  of  the  bar  or  the  community  ; 
and  that  is  what  we  propose  to  provide 
against,  I  hope,  in  this  Constitution. 

But,  sir,  I  do  maintian  that  the  proposi- 
tion of  the  minority  of  the  Committee  on 
the  Judiciary  who  reported  through  Mr. 
Dallas  and  Mr.  Cuyler  should  be  adopted 
by  this  committee.  Their  report  is  found 
on  page  four  hundred  and  thirty-one  of 
the  Journal  of  the  Convention.  These 
gentlemen  (who  I  believe,  as  well  if  not 
better,  far  better  than  my  self  or  colleagues, 
understand  the  sentiment  of  the  bar  of 
Philadelphia)  propose  in  their  minority 
report  a  continuance  of  the  present  or- 
ganization of  the  district  court  and  court 
of  conmion  pleas  for  the  city  and  county 
of  Philadelphia. 

I  am  aware  that  much  can  be  said  in  fa- 
vor of  the  proposed  change.  I  have 
thought  that  many  arguments  could  be 
made  in  favor  of  it ;  that  uniformity 
Avould    be  produced ;    that  a  change 
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practice  would  be  given  the  judges  of 
the  courts;  that  the  judges  now  five  in 
number  upon  the  bcuch  of  the  district 
court  would  have  an  oi^portunity  of  re- 
lieving the  judges  of  the  common  pleas  in 
the  oyer  and  terminer  and  quarter  ses- 
sions; and  thGn  vice  versa:  That  the  judges 
of  the  common  pleas  who  now  alone  have 
the  criminal  jurisdiction  would  have  the 
opportunity  of  trying  the  causes  arising 
at  present  in  the  district  court.  I  can  see 
all  that,  and  can  perceive  that  it  miglit  be 
an  advantage  in  these  respects ;  but  on 
tlie  other  hand  I  submit  whetlier  it  is  not 
better  for  tlie  suitors,  whetlier  it  is  not 
more  satisfactory  to  the  bar,  that  we 
would  have  judges  presiding  upon  the 
bench  familiar  by  years  f>i  experience, 
years  of  trial,  with  tlie  causes  brought 
before  it.  Is  it  not  better  that  we  should 
have  a  judge  well  acquainted  with  the 
law  relating  to  crimes  and  misdemeanors 
l>efore  whom  to  try  our  criminal  cases 
than  a  judg^  who  has  for  years  been  ac- 
customed to  sit  at  nisi  prius  only  in  civil 
cases. 

For  these  reasons,  I  must  say  that  I  am 
not  prepared  to  vote  for  the  report  of  the 
Committee  on  the  Judiciary.  I  am  fear- 
ful of  making  such  a  change  as  is  here 
proposed.  I  am  sure  it  will  not  be  satis- 
factory ;  and  I  also  feel  entirely  satisfied 
that  the  people  and  the  bar  of  Philadel- 
phia are  content  with  the  present  organi- 
zation. The  Constitution  of  1837-38  on  this 
veiy  subject  1  submit  is  a  model  of  sim- 
plicity-. Eleven  sections  on  the  judiciary 
cover  the  Avhole  subject,  and  yet  here  this 
committee  report  to  us  three  times  the 
number.  Is  it  any  wonder  that  gentle- 
men saj"-  to  us  on  every  hand,  "Why,  we 
cannot  take  the  time  to  read  your  report." 
A  well  known  member  of  the  bar  of  this 
city  said  to  me  the  other  day  that  when 
the  report  of  the  Committee  on  the  Judi- 
ciarj^  was  presented  to  this  Convention 
and  printed  in  the  public  papers  he  was 
appalled  and  could  hardly  venture  to  read 
it  through.  1  submit  are  we  not  descend- 
ing to  such  details  as  will  make  our  work 
ridiculous  and  bear  it  down  to  utter  de- 
feat before  the  people  of  the  State,  taking 
away  from  the  people,  not  the  Legisla- 
ture, but  the  people  of  our  cities,  of  our 
counties,  of  our  communities,  the  right  of 
having  their  wants  redressed  through 
their  proper  representatives  in  the  Legis- 
lature? 

I  am  willing  to  adopt  all  proper  safe- 
guards, but  I  say  the  people  of  our  cities, 
and  counties,  know  their  own  wants  best 


and  should  have  the  means  and  the  oi> 
portunity  of  obtaining  such  redress  and 
such  facilities  to  enable  them  to  receive 
justice  through  their  courts  as  are  to  them 
best  known  and  best  suited. 

I  am  satisfied,  therefore,  Mr.  Chairman, 
that  we  are  going  entirely  too  far,  and  I 
hope  that  the  j^eople  of  Philadelphia  as 
well  as  the  people  of  Allegheny  county 
Avill  be  left  alone  and  let  them  express 
through  their  representatives  in  the  Leg- 
islature how  they  want  their  courts  of  jus- 
tice to  be  constituted.  I  therefore  hope 
that  this  section  will  not  be  adopted. 

Mr.  SiJirsoN  obtained  the  floor. 

The  Chairman.  The  Chair  will  re- 
mind the  gentleman  before  he  proceeds, 
that  the  immediate  question  before  the 
the  committee  is  not  the  section  but  the 
amendment  offered  by  the  delegate  from 
Schuylkill,  (Mr.  Bartholomew,)  so  that 
we  Avill  not  consume  too  much  time. 

Mr.  Simpson.  Mr.  Chairman  :  I  am  not 
in  the  habit  of  discussing  questions  not 
before  the  Convention,  as  the  body  is  very 
Avell  aAvare  ;  but  I  take  it,  if  the  amend- 
ment of  the  gentleman  from  Schuylkill 
be  adopted  it  will  be  an  indication  that 
the  section  to  which  it  is  proposed  as  an 
amendment  will  be  adopted  as  amended. 
.1  think  therefore  I  have  a  right  to  dis- 
cuss the  question  in  that  view.  I  am  op- 
posed to  his  amendment,  and  shall  be  op- 
posed to  the  section  whether  it  be  amend- 
ed or  not.  I  do  not  wish  to  trespass  on 
the  time  of  the  committee  or  wander  away 
from  the  subject ;  but  I  desire  to  call  the 
attention  of  the  committee  to  the  facts  of 
the  case  as  they  are  thus  far  elicited. 

The  two  courts  in  Philadelphia,  the  dis- 
trict court  and  the  court  of  common  pleas? . 
are  not  alike  in  their  jurisdiction  and 
powers,  wliile  in  Allegheny  county  I  am 
infoz-med  they  are ;  that  each  court  pos- 
sesses precisely  the  same  jurisdiction  and 
power  that  the  other  possesses,  but  that  is 
not  the  case  in  Philadelphia  nor  has  it 
ever  been  the  case.  In  1810  the  Legisla- 
ture of  Pennsylvania  saw  proper  to  estalv 
lisli  a  distiict  court  in  the  city  of  Philadel- 
phia for  the  purpose  of  securing  some 
reasonable  degree  of  speed  in  the  trial  of 
causes  at  common  law.  It  had  no  equity 
l^owers;  it  had  no  equity  jurisdiction.  It 
was  confined,  I  might  almost  say,  to  a 
nisi  prius  court  for  trials  by  jury.  It 
has  been  continued  as  a  statutory  court 
from  that  day  down  to  the  present. 

Mr.  J.  W.  F.  White.  Will  the  gentle- 
man permit  me  to  interrupt  him  ? 

Mr.  SiMrsoN.    Yes,  sir. 
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Mr.  J.  W.  F.  White.  I  rise  at  the  re- 
quest of  one  of  the  Philadelphia  members 
to  explain  the  ditt'erence  between  our 
district  court  and  court  of  common  pleas. 
Our  district  court  and  court  of  common 
pleas  have  concurrent  jurisdiction  in  all 
cases  of  equity  and  common  law.  The 
judges  of  the  common  pleas  hold  the  or- 
phans' court  and  the  criminal  court ;  but 
in  all  other  respects  the  district  court  and 
the  common  pleas  have  concurrent  juris- 
diction. 

Mr.  Simpson.  That  is  not  the  case  with 
the  district  court  of  Philadelphia. 

Mr.  BiDDLE.  It  is  the  same.  I  should 
like  to  say  to  the  delegate  from  Philadel- 
phia (]\Ir.  Simpson)  that  the  district  court 
now  has  concurrent  jurisdictioa  in  equity. 
I  can  see  no  difference  between  the  con- 
current jurisdiction  in  Allegheny  county 
and  in  Philadeljihia,  after  hearing  the 
statement  of  the  gentleman  from  Alle- 
gheny (Mr.  J.  W.  F.  White.) 

Mr.  MacConneli..  If  the  gentleman 
will  allow  me,  the  district  court  of  Alle- 
gheny county  has  no  jurisdiction  in  cases 
Under  one  hundred  dollars  and  the  court 
of  common  pleas  has ;  and  as  a  conse- 
quence, the  district  court  has  no  jurisdic- 
tion of  appeals  from  judgments  of  jus- 
tices of  the  peace  or  in  cases  under  one 
hundred  dollars,  or  in  attachments.  That 
is  the  difi'erence  between  their  jurisdic- 
tions. 

Mr.  Simpson.  I  will  say  that  the  dis- 
trict court  of  Philadelphia  is  purely  a 
statutory-  court,  has  never  been  recognized 
in  the  Constitution,  but  has  been  permit- 
ted to  exist  from  1810  down  to  the  present 
time.  A  few  3'ears  ago  it  was  thought 
best  to  confer  upon  it  equity  jurisdiction 
to  a  certain  extent,  and  it  was  conferred  ; 
and  in  the  act  conferring  upon  the  district 
court  that  power,  an  amendment  was 
placed  giving  to  the  common  pleas  con- 
current jurisdiction  in  suits  amounting  to 
five  hundred  dollars.  Up  to  that  time  the 
common  pleas  had  been  restrained  in  ju- 
risdiction to  cases  not  exceeding  one  hun- 
dred dollars,  while  the  district  court  was 
limited  to  cases  involving  more  than  one 
hundred  dollars.  As  I  have  said,  it  was 
purely  a  statutory,  confined  to  common 
law  cases.  The  common  pleas  had  the 
control  of  orijhans'  court  business,  of  the 
register's  court,  and  of  the  cirminal  court, 
and  they  had  vast  power  in  certain  other 
classes  of  cases  that  have  never  been 
vested  in  the  district  court. 

Now,  this  plan  proposes  to  abolish  the 
whole  of  that  system.      If  the  aniend- 
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ment  of  the  gentleman  from  Schuylkill, 
(Mr.  Bartholomew,)  be  adopted,  it  will 
apply  not  only  to  Philadelphia,  but  to 
the  entire  State,  and  the  bar  and  business 
community  cannot  be  relieved  from  an 
over-pressure  of  business.  I  need  only 
state  to  this  committee  the  number  of 
cases  brought  in  the  two  courts  in  our 
city,  and  they  will  see  at  once  the  favor 
with  which  one  is  received  and  the  dis- 
favor with  which  the  other  is  received  in 
the  trial  of  common  law  cases.  The  num- 
ber of  suits  brought  in  the  district  court 
run  from  eleven  thousand  to  thirteen 
thousand  per  year,  of  original  cases, 
while  in  the  common  pleas,  on  its  com- 
mon law  side,  including  its  appeals  from 
the  justices  of  the  peace,  all  suits  for 
ground  rents,  mechanics'  liens,  and  other 
cases  up  to  the  sum  of  five  hundred  dol- 
lars, they  scarcely  amount  to  three  thou- 
sand per  annum. 

Mr.  EwiNG.  Will  the  gentleman  allow 
me  to  ask  him  a  question? 

Mr.  Simpson.    Yes,  sir. 

Mr.  EwiNG.  Is  not  that  largely  because 
the  common  pleas  judges  have  their  tinie 
taken  up  by  the  criminal  courts  and  bj^ 
the  orphans'  court  and  miscellaneous 
business  that  conies  into  the  court  of 
common  pleas? 

Mr.  Simpson.  It  is  partially  so,  but 
not  entirely.  The  two  courts  have  differ- 
ent sets  of  rules,  and  under  the  rules  of 
one  there  is  some  reasonable  degree  of 
probability  of  having  j-our  cases  tried 
and  determined  within  a  reasonable  time, 
while,  in  the  other,  when  they  get  started 
on  the  list  you  do  not  know  when  j'ou. 
will  see  the  end  of  them;  j'oumay  see  it 
in  an  ordinary  lifetime,  and  yoa  may  not. 
Certain  it  is  that  so  far  as  jury  trials  are 
concerned  for  the  trial  of  causes  where 
mere  momentary  considerations  are  in- 
volved, it  is  very  inconvenient  in  the  one 
court,  while  it  is  very  convenient  and 
precise  in  the  other.  The  common  pleas, 
owing  to  the  amount  of  business  now  im- 
posed upon  them,  can  only  give  to  the 
trial  of  monetary  cases  twelve  weeks  in 
the  year,  with  one  judge.  The  district 
court  gives  us  three  courts,  sometimes 
four,  and  they  sit  for  nine  months  in  the 
year  for  the  trial  of  cases, 

Now,  the  proposition  is  to  abolish  the 
district  court,  to  confer  the  same  powers 
and  authority  upon  four  courts,  and  make 
them  all  equity  courts  with  co-ordinate 
jurisdiction.  I  confess,  Mr.  Chairman, 
that  I  am  impressed  with  the  belief  that 
it  will  only  result  in   making    "confu- 
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sion  worse  confounded."  While  I  under- 
stand the  desire  of  the  committee  in  re- 
porting this  section,  to  secure  uniform- 
ity, I  must  say  that  I  do  not  think  that 
uniformity  will  be  beneficial  to  the  peo- 
ple of  Philadelphia  or  to  the  suitors.  I 
would  be  willmg,  so  far  as  I  am  concerned, 
to  secure  uniformity  if  it  can  be  done 
consistently  with  a  desire  to  do  equal  and 
exact  justice.  We  wish  to  establish 
forums  for  the  people  in  which  their 
cases  may  be  tried  with  some  reasonable 
degree  of  certainty.  I  feel  confident, 
however,  that  if  this  scheme  be  carried 
through  the  committee  and  adopted  by 
the  Convention,  and  ratified  by  the  peo- 
ple subsequently,  it  will  be  a  denial  of 
justice  to  very  many  suitors  in  this  city. 

And  yet,  Mr.  Chairman,  this  plan  is  not 
to  be  uniform  everywhere.  It  is  proposed 
that  in  certain  counties  of  this  State  there 
shall  be  an  orphans'  court  separate  from 
the  common  pleas,  and  I  concur  in  the 
idea  because  I  believe  it  will  secure  a  bet- 
ter administration  of  justice  in  the  settle- 
ment of  the  estates  of  decedents,  and  1 
think  it  ought  to  be  so.  Wherever  the 
population  is  sufficient  to  raise  up  an 
amount  of  business  that  will  occupy  the 
attention  of  one  or  more  judges  in  that 
particular  branch,  it  would  be  better  that 
such  a  court  should  be  established ;  and 
yet  that  is  in  violation  of  the  principle  of 
uniformity,  because  all  the  counties  will 
not  have  a  separate  orphans'  court.  In 
counties  with  a  lesser  population  than  is 
named  by  the  report  of  the  committee, 
those  orphans'  courts  will  have  a  jurisdic- 
tion along  with  the  common  pleas  and 
mixed  up  with  the  criminal  court. 

Nor  am  I  alone  in  my  view  of  this  case. 
I  consulted  with  our  honored  President, 
the  oldest  practitioner  at  the  Philadelphia 
baron  this  floor,  and  his  judgment  con- 
curs with  mine,  that  this  proposed  system 
is  not  only  not  beneficial,  but  will  be  pre- 
judicial to  the  interests  of  the  community 
in  which  I  reside. 

I  trust,  therefore,  that  the  amendment 
of  the  gentleman  from  Schuylkill  will 
not  be  adopted,  and  that  the  section  now 
under  consideration  will  not  be  adopted, 
so  far  as  Philadelphia  is  concerned.  If 
necessary,  Ave  can  have  two  district  courts, 
or  three  district  courts,  or  four  district 
courts ;  but  I  would  leave  the  matter  as 
it  is  at  present.  I  would  not  take  away 
from  the  Legislature  the  power  to  establish 
an  additional  district  court,  if  necessary, 
with  limited  jurisdiction,  sucli  as  the  dis- 
trict court  of  the  city  has  now.     I  would 


authorize  the  establishment  of  additional 
courts  of  common  pleas  likewise,  if  ne- 
cessary, so  that  the  business  may  be  trans- 
acted and  the  communit3^  satisfied.  I  re- 
peat, the  number  of  suits  brought  in  the 
two  courts  is  the  best  evidence  of  the  fa- 
vor in  which  they  are  now  held  by  the 
community  in  which  I  live. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Schuylkill  (Mr.  Bartholomew.) 

The  amendment  was  agreed  to;  there 
being  on  a  division,  ayes  thirty-four,  noes 
eighteen. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  BiDDLE.  Mr.  Chairman  :  I  rise  to 
say  a  few  words  in  regard  to  this  section 
lest  the  Convention  might  suppose  that 
the  feeling  of  the  bar  of  Philadelphia  was 
in  opposition  to  this  section  as  reported. 
I  do  not  so  understand  it  at  all  ;  and  I 
should  like  to  know  precisely,  if  I  could, 
because  it  would  have  very  great  weight 
with  me,  what  the  particular  objection 
entertained  by  the  distinguished  Presi- 
dent of  the  Convention  is  to  this  section. 
He  has  been  referred  to,  in  such  a  way  as 
to  imply  generally  that  he  is  opposed  to 
the  whole  scope  of  the  section.  If  it  be 
merely  understood  that  he  is  opposed  to 
taking  away  from  the  judges  who  now 
compose  the  district  court  their  functions 
and  their  office,  I  go  heartily  with  him  ; 
and  I  doubt  if  he  has  ever  said  more  than 
that.  I  do  not  know  ;  I  speak  by  no  au- 
thority at  all ;  but  I  doubt  that.  I  should 
doubt  whether  he  is  opposed  to  the  prin- 
ciple of  this  section. 

What  IS  that  principle?  It  is  telling 
the  people  of  Philadelphia  county  and  the 
people  of  Allegheny  county,  that  instead 
of  having  their  courts  of  judicature  cut  up 
into  little  bits,  they  shall  have  the  same 
uniformity  as  the  courts  in  other  parts  of 
the  State  ;  that  there  shall  not  be,  as  there 
once  was  in  Philadelphia,  bj'  no  means  to 
its  advantage,  a  court  known  exclusively 
as  the  central  criminal  court  and  a  court 
known  exclusively  as  a  court  to  try  civil 
issues  ;  but  that  the  j  urisdiction  of  all  the 
courts  shall  be  as  broad  as  the  necessities 
of  the  suitors.  In  other  words,  tlais  sec- 
tion gives  symmetry,  uniformity,  and 
permanence  to  our  judicial  system.  It 
makes  what  have  been  called  the  district 
courts  what  they  have  never  heretofore 
been,  constitutional  courts  that  cannot  be 
uprooted  at  the  pleasure  of  the  Legisla- 
ture. It  gives  them  what  they  ought  to 
have — criminal  jurisdiction.      It  confers 
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upon  them  what  they  have  recently  ob- 
tained, and  what  they  once  had  before, 
though  it  was  taken  from  them — an  equity 
jurisdiction.  It  makes  them,  in  other 
words,  a  part  and  liarcel  of  the  general 
judicial  system  of  tiie  State.  So  far  from 
dwarfing  them  or  detracting  from  their 
strength  and  jurisdiction,  it  amplifies  and 
enlarges  both  very  much. 

Now,  there  are  several  advantages  in  this 
respect,  notably  in  the  administration  of 
criminal  justice. 

It  is  a  vast  advantage  to  those  connected 
with  the  administration  of  criminal  jus- 
tice ;  it  is  a  vast  advantage  to  the  criminal 
himself  that  that  kind  of  justice  should 
be  administered  by  men  who  do  not  hab- 
itually frequent  the  criminal  courts. 
By  this  system  of  fovir  co-ordinate  courts 
of  three  judges  each,  you  will  have  but 
one  judge,  except  in  capital  cases,  homi- 
cide cases,  required  to  sit  in  the  criminal 
court.  That  will  be  one  term  of  one  month 
in  the  year  for  each  judge.  The  judge 
would  therefore  go  in  free  from  anything 
like  influence  ;  he  would  sit  there  a  short 
time  and  he  would  come  out  knowing  no 
more  of  the  administration  of  criminal 
justice  than  a  judge  ought  to  know,  and 
that  is  a  vast  advantage.  It  is  a  great 
disadvantage  to  the  administration  of 
criminal  justice,  and  brings  it  into  disre- 
pvite  always,  when  the  judge  is  anything 
but  the  mere  judicial  arbiter  in  the  trial 
of  the  cause. 

There  are  some  things  he  ought  not  to 
know ;  thei'e  are  some  things  he  should 
never  know.  He  should  go  there  simply 
to  dispense  justice;  and  as  we  have  had 
references  made  more  than  once  to  the 
jurisprudence  of  England,  let  me  remind 
gentlemen  that  the  highest  judge  in  the 
land  there,  the  Lord  Chief  Justice  of  all 
England,  considers  it  no  derogation  from 
his  dignity  to  sit  upon  the  trial  of  a  man 
for  larceny.  Quite  the  contrary.  It  ele- 
vates and  ennobles  him.  When  a  man's 
life  or  liberty  is  concerned  he  has  a  right 
to  have  his  case  decided  by  the  highest 
judge  in  the  land,  and  not  to  be  told  there 
is  quarter  sessions  law  for  him,  and  some 
other  kind  of  law  for  other  people.  Be- 
sides it  invigorates  the  mind  of  the  judge 
to  be  brought  thus  in  contact  with  his  fel- 
lows in  every  class  of  judicial  experience. 
Now,  that  is  all  this  section  says. 

Mr.  Chairman,  it  is  quite  true  that  this 
sj'stein  of  districting  our  courts  has  exist- 
ed since  1810;  but  it  is  a  spurious  system  ; 
it  was  a  temporary  expedient  resorted  to 
in  order  to  free  the  courts  of   common 


pleas  of  what  was  supposed  to  be 
an  undue  pressure,  and  it  is  a  su- 
perfetation  upon  our  judicial  system, 
without  a  single  redeeming  feature  of 
value  to  justify  it.  A  judge  is  the  better 
for  having  his  jurisdiction  extended. 
Why  should  a  judge  of  the  common  pleas 
in  Montgomery  county  or  Delaware  coun- 
ty be  compelled  at  one  time  to  hear  a  bill 
in  equity,  at  another  to  decide  a  case  in 
the -register's  court,  at  another  time  to  try 
a  capital  case,  and  at  another  time  to  try 
a  civil  issue  ?  Because  the  exigencies  of 
his  situation  demand  it ;  and  it  is  better 
that  justice  should  be  so  administered 
because  the  officer  becomes  more  perfect 
from  having  his  experience  made  wider. 
Why  should  we  be  deprived  of  this  valu- 
able privilege  in  Philadelphia?  No  man 
respects  more  highly  than  I  do  the  judges 
of  the  district  court.  They  are  learned, 
laborious,  and  anxious  to  do  their  duty  ; 
but  I  can  see  no  derogation  from  the  ju- 
dicial character  of  those  judges  by  asking 
them  to  do  what  their  fellows  do  in  an- 
other court;  nor  are  they  desirous  of 
avoiding  this  duty.  I  speak  authorita- 
tively, I  wish  so  to  be  understood,  when 
I  say  that  while  some  of  the  judges  of 
that  court  may  have  preferred  to  allow 
things  to  remain  preciselj'  as  they  were 
when  this  Convention  first  met,  yet  they 
do  not  now  object  to  the  plan  which  is 
suggested  by  the  section  now  under  con- 
sideration. They  have  no  objection  to 
make  to  it.  I  know  not  for  what  purpose 
or  whence  came  the  memorial  that  has 
been  referred  to.  Undoubtedlv  it  has 
names  of  great  respectability  attached  to 
it — gentlemen  very  high  in  the  practice 
of  the  law  in  this  county — but  it  by  no 
means  rei^resents  a  majority  or  I  should 
say  a  verj^  general  opinion  of  the  bar  o-f 
Philadelphia  ;  at  least  in  my  oijinion  it 
does  not.  For  a  long  time  it  has  been  a 
cherished  desire  of  the  bar  of  Philadel- 
phia  that  so  far  as  criminal  justice  is  con- 
cerned it  should  be  administered  by  all 
the  judges  for  the  reasons  that  I  have 
very  briefly  alluded  to. 

There  never  was  a  greater  delusion,  if 
I  may  be  allowed  to  use  that  phrase,  than 
to  suppose  that  by  limiting  a  judge  to  a  par- 
ticular class  of  cases,  you  improve  his  ef- 
ficiency in  his  labors.  You  do  no  such  a 
thing.  So  far  from  the  general  growth 
of  the  man  being  developed  by  this  re- 
striction, he  becomes  one-sided  and  nar- 
rowed. He  is  a  much  better  man  if  he 
has  all  his  intellectual  muscles  exercised  ; 
he  is  a  better  judge  if  he  has  to  turn  oc- 
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casionally  from  an  examination  into  the 
principles  of  tlie  civil  law — I  do  not  mean 
technically  the  civil  law,  bnt  the  civil 
law  as  opposed  to  criminal  law — to  the 
principles  which  are  involved  in  criminal 
jurisprudence.  They  act  and  react  very 
much  upon  each  other;  and  gentlemen 
on  this  floor  are  very  familiar  with  cases 
in  which  most  interesting  points  affecting 
the  decision  of  civil  causes  arise  every 
day  in  criminal  causes.  So  with  regard 
to  equity  jurisdiction.  The  whole  world 
where  our  system  exists  is  rapidly  com- 
ing now  to  the  view  that  there  should 
not  be  a  separate  court  of  equity  and  a 
separate  court  of  common  law.  We 
know  now  that  that  is  the  last  change 
contemplated  in  England.  We  have 
never  had  those  separations  here,  and  I 
am  very  glad  of  it.  I  believe  that  while 
we  may  have  lost  a  little,  very  little  in 
tlie  mere  technical  parts  of  the  adminis- 
tration of  chancery  law,  we  have  gained 
immensely  in  other  ways. 

Now,  this  section  merely  does  that.  In 
point  of  fact  it  is  already  done,  as  we  were 
told  a  little  while  ago  an  act  of  Assemblj^ 
has  beeji  passed  for  the  purpose  ;  but  that 
act  of  Assembly  is  quite  a  singular  thing — 
is  a  very  fluctuating  act.  I  recollect  when 
the  judges  of  the  district  court  had  these 
equity  powere.  About  six  years  ago  the 
community  in  Philadelphia  awoke  one 
morning  to  find  that  the  district  court  had 
ceased  to  have  jurisdiction  ;  and  we  awoke 
the  other  day  equally  startled  to  find  that 
they  had  resumed  it.  I  do  not  want  that 
thing  to  be  possil)le  so  far  as  the  courts  of 
our  county  are  concerned  for  the  future. 
By  putting  the  impress  of  constitutional- 
ity upon  these  courts,  you  prevent  such 
tampering  with  thein  and  with  their  ju- 
risdiction for  the  future.  You  do  in  effect 
what  I  hope  to  see  in  another  shape  adoi>t- 
ed  in.  precise  terms,  what  was  offered  by 
the  amendment  of  the  gentleman  from 
Selmylkill. 

Mr.  Chairman,  the  more  you  look  at 
tliis  section — I  do  not  speak  of  the  mere 
details  of  the  particular  section  and  the 
sections  which  immediately  follow  and 
wiiich  are  to  be  read  as  part  of  it— the 
more  you  will  feel  satisfied  that  it  is  right 
in  principle.  It  is  really  making  one 
court  of  common  pleas,  preserving — 
and  I  wish  that  to  be  impressed  on  the 
mind  of  every  one  who  listens  to  me — 
preserving  entirely  the  existence  and  the 
functions  of  the  judges  now  sitting  in  the 
disirict  court.  Not  one  of  them  is  struck 
at ;  not  a  n^oment  is  ^.bridged  from  the 


term  of  any  one  of  them  ;  nor  is  their  dig- 
nity attacked,  l>ecause  if  gentlemen  will 
turn  to  the  schedule,  which  does  not  of 
course  form  a  necessary  part  of  the  article 
itself,  they  will  find  that  the  judges  of 
both  courts  are  dealt  fairly  with.  The 
learned  president  judge  who  now  pre- 
sides over  the  district  court  is-  given  a 
court  to  preside  over  just  as  the  learned 
judge  who  presides  over  the  common 
pleas  is  also  given,  of  eqvial  importance. 
There  is  nothing  like  a  desire  to  interfere 
with  their  just  rank  and  precedence.  All 
of  that  is  carefully  and  faithfully  pre- 
served. What  you  are  offered  here  is  a 
system  which  shall  be  in  harmony  with 
the  system  that  prevails  in  the  rest  of  the 
Commonwealth,  and  1  am  at  a  loss  to  see 
a  good  reason  why  it  should  not  be  so.  I 
can  see  gain,  I  can  see  advantage,  I  can 
see  that  we  bring  ourselves  into  unifoi*- 
mity,  as  Ave  ought  to,  with  the  rest  of 
the  State,  and  I  am  at  a  loss  to  see  that 
we  sacrifice  one  single  point  in  so  doing. 
I  trust  therefore  the  section  will  be 
adopted. 

Mr.  MAcCoNNEiiL.  Mr.  Chairman  :  So 
far  as  the  general  scope  of  this  section  is 
concerned,  I  am  in  favor  of  it ;  so  far  as  it 
involves  the  abolition  of  our  district  court 
I  am  in  favor  of  that ;  but  I  think  a  ma- 
jority of  the  Pittsburg  bar  would  be  op- 
posed to  it.  Therein  I  think  I  differ  from 
the  majority  of  that  bar.  I  am  going  to 
say  very  little  in  i-egard  to  the  general 
subject  involved  in  this  report.  I  confine 
myself  more  to  it  as  it  affects  Allegheny 
county. 

It  will  l>e  obsen^ed  that  the  section  pro- 
vides for  the  creation  of  additional  courts, 
of  the  like  number  of  judges  and  the  like 
jurisdiction,  Ac.  That  is  to  say,  in  the 
county  of  Allegheny',  for  instance,  we 
may  have  at  one  time  an  increase  of  three 
judges,  that  being  the  only  increase  that 
is  allowed  under  the  section.  We  can 
only  get  an  increase  by  threes.  Now  I 
object  to  that  feature  of  the  section  and  I 
proj^ose  to  otter  an  amendment  so  far  as 
tlie  county  of  Allegheny  is  concerned,  in 
relation  to  that  matter.  I  think  it  will 
not  be  more  than  two  or  three  years  at 
the  farthest  until  we  shall  need  an  in- 
crease of  one  judge,  an  increase  of  that 
much  judicial  force.  A  few  years  more 
will  give  us  a  necessity,  I  think,  for  an 
increase  of  two;  but  it  will  be  quite  a 
number  of  years  before  we  shall  require 
an  increase  of  tliree  ;  and  to  obviate  that 
difliculty  I  propose  to  offer  an  amend- 
ment which  I  will  read  : 
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"The  number  of  judges  in  any  of  said 
courts  in  tlie  county  of  Allegheny  may 
be  increased  from  time  to  time  :  Provided, 
That  whenever  such  increase  shall  amount 
in  the  whole  to  three,  such  three  judges 
shall  compose  a  distinct  and  separate 
court  as  aforesaid,  which  shall  be  num- 
bered as  aforesaid." 

The  Chairman.  Does  the  gentleman 
from  Allegheny  design  that  this  amend- 
ment shall  come  in  at  the  end  of  the  sec- 
tion? 

Mr.  MacConnell,.  I  desire  it  to  come 
in  at  the  end  of  the  section. 

I  do  not  think  that  it  is  necessary  for 
me  to  give  any  further  explanation  of  this 
amendment.  It  seems  to  me  that  I  have 
already  sufficiently  explained  it. 

Mr.  Abmstbong.  I  do  not  think  there 
is  any  objection  to  the  amendment,  ex- 
cept that  it  should  be  applied  to  both 
Philadelphia  and  Pittsburg,  in  order  to 
preserve  the  unity  of  the  judicial  sj'stem. 

Mr.  MacConnell.  I  will  state  to  the 
chairtnan  of  the  Committee  on  the  Judi- 
ciary, that  as  I  first  wrote  the  amendment 
I  made  it  applicable  both  to  Philadelphia 
and  Allegheny,  but  upon  reflection  and 
consultation  with  several  gentlemen  of 
the  Convention,  I  determined  to  strike 
out  the  clause  referring  to  this  city.  If 
the  Clerk  will  read  the  amendment  as  it 
was  originally  written,  the  gentleman 
from  Lycoming  will  see  what  I  mean. 

The  Clerk  read  as  follows : 

"The  number  of  judges,  in  any  of  said 
courts,  may  be  increased  from  time  to 
time  :  Provided,  That  whenever  such  in- 
crease shall,  either  in  the  said  city,  or  said 
county,  amount  in  the  whole  to  three, 
such  three  judges  shall  compose  a  dis- 
tinct and  separate  court  as  aforesaid, 
which  shall  be  numbered  as  aforesaid." 

Mr.  Armstrong.  I  think  the  amend- 
ment would  be  proper  as  originally  writ- 
ten. In  its  present  shape,  asapiilied  only 
to  the  county  of  Allegheny,  it  disturbs 
the  harmony  of  the  general  sj^stem.  If  it 
is  applied  to  both  counties,  I  do  not  think 
there  can  be  any  objection  to  it. 

Mr.  MacConnell.  I  will  restore  it  to 
its  original  shape  if  that  Avill  obviate  any 
objection  on  the  part  of  the  chairman  of 
the  Committee  on  the  Judiciary. 

The  Chairman.  The  gentleman  from 
Allegheny  modifies  his  amendment  to  the 
extent  indicated,  and  the  amendment  as 
modified  will  be  read. 

The  Clerk  read  as  follows  : 

*'  The  number  of  judges  in  any  of  said 
courts  may  be  increased  from  time  to  time: 


Provided,  That  whenever  such  increase 
shall  either  in  the  said  city  or  said  coun- 
ty, amount  in  the  whole  to  three,  such 
three  judges  shall  compose  a  distinct  and 
separate  court  as  aforesaid,  which  shall 
be  numbered  as  aforesaid." 

Mr.  TuRRELii.  Mr.  Chairman :  I  have 
no  objection  to  the  idea  incorporated  in 
the  amendment  of  the  gentleman  from 
Allegheny,  but  it  seems  to  me  that  the 
section  under  consideration  already  covers 
the  ground.  I  may  be  mistaken,  but  it 
occurs  to  me  that  the  ground  is  already 
covered  by  the  section  itself.  The  section 
says: 

"  But  the  number  of  said  courts  may  by 
law  be  increased  from  time  to  time,  and 
shall  be  in  like  manner  designated  by 
successive  numbers." 
"  Does  not  that  cover  it?  Does  not  that 
provision  leave  the  matter  open,  so  that 
as  business  requires  it,  these  courts  inay 
be  increased  from  tiine  to  time?  Audit 
seems  to  me  that  that  is  the  way  it  should 
be  done.  The  gentleman  from  Allegheny 
may  understand  the  subject  better  than  I 
do,  but  I  like  this  principle  and  I  desire 
to  suggest  to  the  chairman  of  the  Com- 
mittee on  the  Judiciary  that  in  process  of 
time  there  may  be  other  counties  besides 
these  two  cities  which,  under  the  increase 
of  business,  may  desire  this  principle  ap- 
plied to  them.  There  are  other  large 
counties  where  there  will  be  more  than 
one  court  required  to  do  the  business,  and 
before  this  section  is  adopted,  I  want  the 
chairman  of  the  Coinmittee  on  the  Judi- 
ciary, or  some  other  gentleman  of  the 
Convention  to  insert  into  it  a  clause  which 
will  allow  this  same  princii^le  to  be  ap- 
plied to  any  other  county,  where  more 
than  one  court  of  common  pleas  may  be 
required,  as  the  necessity  for  it  may  occur. 
It  seems  to  me  that  if  this  be  done,  the 
section  will  be  as  perfect  as  we  can  make 
it  and  will  be  applicable  to  the  entire 
State.  Take  the  county  of  Luzerne,  the 
county  of  Lancaster,  or  the  county  of 
Schuylkill,  and  there  are  other  large 
counties  where  in  the  course  of  the  next 
five  or  ten  years  the  necessities  of  busi- 
ness may  require  another  court  of  com- 
mon pleas.  I  want  this  section  flexible 
enough  to  reach  such  a  case,  so  that  this 
principle  may  be  applied  to  them  if  their 
business  may  require  it. 

Mr.  Armstrong.  I  am  in  entire  accord 
with  what  has  been  said  by  the  gentle- 
man from  Susquehanna  (Mr.  Turrell.) 
The  ijurpose  of  the  Committee  on  the  Ju- 
diciary was  to  extend  this  principle  so 
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that  it  could  be  useful  anywhere.  There 
are  now  no  courts  in  any  district  in  tha 
State  which  comprise  more  than  three 
judges,  except  in  the  two  cities  which 
are  there  named  ;  but  if  it  would  be  ad- 
visable to  extend  this  principle  further,  on 
behalf  of  the  Committee  on  the  Judiciary 
I  will  say  that  there  will  be  no  objection 
to  tlie  proposition. 

I  will  look  at  the  amendment  of  the 
gentleman  from  Allegheny  (Mr.  Mac- 
Connell)  and  possibly  may  so  change  it 
as  to  meet  the  idea  advanced  by  the  gen- 
tleman from  Susquehanna. 

Mr.  J.  M.  WETHEBiLii.  I  desire  to 
move  to  reconsider  the  vote  by  which  the 
first  section  of  the  present  article  was 
passed. 

The  Chairman.  The  Chair  will  state 
that  such  a  motion  is  not  in  order  at  this 
time. 

Mr.  J.  M.  Wethebill.  It  seems  to 
me  that  the  section  is  practically  repealed 
by  the  amendment  offered  by  my  col- 
league from  Schuylkill  (Mr.  Bartholo- 
mew. 

The  Chairman.  The  motion  of  the 
gentleman  from  Schuylkill  is  not  now  in 
order.  The  Chair  will  entertain  the  mo- 
tion of  the  delegate  as  soon  as  the  pend- 
ing question  is  disposed  of. 

Mr.  TuRRELL.  I  would  suggest  that 
we  wait  until  the  chairman  of  the  Com- 
mittee on  the  Judiciary  makes  his  pro- 
posed modification  of  the  pending  amend- 
ment. 

Mr.  Armstrong.  I  have  indicated  an 
amendment  that  will  probably  cover  the 
suggestions  of  the  gentleman  from  Sus- 
quehanna. 

The  Chairman.  The  amendment  of 
the  gentleman  from  Lycoming  will  be 
read. 

The  Clerk  read  as  follows : 

"The  number  of  judge's,  in  any  of  said 
courts,  or  in  any  county  where  the  estab- 
lishment of  any  additional  court  may  be 
authorized  by  law,  may  be  increased 
from  time  to  time  :  Provided,  That  when- 
ever sucli  increase  shall  either  in  said  city 
or  county  amount  in  tlie  whole  to  three, 
such  three  judges  shall  compose  a  dis- 
tinct and  separate  court  as  aforesaid, 
which  shall  be  numbered  as  aforesaid. 

Mr.  MacConnell.  I  accept  the  amend- 
ment. 

The  Chairman.  The  delegate  from 
Allegheny  accepts  the  proposed  ^imend- 
ment  of  the  delegate  from  Lycoming, 
The  question  is  on  the  amendment  of  the 
gentleman  from  Allegheny. 


The  amendment  was  agreed  to. 

The  Chairman.  The  question  is  on  the 
section  as  amended. 

Mr.  Cassidy.  Mr.  Chairman :  I  hope 
that  this  section  will  not  be  adopted.  1 
do  not  profess  to  speak  for  the  bar  of  Phil- 
adelphia ;  but  so  far  as  I  have  any  know- 
ledge of  the  sentiment  of  the  bar  of  this 
city,  it  is  utterly  opposed  to  this  section 
and  in  an  overwhelmning  majority  op- 
posed to  it.  I  do  not  understand  upon 
what  principle  it  is  that  the  Committee  on 
the  Judiciary  think  there  are  so  many 
members  of  the  Convention  desirious 
of  disturbing  the  aiTangement  of  the 
courts  of  Philadelpliia.  The  bar  of  Phila- 
delphia is  not  here  complaining  of  that 
arrangement.  Tlie  people  of  Philadel- 
phia have  found  no  favilt  with  it.  There 
have  been  no  petitions  presented  in  favor 
of  any  change  whatever,  that  I  have 
heard.  I  know  of  no  member  of  the  Con- 
vention aathorized  to  speak  for  any  great 
body  of  the  people  or  of  the  bar,  seeking 
anj^  change  in  the  ordinarj^  couree  of  pro- 
ceedings in  our  courts,  and  1  confesS  that 
I  am  astonished  to  find  that  a  committee 
of  so  much  learning  and  character  as  the 
Committee  upon  the  Judiciary  have, 
without  that  request,  introduced  a  sec- 
tion that  is  in  every  respect  revolution- 
ary. 

All  that  I  understand  the  bar  of  Phila- 
delphia and  the  coiirts  of  Philadelphia 
desire  is  simply  to  be  let  alone.  We  have 
gone  through  a  process  of  codification,  as 
far  as  this  Constitution  is  concerned,  that 
has  certainly  been  enough  to  load  it  down 
to  its  defeat ;  and  you  have  only  to  put 
on  a  few  more  of  these  things  to  settle  the 
whole  matter.  If  after  all  the  various 
matters  on  the  saibject  of  legislation,  all 
the  various  matters  on  the  subject  of  cor- 
porations, we  add  to  this  a  little  more 
legislation  upon  the  subject  of  the  Judi- 
ciary, it  will  hardly  be  worth  while  to 
trouble  the  people  at  all  about  it.  In  the 
city  of  Philadelphia  w'e  have  contrived  to 
get  along  with  a  district  court  since  1810, 
and  with  a  common  pleas,  a  recognized 
constitutional  court  in  all  of  our  Constitu- 
tions, without  complaint,  as  far  as  I  know, 
'  from  anybody.  So  far  as  my  friend  fronr 
Philadelphia  (Mr.  Biddle)  desires  to  have 
the  district  court  made  a  constitutional 
court,  I  will  go  as  far  as  he  will  on  that 
subject.  I  do  not  know  that  I  have  any 
objection  to  that ;  on  the  contrary  I  have 
some  feeling  about  it ;  I  am  in  favor  of 
making  our  courts  strong  and  decided, 
and  not  subject  to  legislative  wills  and 
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whims.  I  am  in  favor  of  putting  into  the 
Constitution  a  provision  stating  tliat  there 
shall  be  in  the  city  of  Philadelphia,  two 
courts  as  there  now  are,  one  to  be  styled 
the  district  court  and  the  other  the  court 
of  common  pleas,  and  at  the  proper  time, 
I  desire  to  offer  an  amendment  to  the 
amendment  that  will  read  that  as  far  as 
the  city  of  Philadelphia  is  concerned, 
there  shall  be  two  courts,  each  court  com- 
posed of  five  judges,  as  they  are  now,  so 
that  there  shall  be  no  further  interference 
with  them  in  any  way  ;  and  it  seems  to 
nie  that  the  safest  course  for  the  people 
or  for  the  representatives  of  the  people  in 
Convention  assembled,  is  not  to  interfere 
in  a  beaten  track  where  it  has  resulted  in 
good.  There  is  no  clamor  for  reform  in 
our  judiciary,  no  out-cry  against  the  juris- 
diction or  against  the  existence  of  the 
courts  in  the  city  of  Philadelphia,  and 
therefore  I  see  no  reason  to  interfere  with 
them. 

It  is  now  proposed  to  make  four  dis- 
tinct and  separate  courts  of  co-ordinate 
jurisdiction.  How  shall  we  practice  law 
in  the  city  of  Philadelphia  under  such  an 
arrangement  ?  You  go  into  one  court,  on 
any  one  day,  with  a  list  of  the  various 
kinds  of  cases  there  pending,  and  the 
other  three  courts  will  have  the  same  kinds 
of  cases ;  so  that  we  shall  never  be  able  to 
get  on.  I  have  understood  that  lawyers 
had  the  fiiculty  of  dividing  their  clients' 
estates,  but  I  never  heard  that  they  had 
the  power  of  dividing  themselves,  so  that 
unless  you  can  get  up  a  sort  of  a  legal  co- 
partnersiiip,  by  Avhich  you  will  have  four 
or  five  members  of  the  same  legal  firm, 
running  here  and  running  there,  I  do  not 
understand  how  we  shall  ever  be  able  to 
practice  law  under  this  at  all. 

Then  my  friend  and  colleague  from  the 
city,  (Mr.  Biddle,)  further  seems  to  think 
that  there  is  a  great  advantage  in  having 
a  judge  come  from  one  of  these  courts  to 
the  criminal  court.  I  think  that  is  rather 
specious.  I  do  not  think  there  is  much 
in  that  idea  when  you  come  to  examine 
it.  You  must  educate  a  man  in  the  crim- 
inal law,  as  in  any  other  branch  of  legal 
science.  He  must  have  experience,  he 
must  have  training,  and  he  must  have 
knowledge  of  the  subject  upon  which  he 
is  about  to  pass.  Yet  under  this  proposed 
plan  of  four  courts  and  twelve  judges, 
with  a  judge  going  into  the  criminal  court 
once  in  a  year,  it  would  take  him  thirty 
years  to  become  familiar  with  its  rules  of 
practice.  You  can  very  readily  under- 
stand how  very  uncertain  and  unsettled  all 


our  criminal  law  will  be  if  we  are  to  have 
twelve  different  criminal  judges  sitting 
in  a  year.  Each  judge  will  go  there  but 
once  in  a  year.  We  have  not  the  advan- 
tage, you  must  remember,  of  having  his 
opinion  reviewed  by  the  Supreme  Court 
except  in  capital  cases.  The  ordinary 
matters  do  not,  as  we  all  understand,  go 
up.  So  that  the  law  is  unsettled  ;  it  de- 
pends entirely  on  the  personal  view  of 
the  judge  who  is  trying  the  cause  ;  and 
that  evil  we  are  to  have  to  the  extent  of 
twelve  times  in  a  year.  Surely  it  is  bad 
enough  as  it  is,  when  it  is  changed  to  the 
extent  of  five  times  by  our  different  com- 
mon pleas  judges  coming  in ;  but  then  we 
get  them  oftener,  they  being  at  hand,  and 
that  is  a  very  great  advantage.  If  this 
was  adopted  we  should  have  them  bu,t 
once  in  a  year. 

I  do  submit  that  the  very  thing  that  my 
friend  complains  of,  that  we  should  not 
have  numbers  of  little  bits  of  jurisdic- 
tions, numbers  of  little  bits  of  courts,  is 
what  this  section  as  it  is  now  presented 
will  accomplish.  Instead  of  having  two 
courts  who  will  conform  to  the  desires  of 
the  bar  and  recognize  the  usage  of  the 
practitioners  there,  we  shall  have  four 
distinct  courts,  each  setting  up  for  itself, 
each  desiring  to  maintain  its  own  dignity, 
and  each  having  a  distinct  and  separate 
systein  of  practice  and  series  of  rules,  so 
that  it  will  be  impossible  almost,  it  seems 
to  me,  to  carry  on  the  judicial  business  of 
the  county  of  Philadelphia  under  any 
such  organization. 

But  above  all  that,  the  experience  that 
we  have  gone  through  in  the  city  of  Phil- 
adelphia, I  submit  to  my  colleagues  on 
this  floor  and  to  members  of  the  Conven- 
tion generally,  has  been  such  as  to  eijtitle 
the  present  organization  to  our  respect. 
Why  should  we  change  it  ?  There  is  no 
denial  of  justice.  As  the  district  court  is 
now  going  on,  the  lists  are  being  rapidly 
worked  up.  The  common  pleas  has  its 
work  in  hand  and  by  the  time  the  recsss 
comes  around  they  will  have  disposed  of 
all  their  business  and  will  have  no  busi- 
ness over.  Whj'  should  that  court  be 
transferred  to  any  other  court ;  or  why 
should  the  president  of  that  court,  who 
has  presided  for  twenty  odd  years  with 
dignity,  who  has  experience  and  learning, 
be  transferred  from  his  place  as  the  pre- 
siding judge  of  the  common  pleas  of  the 
county  of  Philadelphia  to  take  the  pre- 
sidency of  a  cominon  i^leas  No.  3  or  a 
common  pleas  No.  2,  for  no  reason,  for  no 
advantage  to  the  public,  and  for  no  de- 
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fault  of  his  own?  And  why  should  the 
learned  judge  who  has  presided  for  al- 
most as  many  3' ears  in  the  district  court 
with  learning  and  witli  character,  be 
transferred  from  the  dignity  of  his  posi- 
tion, to  which  the  people  elevated  him, 
to  a  common  pleas  to  be  called  No,  1 
or  No.  2  for  no  reason  that  we  have  yet 
heard  ? 

Of  course  we  would  agree  to  all  these 
transfers,  no  matter  how  much  they  af- 
fected personal  dignity  or  personal  desire, 
if  they  were  for  the  public  benefit.  That 
I  am  waiting  to  be  pointed  out.  I  have 
listened  patiently  to  hear  a  reason  as- 
signed for  this  radical  and  I  say  revolu- 
tionary change.  I  trust  that  the  section 
will  be  voted  down  and  that  the  profes- 
sion in  Philadelphia  and  the  people  of 
Philadelphia  will  be  permitted  to  prac- 
tice law  in  their  own  way  as  they  have 
done  heretofore. 

Mr.  Newlin.  Mr.  Chairman  :  I  trust 
the  section  will  be  adopted  ;  and  as  the 
reasons  why  the  section  should  be  adopted 
have  been  so  well  stated  by  my  distin- 
guished colleague  (Mr.  Biddle)  I  do  not 
propose  to  go  over  the  ground.  I  simply 
desire  to  state,  so  far  as  I  am  concerned, 
as  a  member  from  the  city,  that  I  favor 
the  report  of  the  committee. 

Mr.  CuYLEK.  Mr.  Chairman :  I  have 
but  just  come  in,  having  been  detained 
from  the  Convention  this  afternoon,  and 
therefore  I  have  not  had  the  advantage  of 
hearing  the  discussion  from  gentlemen 
who  have  preceded  me.  NevertheJess  I 
am  in  favor  of  the  section  as  it  stands 
written.  I  do  not  regard  the  change 
which  it  proposes  as  radical  and  revolu- 
tionary, as  my  colleague  (Mr.  Cassidy) 
calls  it,  at  all. 

The  district  court  at  the  present  time  is 
simply  a  branch  of  the  common  pleas. 
Its  jurisdiction  is  carved  out  of  the  com- 
mon pleas  and  forms  a  portion  of  what  in 
every  other  county  of  the  State  except 
Allegheny  is  a  common  pleas  jurisdiction; 
and  in  like  manner  the  district  court  of 
Allegheny  county  is  carved  out  of  the 
common  pleas.  It  therefore  is  no  radical 
or  revolutionary  change ;  it  is  only  a 
modification  of  an  existing  system.  It 
has  some  advantages.  One  of  those  ad- 
vantages is  tliat  it  is  uniform  through  all 
the  counties  of  the  State  ;  tliat  it  applies 
to  the  county  of  Philadelphia  and  tlie 
county  of  Allegheny  a  system  which  pre- 
vails everywliere  else  througli  the  State 
and  makes  the  system  of  courts  tlirough- 
out  the  State  absolutely  uniform. 


Another  advantage  is  that  it  prevents 
that  divided  responsibility  whicli  a  nu- 
merous court  entails,  and  concentrates 
more  upon  eacli  individual  judge  a  direct 
and  personal  responsibility  for  the  action 
of  his  court.  In  other  words,  a  court  of 
three  judges  is  a  better  court  than  a  court 
of  five  judges  in  very  many  respects. 
Each  judge  has  a  larger  share  of  responsi- 
bility for  the  action  of  the  court ;  it  operates 
upon  liiin  more  directly,  and  he  feels  it 
more  strongly  than  where  it  is  divided 
among  a  larger  number  of  judges. 

As  to  the  objection  with  regard  to  any 
inconvenience  to  the  profession,  I  fail  to 
perceive  it.  "We  have  now  in  tlie  city  of 
Philadelphia  practically  just  as  many 
courts  to  divide  the  time  of  a  practicing 
lawyer  as  there  would  be  under  the  new 
system.  Our  district  court  sits  as  four 
courts  for  jury  trials  at  the  same  period  of 
time;  and  while  these  four  district  courts 
are  sitting  for  jury  trials,  the  common 
pleas  may  be  sitting  in  three  or  four  dif- 
ferent shapes;  also  the  nisi  prius  in  addi- 
tion, and  also  the  Supreme  Court  in  banc. 
It  is  entirely  practicable  for  a  lawyer  in 
large  practice  in  the  city  of  Philadelphia 
to  find  himself,  when  the  clock  strikes  ten 
in  the  morning,  engaged  at  the  same  in- 
stant of  time  in  three  or  four  different 
courts.  That  has  happened  to  my  brother 
Biddle,  I  am  very  sure.  It  has  happened 
to  me,  I  know.  Doubtless  it  has  hap- 
pened to  Mr.  Cassidy.  We  have  our  sys- 
tem by  which  we  arrange  all  that  matter. 
It  involves  no  serious  inconvenience  to 
counsel. 

I  do  not  perceive  that  these  inconveni- 
ences are  going  to  be  multiplied  in  the 
slightest  degree  by  any  such  change. 
They  will  be  no  larger  under  the  new  sys- 
tem than  they  were  under  the  old.  I  do 
think  that  the  concentration  of  responsi- 
bility upon  the  judges  and  the  establish- 
ing of  a  uniform  system  throughout  the 
State  are  marked  advantages  worthy  of 
consideration;  and  I  think  I  am  justified 
in  saying  also  that  so  far  as  the  judges  of 
our  district  court  are  concerned — Mr.  Cas- 
sidy spoke  with  reference  to  their  feelings 
in  regard  to  it — they  are  favorable  to  such 
a  change ;  they  see  no  disadvantage  in  it  at 
all.  If  there  is  to  be  any  modification  what- 
ever of  the  existing  system  the  modifica- 
tion proposed  by  this  section  would  meet 
their  approbation. 

For  these  reasons  and  for  others  which 
I  will  not  take  up  the  timeof  the  commit- 
tee by  stating  now,  I  propose  to  vote  for 
the  section  as  it  stands. 
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Mr.  BucKALEW.  I  should  like  to  ask 
the  gentleman  from  Philadelphia  a  ques- 
tion as  to  the  necessity  of  additional 
judges  in  the  city  of  Philadelpliia.  It 
has  been  alleged  that  the  business  is 
pretty  well  worked  up  with  the  present 
force.  I  do  not  want  to  vote  for  ad- 
ditional judges  anywhere  unless  in  a  case 
of  absolute  necessity. 

Mr.  CuYLER.  I  thank  the  gentleman 
for  inviting  my  attention  to  that  matter. 
I  sliould  have  mentioned  that  the  addi- 
tion of  tliese  two  j  udges  is  a  great  advan- 
tage. The  judges  of  the  district  court 
met  with  the  Committee  on  the  Judiciary 
on  an  evening  a  few  weeks  ago  and  upon 
an  inquiry  addressed  to  the  judges  the 
answer  was  made  that  there  were  over 
one  thousand  six  hundred  cases  await- 
ing trial  in  the  district  court  of  this 
county  at  the  present  time.  My  own 
opinion  is  that  the  addition  of  two  judges 
is  imperatively  demanded  and  that  their 
disti'ibution  by  increasing  the  number  of 
j  udges  of  the  existing  courts  Avould  only 
aggravate  the  inconvenience  that  I  have 
just  now  adverted  to,  of  a  too  great  divi- 
sion of  responsibility  in  each  tribunal. 

Mr.  Bartholomew.  Will  the  gentle- 
man from  Philadelphia  allow  me  to  in- 
terrupt him  by  a  suggestion  ? 

Mr.  CuYLER.    Yes,  sir. 

Mr.  Bartholomew.  I  suppose  the 
abolition  of  the  nisi  prius  court  will 
throw  considerable  business  into  the  dis- 
trict court  and  the  common  pleas. 

Mr.  CuYLER.  My  owti  opinion  is, 
though  I  do  not  desire  to  discuss  that 
question  at  the  present  time,  that  for  rea- 
sons which  I  will  hereafter  state,  the  ex- 
istence I'f  the  nisi  prius  court  in  this 
county  is  a  necessity.  If  it  should  be 
abolished,  two  additional  judges  would 
be  needed,  and  not  only  two  but  four  ad- 
ditional judges  would  be  needed  to  do  the 
work. 

The  Chairman.  The  question  is  on 
the  section  as  amended. 

The  section  as  amended  was  adopted, 
there  being  on  a  division  ayes  fifty-seven, 
noes  eight. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows : 

Section  6.  Each  court  shall  have  ex- 
clusive j  urisdiction  of  all  proceedings  at 
law  and  in  equity  commenced  therein, 
subject  to  change  of  venue  as  hereinafter 
provided. 

Mr,  BucKALEW.  I  would  ask  before 
that  is  voted  on  what  necessity  is  there 


for  it.  It  is  the  general  principle  that 
when  jurisdiction  once  attaches,  the  court 
has  control. 

Mr.  Armstrong.  It  is  for  the  purpose 
of  jjreventing  any  possible  misapprehen- 
sion, to  render  it  certain  that  tlie  jurisdic- 
tion of  the  court  shall  be  exclusive.  It 
was  thought  necessary  to  prevent  misap- 
prehension and  uncertainty. 

The  section  was  agreed  to. 

Mr.  J.  M.  Wetherill.  I  renew  my 
motion  to  reconsider  the  vote  by  which 
the  first  section  of  the  article  was  adopted. 

The  Chairman.  The  delegate  from 
Schulkill  rises  to  a  question  of  privilege 
and  moves  that  the  committee  reconsider 
the  vote  by  which  they  adopted  the  first 
section. 

Mr.  HuNSiCKER.  For  the  purpose  of 
enabling  the  question  to  be  brought  be- 
fore the  Convention,  I  second  that  motion. 

The  Chairman.  The  motion  to  recon- 
sider is  seconded. 

Mr.  Armstrong.  There  ought  to  be 
an  explanation  given  of  the  reason  for  the 
motion.  The  motion  was  made  by  the 
gentleman  from  Schuylkill  not  at  any 
suggestion  of  mine,  although  I  was  in- 
formed it  would  be  made,  and  therefore 
I  speak  on  account  of  what  I  am  in- 
formed the  purpose  is.  It  is  for  the  pur- 
pose of  restoring  the  limitation  upon  the 
power  of  the  Legislature  to  organize 
other  courts  than  those  provided  for  in 
this  Constitution.  I  suggest,  however,  to 
gentlemen  that  the  consideration  of  that 
question  be  postponed  until,  say,  to-mor- 
row, at  least  until  we  go  through  with 
the  other  sections.  The  motion  having 
been  made,  it  can  lie  on  the  table,  and  let 
it  come  up  hereafter. 

The  Chairman.  The  motion  cannot 
lie  on  the  table  in  committee  but  must  be 
now  disposed  of. 

Mr.  CuYLER.  The  motion  to  reconsider 
might  be  agreed  to  and  then  we  might 
not  proceed  with  the  consideration  until 
to-morrow  morning. 

Mr.  Armstrong.  Let  no  action  be 
taken  on  the  question,  but  let  it  come  up 
for  consideration  after  we  have  gone 
through  -with  the  other  sections. 

The  Chairman.  The  motion  to  recon- 
sider must  be  disposed  of  before  anything 
else  is  proceeded  with. 

Mr.  J.  M.  Wethp:rill.  I  withdraw  the 
motion  to  reconsider  for  the  present.  I 
will  renew  it  at  such  time  as  may  be 
deemed  advisable  hereafter. 


182 


DEBATES  OF  THE 


The  Chairman.  The  motion  to  re- 
consider is  withdrawn.  The  next  section 
will  be  read. 

The  Clerk  read  the  next  section  as  fol- 
lows : 

Section  7.  For  the  city  of  Philadelphia 
there  shall  be  one  prothonotary's  office, 
and  one  prothonotary  for  all  said  courts  to 
be  appointed  by  the  judges  of  said  courts, 
and  to  hold  oflSee  for  six  years,  subject  to 
removal  by  a  majority  of  the  said  judges, 
and  one  chief  clerk  for  each  of  said  courts 
to  be  appointed  by  such  court  and  to  hold 
office  for  SIX  years,  subject  to  removal  by 
said  court.  The  said  prothonotary  and 
the  said  chief  clerks  shall  respectively  ap- 
point such  assistants  as  may  be  necessary, 
and  the  said  prothonotary  and  chief  clerks 
and  their  assistants  shall  receive  fixed 
salaries  to  be  determined  by  law  and  paid 
by  said  city  ;  and  all  fees  collected  in  said 
office  (except  such  as  may  be  by  law  due 
to  the  Commonwealth)  shall  be  paid  by 
such  prothonotary  into  the  city  treasury. 
Each  court  shall  have  its  separate  dock- 
ets, except  the  judt^ment  docket  which 
shall  contain  the  judgments  and  liens  of 
all  the  said  courts  and  of  the  circuit  court 
as  are  or  may  be  directed  by  law. 

Mr.  Andrew  Reed.  I  move  to  amend 
by  striking  out  all  after  the  word  "neces- 
sary" in  the  eighth  line  to  the  word 
"each"  in  the  twelfth  line. 

The  Chairman.  The  words  proposed 
to  be  stricken  out  will  be  read. 

The  Clerk  read  as  follows  : 

"And  the  said  prothonotary  and  chief 
clerks  and  their  assistants  shall  receive 
fixed  salaries  to  be  determined  by  law 
and  paid  by  said  city,  and  all  fees  collect- 
ed in  said  office  except  such  as  may  be  by 
law  due  to  the  Commonwealth  shall  be 
paid  by  such  prothonotary  into  the  city 
treasury." 

Mr.  Andrew  Reed.  I  make  this  mo- 
tion, Mr.  Chairman,  because  this  is  not 
the  proper  place  for  that  clause.  The 
Committee  on  County,  Township  and  Bor- 
ough Officers,  whose  report  is  the  proper 
place  where  this  should  belong,  have  ar- 
ranged a  provision  which  will  cover  all 
this,  and  it  is  not  necessary  to  have  it  in 
each  article  in  the  Constitution. 

Mr.  MacConnell.  That  refers  only  to 
the  county  and  township  officers,  and  this 
refers  to  the  city. 

Mr.  Andrew  Reed.  The  Committee 
on  Counties  and  Townshij}  Officers  have 
reported  to  have  prothonotaries  county 
officers.  I  refer  to  the  report  of  the  com- 
mittee, (No.  13,)  where  it  is  i^rovided  : 


"All  county,  township,  and  borough  of- 
ficers who  receive  compensations  for  their 
services  shall  be  paid  by  salary  to  be  pre- 
scribed by  law  ;  and  all  fees  attached  to 
any  county,  township,  or  borough  office 
shall  be  received  by  a  proper  officer  for 
and  on  account  of  the  said  county,  town- 
ship or  borough  as  may  be  directed  by 
law :  Pi-ovided,  however.  That  the  salary 
shall  not  exceed  the  fees." 

Now,  in  the  first  section  of  that  report 
the  prothonotary  and  clerk  of  the  court 
are  made  county  officers,  and  that  will 
refer  to  all  these  officers,  and  make  it  en- 
tirely unnecessary  for  us  to  burden  the 
report  of  the  Judiciary  Committee  with  it. 

Mr.  Armstrong.  I  call  the  attention 
of  the  gentleman  to  the  fact  that  ther«  is 
a  separate  committee  on  cities  and  city 
charters,  and  also  the  committee  to  which 
he  refers,  on  counties,  townships,  and 
boroughs.  The  committee  to  which  he 
refers  has  reported  a  section  which  relates 
to  the  counties,  townships,  and  boroughs, 
but  not  to  the  cities,  and  the  Committee  on 
Cities  has  not  reported  anything  that 
would  cover  the  provision  in  this  section, 
which  is  confined  to  the  cities,  and  there- 
fore it  would  seem  to  be  appropriate  here. 

Mr.  Andrew  Reed.  The  subject  was 
considered  in  our  committee,  and  it  was 
there  supposed  that  a  prothonotary  was 
a  county  officer,  and  I  think  that  is  a  gen- 
eral understanding. 

Mr.  CuYLER.  May  I  appeal  to  my 
friend  to  withdraw  his  amendment,  sim- 
ply for  this  reason  :  There  are  no  words 
that  I  could  use  which  could  overstate  the 
importance  in  this  county  of  this  provision; 
and  if  hereafter  it  presents  itself  in  the 
section  to  which  he  alludes,  we  may  then 
insert  it  there  and  strike  it  out  here  ;  but  I 
want  to  see  it  secure  by  being  fastened  in 
the  Constitution  anyhow.  I  mean  to  say, 
Mr.  Chairman,  that  the  fees  derived  from 
these  offices  in  this  county  are  simply  stu- 
pendous, and  that  they  are  the  great  source 
of  the  vilest  i^olitical  corruption.  The  i^ur- 
suit  of  the  particular  offices  to  which  this 
section  points  and  the  distribution  made 
for  corrupt  political  purposes  of  the  enor- 
mous profits  that  are  derived  from  tliem 
are  to-day  the  most  fruitful  source  of  po- 
litical corruption  in  our  count3\  There- 
fore I  go  for  striking  them  out  wherever 
their  head  appears.  Let  us  get  it  out 
here.  If,  afterwards,  it  is  desired  to  make 
the  instrument  more  sj^mmetrical  and 
give  it  more  grace  and  finish,  tliat  can 
easily  be  done  ;  but  do  not  let  us  omit 


CONSTITUTIOKAL  CONVENTION. 


183 


any  opportunity  that  presents  itself  to 
l>revent  the  continuance  of  the  existing 
system. 

Mr.  Andrew  Rked.  My  only  purpose 
in  offering  the  amendment  was  to  pre- 
vent a  repetition  of  this  provision  in  the 
Constitution.  I  have  the  same  object  in 
view  that  the  gentleman  from  Philadel- 
phia has.  However,  I  will  withdraw  the 
amendment. 

Mr  Ti'RRELL.  The  words,  "and  of  the 
circuit  court"  in  the  fourteenth  line  of 
the  section  shoulc^  be  stricken  out,  I  sup- 
pose. 

Mr.  Armstrong.  Yes,  sir ;  I  have 
marked  them  in  my  copy,  and  I  pro- 
posed to  strike  them  out. 

The  Chairman.  By  unanimous  con- 
sent those  words  will  be  stricken  out. 

Mr.  Hanna.  1  move  to  amend  the  sec- 
tion by  striking  out  the  word  "  neces- 
ry "  in  the  eighth  line,  and  inserting 
the  words  "authorized  by  said  courts." 
It  Avill  tlien  read  :  "  The  said  prothonotary 
and  the  said  cliief  clerks  shall  respectively 
appoint  such  assistants  as  may  be  author- 
ized by  said  courts."  I  think  that  is  pro- 
per. 

Mr.  Armstrong.  I  think  that  is  rather 
an  improvement.  I  thank  the  gentleman 
for  offering  the  amendment. 

Mr.  BucKALEW.  I  suggest  to  the  gen- 
tleman that  he  had  better  add  the  words 
he  has  suggested,  leaving  the  word  "ne- 
cessary "  in,  so  as  to  read,  "  may  be  neces- 
sary and  authorized  by  said  courts." 

Mr.  Armstrong.  That  would  be  still 
better. 

Mr.  Hanna.  I  submit  that  is  included. 
They  will  not  appoint  any  officers  unless 
they  are  necessar3'. 

'Mr.  BucKALEW.  We  want  the  court  to 
have  a  rule  for  their  consent,  and  that  rule 
is,  the  public  necessity. 

Mr.  Hanna.  Well,  I  have  no  objec- 
tion. 

The  Chairman.  The  word  "  necessary" 
will  be  reinstated.  The  Chair  understands 
that  the  gentleman  from  Philadelphia 
modifies  his  amendment  accordingly. 

Mr.  Hanna.    Yes,  sir. 

The  amendment  was  agreed  to. 

Mr.  Hanna.  I  move  further  to  amend 
in  the  ninth  line  by  striking  out  the  words 
"by  law,"  and  inserting  after  the  word 
"  by  "  where  it  occurs  the  second  time  in 
the  line  the  words,  "the  councils  of ;  "  so 
that  it  will  read:  "And  the  said  prothon- 
otaiy  and  chief  clerks  and  their  assistants 
shall  receive  fixed  salaries  to  be  deter- 


mined and  paid  by  the  councils  of  said 
city." 

It  is  proper  that  I  should  explain  what 
I  intend  by  this  amendment.  It  will  be 
noticed  that  if  we  pass  the  section  as  re- 
commended by  the  committee,  while  the 
courts  will  appoint  the  necessary  officers, 
yet  their  fixed  salaries  are  to  be  deter- 
mined by  law.  They  must  apply  to  the 
Legislature  to  fix  their  salaries,  which  I 
think  would  be  a  very  improper  mode  of 
determining  them.  At  present,  the  judges 
of  our  courts  have  the  right  to  appoint 
their  tipstaves  and  fix  their  salaries, 
which  are  paid  bj^  the  councils  of  the  city. 
We  annually  appropriate  the  necessary 
amount  to  pay  those  salaries.  I  submit 
that  we  should  carry  out  that  system  as 
far  as  possible  ;  that  we  should  not  make 
it  necessary  for  the  clerks  and  prothono- 
taries  of  the  courts  to  go  to  the  Legisla- 
ture in  order  to  have  their  salaries  fixed. 
I  would  rather  have  the  courts  fix  their 
salaries  than  have  them  go  to  the  Legisla- 
ture ;  but  I  much  prefer  the  proposition 
that  I  now  offer,  that  those  who  pay  the 
money  shall  ..fix  the  amount  of  salarj^ 
Now,  we  have  nothing  to  do  with  it.  The 
councils  of  the  city,  who  have  charge  of 
the  financial  affairs  of  the  city,  are  better 
acquainted  with  the  necessities  of  the 
case.  They  know  how  much  these  men 
should  be  paid ;  they  know  the  amounts 
at  which  the  finances  of  the  city  will  per- 
mit them  to  fix  their  salaries ;  and  as  all 
the  fees  and  costs  received  by  these  of- 
ficers are  to  be  paid  into  the  city  treasury, 
it  is  just  and  proper  that  the  officers  of  the 
city  should  not  only  pay  the  salaries  of 
these  men,  but  fix  the  amount  of  those 
salaries.  What  objection  can  there  be  to 
that? 

I  do  submit,  sir,  that  the  Convention 
should  take  this  view  of  the  subject ;  and 
from  my  experience  in  this  matter,  I  be- 
lieve it  is  the  proper  way  to  do.  The  sal- 
aries of  all  city  officers,  and  these  are,  in 
effect,  city  officers,  should  be  regulated 
hy  those  persons  most  familiar  with  the 
subject.  I  therefore  hope  that  this  amend- 
ment which  I  have  offered,  providing 
that  these  salaries  shall  be  determined 
and  paid  by  the  councils  of  the  city,  will 
be  adopted. 

Mr.  Hay.  I  have  one  objection  to  this 
section,  and  it  is  an  objection  that  will  ap- 
plj'  to  all  sections  which  are  frained  in 
like  manner  ;  and  that  is,  that  it  forms  a 
rule  applicable  alone  to  one  county  in  the 
Commonwealth,  and  not  applicable  to 
any  other  county.     To  all  such  sections  I 
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am  opposed,  and  shall  vote  against  them 
all.  I  see  no  reason  why  the  courts  of  the 
county  of  Philadelphia  should  appoint 
their  clerks,  and  the  courts  of  other  coun- 
ties of  the  Commonwealth  should  not 
have  the  same  power.  I  cannot  see  any 
reason  why  that  distinction  shovild  exist, 
I  should  like  very  much  to  have  the  prin- 
ciple of  it  explained.  I  can  certainly  see 
no  reason  why  the  courts  of  the  county  of 
Allegheny  should  not  have  the  power 
which  is  here  given  to  the  courts  of  the 
city  of  Philadelphia. 

Mr.  Armstrong.  In  reply  to  the  in- 
quirj^  of  the  gentleman  from  Allegheny,  I 
will  state  that  it  was  proposed  and  de- 
sired by  the  committee  to  insert  the  same 
provision  as  to  the  county  of  Allegheny, 
but  we  were  informed  by  one  of  the  gen- 
tlemen of  the  committee  representing  the 
city  of  Pittsburg  that  it  is  already  the  law 
there,  and  that  therefore  it  would  be  su- 
perfluous and  unnecessary  as  applied  to 
that  city. 

Mr.  Hay.  Does  the  gentleman  mean  to 
say  that  these  offices  are  appointed  by 
the  courts  there  ? 

Mr.  Armstrong.  No,  sir ;  as  to  the 
payment  of  fees. 

Mr.  Hay.  I  referred  particularly  to  the 
matter  of  appointments. 

Mr.  Armstrong.  The  committee  have 
not  the  least  objection  if  the  gentleman 
from  Allegheny  makes  an  amendment  to 
that  atfect  and  it  meets  the  approval  of  his 
colleagues  from  that  county. 

Mr.  Hay.  I  certainly  will  not  propose 
any  such  amendment,  being  opposed  to 
the  whole  section  and  shall  vote  to  strike 
it  out,  because  I  am  opposed  to  giving 
this  power  of  appointment  to  the  courts. 
I  think  the  people  ought  to  elect  their 
officers,  and  that  the  courts  ought  not  to 
have  the  power  to  appoint  them,  espe- 
cially for  such  a  long  period  as  that  pro- 
vided for  in  the  section  under  considera- 
tion. Sir,  the  manner  in  which  such  ap- 
pointments have  been  sometimes  made 
in  other  courts  that  have  had  this  power, 
has  been  a  public  scandal.  Relatives  and 
other  dependents  have  been  appointed  in 
a  manner  I  think  utterly  abhorrent  to 
the  good  tastes  of  all  honest  citizens. 

Mr.  Armstrong.  On  behalf  of  the  com- 
mittee I  will  further  state,  as  to  that  par- 
ticular power  as  it  applied  solely  to  the 
city  of  Philadelphia,  we  were  disjjosed  to 
take  the  advice  of  those  who  stated  that 
they  had  experience  of  the  inconveni- 
ence, frauds,  and  outrages  which  sur- 
rounded that  office  in  its  present  organi- 


zation, and  as  they  recommended  this  as 
a  means  of  preventing  evils  of  this  enor- 
mity and  widely  extended  character,  we 
adopted  their  suggestion  ;  and  as  long  as 
the  members  from  Philadelphia  believe 
that  this  is  the  best  mode  to  correct  the 
evils  which  we  all  know  exist  in  connec- 
tion with  this  office  in  their  own  city,  I 
think  it  is  judicious  to  allow  the  section 
to  stand  as  it  is. 

Mr.  Hay.  My  objection  to  the  section 
is,  that  it  is  special  legislation  for  one 
county  of  the  Commonwealth  in  the  Con- 
stitution, to  which  I  am  as  much  opposed 
as  I  am  to  special  legislation  by  the  Leg- 
islature of  the  State.  We  do  not  want  one 
Constitution  for  the  city  of  Philadelphia 
and  another  and  a  different  Constitution 
for  the  rest  of  the  Commonwealth. 

Mr.  D.  N.  White.  I  trust  the  amend- 
ment of  the  gentleman  from  Philadelphia 
(Mr.  Hanna)  will  not  be  adopted.  It 
would  be  an  anomalj^  in  the  Constitution 
to  fix  the  salaries  of  these  officers  in  that 
way.  I  suppose  the  object  of  the  gentle- 
man is  to  prevent  the  Legislature  frona 
making  the  salaries  too  high.  I  suggest 
that  the  proper  amendment  would  be 
that  the  salaries  of  these  ©ffi««rs  should 
never  be  higher  than  that  of  the  judges 
of  the  courts.  That  would  accomplish  the 
object  the  gentleman  has  in  view. 

Mr.  BiDDLE.  You  do  not  agree  to  let 
them  receive  the  fees  directly,  do  j^ou  ? 

Mr.  D.  N.  White.  No,  sir,  I  would 
insert  after  the  word  "law"  in  the  tenth 
line  the  words,  "which  salaries  shall 
never  be  higher  than  that  of  the  judges 
of  the  courts."  I  do  not  like  the  idea  of 
inserting  in  the  Constitution  a  provision 
that  the  councils  of  this  city  shall  fix  the 
salaries  of  any  officers. 

Mr.  Littleton.  Mr.  Chairman :  The 
question  before  the  committee  is  on  the 
amendment  offered  by  the  gentleman 
from  Philadelphia,  (Mr.  Hanna,)  and  to 
that  amendment  I  cannot  agree.  We 
should  not  forget  that  we  are  making  a 
provision  for  the  administration  of  jus- 
tice throughout  the  State,  and  it  would  be 
an  anomaly,  in  my  opinion,  and  strange 
indeed,  to  place  the  administration  of  jus- 
tice in  one  sense  under  the  jurisdiction  of 
a  city  council,  because  this  amendment 
would  give  that  council  power  to  regulate 
the  compensation  of  officers  of  the  court, 
and  they  might  exercise  that  power  very 
improperly,  very  unjustly,  and  perhaps 
in  such  a  manner  as  actually  to  interfere 
with  the  administration  of  justice  itself. 
It  seems  to  me,  that  the  adoption  of  this 
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amendment  would  be  a  violation  of  cor- 
rect principle. 

If  we  get  rid  of  the  enormous  fee  sys- 
tem that  now  exists,  in  mj  opinion,  there 
can  be  no  objection  to  a  proper  regiilation 
of  this  subject  by  act  of  Assembly.  Then 
these  officials  will  be  paid  a  fair  compen- 
sation, but  bearing  no  comparison  to  the 
amounts  now  obtained,  and  they  aviII  not 
have  the  power  that  they  have  at  present. 
In  my  judgment,  therefore,  the  matter 
can  be  safely  left  to  the  Legislature  repre- 
senting the  sovereignty  of  the  State,  and 
should  not  be  delegated  to  the  authorities 
of  a  municipality.  However  great  may 
be  the  improvement  by  the  adoption  of 
this  principle  of  appointing  the  assistants, 
clerks,  prothonotaries,  and  others,  (and  I 
think  it  will  be  a  great  improvement,)  I 
do  not  think  it  would  be  wise  to  give  to 
the  councils  of  the  city  the  right  to  say 
what  these  officers  should  receive,  any 
more  than  it  would  to  permit  them  to  fix 
the  Salaries  of  the  judges  themselves. 

My  friend  has  mentioned  the  fact,  which 
exists,  undoubtedly,  that  the  city  of 
Philadelphia  does  appropriate  annually 
a  large  sum  of  money  as  a  salary  to  the 
judges  of  the  county.  That  has  never 
been  done  in  any  other  county  of  the 
State  and  never  was  done  before  in  the 
history  of  the  State,  and  in  my  humble 
opinion  was  in  flat  violation  of  the  Con- 
stitution and  laws.  It  ought  never  to 
have  been  done,  and  it  is  simply  one  of 
the  numerous  exactions  levied  on  this 
community.  I  am  reminded  that  it  is 
authorized  bj^  act  of  Assembly,  but, 
«  sir,  by  an  act  of  Assembly  which  was 
not  passed  .boldly  by  itself  but  placed  in 
an  annual  appropriation  bill,  so  that  the 
then  Governor  could  not,  if  he  had  seen 
fit,  veto  it  without  being  under  the  neces- 
sity of  calling  an  extra  session  of  the 
Legislature.  It  was  put  there  expressly 
for  that  purpose,  as  I  happen  to  know  so 
that  it  could  not  be  vetoed  by  him  with- 
out entailing  a  very  heavy  expense  upon 
the  State.  So  I  do  not  think  that  any- 
thing is  gathered  from  the  argument 
that,  because  in  this  city,  we  pay  a  salary 
to  the  jvidges  therefore  we  should  fix  the 
compensation  of  their  subordinate  officers. 
It  is  an  injustice  to  us,  as  a  municipality 
to  be  compelled  to  support  the  judiciary 
of  the  State,  but  1  do  not  think  that  a 
sufficient  reason  for  asking  for  the  coun- 
cils of  the  city  an  improper  power  such 
as  the  right  to  fix  the  compensation  of 
the  officers  of  the  courts  any  more  than, 
as  I  have  observed  before,  it  would  be 


right  to  give  them  power  to  fix  the  sala- 
ries of  the  judges  themselves. 

Mr.  Cassidy.  Mr.  Chairman  :  I  am  in 
favor  of  this  section  and  opposed  to  the 
amendment  of  my  colleague  (Mr.  Hanna.) 
I  am  opposed  to  permitting  the  councils 
of  Philadelphia  to  pass  upon  the  question 
of  the  emoluments  of  any  of  the  officers 
of  the  courts,  and  1  am  for  a  like  reason 
opposed  to  permitting  the  Legislature  to 
do  it.  I  am  in  favor  of  the  courts,  who 
have  the  appointing  power  and  who  now 
fix  the  rate  of  pay  to  tlieir  tipstaves,  fixing 
also  the  rate  of  pay  to  their  clerks,  and 
tlien  let  the  councils  make  the  appropri- 
ation to  pay  it  as  they  do  the  salaries  and 
various  other  matters  that  are  incident  to 
the  administration  of  justice  ;  and,  as  nij' 
friend  (Mr.  Littleton)  has  pointed  out,  it 
would  be  exceedingly  dangerous  to  put 
in  tlie  power  of  a  legislative  body  that  is 
entirely  controlled  by  one  political  party 
or  the  other,  the  right  to  determine  the 
question  of  salary,  for  then  they  might 
very  well  do  that  which  my  friend  from 
Allegheny  (Mr.  D.  N.  White)  said  just 
now,  they  might  well  fix  the  salaries  at  a 
much  greater  rate  than  those  of  the  judges 
themselves,  and  they  would  be  very  like- 
ly to  do  it,  esi^ecially  if  they  were  of  the 
same  political  party  as  tliose  in  power.  I 
therefore  am  opposed  to  permitting  them 
to  have  even  the  temptation  to  do  that, 
and  trust  that  the  committee  themselves 
will  agree  that  there  shall  be  some  words 
inserted  by  which  the  respective  courts 
shall  fix  the  salaries  and  that  the  councils 
shall  make  the  appropriation  necessary  to 
pay  them,  because  without  that  it  seems 
to  me  this  change  that  is  radically  just 
and  proper,  will  be  ineffectual. 

Mr.  J.  N.  PuRviANCE.  It  is  not  likely 
we  shall  get  a  vote  on  this  section  this 
evening.  I  would  therefore  move  that 
the  committee  rise,  report  progress,  and 
ask  leave  to  sit  again.     ["  No !"  "  No !"] 

The  motion  was  not  agreed  to. 

Mr. Cu YLER.  I  only  want  to  say  a  word. 
My  colleague  (Mr.  Cassidy)  anticipated 
the  remarks  I  was  about  to  make.  I  think 
we  should  leave  this  to  be  fixed  by  the 
courts  which  as  Mr.  Cassidy  has  remarked 
fix  the  compensation  of  tipstaves  and  fix 
the  compensation  of  all  who  exercise  sub- 
ordinate judicial  duties  under  their  ap- 
pointment, such  as  masters  in  chancery, 
auditors  iv'j.;  infl  they  may  be  safely  trust- 
ed witli  th  J  exercise  of  this  power.  I  there- 
fore move  to  amend  the  amendment  by 
striking  out  the  words  "councils of  Phil- 


186 


DEBATES  OF  THE 


adelphia"  and  inserting  tlie  words  "by 
the  court." 

The  Chairman.  The  question  is  on 
the  amendment  to  the  amendment. 

Mr.  J.  R.  Read.  I  sliould  like  to  call 
the  attention  of  my  colleague  to  the  fact 
that  it  would  not  be  very  sensible  to  put 
that  where  the  gentleman  (Mr.  Hanna) 
proposes  to  put  his  amendment.  His 
motion  was  to  put  in  these  words  :  "To 
be  determined  and  paid  by  the  councils 
of  the  city  of  Philadelphia."  It  would 
hardly  do  for  us  to  put  in  "to  be  deter- 
mined and  paid  by  the  courts."  On  the 
contrary  I  think  the  better  plan  would  be 
to  vote  down  the  amendment,  and  then 
afterwards  to  insert  "to  be  determined  by 
the  respective  courts  and  paid  by  the  said 
city." 

Mr.  CuYLEK.  I  withdraw  the  amend- 
ment, but  I  shall  renew  it  after  tlie  vote 
is  taken  on  the  other. 

The  Chairman.  The  question  then  is 
on  the  amendment  of  the  delegate  from 
Philadelphia  (Mr.  Hanna.) 

The  amendment  was  rejected. 

Mr.  CuYLER.  Now  I  move  to  amend 
by  striking  out  the  words,  "bylaw"  and 
inserting  "by  the  judges  of  the  said 
courts." 

Mr.  BucKALEW.  I  hope  this  amend- 
ment will  not  be  insisted  upon.  It  is 
treading  on  very  dangerous  ground,  al- 
though it  is  a  very  small  matter.  This 
idea  of  giving  the  courts  patronage  of 
any  sort  in  the  way  of  appointments  is 
against  principle ;  and  is  it  to  be  under- 
stood that  the  courts  are  to  fix  any  salary 
they  please,  say  twentj^  thousand  dollars, 
and  allow  any  number  of  assistants?  It  is 
getting  up  the  reminiscences  of  what 
judges  have  done  amiss  in  former  years 
in  appointing  their  relatives  and  a  thou- 
sand things  which  occasioned  more  scan- 
dal than  anything  we  can  put  in  the  Con- 
stitution. 

Mr.  CuYLER.  I  withdraw  the  amend- 
ment. 

The  Chairman.  The  amendment  is 
withdrawn. 

Mr.  D.  N.  White.  I  move  after  the 
word  "law"  to  insert  "and  which  sliall 
never  be  higlier  than  the  salaries  of  the 
judges  of  the  court." 

Mr.  CuYLER  and  Mr.  Newlin.  "Never 
as  high. ' ' 

Mr.  D.  N.  White.  I  will  say  "never  as 
high." 

Mr.  D.  W.  Patterson.  I  move  to 
amend  the  amendment  by  striking  out 
of  the  section  all  after  the  word  "courts" 


in  the  second  line  to  the  word  "anxi"  in 
the  tenth  line. 

The  Chairman.  That  would  include 
the  amendment  offered  by  the  delegate 
froni  Allegheny. 

Mr.  D.  W.  Patterson.  Yes,  sir,  and 
the  object  is  to  test  the  sense  of  the  com- 
mittee whether  they  ai-e  going  to  intro- 
duce into  this  Constitution  a  feature  of 
this  kind.  After  all  their  talk  about  keep- 
ing the  judiciary  pure  and  putting  them 
above  any  temptation  or  even  suspicion, 
now  they  are  going  to  give  them  exten- 
sive patronage  !  See  how  it  will  operate 
on  a  gentleman  who  is  a  candidate  for  a 
judgeship.  His  son,  or  his  nephew,  or 
his  friend  will  say  "now  I  will  support 
you  if  you  will  appoint  me,"  and  thus 
put  them  under  suspicion  from  the  very 
first.  It  is  striking  at  the  purity  of  the 
judiciary;  and  after  so  much  talk  from 
so  many  gentlemen  here,  and  particular- 
ly our  Philadelphia  friends,  we  hear 
them  advocating  this  principle  in  the  re- 
port which  is  made  for  that  city. 

Mr.  Newlin.  Will  the  gentleman 
from  Lancaster  permit  a  suggestion  ? 

Mr.  D.  W.  Patterson.     Certainly. 

Mr.  Newlin.  The  objection  might  be 
obviated  by  simply  providing  that  no  rel- 
ative of  any  judge  shall  be  appointed. 

Mr.  D.  W.  Patterson.  Oh  let  us  not 
give  into  their  hands  any  patronage  at  all. 
Let  the  prothonotaries  be  appointed  in  tlie 
manner  fixed  by  law  heretofore,  and  then 
it  will  read : 

"JPor  the  city  of  Philadelphia  there  shall 
be  one  prothonotary's  office,  and  one  pro- 
thonotary  for  all  said  courts;  aud  all  fees 
collected  in  said  office,  except  such  as  may 
be  by  law  due  the  Commonwealth,  shall 
be  paid  by  such  prothonotary  into  the 
city  treasury.  Each  court  shall  have  its 
separate  dockets,  except  the  judgment 
docket,  which  shall  contain  the  j  udgments 
and  liens  of  all  the  said  courts  as  are  or 
may  be  directed  by  law." 

I  merely  bring  this  to  the  attention  of 
the  committee.  I  need  not  enlarge  upon 
it.  It  has  been  enlarged  upon  heretofore 
and  been  advocated  by  these  very  gentle- 
men ;  and  now  I  want  to  put  it  to  them 
whether  they  are  going  to  put  that  upon 
the  judiciary  and  thus  from  the  very  first 
throw  suspicion  upon  the  judiciary. 

Mr.  Lilly.  I  am  not  from  Philadel- 
phia and  perhaps  am  not  expected  to 
mix  in  this  debate.  I  am  almost  ready  to 
vote  for  anything  that  the  Philadelphia 
delegates  cjin  agree  upon  with  the  Com- 
mittee on  the  Judiciary  on  the  subject; 
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but  I  do  believe  from  my  intercourse 
with  the  peojile  of  Philadelphia  that  if 
you  put  in  a  provision  that  these  ajipoint- 
ments  shall  be  made  by  the  judges  of  the 
courts,  you  will  put  such  a  weight  upon 
the  Constitution  that  it  will  go  down  be- 
fore the  people. 

Tliat  is  my  opinion  of  it.  I  believe  they 
will  roll  \ip  in  this  city  an  unprecedented 
majority  against  it,  and  not  only  against 
this  section  if  put  to  a  sejiarate  vote,  but  a 
majority  against  the  whole  Constitution 
all  the  way  through,  and  I  shall  be  glad 
to  see  the  Convention  yield  to  the  motion 
of  the  gentleman  from  Lancaster.  We 
have  voted  down  the  appointment  of 
judges.  I  was  in  favor  of  the  appointing 
system  for  all  the  judges.  I  believe  it 
would  be  better  to  appoint  all  the  judges 
by  the  Governor  than  it  would  be  to  allow 
the  courts  to  appoint  their  clerks,  for  the 
reason  stated  by  the  gentleman  from 
Lancaster  and  for  the  reasons  given  by 
other  gentlemen  ai'ound  me.  I  have 
mixed  somewhat  with  the  people  of  Phil- 


adelphia during  the  several  months  past, 
and  I  believe  that  if  you  put  this  section 
in  the  Constitution  allowing  the  courts  to 
appoint  these  officers  you  will  give  it  a 
load  to  carry  that  I  am  afraid  we  cannot 
stand  up  under  before  the  people. 

Now  I  move  that  the  committee  of  the 
whole  rise,  re^iort  progress,  and  ask  leave 
to  sit  again. 

The  motion  was  agreed  to. 

The  conmiitte  rose;  and  the  President 
having  resumed  the  chair,  the  Chairman 
(Mr.  Harry  White)  reported  that  the 
committee  of  the  whole  had  had  under 
considemtion  the  article  (No.  15)  reported 
by  the  Committee  on  the  Judiciary  and 
had  instructed  him  to  report  progress  and 
ask  leave  to  sit  again. 

Leave  was  granted  the  committee  of  the 
whole  to  sit  again  to-morrow. 

Mr.  J.  R.  Read.  I  move  that  we  ad- 
journ. 

The  motion  was  agreed  to,  and  at  six 
o'clock  P.  M.  the  Convention  adjourned. 
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]n^i:n^ety-fifth   day. 


Thursday,  May  8,  1873. 

The  Convention  met  at  ten  o'clock  A. 
M.,  Hon.  Wm.  M.  Meredith,  President, 
in  the  chair. 


Rev.  J.  W.  CuBRY  offered  up  the  fol- 
lowing prayer : 

Oh  Lord,  we  come  before  Thee  this 
morning  with  hearts  full  of  gratitude,  re- 
membering that  Thy  goodness  and  mercy 
have  followed  us  all  the  days  of  our  lives. 
We  thank  Thee  for  the  privilege  we  enjoy 
this  morning  of  calling  ui^on  Thy  holy 
name.  AVe  are  taught  to  believe  in  Thy 
word  that  the  grass  withereth  and  the 
llower  thereof  fadeth,  but  Thv  word  eu- 
dureth  forever.  We  are  glad  that  we  live 
in  a  land  where  we  can  read  Thy  word  for 
ourselves,  the  blessed  truth  that  teaches 
us  the  waj^  to  Heaven.  Grant  us  the  in- 
fluence of  Thy  Spirit  this  morning,  and 
enable  us  to  remember  that  while  we  are 
in  a  life  of  probation,  it  is  the  time  to 
prepare  to  meet  God. 

While  we  are  assembled  here  to-day  a 
delegation  of  our  number  are  about  de- 
positing in  the  earth  the  form  of  one  who 
was  active  among  us  in  this  Convention  a 
few  days  ago.  By  his  i^resence  and  wise 
counsels  we  were  cheered.  To-daj^  we 
look  upon  the  o^jen  tomb  ready  to  receive 
his  mortal  remains.  We  know,  oh  Lord, 
in   our  hearts  that  this  shall  be  our  fate. 

Death  is  abroad  in  the  laud.  Thou  hast 
summoned  also  one  of  the  great  jurists 
of  our  country  to  appear  before  Thy  bar. 
The  American  people  mourn  to-day,  feel- 
ing that  they  have  lost  a  leader  and  right- 
eous judge.  Would  it  please  Thee,  Al- 
mighty Father,  to  prepare  our  hearts  to 
do  thy  will  while  we  live  here  upon  the 
earth. 

We  invoke  Thy  blessing.  Oh  God,  upon 
the  members  of  this  Convention,  espec- 
ially those  wJioare  welltfdvancedin3'ears, 
those  who  are  near  the  verge  of  eternitj^ 
Oh  Lord,  give  them  health  to  enjoy  the 
life  which  now  is  and  prepare  them  for 
the  promise  of  the  life  which  is  to  come, 
and  may  we  who  are  of  younger  j-ears 
strive  to  make  our  calling  and  election 


sure,  and  when  it  is  ours  to  die  save  us 
all  in  Thine  everlasting  kingdom.  For 
Christs'  sake.    Amen. 


The  Journal  of  yesterday  was  read  and 
approved. 

DEATH  OP   CHIEF  JUSTICE   CHASE. 

Mr.  J.  N.  PuRviANCE.  Mr.  President  : 
I  offer  the  following  resolutions : 

Besolved,  That  this  Convention  has 
learned  with  profound  sorrow  of  the  death 
of  the  Hon.  Salmon  P.  Chase,  whose  dis- 
tinguished services  as  Senator  and  Secre- 
tary of  the  Treasury  of  the  United  States 
during  the  most  trying  times  of  the  re- 
bellion entitle  him  to  a  high  place  as  one 
of  the  ablest  and  purest  of  American 
statesmen,  and  the  ability  and  fidelity 
with  which  he  performed  the  duties  of 
Chief  Justice  of  the  Supreme  Court  of  the 
United. States,  alike  acceptable  to  the  bar 
and  the  country,  justly  rank  him  as  one 
of  the  most  able  and  profound  jurists  of 
the  age. 

Resolved,  That  a  copy  of  this  resolution 
be  forwarded  to  the  family  of  the  deceased. 

The  resolutions  were  ordered  to  a  second 
reading  and  were  read  the  second  time. 

The  resolutions  were  adopted  unani- 
mously. 

BINDING  THE  DEBATES. 

Mr.  Hay.  On  the  second  day  of  this 
month  a  resolution  was  adopted  by  this 
Convention  to  be  found  on  page  499  of 
the  Journal,  in  these  words  : 

^^ Resolved,  That  the  Printer,  B.  Singerly, 
bind  the  Journal  and  Debates  of  the  Con- 
vention in  half  binding,  leather  backs 
and  tips,  with  paper  sides  and  gilt  labels, 
and  forward  to  the  residence  of  each 
member,  by  express,  thirty  copies  of  each 
volume  of  the  Debates  and  five  copies  of 
the  Journal,  as  soon  as  they  are  bound, 
and  that  each  member  shall  receij^t  there- 
for to  the  Printer,  which  receii^t  shall  be 
his  voucher,  the  expejnse  of  boxing  and 
expressing  to  be  paid  by  the  Convention." 

1  rise  to  move  that  the  vote  by  which 
that  resolution  was  adopted  be  recon- 
sidered.   If  it  is  in  order,  I  would  like  to 
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make  a  statement  of  tl)c  reasons  for  whicli 
I  uiako  that  motion.  The  resolution  di- 
rects paj'inents  to  be  made  by  the  Con- 
vention whicli  it  is  possible  may  not  now 
be  legally  done.  Until  the  question  of 
the  propriet}'^  of  such  payments  is  de- 
termined by  the  Convention,  T  think  that 
the  resolution  should  not  be  adojjted  but 
should  be  permitted  to  lie  over  ;  and  that 
iio  payments  should  previously  be  made. 
It  is  proper  for  me  also  to  say  that  before 
making  this  motion,  I  consulted  with  the 
chairman  of  the  Committee  on  Printing 
(Mr.  Xcwlin)  who  ollered  the  resolution, 
and  that  he  has  no  objection  to  iis  recan- 
sideration.  I  move  the  reconsideration 
of  this  resolution 

Mr.  D.  X.  White.  Is  not  the  motion 
to  re-consider  precluded  on  account  of  the 
limitation  of  days  in  wliich  a  reconsider- 
ation must  be  moved? 
Mr.  Hay.  It  is  within  six  days. 
The  Pkesidext.  Is  the  motion  to  re- 
consider seconded  ? 

Mr.  Alricks.     I  second  it. 
The  Pkesident.     Did  the    gentleman 
vote  in  the  affirmative  ? 
Mr.  Ai:uiCK.s.    Yes,  sir. 
The    motion   to  reconsider  was  agreed 
to. 

Mir.  Hay.  Mr.  President :  I  now  move 
that  the  farther  consideration  of  the 
resolution  be  postponed  l\n-  tlie  present, 
in  order  tliat  the  question  relerred  to  may 
be  determined  by  the  Convention  before 
the  resolution  is  again  before  the  House. 
The  motion  to  postpone  was  agreed  to. 

LEAVE  OF  ABSENCE. 

Mr.  Kaine  asked  and  obtained  leave  of 
absence  for  Mr.  Hanua,  of  Philadelphia, 
for  this  ai'ternoon. 

adjournment  sine  die. 

Mr.  Hay  offered  the  following  resolu- 
tion which  was  read  twice  : 

licwlved,  That  this  Convention  will  ad- 
journ sine  die  on  the  fourth  day  of  July 
next. 

Mr.  Hay.  I  have  offered  this  resolu- 
tion, not  only  because  it  expresses  my  own 
desire,  but  also  at  the  suggestion  of  other 
memhtrs  of  the  Convention,  believing 
that  the  Convention  will  never  adjourn 
unless  some  day  is  fixed  for  that  purpose. 

Mr.  Wright.  I  move  to  amend  bj^  in- 
serting after  the  word  "on,"  the  words 
'•or  before."  We  may  get  througli  be- 
fore the  fourth  of  July,  and  we  do  not 
-want  to  remain  here  until  then  if  we  fin- 
ish our  business  before  that  time. 

13.— Vol.  J V. 


The  President.  The  question  is  on 
the  amendment. 

Mr.  Lilly.  I  am  opposed  to  this  i-eso- 
lution.  I  think  if  we  go  to  work  and  do 
our  duty  here,  we  may  possibly  get  ready 
to  adjourn  by  the  time  fixed  in  the  reso- 
lution; but  I  think  it  comes  with  very 
bad  grace  from  the  gentleman  from  xVlle- 
gheny  who  has  made  a  motion  on  every 
occasion  to  extend  the  time  of  gentlemen 
Vv-ho  were  sj^eaking. 

jNIr.  Hay.  I  desire  to  correct  the  gen- 
tleman.   He  mistakes 

Mr.  Lilly.  He  has,  as  near  as  I  can 
siy,  done  that  all  the  way  through  ;  and 
now  he  offers  a  resolution  to  fix  the  time 
of  adjournment.  He  has  done  ass  much 
as  any  man  on  the  floor  to  delay  the  action 
of  this  Convention,  and  now  for  him  to 
make  this  motion,  I  think  is  altogether 
out  of  place.  I  am  as  anxious  to  get 
away  as  anybody, and  I  tliink  every  mem-  ' 
ber  will  bear  me  out  in  that  .assertion.  I 
have  done  everything  possible  in  my 
power  to  get  on  with  business;  but  the 
gentleman  who  offers  this  resolution  has 
dozens  of  times  moved  and  voted  to  ex- 
tend the  time  of  gentlemen  who  had 
spoken  the  length  of  time  allotted  by  our 
rules. 

Mr.  Hay.  Mr.  President:  I  sliould 
like  to  have  been  allowed  'to  explain 
while  the  gentleman  who  has  last  spoken 
Avason  tlie  floor.  He,  certainly,  is  mistak- 
en in  every  assertion  he  has  made  in  re- 
gard to  myself,  excepting  the  one  that  I  did 
upon  one  occasion  move  to  have  the  time 
of  the  gentleman  from  Philadelphia,  (Mr. 
Woodward,)  who  had  made  a  minority 
report  from  the  Judiciary  Committee,  ex- 
tended, and  the  Convention  was,  on  that 
occasion,  almost  unanimously  with  me; 
but  I  appeal  to  everj^  member  of  the  Con- 
vention upon  this  floor  whether  I  have 
not  refrained  from  occupying  its  time  in 
debate  or  in  any  other  manner.  Certain- 
ly there  is  no  member  here  less  responsi- 
ble than  myself  for  the  continuance  of 
the  sessions  of  this  Convention.  I  have 
studiously  refrained  from  speaking;  have 
spoken  much  less  than  the  gentleman 
from  Carbon  (Mr.  Lilly)  himself;  and 
have  occupied  much  less  of  the  time  of 
the  Convention  than  almost  any  other 
member.. 

Mr.  Lilly.  I  v\'ant  to  ask  the  gentle- 
man from  Allegheny  if  he  did  not  make 
a  motion  to  extend  the  time  of  a  gentle- 
man here  bj^  offering  an  amendment? 

Mr.  Hay.  I  never  did.  Xot  upon  a 
single  occasion. 
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jNIr.  Lilly.  I  desire  to  bear  tostimoiij^ 
to  the  assiduit\^  of  the  j^eiitleman  from 
Allegheny;  he  has  been  steadily  at  his 
post  making  short  speeches  when  he  has 
taken  the  floor— always  speaking  to  the 
question  before  the  Convention — but  his 
good  nature  has  usually  carried  away  his 
desire  to  shorten  the  session  when  other 
persons  have  exceeded  their  time,  by  giv- 
ing them  facilities  to  use  the  time  of  the 
House.  He  made  the  motion  in  commit- 
tee of  the  whole  that  led  to  the  virtual  re- 
peal of  the  twenty  minute  rule,  which,  in 
my  judgment,  has  saved  so  much  time. 
If  Ave  will  go  back  to  it  or  reduce  the 
speeches  to  ten  minutes,  we  then  may  be- 
gin to  consider  that  the  end  of  the  labors 
of  the  Convention  may  be  reached  some 
time  inside  of  a  year,  but  the  fourth  of 
July,  1873,  will  not  in  my  opinion  see 
one-tenth  of  the  business  through  second 
reading.  Let  us  vote  this  resolution 
down  and  go  to  work  in  good  earnest  to 
get  through,  and  wlien  we  can  see  when 
we  may  adjourn,  then  tix  the  day. 

Mr.  Hay.  I  heartily  concur  in  every 
desire  to  shorten  the  sessions  of  the  Con- 
vention, am  willing,  and  wish,  to  remain 
in  session  every  daj^  until  the  work  of 
the  body  is  done.  I  am  opposed  to  any 
adjournment  over  until  the  Constitution 
is  completed,  and  think  that  ought  to  be 
done  by  the  fourth  of  July. 

Mr.  Harry  White.  I  hope  due  consid- 
eration will  be  given  to  this  resolution 
before  it  passes.  I  assume  that  every  del- 
egate present  and  absent  is  responsible  for 
the  delay  of  our  business  if  anj-  delay  has 
occurred.  I  assume  also  that  every  dele- 
gate present  and  absent  has  fully  per- 
formed his  duty  as  his  intelligence  and 
conscience  dictate.  Any  personal  reflec- 
tions, it  occurs  to  me,  are  not  proper  at 
this  time. 

I  will  observe,  furthermore,  that  it 
seems  to  me  foolish,  to  use  no  harsher 
term,  to  pass  at  this  time  this  resolution. 
All  of  us,  I  apprehend,  desire  to  expedite 
and  discharge  the  public  business.  The 
acceptability''  of  our  work  by  the  people 
depends  somewhat  upon  the  expedition 
with  which  Ave  perform  our  functions. 
At  the  same  time  the  virtue  and  the  char- 
acter of  our  Avork  depends  somewhat  on 
the  deliberation  Avith  Avhich  it  is  per- 
formed. It  should  be  kept  in  mind  that 
Ave  are  not  a  legislative  body.  The  usual 
custom  of  adopting  a  resolution  by  one 
legislative  body  flxing  a  time  for  ad- 
journment and  sending  it  to  the  other  is 
to  give  notice  to  the  other  body  of  the  feel- 


ings of  its  members.    We  are  a  body  in 
ourselA^es. 

Xo  argumeiits  of  this  kind  should  aA'ail 
in  the  consideration  of  this  question.  It 
seems  to  me  unwise  to  take  so  important  a 
step  at  this  time  Avheu  Ave  haA'e  not  com- 
pleted the  consideration  in  committee  of 
the  whole  of  all  the  reports  of  the  com- 
mittees. It  occurs  to  me  that  we  maj'  be 
able  to  get  through  our  A\'ork  at  an  earlier 
day  tlian  that  named.  When  Ave  haA'e 
completed  in  committee  of  the  whole  the 
consideration  of  all  the  reports  of  the  dif- 
ferent committees,  it  will  be  then  abund- 
ant time  for  us  to  fix  the  day  of  adjourn- 
ment. It  is  quite  possible  that  a  resolu- 
tion of  this  kind  is  created  by  a  feeling 
Avhich  has  gone  forth  in  the  community 
that  some  desire  exists  in  the  Convention 
to  accept  inA'itations  to  A'isit  Bedford  or 
other  points  during  the  summer  season. 
Now  I  apprehend  no  proposition  to 
adjourn  from  this  place  to  any  water- 
ing place  or  to  any  summer  resort  can 
rcceiA-e  a  respectable  A-ote ;  and  the 
public  and  the  delegates,  I  apprehend, 
need  not  be  disturbed  upon  that  ques- 
tion. It  seems  to  me  Avise  for  us  to  refuse 
at  this  time  to  pass  any  resolution  like 
this  for  the  time  Avill  come,  Avithin  the 
next  three  weeks  possibly,  when  we  shall 
see  the  end  of  our  Avork. 

I  therefore  luoA^e  to  postpone  for  the 
present  the  conbideration  of  this  resolu- 
tion. 

Tlie  Presidknt.  The  question  is  on 
the  motion  to  postpone. 

On  this  motion  the  yeas  and  nays  Avere 
required  by  ]Mr.  Edwards  and  IMr.  Cor- 
bett  and  Avere  as  follow,  Aiz : 

YEAS. 

Messrs.  Addicks,  Alricks,  Armstrong, 
Bartholomew,  Beebe,  BoAvman,  Brod- 
head,  Broomall,  BuckalcAV,  CarcA^  Car- 
ter, Cochran,  Craig,  Curry,  Davis,  Ellis, 
Ewing,  Fulton,  Gilpin,  Green,  Hanna, 
Hemphill,  Heverin,  Ilorton,  Hunsicker, 
Kaine,  Lilly,  Long,  MacConnell,  ^NI'- 
Culloch,  ]Mantor,  Minor,  Palmer,  G.  W,, 
Palmer,  H.  W.,  Patterson,  D.  W.,  Patton, 
Read,  John  11.,  Runk,  Struthers,  Tem- 
ple, Turrell,  Walker,  Wetherill,  J.  M., 
WJierry,  White,  Harry,  White,  J.  W.  F., 
Woodward  and  Meredith,  President — 47. 

N  A  Y  S  . 

Messrs.    Achenbach,     Bannan,    Black 
Charles  A.,  Boyd,    Corbett,    Cronmiller, 
Darlington,     Do    France,    Dunning,    Ed- 
Avards,   Elliott,   Funck,   Hay,  Lawrence, 
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M'Clean,  ^SI'^Murray,  Mann,  Metzger,  ;Mit- 
chel],  Xiles,  Purman,  Piirviance,  John 
N.,  Smith,  Henry  W.,  Stanton,  Stewart, 
Wliitc,  David  X.,  and  Worrell — 27 

So  the  question  was  determi-ned  in  the 
affirmative,  and  the  resolution  was  post- 
poned. 

AnsEXT.  —  Messrs.  Ainej',  Andrews, 
Raer,  Baily,  (Perry,)  Bailey,  (Hun- 
tingdon,) Baker,  Barclay,  Bardslej', 
Biddle,  Bigler,  Black,  J.  S.,  Brown, 
CamiJbelJ,  Cassidy,  Church,  Chirk,  Col- 
lins, Corson,  Curtin,  Cuyler,  Dallas, 
Dodd,  Fell,  Finney,  Gibson,  Gowen, 
Guthrie,  Hall,  Ilarvej'',  Hazzard,  How- 
ard, Knight,  Lambe.*-ton,  Landis,  Lear, 
T.ittldton,  MacYeagh,  M'Caniant,  Mott, 
Xewlin,  Parsons,  Patterson,  T.  H.  B., 
Porter,  Pughe,  Purviance,  Samuel  A., 
Keed,  Andrew,  Reynolds,  Rooke,  Ross, 
Russell,  Sharps,  Simpson,  Smith,  H.  G., 
Smith,  Wm.  H.,  Van  Reed,  Wetherill, 
John  Price,  and  Wright — 5S. 

PRIVATE   COUrORATIONS. 

Mr.  Woodward.  I  present  the  report 
of  the  Committee  on  Private  Corpora- 
tions. 

The  President.  The  report  will  be 
read. 

The  Clei-k  read  the  article  reported  by 
^Ir.  Woodward,  as  follows  : 

ARTICLE  — . 

CORrORATIONS. 

Section  1.  The  term  "corporations," 
as  used  in  this  article,  shall  be  construed 
to  include  all  joint  stock  companies  or 
associations  having  any  of  the  powers  or 
privileges  of  corporations  not  possessed 
by  individuals  or  partnerships. 

Skotion  2.  No  exclusive  rights,  privi- 
leges or  immunities  shall  ever  be  granted 
liy  the  Legislature  to  any  person,  cor.-- 
pany  or  corporation. 

Section  3.  All  railroads,  canals,  high- 
ways and  other  modes  of  public  travel, 
transportation  or  communication,  by  tele- 
graph or  otherwise,  shall  be  open  and 
equally  free  upon  the  same  terms  and 
conditions  to  all  the  citizens  of  the  State. 
Xo  preference,  favor  or  special  privileges 
shall  be  allowed  to  an^'  person,  company, 
or  corporation,  or  discriminations  made,  in 
any  cases  or  in  any  manner,  to  the  injury 
of  citizens  of  the  State. 

Section  4.  The  Legislature  shall  pass 
no  special  laws  giving  corporate  power, 
but  all  corporations  shall  be  formed,  their 
charters  be  changed  or  amended  and  their 
powers  and  privileges    be    defined   and 


regulated  by  general  laws,  which  shall  bo 
uniform  as  to  the  class  to  which  they  re- 
late. And  the  grant  of  all  such  charters, 
I)Owers  and  privileges,  shall  be  subject  to 
the  right  of  the  Legislature  to  revoke, 
annul  or  change  the  same  whenever  they 
shall  become  injurious  to  the  public,  in 
such  manner  that  no  injustice  shall  be 
done  to  the  corporators. 

Section  5.  All  existing  charters  or 
grants  of  special  or  exclusive  privilege, 
under  which  a  bona  fide  organization 
shall  not  have  taken  place  at  the  time  of 
the  adoption  of  this  Constitution,  shall 
thereafter  have  no  validitj'. 

Section  6.  The  Legislature  shall  not 
remit  the  forfeiture  of  the  charter  of 
any  corporation  now  existing,  or  alter  or 
amend  the  same  for  the  benelit  of  such  cor- 
poration, except  upon  the  terms  of  such 
corporation  thereafter  holding  such  char- 
ter subject  to  the  provisions  of  this  Con- 
stitution. 

Section  7.  The  exercise  of  the  power 
and  the  right  of  eminent  domain  shall 
never  be  so  construed  or  abridged  as  to 
prevent  the  taking  by  the  Legislature  of 
the  property  and  franchises  of  incorpora- 
ted companies  and  subjecting  them  to 
public  use,  the  same  as  the  propertj-  of 
individuals,  and  the  exercise  of  the  police 
power  of  the  State  shall  never  Ijc  abridged 
or  so  construed  as  to  permit  corporations 
to  conduct  their  business  in  such  a  man- 
ner as  to  infringe  upon  the  equal  rigiit  of 
individuals  or  the  general  well-being  of 
the  State. 

Section  8.  The  stockholders  of  every 
corporation  doing  business  in  this  State 
shall  be  individually  liable  for  its  indebt- 
edness to  an  amount  equal  to  the  par 
value  of  the  stock  held  by  them  respect- 
ively' when  such  indebtedness  was  in- 
curred; and  this  liability  shall  not  bo 
held  to  be  a  penalty,  but  shall  be  tr.k'u 
to  be  a  part  of  the  contract  under  w  ,icli 
such  corporation  may  transact  busi'..L.ssin 
this  State. 

Section  9.  Coiporations  shall  bo  liable 
for  all  injuries  resulting  to  persons  or 
property  from  the  negligence  of  their 
agents,  servants  or  emploj^ees  in  the  dis- 
charge of  their  duties;  and  such  liability 
shall  not  be  limited  by  anj-  act  of  the 
Legislature  or  regulation  of  the  corpora- 
tion. 

Section  10.  Private  property  shall  not 
be  taken,  damaged  or  appropriated  by 
awy  corporation  for  public  purposes,  until 
full  compensation  shall  V)e  tirst  paid  or 
adequately  secured;  which  compensation 
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shall  be  the  actual  ralne  of  the  property 
taken  or  the  damage  likely  to  be  sustain- 
ed, and  shall  if  desired  by  any  party  in 
interest,  be  ascertained  by  a  court  and 
jury  of  the  county  where  the  property  is 
situated. 

Section  11.  In  all  elections  for  the 
managing  officers  of  a  corporation  each 
member  or  shareholder  shall  have  as 
many  votes  as  he  has  shares,  multiplied 
by  the  number  of  ollicers  to  be  elected  ; 
and  he  may  cast  the  whole  number  of  his 
votes  for  one  candidate,  or  distribute  them 
upon  two  or  more  candidates  as  he  may 
prefer. 

Section  12.  No  corporations,  except  for 
the  construction  of  railioads,  canals  and 
otl:ier  public  highways,  or  for  charitable, 
literary,  scientific  or  religious  purposes, 
shall  be  created  for  a  longer  period  than 
twenty  years. 

Section  13.  No  foreign  corporation  shall 
hold  anj^  real  estate  in  this  State  ;  and  no 
such  corporation  shall  do  any  business  in 
any  city  or  county  of  the  State  without 
having  a  known  place  of  business  in  such 
city  or  county,  and  an  authorized  agent 
upon  whom  process  may  be  served. 

Section  14.  No  corporation  shall  engage 
in  any  otlier  business  than  that  expressly 
authorized  in  its  charter  nor  shall  it  take 
or  hold  any  real  estate  except  whnt  maj^ 
be  necessary  and  proper  for  its  legitimate 
business. 

Section  15.  The  franchise,  the  rolling 
stock  and  movable  property  of  all  corpo- 
rations shall  be  deemed  personal  property 
and  shall  be  liable  as  such  to  execution 
and  sale  for  their  debts. 

Section  1G.  Any  general  banking  law 
which  shall  be  pussed  shall  provide  for  the 
registry  and  countersigning  by  an  olficer 
of  tlie  State  of  all  notes  or  bills  designed 
for  circulation,  aiid  that  ample  security  to 
the  full  amount  thereof  shall  be  deposited 
with  the  State  Treasurer  for  the  redemp- 
tion of  such  notes  or  bills. 

Section  17.  No  suspension  of  specie 
payments  shall  be  permitted  or  sanctioned 
by  law  ;  and  no  banking  or  other  corpora- 
tion shall  receive,  directly  or  indirectly, 
a  "•reater  rate  of  interest  than  is  allowed 
by  law  to  individuals. 

Section  18.  The  majority  of  the  man- 
aging otticers  of  all  corpoi-ations  organ- 
ized under  the  laws  of  this  State  shall  bo 
citizens  of  the  State. 

Section  19.  All  insurance  comi>anies 
incoriiorated  by  other  States  and  doing 
business  in  this  State  shall  bo  suliject 
to  the  same  rate  and  measure  of  taxation 


as  similar  companies  incorporated  by  this 
State. 

Section  20.  No  building  or  loan  asso- 
ciation or  similar  organization  shall  be 
permitted  gr  established  which  does  not 
provide  in  its  charter  for  publication  at 
stated  periods  of  the  nanies  of  all  share- 
holders, the  number  of  shares  held  by 
each  and  the  amount  of  money  paid  in 
and  the  number  of  shares  borrowed  upon 
and  by  whom  received. 

Section  21.  Any  number  of  persons, 
upon  making  such  publication  as  the 
Legislature  may  by  general  law  prescribe, 
may  associate  themselves  together  for 
business  purposes  with  several  liabilities 
l^roportionate  only  to  their  individual  in- 
vestments. 

Section  22.  At  the  first  general  elec- 
tion after  this  Constitution  takes  effect, 
and  every  three  j'ears  thereafter,  the 
qualified  electors  of  the  Commonwealth 
shall  elect  a  State  officer  to  be  called  the 
Comptroller  of  Corporations,  whose  duty 
shall  be  to  see  that  every  corporation  do- 
ing business  in  Pennsylvania  has  com- 
I>lied  with  all  the  provisions  of  its  charter 
and  tlie  requirements  of  the  law,  and 
hereafter  no  corporation  shall  begin  to  do 
business  until  it  has  olitained  from  said 
Comptroller,  a  certificate  that  it  has  the 
capital  paid  in  which  may  be  required  by 
law,  and  has  in  all  respects  conformed  to 
all  laws  relating  to  the  class  of  corpora- 
tions to  which  it  belongs. 

It  shall  be  the  duty  of  said  Comptroller 
to  report  all  delinquencies  of  corporations 
to  the  Attorney  General,  and  to  the  Leg- 
islature, with  such  recommendation  as 
the  nature  of  the  case  may  require. 

The  President.  This  article  has  now 
been  read  tbe  first  time.  It  will  be  laid 
on  the  table  and  printed  in  journal  form. 

THE   JUDICIAL   SYSTEM. 

Mr.  Lawkence.  Imove  that  the  House 
resolve  itself  into  committee  of  the  whole 
on  the  article  reported  by  the  Committee 
on  the  Judiciary. 

The  motion  was  agreed  to,  and  the  Con- 
vention accordingly  resolved  itself  into 
committee  of  the  whole,  Mr.  Harry  White 
in  the  chair. 

Tlie  Chairman.  When  the  committee 
rose  yesterday  they  had  under  considera 
tiou  the  amendment  proposed  by  the  del- 
egate from  Lancaster,  (Mr.  D.  W.  Patter- 
son,) Avhich  was  to  strike  out  of  the 
sovetith  section  from  the  word  '-to"  in  the 
second  line  to  tlie  word  "and"'  in  the 
tenth  line  inclusive. 
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Mr.  LILT.Y.  I  believe  I  had  the  floor  on 
that  question  at  the  time  of  the  adjourn- 
uient  ycsterda}^  I  am  in  favor  of  the 
amendment  of  the  gentleman  from 
Lancaster  for  the  reasons  stated  hy  me 
last  evening.  I  have  but  a  very  few 
words  to  say  in  addition.  Since  then  I 
have  had  conversations  with  intelligent 
gentlemen  not  belonging  to  the  Conven- 
tion, as  well  as  memljers  of  the  Conven- 
tion, on  this  subject,  and  I  really  feel  that 
nil  I  said  yesterday  was  right  and  proper, 
that  the  adoption  of  such  a  provision  as 
this  will  be  loadhig  down  the  Constitu- 
tion in  such  a  way  that  there  will  be  a 
tremendous  majority  against  allowing 
the  judges  of  the  courts  to  appoint  these 
ofFicere.  I  am  foi  allowing  the  people  to 
elect  them.  I  think  there  should  be 
some  regulation  as  to  their  salaries.  I 
am  disposed  to  accept  all  that  has  been 
.«^a:d  by  the  gentleman  from  Philadelphia 
and  others,  that  the  fees  of  these  officers 
i!i  many  counties  are  entirely  too  large 
for  the  duties  performed  by  then).  I 
think  there  should  be  an  amendment 
made  providing  that  their  salary  should 
ne%'er  be  as  great  as  that  of  the  judge  pre- 
siding in  the  court.  I  hope  that  at  present 
the  amendment  of  the  gentleman  from 
Liancastor  will  be  adopted. 

Mr.  .T.  R.  Read.  Mr.  Chairman  :  I 
trust  that  the  amendment  of  tlie  gentle- 
man from  Lancaster  will  not  be  adopted  ; 
171  advocating  the  section  before  the  com- 
mittee I  do  not  understand  that  I  am  do- 
ing anj'  violence  to  the  conviction  that  I 
have,  that  the  judges  should  have  no  ex- 
tra-judicial power.  I  agree  perfectly  that 
the  power  of  making  general  appointments 
.shall  be  taken  away  from  them  ;  but  I  be- 
lieve that  the  oflicers  named  in  this  sec- 
tion are  in  a  measure  proper  subjects  for 
appointment  by  the  court.  Who  are  these 
officers?  They  are  the  mere  custodians 
of  the  records;  they  are  the  keepers  of 
the  seal ;  they  are  the  officers  who  enter 
the  minutes  and  decrees  of  the  court.  To 
them  must  we  confide  the  proper  entry  of 
those  decrees  and  minutes  and  the  keei>- 
ing  with  safety  of  the  records  and  dockets 
of  the  court.  That  being  so,  as  they  are 
purely  officei-s  of  the  court,  vdiy  sliould 
they  not  be  appointed  by  that  department 
which  alone  they  are  to  serve  ? 

Again,  jNIr.  Chairman,  by  adopting  this 
section  as  it  comes  from  the  committee,  it 
seems  to  me  we  fix  the  responsibility  just 
where  we  want  to  have  it.  In  the  event 
of  a  protlionotary  or  a  clerk  discharging 
his  duties  in  an  improper  manner,  either 


carelessly  or  with  gross  negligence,  we 
have  then  a  tribunal  to  whom  we  can  go 
and  make  complaint,  and  by  whoni  the 
fault  can  be  rectified  ;  whereas  under  ex- 
isting circumstances,  if  such  a  thing  oc- 
curs, we  are  oljliged  to  wait  until  the 
recurring  election  comes  around,  and  then 
the  remedy  may  be  v.^orse  than  the  dis- 
ease, and  the  substitute  worse  than  the 
original. 

I  do  not  believe  tliat  iiny  evil  would  re- 
sult from  the  adoption  of  this  section.  It 
has  been  so  carefully  prepared  that  it 
seems  to  me  to  meet  the  case  exactly.  By 
it  the  courts  are  authorised  to  appoint  the 
clerks  and  to  appoint  the  protlionotaiy, 
and  then  the  protlionotary  is  authorized, 
by  and  with  the  approval  of  the  couri,  to 
appoint  his  assistants.  The  salary  is  to  be 
determined  by  the  Legislature.  I  am 
not  willing  to  give  the  court  the  power  to 
fix  the  salary,  but  I  am  as  I  have  indica- 
ted in  favor  of  permitting  them  to  select 
the  persons  who  are  to  till  these  positions 
of  importance  and  of  trust,  and  then  let- 
ting the  Legislature  after  those  persons 
have  been  selected  fix  the  salary  and  say 
what  compensation  thej^  sliall  receive.  I 
trust,  Mr.  Chairman,  that  this  Convention 
will  not  be  deterred  from  adopting  this 
section  by  the  language  that  has  fallen 
from  the  lips  of  the  gentleman  from  Car- 
bon (Mr.  Lilly.)  Itisquite  true  thatthere 
are  a  large  number  of  people  in  this  city 
who  would  be  opposed  to  such  a  change 
as  this  ;  but  I  think  if  we  are  to  give  their 
thoughts  and  their  language  the  attention 
to  which  they  think  they  are  entitled  we 
might  as  well  have  adjourned  when  we 
met  at  Harrisburg,  for  nothing  that  this 
Convention  will  do,  I  assure  you,  sir,  will 
meet  their  approval.  No  check  that  we 
place  upon  the  power  of  the  Legislature, 
no  limit  that  we  place  upon  the  power  of 
the  Executive,  no  power  that  we  strip 
from  the  judiciarj-  will  be  satisfactory  to 
this  large  class  in  this  community.  I  do 
hope  that  the  members  of  this  Convention 
will  not  be  deterred  by  the  note  of  Avarii- 
ing  sounded  by  my  friend  from  Carbon  ; 
for  we  may  rest  assured  tliat  the\-  will 
oppose  the  adoption  of  the  fruits  of  onr 
lai)or. 

They  will  fight  it  witii  all  their  power 
and  with  all  their  evil  zeal.  If  we  are  to 
hesitate  in  the  work  we  have  before  us 
and  prune  and  shape  our  measures  for  the 
purpose  of  conciliating  them  with  mild 
and  gentle  remedies,  our  Constitution 
will  be  a  mere  rope  of  sand.  Of  course 
they  are  not  willing  to  have  taken  fi-oni 


194 


DEBATES  OF  THE 


them  any  prize  that  they  have  heretofore 
had,  and  the  offices  that  are  mentioned  in 
this  section  are  really  great  golden  prizes. 
One  or  two  of  them  yield  an  annual  in- 
come of  nearly  thirty-tive  thousand  dol- 
lars. Is  it  any  wonder  then  that  the  peo- 
ple alluded  to  by  my  friend  from  Carbon 
should  be  jealous  and  watchful  of  those 
prizes,  and  that  they  should  be  anxious 
to  induce  us  to  leave  them  alone  ? 

In  saj'ing  this  I  do  not  wish  to  be  un- 
derstood as  being  opposed  to  the  people 
retaining  all  the  power  that  they  deem 
necessary  for  their  safe  government ;  but 
these  are  not  political  otTices.  They  are 
simplj^  ministerial  positions  of  trust  and 
conftdeu'ce,  for  which  men  should  be  se- 
lected Avith  the  greatest  discrimination, 
in  which  there  should  be  some  direct  and 
immediate  responsibility,  and  there  can 
be  no  such  responsibility  unless  the  power 
of  making  the  appointments  is  vested 
in  some  tribunal  to  which  we  can  go  with 
our  word  of  complaint  upon  the  perfor- 
mance of  an  improper  act,  and  ask  for  its 
immediate  redress.  That  cannot  be  done 
under  the  present  state  of  affairs.  If  the 
prothonotary  employs  negligent  assis- 
tants who  carelessly  do  the  work  that  is 
contided  to  them,  important  as  it  is,  we 
have  no  redress.  We  can  go  to  the  coiu-t 
and  make  complaint  and  the  court  can 
complain  to  the  prothonotary,  and  that  is 
the  end  of  it.  The  members  of  the  bar 
of  this  city  know  well  that  serious  and 
important  work  in  the  offices  of  thecovirts 
of  this  city  is  not  done  as  well  as  it 
sliould  be  ;  and  in  saying  that  I  speak  as 
mildly  as  I  possibly  can,  trusting  that  I 
.shall  not  hurt  the  feelings  of  any  incum- 
bent of  any  of  these  offices. 

Mr.  Beebk.  Will  the  gentleman  from 
Philadelphia  allow  himself  to  be  interro- 
gated ? 

Mr.  J.  R.  Read.    Certainly. 

Mr.  Beebe.  Then  I  desire  to  ask  the 
gentleman  whether  if  this  power  is  vested 
in  the  j  udges  it  cannot  be  used  as  election- 
eering capital  by  candidates  for  the  judi- 
ciary ? 

Mr.  J.  R.  Read.  I  think  not,  and  for  a 
manifest  reason:  The  judges  are  notall  to 
be  elected  at  one  time,  and  the  officers  of 
tlie  courts  are  to  be  appointed  for  the  term 
of  six  yeai-s.  I  do  not  understand  either 
that  the  judges  of  the  same  court  are  to  be 

ected  at  the  same  time  the  prothonota- 
ries  are  to  be  appointed  or  the  clerks  se- 
lected. Not  more  than  two  or  three  judges 
will  be  chosen  at  any  one  time  and  they 
will  not  be  judges  of  the  same  court.  The 


prothonotary  is  to  be  appointed  by  all  the 
judges  of  all  the  courts  acting  together, 
and  the  chief  clerk  of  each  court  by  the 
three  judges  who  compose  that  court.  I 
do  not  understand  that  the  judges  will  be 
elected  at  the  same  time,  and  hence  com- 
binations would  not  be  possible  between 
candidates  for  the  bench  and  aspirants  for 
offices  under  the  courts. 

For'these  reasons  I  am  in  favor  of  tho 
section  as  it  has  been  reix)rted  by  the 
Committee  on  the  Judiciary,  and  I  do 
trust  that  as  this  section  is  to  be  applied 
only  to  the  city  of  Philadelphia,  unless 
the  gentlemen  from  Allegheny  desire  its 
provisions  extended  to  that  county  which 
I  will  favor  if  tliey  so  request,  the  section 
will  be  adopted  by  the  committee  of  tho 
whole. 

If  the  section,  as  it  has  been  submitted  by 
the  Judiciary  Committee,  be  adopted  by 
this  Convention  the  people  of  Piiiladel- 
phia  will  I  am  sure  be  very  grateful.  The 
effect  of  it  will  be  to  relieve  them  from 
some  of  the  excessive  taxation  that  now 
presses  upon  them.  Think,  sir,  of  one  of- 
tiee  in  this  citj^  yielding  an  income  of  fSO,- 
0(K>  a  year.  If  that  money  were  to  go  into 
the  treasury  of  the  city,  where  it  right- 
fully belongs,  it  would  to  that  extent  re- 
lieve VIS  of  the  heavy  load  of  taxation 
which  is  now  upon  us.  And  this  is 
but  one  othce.  The  fees  that  are  ac- 
cumulated in  other  offices  in  this  city 
are  proportionately  large ;  and  for  that 
reason  among  others  I  ask  the  committee 
of  the  whole  to  adopt  the  section  just  as 
the  Committee  on  the  Judiciary  have  re- 
ported it. 

Mr.  Hanna.  Before  my  colleague  takes 
his  seat,  I  desire  to  ask  him  whether  in 
this  section  under  consideration,  it  is  pro- 
posed that  the  courts  shall  appoint  the  of- 
ticer  to  whom  he  alludes. 

Mr.  J.  R.  Read.  No,  sir.  I  used  that 
simply  by  way  of  ilhistration. 

Mr.  J.  N.  Purviance.  Mr.  Chairman: 
I  propose  not  only  to  vote  for  the  amend- 
ment of  tho  gentleman  from  JLancaster ; 
but  I  sliall  vote  against  the  entire  sectioii 
for  the  reason  among  others,  th.it  1  think 
we  should  endeavor  to pi-eservo uniformity 
in  the  Constitution.  Since  the  adoption 
of  the  Constitution  of  1838,  the  prothono- 
taries  of  all  the  courts  of  common  pleas 
and  other  courts  of  this  Commonwealth, 
except  tho  Supreme  Court,  have  been 
elected  by  the  people. 

I  anx  o^^posed  to  this  section  for  another 
reason.  It  makes  a  change  in  tho  tenure 
of  tho  office.     The  prothouotaiy  in  tho 
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city  of  Philadelphia  is  to  hold  offleo  for 
the  period  of  six  years,  whilst  in  all  tho 
other  counties  of  the  Commonwealth  they 
are  to  hold  their  offices  but  for  three  j-ears. 
I  see  no  reason  whatever  for  the  chani^e 
and  I  agree  with  n\y  friend  from  Carbon 
(Mr.  Lilly)  that  if  we  adopt  this  section 
and  thus  make  a  different  rule  for  the 
city  and  county  of  Philadpli^hia  from  that 
■which  we  do  for  all  the  other  counties  of 
the  Commonw^ealth,  it  will  beget  in  this 
city  and  perhaps  elsewhere  a  general 
opposition  to  the  w-hole  Constitution;  wo 
shall  perhaps  load  it  dowm  with  such  pro- 
visions, obnoxious  to  the  peo])le  generally 
that  the  whole  Constitution  may  fail  when 
submitted  for  ratification. 

Mr.  Stewakt.  Will  the  gentleman 
from  Butler  allow  me  to  ask  him  a  ques- 
tion? 

Mr.  J.  X.  PuRviANCE.    With  pleasure. 

Mr,  Stewart.  I  wish  the  gentleman 
to  deline  more  clearlj'  the  quarter  from 
which  that  opposition  to  the  Constitution 
will  come. 

Mr.  J.  N.  PuBviANOE.  It  will  come 
from  the  most  active  of  all  the  politicians 
of  tlie  city  and  county  of  Philadelphia, 
those  who  desire  oftice 

Mr.  Stewart,  Then  I  do  not  nnder- 
.stand  the  gentleman  to  say  that  it  will 
como  from  the  mass  of  the  people  them- 
selves? 

Mr.  J.  N.  PuRViANCE,  It  would  come 
from  the  mass  of  the  people  who  would 
give  but  little  attention  to  it  through  the 
influence  of  these  politicians. 

Mr,  Hay,  It  would  also  come  from 
those  who  do  not  want  one  Constitution 
for  the  city  of  Philadelphia  and  another 
for  tlie  remainder  of  the  State. 

Mr.  J.  N.  PuuviANCE.  Precisely;  it 
would  come  from  another  class  who  want 
uniformity  in  our  Constitution.  We 
must  not  forget  that  w^e  are  not  here  as  a 
legislative  body,  but  that  we  are  here  to 
make  a  Constitution,  that  we  arc  here  to 
declare  general  principles,  and  to  leave 
details  to  the  Legislature.  We  are  al- 
ways to  have  a  Legislature  as  long  as  this 
government  stands,  and  we  must  confide 
in  the  integrity  and  in  the  capacity  of  the 
Legislature  to  pass  laws,  and  I  would 
here  remark  that,  so  far  as  my  experience 
goes,  the  Legislature  of  Pennsylvania 
have  alwaj's  proved  faithful  in  the  pas- 
sage of  all  general  laws.  The  evil,  that 
which  begets  corruption  in  the  Legisla- 
ture, is  special  legislation  ;  and  if  this 
Convention  can  give  to  the  people  of  the 
Commonwealth    amendments    to    check 


and  stop  entirely  special  legislation,  they 
will  have  attained  a  great  iwint,  they 
will  have  attained  a  great  victory.  Look 
now,  for  example,  at  our  statutes.  So  far 
as  relates  to  the  law  of  decedents,  of  intes- 
tates, of  elections,  the  regulation  of  the 
courts  of  justice,  of  the  common  schools, 
of  township  and  county  laws,  revenue 
laws,  Ac,  throughout  all  the  Common- 
wealth, and  all  tho  other  laws  of  a  gene- 
ral character  which  have  been  passed  by 
the  Legislature,  especially  the  laws  passed 
immediately  after  the  adoption  of  the 
Constitution  of  IS.'^S,  and  j'ou  will  find 
that  the  Legislature  have  not  been  un- 
mindful of  their  duty.  They  have  ever 
responded  to  the  wishes  of  their  constitu- 
ents in  the  passage  of  all  important,  use- 
ful general  laws. 

Therefore  I  say  that  in  this  Constitution 
we  should,  as  far  as  practicable,  avoid  all 
kinds  of  special  or  exclusive  acts  by  which 
one  county  will  have  a  difterent  constitu- 
tional law  from  another  county,  by  which 
the  prothonotary  of  one  county  will  hold 
his  office  for  a  longer  period  of  time  than 
the  prothonotarj^  of  another  county.  I 
trust  that  this  section  will  be  voted  down 
entirely  and  that  this  Convention  will  sec 
tho  importance  of  endeavoring,  as  far  as 
practicable,  to  preserve  uniformity  in 
whatever  we  may  do  in  this  bodj'. 

Mr.  Temple.  Mr.  Chairman  :  I  hope 
that  the  section  under  consideration  will 
bo  adopted  by  the  committee  of  the 
whole  in  the  precise  form  in  which 
it  came  from  tho  Committee  on  the  Judi- 
ciary. I  desire  Lriefly  to  advocate  its 
adoption,  but  beg  leave  to  preface  the  re- 
marks that  I  am  about  to  make  with  a 
reference  to  what  has  taken  place  in  the 
Legislature  of  Pennsylvania  during  the 
last  few  years. 

We  all  know— and  to  this  fact  I  desire 
to  specially  call  the  attention  of  members 
from  tho  country — that  there  has  been 
great  evil  connected  with  what  in  Phila- 
delphia are  known  as  the  "Row  Offices." 
The  people  have  endeavored  to  correct 
the  abuses,  there  have  boon  great  outcries 
against  the  management  of  those  offices, 
and  during  the  last  two  or  three  sessions 
of  the  Legislature  an  efitbrt  was  made  by 
some  of  the  members  froni  Philadelphia 
to  have  the  system  changed  and  to  have 
all  our  municipal  officers  paid  salaries. 
We  remember  that  during  the  last  ses- 
sion Senator  McClure  had  a  measure 
passed  through  the  Senate,  it  being  one 
of  a  series  of  bills  that  have  l^een  iiro- 
posed  for  a  number  of  years,  providing 
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that  the  offices  of  the  city  of  Phihidel- 
phia  should  bo  made  salaried.  He  was 
very  liberal  in  the  salaries  that  he  pro- 
posed to  pay  these  officers ;  but  yet  by 
reason  of  certain  influences  tliat  measure 
did  not  become  a  law.  It  has  failed  to 
become  a  law  on  several  different  occa- 
sions. 

I  thinlc,  Mr.  Chairman,  that  the  people 
of  the  city  of  Pliiladelphia  ai'e  prepared 
for  this  change,  and  if  we  agree  to  give 
them  the  change  in  a  constitutional  pro- 
vision, I  think  the  people  will  I'atif^^ 
what  we  do.  I  had  hoped  that  the  dele- 
gates from  the  city  of  Philadelphia  upon 
this  particular  matter  would  have  had 
some  control.  So  far  as  relates  to  other 
portions  of  the  State,  I  have  nothing  to 
siy.  I  made  it  my  business  this  morning 
to  go  around  and  see  the  delegates  from 
the  city  generally,  and  I  find  that  they 
are  almost  unanimously  in  favor  of  a 
provision  in  the  Constitution  something 
like  this. 

Mr.  Hay.  I  would  lilce  to  ask  the  gen- 
tleman a  question. 
Mr.  Tkmplk.  Very  vv^ell. 
Mr.  Hay.  I  desire  to  ask  the  gentle- 
man from  Philadelphia  whether  it  is  his 
opinion  that  the  delegates  from  Philadel- 
phia here  should  be  permitted  to  make  a 
Constitution  for  this  city  and  that  the  rest 
of  us  should  make  one  for  the  rest  of  the 
State. 

Mr.  Temple.  Mr.  Chairman :  I  did 
not  mean  to  say  that;  but  I  onlj' meant 
to  say  this,  and  I  desire  to  be  understood  : 
Tiiat  the  delegates  from  the  city  of  Phila- 
delpliia  are  presumed  to  understand  in 
these  matters  of  practice  and  genei-al  rou- 
tine in  office  what  the  people  want,  better 
than  the  delegates  from  the  counti-y,  and 
that  is  as  far  as  I  desired  or  intended  to  go. 
The  delegates  ui^on  this  floor  from  the 
city  of  Philadelphia  are  almost  unani- 
mously of  opinion  that  some  provision 
like  this  ought  to  be  put  in  the  Constitu- 
tion, and  I  believe  that  they  favor  it,  first, 
because  we  need  it,  and  second,  because 
we  have  failed  to  get  it  from  the  Legisla- 
ture. There  never  was  a  measure  more 
commendable  and  more  strenuously 
urged  than  the  one  embraced  in  this  sec- 
tion. It  is  almost  identical  with  the  one 
introduced  by  Senator  M'Clure  last  win- 
ter in  the  Senate  of  Pennsjdvania.  He 
succeeded  in  having  it  passsd  there,  and 
I  believe  the  same  bill  Jiad  i)assed  the 
Senate  two  or  three  tin\cs  before  ;  but 
when  it  went  into  the  other  branch  of  the 
Legislature,  it  was  killed  olfand  t!ie  pco- 


]->le  of  this  city  were  left  in  the  position 
that  they  have  been  lioretofore  jjlaced  in. 
Therefore  I  saj^  that  I  believe  the  dele- 
gates from  the  city  ought  to  have  some 
control  over  this  matter  or  at  least  the 
delegates  from  the  country  should  be 
willing  to  advise  with  them  about  it. 

Tiiere  is  another  thought  that  strikes 
me  in  addition  to  that  which  has  alreadj' 
been  stated  so  ably  by  the  delegate  from 
Philadelphia  (Mr.  J.  R.  Read)  and  that  is 
this:  I  take  it  that  the  office  of  jirothon- 
otary  of  the  court  is  merely  a  clerical  of- 
fice. He  stands  to  the  court  in  almost  the 
position  of  a  clerk  to  his  employer.  He 
is  to  have  charge  of  the  records,  he  is  to 
perform  all  duty  that  is  necessary  to  be 
])erformed  in  order  to  keep  the  records  of 
the  court  clear  and  correct,  and  certainly 
the  court  ought  to  have  some  control  over 
its  own  records  ;  and  the  only  way  to  ac- 
comj^lish  this  is  to  give  the  courts  author- 
ity to  select  their  own  otlicers. 

Now  let  us  sec  whether  the  courts  have 
any  control  over  the  prothonotaries  in  the 
city  of  Philadelphia.  It  was  stated  here 
a  few  daj's  ago  bj^  a  distinguished  dele- 
gate who  has  had  great  experience  in  mat- 
ters of  this  kind  and  who  has  had  an  op- 
portunitj-  from  his  experience  upon  the 
bench  and  at  the  bar  also  to  get  an  inside 
view  into  these  matters,  that  although  a 
prothonotary  had  wilfully  violated  the 
law,  although  he  had  actually  committed 
a  gro&s  misdemeanor  in  office,  j-et  thei-e 
was  no  mode  of  getting  at  it.  He  could 
not  be  reached  by  any  proper  process  of 
the  court ;  and  I  remember  very  well 
when  that  matter  was  being  dicussod  in 
the  public  press  that  I  myself  was  spoken 
to  by  some  of  the  judges  of  this  city  and 
was  asked  to  try  to  have  adopted  just 
such  a  measure  as  this.  The  judges  in 
the  city  of  Philadelphia  are  perfectly  wil- 
ling, as  I  understand,  to  be  relieved  of  all 
appointing  power,  except  as  to  their  own 
tipstaves  and  clerks ;  and  if  delegates 
from  the  country  understood  how  things 
are  conducted  in  this  city,  my  judgment 
is  that  there  would  be  no  two  sides  to  this 
question. 

Mr.  Chairman,  it  has  been  stated  hero 
that  opposition  would  grow  up  against 
the  Constitution  if  such  a  clause  as  this 
were  put  in.  If  we  are  to  sit  quietly  by 
and  adopt  a  Constitution  which  will  be 
voted  for  and  approved  of  b^^  the  class  of 
persons  referred  to  by  the  delegate  from 
Carbon,  and  also  by  the  delegate  from 
Philadelphia  who  .spoke  last,  then  siu-ely 
this  Convention  never  ovtglit  to  have  as- 
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sembled.  I  mean  to  hay  that  if  the  dale- 
gMtos  upon  this  floor  think  there  is  a  ne- 
cessity for  phicingan  article  like  this  in  the 
Constitution  and  if  we  are  to  be  deterred 
from  making  that  a  part  of  the  Constitu- 
tion because  it  will  he  distasteful  to  a  class 
of  [)ersons  who  have  been  described  by 
my  colleague  (Mr.  J.  R.  Head)— and  it  is 
unnecessary  for  me  to  refer  to  them 
again — if  we  are  to  desist  from  incorporat- 
ing a  v.iiolosome  provision  in  the  Consti- 
tution of  Pennsylvania  because  that  class 
of  people  will  be  arrayed  against  it,  I 
must  confess  that  our  labors  will  be  in 
vain. 

The  delegate  from  Butler  (Mr.  J.  N. 
Purvianee)  seems  to  think  that  this  class 
of  men  will  defeat  the  Constitution.  I 
will  take  the  liberty  of  saj-ing  to  tlie  dele- 
gate from  Butler,  and  also  to  the  delegate 
from  Carbon,  that  they  are  very  much 
mistaken  if  they  believe  that  a  Avhole- 
some  provision  in  the  Constitution  of 
Peiu»sylvania  such  as  this,  a  provision 
wliich  meets  the  wants  and  requirements 
of  our  people,  will  be  rejected.  I  cannot 
believe  that  when  this  Constitution  comes 
to  be  submitted  to  tlie  people  of  Pennsyl- 
vania, and  when  the  people  of  Philadel- 
phia come  to  vote  on  it  and  thej^  see  and 
read  in  that  Constitution  that  hereafter 
our  courts  shall  appoint  the  prothouota- 
ries  and  have  something  to  say  in  refer- 
ence to  appointing  the  clerks  in  their 
offices — I  cannot  believe  that  the  jDeople 
will  sit  by  and  see  a  provision  like  that 
voted  down,  or,  in  other  words,  see  the 
whole  Constitution  voted  down  simply  to 
oblige  the  class  of  men  referred  to  by  the 
delegate  from  Butler.  I  cannot  believe 
that  our  people  will  be  so  remiss. 

Mr.  Xit.es.  Will  the  gentleman  allow 
me  to  ask  him  a  question  ? 

'Sir.  Tbmpi^e.     Certaiul}''. 

?.Ir.  XiLES.  If  the  judges  appoint  the 
prothonotaries,  will  not  the  same  men 
who  now  control  the  election  of  the  offi- 
cers of  tlie  coiirt  control  the  nomination  of 
the  judges,  and  will  not  the  same  corrup- 
tion that  has  heretofore  prevailed  in  the 
nomination  and  election  of  these  otBcers  be 
used  in  the  future  in  the  nomination  and 
in  the  election  of  the  judiciar}''? 

Mr.  Temple.  That  is  a  two-fold  ques- 
tion and  therefore  requires  two  answers. 
In  the  first  place  I  claim  tliat  the  persons 
who  nominate  the  judges  will  be  of  no 
difterent  character  from  those  who  nomi- 
nate thein  now.  The  judges  will  be  nom. 
natcd  by  the  same  Conventions  and  prob- 


ably by  the  sanu;  class  of  people  v.iio 
make  the  nominations  now. 

In  answer  to  the  other  branch  of  the 
question  as  to  whether  the  prothonotaries 
ajipointed  by  the  court  will  not  be  of  the 
same  class  of  people,  I  Avill  say  this:  In 
the  fnst  place,  if  this  section  is  adopted 
there  vvill  be  no  such  inducements  held  out 
to  persons  to  secure  these  lucrative  offices. 
If  this  is  made  a  salaried  office  as  it  should 
be,  there  will  be  no  such  inducements  held 
out  for  persons  to  secure  the  nomination 
and  election.  I  will  say  further  to  the  dele- 
gate from  Tioga  that  in  mj'  jtulgnient  if 
tl\e  judges  of  our  courts  had  the  appoint- 
ment of  these  officers,  their  own  clerks 
and  their  own  tipstaves,  there  would  be 
no  such  crying  evil  m  Philadelphia  as 
there  Jias  been  fm*  the  last  twenty  3-ears. 
Why,  Mr.  Chairman,  it  has  been  stated 
by  a  delegate  from  Philadelphia  that 
some  of  the  officers  in  the  city  of  Phila- 
delphia who  do  not  perform  a  single  part 
of  the  dutiesof  prothonotary,  who  are  not 
even  known  to  the  profession,  who  are 
not  even  known  to  the  courts  in  many  in- 
stances, receive  a  compensation  almost 
incomputable  in  the  way  of  figures  ;  there 
is  hardly  any  waj'^  of  getting  at  it.  Dur- 
ing the  early  sittings  of  this  Convention 
in  Harrisburg  ere  was  information  fur- 
nished the  Convention  giving  us  an  idea 
of  what  the  row  offices  in  the  city  of  Phil- 
adelphia were  worth,  and  there  was  nojie 
of  them  that  made  less  than  ^3t),0J0  to 
§40,000  or  §50,0(»0  a  year. 

It  has  been  the  subject  of  comment  both 
in  private  circles  and  in  public  meetings 
upon  more  than  one  occasion  that  if  the 
Legislature  would  only  pass  a  bill  relating 
to  the  city  of  Philadeli^hia  whereby  these 
offices  would  be  made  salaried  and  the 
fees  taken  in  at  the  various  offices  placed 
in  the  city  treasury,  there  would  be  four 
times,  yes,  I  almost  had  said  there  would 
be  ten  times  sufficient  to  pay  the  whole 
judiciary  of  the  city  of  Philadelphia. 

Mr.  Hanna.  I  should  like  to  ask  luy 
friend  a  question. 

Mr.  Temple.     Certainly. 

Mr.  ITanna.  I  ask  the  gentleman 
whether  he  does  not  know  that  the  jiro- 
thonotaries  pay  out  of  their  receipts  the 
salaries  of  all  their  clerks  and  subordi- 
nates ? 

Mr.  Temple.     I  do  know  that. 

Mr.  Hanna.  The  gentleman  has  not 
stated  it. 

Mr.  Temple.  I  do  know  that ;  but  it  is 
immaterial.  Certainly  the  prothonota- 
ries pay  their  own  clerks  ;    but  my  friend 
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knows  very  Avell  that  it  only  requires  a 
term  of  three  years  in  the  city  of  Phila- 
delphia in  any  of  our  row  offices  for  a  per- 
son paying  his  clerks  as  the  delegate  states 
to  become  immensely  wealthy.  Now  in 
the  term  of  three  years  a  person  who  does 
not  do  a  single  particle  towards  the  per- 
formance of  the  duty  of  the  office,  after 
paying  his  clerks  and  all  the  expenses  of 
the  office,  becomes  immensely  wealthy. 

Well  now,  Mr.  Chairman,  this  is  too 
serious  a  qviestion  to  be  considered  in  an 
envious  manner,  because  lam  not  here  to 
advocate  v/hat  I  believe  to  be  a  reform 
simply  because  certain  persons  have  made 
money  out  of  the  oiiices ;  but  I  do  believe 
it  will  be  the  senseof  this  Convention  that 
if  it  is  established  that  our  whole  judiciary 
system  in  the  city  of  Philadelphia  could 
be  kept  up  without  expense  to  the  State 
or  county,  and  siiitorsbe  charged  no  more 
for  their  litigation  than  they  are  now 
charged,  we  are  ready  to  adopt  this  re- 
form. 1  believe  that  this  Convention  Avill 
recognize  a  fact  like  this  ;  and  if  we  can 
show  the  delegates  wlio  are  not  familiar 
with  the  mode  of  procedure  in  Philadel- 
phia that  there  is  sufficient  money  taken 
from  the  pockets  of  suitors  to  pay  for  the 
whole  judicial  machinery  of  the  city  of 
Philadelphia,  they  will  assist  us  to  adopt 
a  refoi-m  like  this. 

Mr.  Chairman,  I  would  not  advocate 
the  insertion  of  this  section  in  this  Con- 
vention if  I  believed  we  could  get  redress 
from  the  Legislature.  I  have  as  much 
hope  as  has  the  delegate  from  Butler  that 
we  shall  have  a  different  Legislatnre  pro- 
bably in  the  future  ;  but  I  say  that  the  in- 
fluences which  can  bo  brought.to  bear  up- 
on the  Legislature — I  do  not  mean  of  a 
l^ecuniary  character  necessarily  but  influ- 
ences of  a  i^rivate  and  personal  char- 
acter— to  permit  the  _law  to  remain  as 
it  is  are  of  such  a  character  that  we  need 
not  hope  for  redress  in  that  quarter.  The 
prothonotaries  will  go  to  the  Legislature  ; 
the  members  are  besieged  by  their 
friends,  and  hosts  of  them  they  always 
have,  and  the  reason  they  generally  ad- 
vance is  this  :  They  s:iy  nobody  is  hurt  by 
this,  the  suitors  are  obliged  to  pay  the  ex- 
penses, and  therefore  nobody  is  particu- 
larly injured;  the  county  at  least  has 
nothing  drawn  from  its  treasury  to  pay 
tliesc  prothonotaries,  and  tlie  Legislature 
Willi  tlie  assistance  generally  of  the  mem- 
bers from  the  city  of  Philadelphia  have 
let  this  law  remain  as  it  is. 

INIr.  ('hiarman,  I  do  trust  that  the  dele- 
gates frona  the  interior  of  the  State  will 


give  this  matter  their  careful  and  thought- 
ful consideration.  1  trust  that  they  will 
give  it  that  thought  which  it  justly  de- 
serves. We  are  not  asking  simply  for  a 
change  ior  the  sake  of  change  only.  We 
are  not  asking  it  simply  because  certain 
persons  have  become  wealtliy,  but  we  are 
asking  for  it  in  order  that  a  vast  amount 
of  money  now  paid  into  the  poclvets  of 
half  a  dozen  individuals  may  go  into  the 
city  treasury  and  be  used  for  the  purpose 
of  paying  the  judiciary  of  our  county- 
There  is  one  other  tliought,  Mr.  Chair- 
man, and  then  I  have  done.  The  great 
reason,  in  my  judgment,  outside  of  tlie 
mere  question  of  salary,  which  is  a  sec- 
ondary consideration,  wdiy  the  courts 
should  have  the  appointing  of  their  own 
clerks  and  protlionotaries  is  because  the 
records  of  our  courts  are  not  secure  as 
they  are  now  kept. 

Mr.  Darlington.  Will  the  gentleman 
allow  me  to  ask  a  question? 
Mr.  Tkmple.  Certainly. 
Mr.  Darlington.  Would  there  be 
any  danger,  in  his  apprehension,  if  such 
a  plan  were  adopted,  that  any  of  the 
judges  would  have  young  men  of  their 
own  relations,  who  would  be  acceptable 
officers  ? 

Mr.  TiojiTLE.  Of  course  it  is  possible 
that  the  judges  might  appoint  some  of 
their  relatives ;  but  I  will  go  so  fiir,  if  that 
is  objectionable  to  the  delegate  fron>Ches- 
ter,  as  to  say  that  the  j  udges  should  not  ap- 
point their  own  relatives,  and  that  they 
should  not  appoint,  if  he  wishes  to  go  that 
far,  anybody  recommended  by  their  rela- 
tives. We  are  simply  asking  for  what  wo 
believe  to  be  right  and  just. 

But,  Mr.  Chairman,  as  I  was  saying,  the 
records  of  the  courts  of  the  city  and  coun- 
ty of  Philadelphia  are  not  safe  in  their 
present  condition.  It  is  idle  to  use  mild 
phrases  on  this  subject :  The  records  are 
not  safe.  That  has  been  demonstrated  on 
this  floor  by  the  distinguished  gentlemen 
from  Aiiladelphia  (Mr.  Woodward  and 
Mr.  Dallas.)  There  has  been  more  than 
one  instance  where  the  records  have  been 
taken  from  the  otiice,  and  wlien  we  ap- 
plied to  the  courts,  thej'  were  powerless 
to  affi>rd  relief.  Delegates  will  naturally 
ask  if  the  courts  have  not  control  of  tlie 
matter.  We  say  to  you,  gentlemen,  the 
courts  have  no  control  over  it  except  this 
far:  The  person  who  permits  or  commits 
tliisoutrage  upon  tlie  records  can  be  taken 
before  an  alderman  and  bound  over  for 
his  api)earance  at  court,  and  even  if  he  be 
convicted  of  this  liigli  crime  and  misde- 
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nieauor,  under  our  present  system  he  can 
still  hold  on  to  his  office,  in  defiance  of  the 
judges. 

I  will  add  but  one  word  more,  as  I  think 
there  are  other  delegates  here  from  the 
city  of  Philadelphia  "vvlio  intend  to  say 
something  on  this  subject.  I  trust  that 
the  delegates  from  the  interior  of  the  State 
will  give  this  matter  a  careful  considera- 
tion and  not  be  led  away  witli  the  assump- 
tion that  the  Legislature  will  give  us  re- 
lief, and,  on  the  other  hand,  will  not  be 
deterred  by  the  idea  that  this  section  if 
agreed  to  will  tend  to  defeat  the  adoption 
of  the  Constitution.  The  other  delegates 
from  the  city,  who  can  explain  this  mat- 
ter probably  better  than  I  can,  I  trust  will 
receive  a  careful  and  patient  hearing,  as 
they  all  seem  to  be  anxious  to  have  the 
section  adojited. 

Mr.  Worrell.  Mr.  Chairman  :  T  rise 
merely  to  saj'  that  all  my  constituents 
favor  the  insertion  of  a  provision  of  this 
kind  in  the  Constitution.  There  is  no 
question  upon  whicli  I  have  received  a 
fuller  expression  of  sentiment  than  upon 
this,  and  that  without  regard  to  part}^. 

I  favor  this  proposition  for  three  reasons. 
The  first  is  that  it  will  to  a  very  great  ex- 
lent  prevent  the  corruption  which  now 
exists  in  our  elections.  The  dissatisfac- 
tion with  the  manner  in  which  elections 
are  conducted  in  Philadelpliia  is  owing 
almost  entirely  to  the  scramble  and  con- 
test over  these  moneyed  offices. 

The  second  reason  is,  that  it  will  pre- 
vent the  oppression  of  the  people  through 
the  collection  of  illegal  fees,  for  1  believe 
that  the  moment  these  officers  are  ap- 
pointed by  the  courts  and  are  paid  salaries 
fixed  by  law,  the  bar  and  the  community 
will  resist  the  extortion  which  is  now 
practiced  by  nearly  every  public  officer 
in  the  charging  of  illegal  fees. 

My  third  reason  is,  that  we  shall  obtain 
in  this  manner  competent  and  responsible 
officers  to  perform  the  duties  of  these  po- 
sitions, and  that  those  duties  will  as  a  con- 
sequence be  more  correctly  and  more  sat- 
isfactorily performed. 

1  trust  that  this  section  will  be  adopted. 
I  think  I  can  say  that  it  is  almost  the 
unanimous  sentiment  of  all  the  people  of 
my  district  that  sucli  a  provision  as  this 
should  become  part  of  our  fundamental 
law. 

Mr.  Mann.  Mr.  Chairman  :  As  one  of 
the  country  delegates  I  am  prepared  to 
vote  for  some  provision  either  here  or  else- 
where in  the  Constitution  that  shall  mal<o 
the  officers  referred  to  in  this  section  sal- 


aried officers  instead  of  feed  officers. 
Having  done  that,  I  should  like  to  have 
the  gentleman  from  the  citj'  sitting  before 
me  (Mr.  Temple)  toll  me  why  the  people 
are  not  just  as  competent  to  elect  the  pro- 
thonotary  as  to  elect  the  judge?  I  may 
misappiehend  the  force  of  the  arguments 
that  have  been  made,  but  so  far  as  I  un- 
derstand them,  the  only  reason  given  why 
tlie  people  are  not  as  as  competent  to  elect 
the  prothonotary  as  the  judge  is  to  ap- 
point, is,  that  as  they  are  entitled  to  such 
large  fees  there  is  some  inducement  to 
corruption  ;  but  we  i^ropose  to  take  away 
this  inducement  to  corruption  by  making 
the  office  a  salaried  one.  If  I  understand 
tlie  argument  then,  there  is  notliing  left 
in  favor  of  the  appointment  of  these  offi- 
cers except  the  single  one  that  otherwise 
the  judge  will  not  have  control  of  the  of- 
fice. Well,  sir,  the  law  will,  and  that  I 
think  is  better  than  the  control  of  the 
judge. 

A  good  deal  of  complaint  has  been 
made  here  that  some  of  the  prothonota- 
ries  have  not  at  all  times  done  as  they 
ought  to  have  done  with  regard  to  the  du- 
ties of  the  office.  Sir,  I  undertake  to  say 
as  serious  a  charge  can  be  made  against 
an  officer  appointed  by  the  judges  of  our 
highest  court  as  any  that  can  be  made 
against  the  ofiicers  elected  bj'  the  people 
of  Philadelphia.  If  that  argument  is  to 
be  made  here,  it  will  work  against  all  the 
prothonotaries  or  clerks  of  courts,  for  the 
most  serious  charge  that  has  ever  been 
made  against  a  prothonotary  or  clerk  of  a 
court  has  been  made  against  one  who  was 
appointed  by  the  jitdgesof  the  Supreme 
Court  of  Pennsylvania,  and  I  iielieve  as 
well  founded  as  any  charge  that  has  ever 
been  made  against  anj^  other  officer. 

I  take  it,  it  is  hardly  worth  while  to  al- 
lude to  such  things  upon  this  section. 
They  do  not  grow  out  of  the  election  or 
appointment  of  the  ofiicers.  Every  offi- 
cer should  be  made  subordinate  to  the  law, 
whether  he  is  a  prothonotary  or  a  judge. 
All  officers  should  be  amenable  to  the 
same  high  authority.  I  cannot  under- 
stand why  the  people  are  competent  to 
elect  a  judge  and  incompetent  to  elect  a 
clerk  who  is  to  serve  them.  For  one,  I 
will  not  consent  tliat  any  such  power  as 
tins  sliall  be  given  to  the  judges  in  any 
part  of  Pennsylvania  unless  dilTeront  ar- 
guments shall  be  given  from  those  here- 
tofore adduced. 

Mr.  H.  W.  Palmer.  I  object  to  this 
section  for  one  reason  that  I  have  not  yet 
heard  assigned,  and  that  is,  that  it  creates 
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a  nevr  constitutional  office,  to  wit,  a  chief 
clerk  for  tlie  courts.  It  provides  that  one 
prothonotary  shall  be  appointed  for  all 
the  courts  and  that  eacli  court  sliall  have 
one  chief  cleric.  I  have  heard  of  a  chief 
clerlv  of  the  court  of  quarter  sessions  and 
a  chief  clerk  of  the  orphans'  court,  but  I 
have  never  heard  of  a  prothonotary 's 
chief  clerk  as  a  constitutional  officer  or 
an  officer  recognized  by  law. 

Novr,  who  is  to  be  this  chief  clerk  and 
vv'lnit  are  to  be  his  duties  and  responsi- 
bilities? Suppose  that  he  fails  to  enter  a 
judgment  or  makes  a  mistake  ;  is  the  pro- 
thonotary to  be  responsible  ?  Of  course  it 
woidd  be  wrong  to  hold  the  prothonotary 
responsible,  because  lie  is  not  the  pro- 
thonotary's  appointee;  tlie  protlionotary 
has  notliing  to  do  witu  him.  He  is  a  man 
appointed  b.v  somebody  else,  and  there- 
fore the  protlionotary  should  not  be  held 
respansible  lor  the  mistakes  of  tlie  chief 
clerk. 

I  do  not  suppose  that  we  intend  to 
create  any  new  offices  by  tliis  Constitution 
or  at  least  very  few,  if  any  ;  and  for  this 
reason,  if  for  no  other,  I  siiallvote  against 
the  section.  I  am  against  it  also  for  the 
other  reasons  mentioned  b}^  gentlemen 
here.  I  do  not  see  any  reason  why  there 
should  be  one  rule  for  Philadelphia  and 
another  rule  for  other  counties  of  the 
State.  T  do  not  see  any  reason  why  there 
should  be  special  legislation  in  the  Con- 
stitution because  the  public  ofiicers  of 
Philadelphia  make  monej  out  of  their 
otlices.  It  is  said  that  they  use  this 
monej^  for  corrupt  purposes.  Very 
likely;  Init  if  th.o  city  of  Philadelphia  is 
governed  by  a  little  gang  of  thieves  of 
both  parties,  the  remedy  is  in  the  hands 
of  the  people  themselves.  Let  the  hon- 
est people  of  Philadelphia,  who  are  in 
a  majority  I  believe  of  nine-tenths  or 
eleveu-tv.'elfths,  rise  up  and  attend  to  their 
own  political  affairs  as  jieople  do  in  other 
sections  of  the  State,  and  then  there  will 
be  no  trouble.  The  substance  of  the  com- 
plaint, as  I  understand  it,  is  that  these 
row  officers  make  a  great  deal  of  money 
and  that  they  use  it  for  political  pur- 
poses. In  other  words,  beeiuse  two  little 
gangs  of  thieves  have  got  the  politics  of 
Philadelphia  in  hand,  therefore  there 
should  be  some  special  legislation  in  the 
Constitution  to  meet  that  evil.  I  am 
against  it. 

]\rr.  J.LvNToR.  Mr.  Chairman:  I  shall 
troidjle  the  committee  but  a  moment  on 
this  subject.  If  the  delegates  on  tliis  floor 
from   I'hiladelphia   will    tell   us    exactly 


what  they  want,  perhaps  we  might  know 
better  how  to  act.  We  were  met  here 
yesterday  by  the  gentleman  from  Phila- 
delphia on  the  opposite  side  of  this  Hall 
(3Mr.  Cuj'ler)  who  advocated  a  certain  pro- 
position in  relation  to  the  wantsof  the  peo- 
ple ot  Philadelphia  on  the  judiciaiy.  Tlie 
gentleman  from  Philadelphia  who  sits  at 
my'  right  (iSIr.  Cassidy)  advocated  the 
measure  in  altogethera  dilferent  light.  We 
found  those  two  gentlemen  hi  direct  oppo-. 
sition,  one  against  theotiier,  both  claiming 
that  they  understand  the  needs  of  the 
courts.  We  are  called  upon  this  morning 
to  listen  and  to  meet  the  same  class  of  ar- 
guments.    "Xo  harmony  yet." 

Xow,  sir,  so  far  as  this  section  is  con- 
cerned, I  am  in  favor  of  the  amendment 
offered  by  the  gentleman  from  Lancaster 
(Mr.  I).  W.  Patterson.)  I  am  opposed,  and 
have  ever  been  opposed,  to  vesting  anj-- 
thing  like  an  appointing  povrer  in  the 
courts.  I  belieA'e  in  the  people.  I  think 
it  would  be  a  very  dangerous  precedent,  to 
say  the  least  of  it ;  and  in  a  city  like  Phil- 
adelphia— where  such  patronage  brings 
to  its  recipient  such  great  gain. — I  think 
that  all  over  the  State,  and  I  am  not  one 
of  those  jiersons  who  come  from  the  in- 
terior of  the  State,  that  has  been  referretl 
to,  but  1  am  from  the  opposite  side  of  the 
the  State — we  have  been  very  generally 
satisfied  with  our  elections.  We  elect  the 
prothonotary  there,  as  they  do  here  and 
elsewhere  over  the  State ;  and  I  think  that 
would  be  the  wish  of  most  of  the  people 
over  the  State,  where  they  can  under- 
stand what  their  real  duties  are,  and  I 
think  they  do  understand  tliem,  and 
would  prefer  uniformity ;  and  while  I 
shall  be  glad  at  all  times  to  "accommo- 
date "  by  my  vote,  the  citizens  of  "  Phila- 
delphia," wlien  they  may  desire  anything 
to  facilitate  tlieii'  special  interest  so  long 
as  that  interest  does  not  come  in  conflict 
with  the  general  vrelfare  of  the  State. 

Sir,  I  concur  heartily  with  the  remarks 
made  by  the  gentleman  from  Butler 
(Mr.  J.  N.  Purvianco)  this  morning,  and 
that  ip,  unless  ^^•e  cease  right  where  we 
are  and  drive  out  of  our  labors  so  much  of 
this  tiling  which  is  legislation,  we  sliall 
sit  here  a  long  time  before  we  com- 
plete the  work  of  our  Constitution.  It  is 
really  astonishing  the  amount  of  legisla- 
tion we  are  placing  in  the  Constitution. 
Everything  wbicli  bears  on  that  jioint,  in 
mj-  opinion,  it  is  our  bounden  duty  to 
force  out  of  our  work  and  leave  it  to  the 
jieoplo  or  the  Legislature,  where  it  be- 
longs.    We  had  here  a  few  davs  ago  a  re. 
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port  on  ]'ailroads  and  caual.s  ■which  eon- 
tained  nineteen  sections;  wo  have  the 
judiciary  report  now  before  us  Avhich con- 
tains thirt3'-six  sections;  and  we  have  a 
report  on  legislation  which  contains 
thirty-seven  sections ;  all  told,  about 
ninety-two  sections  in  three  articles.  It 
does  not  look  to  me  as  though  we  were 
l^rogressing  ver}'^  rapidlj'  so  long  as  we 
Ijerniit  so  much  legislation  to  be  brought 
into  these  articles. 

Mr.  Beebe.  Will  the  delegate  from 
Crawford  allow  me  to  ask  him  what  com- 
mittees he  is  on? 

Mr.  Maxtor.  The  gentleman  would 
like  to  know  what  committees  I  am  on. 
Well,  I  am  on  the  Committee  on  Sched- 
ule not  a  very  important  coynmUtee,  I  sup- 
pose, and  I  am  also  on  the  Committee  on 
Country,  Township  and  liorough  Officers — 
not  such  an  important  committee  as  the 
gentleman  is  upon.  I  was  one  of  the  un- 
fortunate delegates  of  this  Constitutional 
Convention  who  had  not  the  honor  to  be 
appointed  on  any  very  important  com- 
mittee, but  lam  content. 

Mr.  Beebe.  They  have  not  yet  re- 
ported. 

Mr.  ^NIantor.  Thej'  have  reported  on 
the  Committee  on  Counties,  Township 
and  Borough  OtHcers.  Xot  on  Schedule, 
of  course,  and  we  have  left  much  to  the 
Legislature  as  the  gentleman  will  see. 
Now,  sir,  I  think  we  should  turn  our  at- 
tention directly  to  this  particular  thing, 
and  that  is,  forcing  out  of  all  these  re- 
ports as  they  come  up  before  us  every- 
thing which  bears  upon  its  face  anything 
like  legislation;  and  whatever  officers  are 
to  occupy  place,  and  have  been  elected 
heretofore — in  my  judgment  the  same 
offices  should  be  filled  b\'  election  and 
not  by  appointment. 

Mr.  CuYLER.  Mr.  Chairman  :  The  pos- 
sibility of  the  existence  of  such  a  condi- 
tion of  things  in  the  city  of  Philadelphia 
and  still  more  the  fact  of  its  existence  ".s 
the  gentleman  from  Luzerne  states,  fur- 
nishes the  highest  reason  for  the  constitu- 
tional a)nendment  which  he  deprecates, 
but  which  I  would  support.  If  it  be  pos- 
sible under  our  sj-steiu  of  government 
that  a  little  band  of  thieves,  as  he  was 
pleased  to  designate  them,  of  both  par- 
ties, can  secure  the  control  of  the  politics 
of  the  city  of  Philadelphia — the  possibil- 
ity of  such  a  thing  and  still  more  the  fact 
of  its  existence  makes  it  not  only  right 
but  necessary  that  the  Convention  should 
interfere  to  control  it.  lie  asks  the  verj- 
significant  question  why  tiie  good  people 


of  Pliiladelphia  who  make  up  eleven- 
twelfths  of  the  population  as  lie  supposes, 
do  not  go  to  the  polls  and  control  this 
matter  ?  I  tell  him  that  when  those 
eleven-twelfths  of  the  good  people  of 
Philadelphia  do  go  to  the  polls  and  vote, 
it  does  not  make  the  slightest  difference 
who  votes  or  how  they  vote,  their  vote  is 
never  counted  in  recording  the  result, 

Mr.  H.  W.  Palmer.  I  suggest  a  vigi- 
lance committee,  then. 

ilr.  CUYEER.  Tlie  gentleman  suggests 
a  vigilance  committee  ;  and  if  it  be  not  in 
the  power  of  this  Convention  to  tind  a 
remedy  for  such  a  condition  of  tilings, 
then  I  think  a  vigilance  couimittee  ought 
to  be  resorted  to;  but  still  I  do  not  stop 
to  discuss  that.  The  fact  is  lamentably 
so.  Nor  do  I  at  all  syinpatliiac  with  the 
view  expressed  by  the  gentleman  from 
Butler  who  said  with  a  great  deal  of 
earnestness  that  we  ought  not  to  have 
one  system  for  the  city  of  Phil-'deiphia 
and  another  for  the  rest  of  the  State,  and 
that  we  ought  not  to  adopt  a  Constitution 
with  this  |)rovision  in,  because  it  would 
not  meet  the  approbation  of  the  voters  of 
the  State,  or  more  particularly  of  the 
bad  men  of  the  State,  of  the  men  who 
control  and  record  the  elections  that 
take  place  in  our  State.  I  know  o\\\y 
one  standard  of  dut}'  here,  and  that 
is  to  do  that  which  is  right,  and  if  this 
Convention  shall  at  last  work  out  the  re- 
sult that  their  consciences  and  their  own 
judgments  approve  and  the  people  of  the 
State  will  not  adopt  it,  let  the  resiponsi- 
bility  rest  where  it  properly  belongs  on 
the  people  of  the  State,  and  we  at  least 
shall  have  the  consolation  of  knowing  in 
our  own  consciences  that  we  have  done 
our  dutj'. 

Now  as  to  the  particular  amendment, 
what  I  have  to  say  about  that  is  simply 
this:  The  functions  of  a  court  of  iustice 
extend  not  merely  to  the  decision  of  causes 
and  the  utterance  of  judgment ;  they  ex- 
tend to  the  making  of  thos.5  records  that 
shall  record  the  actions  and  the  transac- 
tions of  the  ourt,  to  those  minutes  that 
shall  preserve  in  j)erpetual  memory  that 
which  they  actually  do,  and  the  issuing 
of  that  process  which  under  the  seal  of  the 
State  and  armed  with  the  power  of  the  peo- 
ple is  an  expression  at  last  of  the  omnipo- 
tence of  the  people  over  the  property  and 
at  last  even  over  the  lives  of  their  citi- 
zens. The  functions  of  the  court  extend 
to  all  these  records  and  all  these  processes 
and  to  their  presers^ation  and  to  the  fact 
and  the  mode  in   which  copies  of  them 
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shall  be  certified.  These  arc  very  impor- 
tant duties,  and  it  is  hardly  less  important 
that  a  proper  record  should  be  preserved 
of  that  which  the  court  does  than  that  the 
court  itself  sliould  exist,  that  the  court  it- 
self slionld  herir  and  should  decide  causes. 
It  is  hardly  less  important  that  the  process 
which  executes  a  decision  of  the  court  or 
which  summons  parties  before  them  to 
hear  its  judgment,  shall  be  issued  by  com- 
petent men  and  shall  bo  such  as  the  court 
itself  shall  know  is  the  proper  process.  All 
t'-iese  are  thinirs  of  the  last  and  most  vital 
importance,  and  they  are  part  of  the  judi- 
cial life  of  our  courts,  and  for  that  reason, 
and  especially  for  that  reason,  is  it  im- 
portant that  the  court  which  is  to  have  the 
responsibility  of  these  records  should  have 
a  power  over  them  that  shall  be  commen- 
surate with  its  responsibilit}'.  If  the  court 
is  to  be  held  responsible  to  the  world,  as 
it  IS  and  as  it  ought  to  be,  for  that  which 
it  says  and  for  that  which  it  does,  for  the 
process  which  it  issues  to  enforce  its  judg- 
ments, the  court  by  reason  of  that  very 
fact  ought  to  have  a  power  of  seeing  and  a 
pov.-er  of  knowing  that  that  work  is  pi'O- 
perly  done  and  done  i>y  competent  hands. 
It  follows  from  that  one  single  thought, 
and  from  that  only,  that  the  power  of  ap- 
pointing the  prothonotary  or  cliiel  clerk 
of  a  court  should  rest  with  the  court  itself. 
llov,-  shall  3'ou  hold  your  ccmrt  responsi- 
ble for  the  manner  in  which  its  records  are 
kept  if  the  court  is  to  have  no  power  over 
the  otlicer  who  is  to  make  these  records,  a 
power  by  which  it  may  punish  him,  may 
remove  him,  may  check  him,  may  cor- 
rect, and  guide  him  in  the  manner  in 
which  he  discharges  his  duties.  That  is 
the  reason  why  it  seems  to  me  that  the  ap- 
pointment of  the  prothonotary  is  properly 
an  exercise  of  the  judicial  functions  of  the 
judge. 

Let  us  see  how  this  thing  is  actually  car- 
ried out.  I  know  how  it  is  carried  out  in 
this  countj^  of  Philadelphia.  Ko  lawyer 
attains  to  the  position  of  prothonotary  ;  no 
man  goes  there  who  is  educated  to  the 
very  important  and  verj^  responsible  du- 
ties whieli  the  prothonotary  discharges  in 
the  business  of  our  courts.  The  men  who 
are  sent  there  are  laymen  ;  the  men  who 
are  sent  there  are  men  who  are  never 
trained  to  the  particular  duties  that  are  to 
be  discharged.  If  I  want  a  pair  of  shoes 
made,  I  do  not  go  to  a  hat-maker;  if  I 
want  a  hat  n\ade,  I  do  not  go  to  a  shoe- 
maker. If  I  want  anything  done,  I  go  to 
a  man  who  is  skilled  i\i  the  art  that  I  wish 
to  have  applied  and  carrietl  into  etiect  for 


my  benefit.  If  I  want  these  records  of  the 
courts  properly  kept,  if  i  want  this  pro- 
cess properly  issued,  if  I  want  x^roper 
minutes  and  records  of  what  the  court 
does  to  be  preserved,  I  must  go  to  some 
man  whose  habits  of  life,  whose  education, 
whose  training  has  qualified  him  for  the 
particular  duty.  If  it  be  important  that 
the  judge  should  be  educated  for  his  du- 
ties, it  is  only  less  important,  but  still  im- 
portant, that  the  prothonotary  should 
have  had  a  similar  education.  Therefore 
it  is,  because  I  consider  these  functions 
fairly  and  trulj'  judicial,  that  I  would  de- 
posit the  power  of  appointing  the  pro- 
thonotary 111  the  court,  and  for  that 
reason  I  do  not  feel  the  force 

Mr.  H.  W.  Palmer.  Allow  me  to  ask 
a  question.  Would  not  a  remedy  be  found 
in  giving  tlie  court  p->ower  to  remove  for 
cause  and  fixing  salaries  by  law  ? 

Mr.  CuYLER.  That  would  not  be  an 
absolute  remedy,  but  it  would  be  an  im- 
provement ;  it  would  be  a  step  in  the  right 
direction  without  going  the  whole  dis- 
tance. The  p)wer  of  removal  is  an  ex- 
ceedingly delicate  power  to  exercise.  A 
prothonotary-  may  by  negligence  and 
sloth  fulness,  by  ignorance  of  his  particu- 
lar dut}',  come  short  of  the  point  at  which 
you  would  remove  him,  and  j-et  he  might 
inflicta  very  great  injur}''  upon  suitors  in 
the  court.  It  would  be  a  benefit,  but  it 
would  not  be  all  that  we  have  a  right  to 
expect.  That  is  my  answer  to  the  gentle- 
man from  Taizerne. 

Mr.  II.  W.  Palmkr.  Would  it  be  more 
delicate  to  remove  an  appointed  iDrothon- 
otarj'  than  an  elected  one  ? 

Mr.  CuYLER.  In  my  view  far  less  deli- 
cate. For  the  reasons  I  have  mentioned 
I  do  not  see  the  propriety  of  the  amend- 
ment suggested  by  the  gentleman  from 
Lancaster.  He  founds  his  amendment 
upon  a  general  principle  which  is  very 
sound,  the  Avisdom  of  Avhich  every  man 
in  this  Convention  I  hope  recognizes,  and 
that  is  that  Ave  should  avoid  conferring 
patronage  on  the  jadges  as  much  as  pos- 
sible. But  I  do  not  regard  the  appoint- 
ment of  the  protlionotary  as  the  exercise 
of  patronage  on  the  part  of  the  court.  As 
I  have  just  explained,  considering  the 
duties  of  the  prothonotar}"-  quasi  judicial, 
considering  his  duties  to  be  of  that  charac- 
ter that  a  professional  training  should  be 
had  thoroughh^  to  fit  a  man  for  them, 
considering  the  lact  that  the  judges  rest 
under  a  heavy  responsibility  all  the 
while  and  have  a  profound  interest  in. 
that  whicli  the  protlionotary  does,  it  seems 
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to  me  that  they  are  but  exorcising  a  kind 
of  judicial  function  when  they  select  the 
m:in  who  is  to  have  the  custody  of  their 
records  and  who  is  to  bo  their  olllcial  or- 
gan of  communication  with  the  public. 
Therefore  I  think  that  the  objection  does 
not  apply. 

INIr.  Darlington.  Will  the  gentleman 
allow  me  to  ask  him  this  question  :  Would 
it  be  wise  in  his  judgment  to  have  one 
rule  for  the  city  of  Phihidelphia  and 
another  for  the  other  counties  of  the  State 
in  this  respect? 

Mr.  CuYLER.  I  answer  that  bj'  saying 
that,  so  far  as  my  humble  judgment  of 
the  matter  goes,  I  am  in  favor  of  having 
the  prothonotary  appointed  by  tlie  courts 
all  over  the  State.  I  think  that  is  fouuded 
upon  sound  principle  and  I  think  that 
ought  to  be  the  rule  everywhere.  But 
speaking  as  a  delegate  from  the  city  of 
Philadelphia  i^eculiarly  with  reference  to 
the  interests  of  that  city,  I  am  disposed  to 
get  this  for  Philadelphia  if  I  can,  and 
gladly  would  I  vote  on  principle  to  extend 
it  to  the  entire  State,  but  if  gentlemen 
from  the  country  districts  do  not  think  it 
desirable  in  their  districts  I  submit  and 
yield  to  their  judgment  in  that  matter; 
but  so  far  as  this  county  of  my  own  is 
concerned,  I  cannot  be  so  derelict  to  my 
duty  u.nder  any  circumstances  as  not  to 
advocate  with  all  the  earnestness  of  my 
nature,  the  passage  of  this  section  as  re- 
ported by  the  committee. 

Mk.  Darlington.  ]S[r.  Chairman  :  In 
the  earlier  history  of  this  Convention  and 
at  all  times  indeed  I  have  felt  inclined  as 
far  as  I  could  t<3  agree  to  any  measure 
that  the  city  of  Philadelphia  might  want 
for  her  relief  in  almost  an3''  department. 
That  was  my  view  with  regard  to  the 
propriety  of  two  elections.  I  thought 
that  if  Philadelphia  wanted  two  elections 
in  the  course  of  a  year,  it  was  right  to  give 
them  to  her.  I  thought  if  she  wanted  to 
have  them  at  a  particular  day  to  suit  her 
convenience,  it  was  proper  she  should 
have  it,  and  I  voted  for  it ;  but  the  judg- 
ment of  the  gentlemen  from  Philadelphia 
all  around  me  thou  was  that  there  should 
not  be  two  rules  upon  that  important 
question,  one  for  the  city  and  the  other 
for  the  countiy  ;  that  whatever  was  good 
for  one  should  certainly  be  good  for 
the  other.  If  that  is  to  be  considered  the 
adopted  principle  of  this  Convention,  it 
is  a  reason  for  the  difficulty  I  have  in 
agreeing  to  the  notion  that  we  are  to  have 
any  exceptions  in  favor  of  Philadelphia 
with  reuard  to  these  officers.     So  far  as 


regards  the  country  and  so  far  as  my 
knowledge  of  it  extends,  no  inconveni- 
ence, or  at  least  no  considerable  incon- 
venience has  been  felt  from  the  election 
of  our  protho notaries  and  clerks  of  the 
courts  and  all  the  other  officers  of  the 
counties.  I  do  not  suppose  that  the  people 
of  the  State  are  willing  to  confess  them- 
selves unable  to  select  proper  persons  to 
fill  these  offices.  We  never  in  our  exper- 
ience since  the  Constitution  of  183S  has 
been  adopted,  have  felt  any  inconvenience 
save  perhaps  in  one  or  two  instances  lu 
our  county,  in  one  of  which  the  office  was 
occupied  by  a  lawyer  and  in  another  by 
an  ignorannis.  We  had  some  difficulty 
in  each  of  those  two  cases  ;  nevertheless, 
with  the  assistance  of  competent  clerks, 
the  duty  was  performed  generallj-  to  the 
satisfaction  of  the  people.  I  do  not  knov/ 
that  it  would  have  been  any  better  done 
if  these  officers  had  been  appointed,  for  if 
appointed  by  the  Governor — which  in 
general  I  should  like  rather  better  than 
the  appointment  by  the  judges— the  ap- 
pointments are  dictated  by  the  same  men 
who  endeavor  to  elect  them  ;  politicians 
have  a  hand  in  this  always.  How  it  would 
be  if  we  conferred  the  power  on  the  courts, 
we  can  onlj^  conjecture.  Judges  are  but 
men,  and  if  a  near  relative  of  a  j  udge  should 
present  himself  asa  candidate  for  appoint- 
ment to  an  office,  equal  in  capacity  to  any 
other  one  who  should  be  presented,  it  is 
human  nature  that  he  should  incline  to 
appoint  his  relative  ;  and  yet  such  an  ap- 
pointment would  be  very  unsatisfactory 
just  because  of  the  jealousy  everj-body 
feels  on  that  subject.  I  admire  the  prin- 
ciple of  old  Thomas  Jefferson— little  as  I 
am  of  a  Democrat — when  he  announced 
the  doctrine  that  he  would  not  appoint  a 
relative  of  his  own  even  if  he  was  as  w-ell 
qual^Qod  as  any  ore  else,  because  he 
might  be  charged  with  nepotism.  It 
would  be  better  to  appoint  a  stranger,  all 
things  else  being  equal.  I  should,  there- 
fore, think  it  a  little  unsafe.  I  have  had 
no  relatives  in  the  office  of  prothonotary 
or  judge.  I  do  not  know  that  the  judges 
we  have  or  the  judges  that  we  are  to  have, 
even  if  my  colleague  (Mr.  Broomall) 
should  be  elected  to  that  ofiice  in  the  fu- 
ture would  be  likely  to  put  a  relative  in 
the  office  of  prothonatary.  I  do  not  think 
he  would.  I  do  not  suppose  if  my  other 
colleague  (Mr.  Hemphill)  should  attain 
that  office  when  he  acquires  more  years, 
that  he  would  do  an3'thingas  bad  as  that. 
But  is  there  not  danger  in  placing  this 
pov,-er  in  the  hands  of  the  judiciary? 
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woiikl,  if  I  could,  avoid  giving  any  power 
of  appointment  to  the  judic-iaiy  tliat  is 
not  absolutely  necessary  in  tlie  adniiuis- 
tratioa  of  justice.  I  would  indeed  rather 
have,  so  far  as  it  is  possible  to  attain  it,  all 
appointments  of  auditors,  of  masters  in 
chancerj^,  and  of  everything  of  that  kind, 
made  at  the  suggestion  of  the  members 
of  the  bar  v.'ho  are  concerned  in  the  cause 
■where  tlie  ai^pointments  are  made.  Let 
them  select  these  otRcers.  Generally,  I 
know,  it  is  done  ;  and  it  might  be  done  in 
another  M'ay  in  reference  to  the  subject 
now  before  the  committee  of  the  Avhole. 
Members  of  the  bar  might  unite  upon  the 
appointment  of  a  prothonotarj^,  but  it  is 
not  very  likely.  They  can  control  in  his 
nomination  and  the  people  will  generally 
acquiesce  in  their  judgment,  as  they  do 
in  the  selection  of  judges. 

I  therefore  incline  to  the  opinion,  upon 
the  v.-hole  as  this  Convention  have,  by 
solemn  votes,  decided  that  the  same  rule 
must  govern  as  to  all  qualitications  of 
electors  and  as  to  all  elections  for  the 
city  as  for  the  country,  that  the  same  rule 
should  prevail  as  to  officers;  and  inclin- 
ing to  that  general  notion,  I  feel  rather 
impelled  to  support  the  amendment  of 
the  gentleman  from  Lancaster. 

Mr.  Alricks.  JNIr.  Chairman  :  I  hope 
that  a  provision  will  bo  inserted  in  the 
Constitution  requiring  the  prothonotaries 
and  clerks  of  our  courts  to  be  elected  b\^ 
the  people.  I  have  a  great  respect  for  the 
distinguished  delegation  from  the  city  of 
Philadelphia,  and  diiferwith  them  in  this 
regard  reluctantly  ;  but  I  apprehend  that 
■we  shall  sx^oil  the  symmetry  of  the  instrvi- 
ment  we  are  making,  if  we  are  not  consis- 
tent in  the  course  that  we  adopt. 

My  own  preference  would  be  that  all 
judicial  officers  should  bo  selected  by  the 
proper  trib-anal  established  for  that^pur- 
pose,  and  all  representative  officers  elect- 
ed by  the  people,  and  I  am  very  sony 
that  I  have  to  differ  somewhat  in  opinion 
with  a  majority  of  the  gentlemen  in  tl;e 
House  in  regard  to  the  selection  of  our 
judiciary.  There  has  been  but  a  single 
argument  offered  on  thissuV)jeet  here  that 
has  vv-eighed  a  feather  with  me  on  that 
question,  and  that  is  this:  That  the  influ- 
ence of  corporations  has  become  so  vast 
in  this  atate,  that  they  may  aifect  the  tri- 
bunal that  would  have  the  appointment 
of  the  judges  ;  but  even  confessing  the 
full  force  of  this  argument,  I  still  think 
the  rule  ought  to  be  strictly  adhered  to, 
that  all  representative  officers  should  be 
elected  and  all  judicial  otlicers  should  be 


selected.  It  jnay  bepossiVjle — and  I  have 
the  greatest  respect  forthe  opinions  of  my 
colleagues — that  the  Conveniion  are  right 
in  the  conclusions  at  which  they  have  ar- 
rived on  the  question,and  that  I  am  in  the 
wrong,but  a  great  many  matters  have  been 
stated  here  as  facts  which  are  not  fiicts — 
matters  on  which  the  gentlemen  who  an- 
nounced them  were  mistaken.  It  is  said 
that  of  our  appointed  judiciary,  a  num- 
ber have  been  elected  by  tlie  people,  that 
liis  Honor  Chief  Justice  Black,  that  Chief 
Justice  Woodward,  and  Jtidge  Agnew  are 
instances  of  that  kind.  That  is  not  strictly 
correct.  These  gentlemen  were  all  in  the 
first  place  selected  by  the  Governor  of 
the  Coinmonwealth  and  by  him  nomi- 
nated to  their  high  stations  on  the  bench. 
They  Avere  stars  of  the  first  magnitude 
however  in  their  political  parties  and 
when  the  terms  for  which  had  been  ap- 
pointed expired  their  parties  could  not 
pass  them  by  and  they  were  nominated 
and  elected  by  the  people. 

But  we  perhaps  have  disposed  of  that 
question  and  the  only  question  now  be- 
fore us  is  whether  our  prothonotaries  shall 
be  elected  by  the  people  or  appointed  by 
the  court.  Had  w^e  not  better  preserve 
harmony  in  our  deliberations?  If  the 
judges  of  our  courts  are  to  be  elected  by 
the  people  v/hy  not  the  prothonotaries 
also?  That  remark  has  very  justly  been 
made  and  it  c^irries  with  it  much  force. 
The  people  shall  never  be  able  to  say  of 
me  in  the  language  of  Job  that  I  have 
"gone  back  on"  them.  If  the  people 
are  competent  to  make  a  proper  selection 
of  a  judge,  they  are  competent  to  elect  a 
prothonotary  and  the  other  officers  tiiat 
are  necessary  for  the  organization  of  a 
court  of  jtistice.  I  would  not  burthen 
the  court  with  the  appointment  of  its  of- 
ficers. They  might  place  men  in  such  po- 
sitions with  whom,  if  they  proved  negli- 
gent, they  might  wish  to  deal  mildly,  and 
it  w(;uld  be  best  to  remove  from  them 
even  this  opportnnity. 

I  apprehend  that  the  distinguished  gen- 
tleman from  Piiiladelphia  (Mr.  Cuyler) 
who  has  just  spoken,  is  mistaken  in  sup- 
posing that  the  court  would  have  no  con- 
trol over  its  clerks.  They  have  as  much 
control  over  them  as  the\Miave  over  the 
other  officers  of  the  court,  because  those 
clerks  are  sworn  officers  ot  the  court,  and 
if  a  clerk  is  guilty  of  a  misdenioaiior  he 
can  be  indicted.  It  is  true  that  that  is'the 
only  way  in  whicli  he  could  be  removed 
by  the  court  and  if  he  were  guilty  of  some 
misdemeanor  he  would  have  to  be  pro- 
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ceeded  against  criminally  ;  but  the  courts 
have  power  over  all  their  ollicers  and  all 
their  clerks  and  they  can  enter  a  rule  up- 
on them.  If  they  do  not  respect  a  decree 
of  the  court  a  rule  can  be  entered  upon 
them  and  that  rule  can  be  enforced. 

But  I  see  that  there  is  little  disposition 
on  the  part  of  the  committee  of  the  whole 
to  have  this  debate  continue  and  I  have 
no  desire  to  detain  the  House.  I  there- 
fore wi'h  one  concluding  remark  pass 
from  this  subject  now,  simply  saying  that 
in  order  to  be  consistent  we  will  be  obliged 
to  say  tiiat  the  prothonotaries  and  the 
clerks  of  the  courts  of  Philadelphia  shall 
be  elected  as  they  are  in  the  other  parts  of 
the  State. 

I  know  that  there  is  a  great  deal  of  cor- 
ruption abroad  in  the  land,  and  I  have  no 
doubt  that  it  prevails  in  Philadelphia. 
There  can  be  no  question  on  tliis  subject, 
and  I  have  heard  gentlemen  say  here  that 
the  substantial  and  solid  men  of  Philadel- 
phia had  nothing  to  do  but  to  make  up  their 
liallots  and  walk  to  the  polls  in  order  to 
right  the  entire  evil.  I  do  not  believe  a 
word  of  it.  I  believe  that  in  a  large  city 
like  this  there  is  a  certain  class  of  outlaws 
who  come  from  every  section  of  the  coun- 
try and  who  congregate  around  the  cities 
and  manipulate  the  ballot-box  and  I  doubt 
if  it  is  in  the  power  of  the  great  body  of 
tlie  people  to  keep  the  elections  so  pure 
that  there  will  not  occasionally  be  a  black 
sheep  get  into  office.  But  tliese  are  incon- 
veniences of  all  municipalities  and  there 
is  no  way  of  providing  against  them.  It 
inay  be  said  that  you  are  to  educate  the 
people.  Well  that  is  very  easily  talked 
about,  but  I  apprehend  that  is  a  matter 
that  is  not  so  easily  acconiplished  and  the 
people  of  all  large  cities  must  put  up  with 
inconveniences.  I  have  no  doubt  that 
generally  speaking,  the  peoi^le  will  be 
able  to  make  a  good  selection  and  that 
when  they  have  a  good  man  nominated 
foT  an  office  they  will  be  able  to  elect 
him. 

Mr.  D.  N.  White.  Mr.  Chairman  :  I 
presume  the  principal  objection  to  the 
section  under  consideration  is  the  clause 
which  provides  for  the  appointment  of 
the  prothonotary,  that  we  ought  not  to 
make  one  rule  for  Philadelphia  and  ano- 
ther rule  for  the  rest  of  the  State,  and  I 
think  the  objection  is  a  very  good  one. 
It  seems  to  me  that  there  should  be  some 
check  imposed  to  prevent  the  peculation 
and  corruption  and  fraud  said  to  exist  in 
the  public  offices  of  this  city,  and  proba- 
blv  in  other  places  as  well.  With  a  view 
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of  reaching  this,  I  yesterday  offered  an 
amendment  providing  that  the  salaries  of 
the  prothonotaries  shall  not  be  as  large  as 
the  salaries  of  the  judges  of  the  courts, 
but  the  gentleman  from  Lancaster  (Mr. 
D.  W.  Patterson)  offered  another  amend- 
ment which  struck  mine  out.  I  had  in- 
tended, this  morning,  to  withdraw  the 
amendment  which  1  offered  yesterday 
and  to  ofler  another  which  I  will  read 
now.  I  think  it  may  perhaps  satisfy  the 
gentlemen  from  Philadelphia,  as  well  as 
the  rest  of  the  State. 

I  would  strike  out  all  after  the  word 
"Philadelphia"  in  the  first  sentence,  down 
to  the  word  "treasury"  and  insert : 

"And  for  the  county  of  Allegheny  there 
shall  be  one  prothonotary 's  office,  and  one 
prothonotary'  in  each,  for  all  of  said  courts 
to  hold  office  for  the  term  of  six  years. 
The  said  prothonotaries  shall  respectively 
appoint  a  chief  clerk  for  each  court,  and 
such  assistants  as  may  be  necessary,  sub- 
ject to  the  approval  of  a  majority  of  said 
judges;  and  the  said  prothonotaries  and 
chief  clerks  shall  receive  fixed  salaries  to 
be  be  determined  by  law,  which  shall 
never  be  as  high  as  the  salaries  of  the 
said  judges;  and  their  assistants  shall  re- 
ceive such  fixed  salaries  as  shall  be  de- 
termined by  a  majority  of  the  said  judges, 
which  shall  be  less  than  the  salaries  of 
the  chief  clerks.  Said  salaries  sliall  be 
paid  by  said  city  and  said  county  ;  and  all 
fees  collected,  except  such  as  may  be  by 
law  due  the  Commonwealth,  shall  be  paid 
by  said  officers  into  the  treasuries  of  said 
city  and  county  respectively." 

This  will  provide  for  all  the  evils  that 
have  been  spoken  of,  and  I  think  that  if 
this  amendment  be  adopted,  the  people 
may  be  trusted  to  elect  a  prothonotary, 
whose  salary  will  be  less  than  that  of  the 
judges  and  who  will  be  required  to  pay 
all  his  fees  into  the  treasury  of  the  county. 
If  the  amendment  of  tlie  gentleman  from 
Lancaster  is  not  carried,  I  shall  offer  this 
amendment,  instead  of  the  one  I  offered 
last  evening,  believing  that  it  covers  the 
whole  ground  and  provides  for  both  the 
county  of  Allegheny  and  the  city  of  Phil- 
adelphia. xVs  in  the  previous  section, 
they  have  the  same  description  of  courts, 
having  two  courts  in  Allegheny  and  three 
in  Philadelphia,  and  one  prothonotary  for 
each,  it  appears  to  be  necessary  to  put  in- 
to the  Constitution  some  arrangement 
about  these  two  counties.  As  we  have 
provided  a  separate  mode  of  having  courts 
in  those  counties,  there  should  be  some 
regulation  in  regard  to  the  prothonotary 
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and  the  clerks.  I  could  not  vote  to  appoint 
a  prothonotary  in  Philadelphia  and  elect 
him  in  tlie  other  jjarts  of  the  State  and  I 
think  our  Constitution  should  be  uniform 
in  its  bearings  and  character  and  homo- 
geneous in  all  respects. 

Mr.  BiDDLE.  Mr.  Cliairman  :  Asfaras 
I  imderstand  this  debate,  there  are  two 
chief  objections  made  to  section  seven  of 
the  article  reported  by  tlie  Committee  on 
tlae  Judiciarj^  by  whichthe  judges  of  our 
courts  are  to  be  allowed  to  appoint  their 
own  clerks  and  prothonotaries.  I  propose 
to  say  a  word  or  two  as  to  each  of  them. 

It  is  said,  first  that  it  mars  tlie  symmetry 
and  uniformity  of  the  system,  by  allow- 
ing judges  in  this  county  to  appoint  the 
prothonotary,  it  being  understood  that  in 
all  the  other  counties  of  the  State,  that  of- 
ficer is  to  be  elected.  I  am  very  sorry  for  it, 
if  that  is  so,  because  I  think  it  is  a  mis- 
take. I  think  that  judges  everywhere 
should  do  what  every  man  in  business 
considers  absolutely  essential  to  the  pro- 
per discharge  of  the  details  of  his  business, 
that  is  to  appoint  his  own  book-keeper  ; 
but  if  gentlemen  in  other  parts  of  the 
State  prefer  the  system  which  was  adopt- 
ed some  thirty  years  ago,  be  it  so.  It  is 
not  for  me,  it  is  not  for  us  in  Philadelphia, 
to  quarrel  over  it.  We  yield  cheerfully. 
Is  that  a  reason,  however,  Avhen  we  know 
and  feel  every  day  as  we  do,  as  every 
member  from  this  city  has  said  who  has 
risen  to  speak  on  the  question,  that  the 
present  system  is  fraught  with  unmiti- 
gated evils,  that  we  should  have  it  con- 
tinued upon  us  ? 

Why  just  look  at  it !  With  the  prothon- 
otary holding  his  title  from  precisely  the 
some  authority  from  which  the  judge  re- 
ceives his,  how  can  there  be  that  just  sub- 
ordination that  ought  to  exist  between 
the  two?  The  courts  of  Philadelphia 
have  but  one  object  in  view  in  regard  to 
this  matter  and  that  is  to  see  their  busi- 
ness, the  public  business  which  is  their 
business,  properly  discharged.  As  it  is 
now,  no  matter  what  the  orders  or  decrees 
that  they  direct  to  be  entered  they  are 
practically  powerless  to  see  them  properly 
transcribed.  When  I  say  that  1  apply  it 
to  all  the  details  of  the  prothonotary's 
office.  You  take  from  the  j  udges  by  pre- 
venting their  appointment  of  those 
officers,  which  carries  with  it  the  power  of 
removal,  the  power  of  a  just  supei'vision 
over  their  acts.  It  is  a  gross  anomaly  in 
the  discharge  of  any  business  that  this 
thing  should  exist.  It  is  not  patronage 
at  all.     It  is  an  entire  mistake  to  look 


upon  this  as  patronage.  I  go  as  far  as 
any  one,  and  at  the  i:)roper  time  I  will  so 
show  by  my  votes,  to  lop  oflf  froni  the 
judges  everything  tliat  does  not  strictly 
pertain  to  the  discharge  of  judicial  duty. 
I  do  not  want  to  see  them  appointing  any 
commissioners,  no  matter  how  valuable 
their  appointments  may  be  supposed  to 
be ;  nor  do  I  want  them  to  exercise  the 
patronage  in  the  occasional  apijointment 
of  officers  to  dischargje  a  portion  of  their 
judicial  functions. 

Mr.  D.  W.  Patterson.  W^ill  the  gen- 
tleman from  Philadelphia  allow  me  to 
ask  him  a  question  ? 
Mr.  BiDDi.E.  Certainly. 
Mr,  D.  W.  Patterson.  I  ask  the  gen- 
tleman from  Philadelphia  whether  a  clerk 
is  not  an  officer  of  the  court  and  in  every 
court  of  record  indispensable,  and  whether 
the  judge  cannot  fine  and  punish  him  for 
misconduct  ? 

Mr.  BiDDLE.  I  will  endeavor  to  answer 
the  gentleman.  He  ought  to  be  an  officer 
of  the  court.  He  practically  is  no  such 
thing.  He  holds  by  a  title  entirely  inde- 
pendent of  the  court  and  he  defies  the 
court  when  the  court  interferes  properly 
to  compel  him  to  do  his  duty,  by  telling 
the  court  that  he  derives  his  authority 
from  the  same  source  that  the  court  does. 
There  is  no  power  like  the  power  of  in- 
stant removal  in  case  of  disobedience  to 
proper  orders.  If  you  take  away  that 
check,  it  is  in  vain  to  talk,  as  I  have  heard 
my  friend  from  Dauphin  talk,  of  the 
power  of  suspending  for  cause,  or  of  in- 
dictment. How  are  you  to  meet  a  case 
like  this  ?  A  man  may  do  a  great  many 
things  to  the  deterioration  of  the  public 
service  when  he  is  not  actually  a  criminal. 
Suppose  he  is  a  lazy,  neglectful,  ineffi- 
cient, worthless  officer.  These  are  all 
crimes  when  they  exist  in  connection 
with  the  public  service,  but  it  is  very  hard 
to  lay  your  hand  upon  any  particular  in- 
stance which  would  entitle  the  court  to 
interfere  in  the  way  in  which  it  is  sug- 
gested they  should  interfere ;  and  yet  the 
sum  total  of  inefficiency  is  so  gross  as  to 
produce  practical  derangement  in  the 
machinery  of  the  office.  I  want  to  see 
that  prevented,  and  I  am  very  sorry,  as 
I  said  when  I  began,  that  this  system 
should  be  applicable  to  the  whole  Com- 
monwealth, but  I  cannot  help  it. 

I  was  on  the  question  of  patronage,  how- 
ever. It  is  not  patronage  at  all  to  appoint 
the  man  who  is  to  discharge  the  functions 
of  writing  down  the  order  of  the  court.  It 
is  a  necessiiry  step  in  the  administration 
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of  justice.  You  must  have  somebody  to 
do  it,  and  the  question  is,  is  he  to  be 
best  controlled  by  receiving  his  appoint- 
ment at  the  hands  of  the  party  who  should 
have  the  supervision  of  his  conduct?  Is 
it  by  going  through  the  formality,  I  was 
going  to  say  the  farce  of  indictment  and 
trial  ?  You  will  never  reach  the  end  in 
that  way  at  all.  You  want  instant  relief, 
and  you  only  get  instant  relief  by  con- 
stantly holding  this  check  of  removal  over 
the  officer. 

Let  me  illustrate  this.  It  is  the  true 
way  to  look  at  it  by  instances  from  the  con- 
duct of  business  in  private  life.  A  man's 
cashier,  or  his  foreman,  or  his  bookkeep- 
er, does  not  attend  to  his  business  as  he 
ought.  Was  it  ever  dreamed  of  that  he 
was  to  be  formally  arraigned,  tried,  and 
convicted  ?  Not  at  all.  You  say  to  him 
"I  am  tired  of  this  constant  inefficienc}''  ; 
I  cannot  precisely  say  that  you  have  been 
criminal  ;  you  come  down  one  day  an 
hour  after  the  time  j'ou  ought  to  conie, 
you  go  away  an  hour  before  the  time  you 
ought  to  leave  ;" — and  in  the  case  of  some 
of  our  prothonotaries  I  believe  they  nei- 
ther come  nor  go  ;  the3'-  are  never  there  at 
all ; — «'I  want  this  thing  to  stop ;  if  it  hap- 
pens again  I  will  dismiss  j'^ou."  That  is 
the  Avay  to  get  rid  of  a  worthless  servant. 
Why  should  not  the  same  rule  apph^  to 
public  servants? 

Mr.  Chairman  and  gentlemen,  it  is  the 
curse  of  our  system  that  this  sort  of  thiug 
is  tolerated  under  the  spurious,  specious 
notion  of  giving  the  people  the  right  to 
elect  these  officers.  It  is  an  entire  mis- 
take. Give  the  people  the  largest  right  to 
elect  their  reioresentative  officers,  but  do 
not  ask  them  to  do  that  which  they  are 
unable  to  do,  namely,  to  ascertain  in  ad- 
vance the  qualilications  of  these  and  sim- 
ilar ofHcers.  It  is  impossible  for  the  peo- 
ple, supposing  each  one  endowed  with  su- 
preme intelligence  and  virtue,  to  ascer- 
tain in  advance  the  qualifications  of  these 
book-keepers,  these  cashiers,  these  fore- 
men. They  have  no  power  to  do  it ;  and 
it  is  no  derogation  from  the  rights  of  the 
people  to  tell  them  so.  They  ought  to  be 
told  so  when  the  truth  is  really  so. 

Now  in  regard  to  some  of  the  details  of 
this  section,  I  agree  with  the  gentleman 
from  Butler  (Mr.  J.  N.  Purviance)  that 
we  ought  to  have  a  uniformity  of  tenure. 
I  care  nothing  for  the  six  years.  If  it  is  to 
be  three  years  for  the  prothonotaries  of 
other  counties,  let  it  be  three  years  for  the 
prothonotary  of  Philadelphia  county.  I 
tind  no  fault  with  that.    Let  their  salaries 


be  fixed  just  as  you  fix  the  salaries  of  pro- 
thonotaries in  other  counties  of  the  State, 
by  law.  I  would  not  ask  the  judges  to  do 
it.  I  should  vote  against  that.  I  would 
not  ask  that  the  councils  of  the  citj^  should 
do  it.  I  would  vote  against  that.  I  Avould 
not  ask  that  their  salaries  should  be 
graded  witli  the  salaries  of  the  judges.  I 
should  vote  against  that ;  but  that  is  a 
matter  of  detail.  I  am  in  perfect  accord 
with  the  gentleman,  who  spoke  well  on 
that  point.  I  agree  with  him,  and  if  3-ou 
choose,  as  seems  to  be  the  sentiment  of 
this  House,  to  elect  in  other  parts  of  the 
State,  if  you  have  found  these  disadvan- 
tages not  Aveighing  on  you  as  I  tell  you 
they  Aveigh  CA-ery  hour  of  the  day  upon  us 
here,  allow  our  judges  to  appoint. 

Reference  has  been  made  to  the  Su- 
preme Court  of  the  State,  which  Ave 
kncAA"-  CA'er  since  1838,  when  the  power 
was  taken  from  the  Governor,  has  ap- 
pointed its  own  prothonotaries.  I  say 
unhesitatingly — here  I  speak  of  the  East- 
ern district,  not  of  the  Middle  and  the 
Western  districts,  for  I  knoAV  but  little 
about  them,  although  what  I  do  know 
of  the  Middle  district  is  faA'orable ;  I  liaA'e 
practiced  occasionally  there — I  say  that 
the  prothonotary 's  office  of  the  Eastern 
district  is  better  managed,  in  the  main 
A'astly  better,  than  the  offices  of  the  pro- 
thonotaries Avho  are  elected  by  the  body 
of  the  people.  I  say  that  this  prothono- 
tary's  office  exhibits  a  A'ery  faA'orable  con- 
trast, and  Avhen  you  go  there  and  find 
anything  that  is  not  as  it  ought  to  be 
done,  you  haA^e  merely  to  make  the  appeal, 
and  it  is  listened  to  ;  the  CAal  is  corrected. 

I  do  trust  therefore  that  if  this  advan- 
tage, as  I  deem  it  to  be,  is  to  be  denied 
to  the  rest  of  the  State,  it  will  be  allowed 
to  exist  here  notwithstanding  it  may  not 
be  in  entire  uniformity  Avith  the  subject 
in  other  parts  of  the  State.  We  know 
Avhat  Avo  want  here  because  Ave  all  feel 
the  CA'ils  of  the  existing  system  in  so  large 
a  degree  that  there  is  scarcely  a  voter  In 
Philadelphia  that  Avould  not  hail  this 
change  Avith  rejoicing. 

Mr.  Armstrong.  :Mr.  Chairman  :  By 
the  census  of  1870  the  population  of  the 
State  Avas  three  million  fiA^e  hundred 
and  tAventy-one  thousand.  I  presume  it 
would  be  safe  to  say  that  the  population 
of  the  State  at  the  present  time  approxi- 
mates closely  to  four  millions.  The  popu- 
lation of  the  city  of  Philadelphia  is  pro- 
bably one-fifth  of  the  entire  population 
of  the  State.  In  providing  a  difierent 
rule  for  the  city  of  Philadelpha  we  sim- 
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X^ly  recognize  the  inevitable  necessities 
which  attach  themselves  to  large  concen- 
trated populations.  This  is  recognized  in 
the  legislation  of  the  State.  It  has  been 
repeatedly  recognized  in  the  suggestions 
Avhich  have  been  made  to  this  Convention ; 
and  as  practical  men  seeking  to  promote 
the  best  interests  of  the  people  at  large, 
it  would  seem  to  me  to  be  a  dereliction  of 
duty  if  we  should  carry  the  idea  of  mere 
uniformity  so  far  as  to  work  a  positive  in- 
jury to  any  large  class  of  the  community. 

In  Philadelphia  the  condition  of  the 
clerkships  of  the  several  courts  is 
anomalous  and  is  entirely  different  from 
that  which  appertains  to  the  same  duties 
in  any  of  the  counties  of  the  State.  The 
evils  complained  of  are  incident  to  the 
vast  concentrated  population  of  great 
cities.  Why  should  this  Convention 
close  its  eyes  to  the  uniform  testimony  of 
the  able  and  distinguished  gentlemen 
experienced  in  the  profession  and  in  the 
working  of  the  courts  in  their  exposition 
of  the  evils  under  which  they  suffer? 

Is  it  not  true,  as  has  been  stated  without 
contradiction  upon  this  floor,  that  thepro- 
thonotaries  of  their  courts  delegate  their 
functions  to  inferior  and  subordinate 
agents  and  are  themselves  not  diligent,  if 
I  may  not  add  entirely  derelict  in  their 
duties,  often.  It  is  stated  that  they  are 
habitually  absent  from  their  office  and 
negligent  in  the  discharge  of  their  duties. 
Is  it  not  notoriously  true,that  these  of  the 
city  are  imposing  upon  suitors  by  levy- 
ing illegal  fees  to  an  extent  which  is  an 
outrage  upon  the  admininistration  of 
justice  and  calls  as  loudly  for  correction 
as  any  other  particular  abuse  submitted 
to  the  judgment  of  the  Convention? 
These  facts  have  been  openly  stated  with- 
out contradiction,  and  the  conviction  is 
forced  upon  the  Convention  the  state- 
ment is  true— and  if  true  is  it  in  the 
judgment  of  any  man  a  sufhcient  answer 
to  say  that  these  guilty  men  may  be  in- 
dicted for  misdemeanor  in  office?  Prac- 
tically they  cannot  be  either  prosecuted 
or  convicted.  The  sum  which  is  levied 
from  any  particular  person  is  too  small  to 
j  ustify  the  necessarj'  vexation  and  expense 
incident  to  such  a  prosecution,  and  there 
are  few  men  willing  to  subject  themselves 
to  the  trouble  and  annoyance  which  must 
be  encountered  in  such  a  contest  with  the 
l)0werful  rings  which  are  interested  to 
maintain  existing  abuses. 

This  evil  ought  to  be  recognized  and 
ought  to  be  remedied,  and  the  remedy 
consists  in  subjecting  the  prothonotaries 


to  the  close  supervision  of  the  courts 
whose  servants  and  agents  they  are.  If 
such  evils  extended  to  the  country,  I 
would  unhesitatingly  favor  the  ajipoint- 
ment  of  the  prothonotaries  in  all  the  dis- 
tricts by  the  judges  as  an  efficient  mode  of 
correcting  them  ;  but  they  do  not.  How 
soon  they  may  reach  the  country,  I  shall 
not  undertake  to  say ;  but  the  distinction 
is  at  present  a  wide  one  and  one  which  we 
ought  not  to  overlook.  In  the  countr3' 
we  do  not  suffer  from  these  evils ;  in  the 
city  they  do,  Sliall  we  force  upon  them  a 
system  which  is  applicable  and  well 
adapted  and  works  advantageously  with 
us,  but  which  they  tell  us  by  all  their 
experience,  is  disadvantageous  and  in- 
jurious to  them? 

I  see  no  reason  for  refusing  to  recognize 
this  distinction.  The  evil  does  exist  and 
it  embraces  within  its  grasp  one-fifth  of 
the  entire  population  of  the  State.  They 
come  to  this  Convention  with  an  unusual 
degree  of  unanimity  and  ask  relief.  It  is 
no  answer  to  say  that  this  is  a  matter 
within  the  control  of  the  Legislature. 
The  corrupt  influences  which  make  the 
evil  intolerable  at  home  are  able  to  pre- 
vent the  legislation  which  would  correct 
it. 

These  facts  are  patent.  Why  shall  we 
not  allow  one-fifth  of  the  people  of  this 
State  to  adapt  the  Avorkings  of  their 
courts  in  their  practical  operation  to  their 
own  conception  of  their  necessities?  I 
can  see  no  objection  to  it.  I  do  not  se 
why  it  would  not  be  highly  advantageou?, 
and  why  it  is  not  an  absolute  and  para- 
mount necessity  of  their  condition. 

The  gentleman  from  Luzerne  has  sug- 
gested that  the  section  would  appoint  a 
new  offlcer.  I  think  he  does  not  attach 
much  importance  to  his  suggestion.  There 
is  one  general  prothonotary  jirovided  for 
all  the  courts,  for  the  reason  that  it  is  to 
be  one  uniforna  court  for  certain  pur- 
poses, but  it  is  divided  into  separate,  dis- 
tinct jurisdictions,  and  each  of  those  ju- 
risdictions must  have  its  own  prothono- 
tary. We  call  him  clerk  simply  for  con- 
venience and  to  avoid  confusion  in  the  use 
of  terms,  but  he  is  at  last  a  mere  prothon- 
otary and  he  may  be  so  called  if  the  Con- 
vention so  prefers;  I  have  no  objection  to 
that ;  but  we  must  look  at  the  substance 
of  the  thing  itself  and  not  at  the  mere 
matter  of  its  detail  which  will  be  fully 
and  appropriately  adopted. 

I  concur  fully  with  the  remai-k  of  the 
gentleman  from  Philadelphia  (Mr.  Bid- 
die)  in  respect  to  the  question  of  details. 
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If  this  section  needs  amendment,  to  re- 
dnce  the  term  from  six  years  to  three  in 
order  conform  it  to  the  usage  of  the  State, 
I  have  not  the  least  objection;  I  think  it 
would  be  well  to  let  the  compensation  be 
regulated  by  law  as  proposed  in  the  sec- 
tion. But  all  these  things  are  mere  mat- 
ters of  detail  which  will  be  properly  ad- 
justed. The  fundamental  question  which 
is  before  the  Convention  now  is,  ought  we 
to  concede  to  the  people  of  Philadelphia — 
as  I  have  stated  so  large  a  proportion  of 
the  entire  population  of  the  State — the 
right  to  organize  the  subordinate  agencies 
of  their  judicial  administration  in  the 
manner  which  seems  best  to  them  in  the 
light  of  their  experience  ?  I  see  no  harm 
that  can  come  to  the  State.  It  does  not  at 
all  disturb  the  general  harmony  of  judi- 
cial administration.  If  it  touched  the 
organization  of  the  courts  in  whicli  we 
might  all  have  a  common  interest  as  citi- 
zens of  the  Commonwealth,  I  should  be 
opposed  to  it,  because  one  of  the  things 
which  I  earnestly  desire  and  advocate  on 
the  floor  is  that  tlie  uniformity  of  the  ju- 
dicial system  of  the  State  shall  be  as  com- 
plete as  possible ;  but  the  appointment  of 
clerks  or  prothonotaries,  by  whatever 
name  they  may  be  called,  is  not  a  part  of 
the  judicial  sj'stem  any  further  than  that 
it  is  the  necessary  clerkship,  the  mere  re- 
cording agency  of  the  courts  for  preserv- 
ing its  records — its  judgments,  orders  and 
decrees. 

Mr.  H.  W.  Palmer.  I  desire  to  inquire 
of  the  gentleman  whether  the  courts  now 
have  not  a  perfect  right  lo  inspect  the  rec- 
ords and  require  them  to  be  kept  in  ac- 
cordance with  law,  with  authority  to  en- 
force their  orders  by  attachment  for  con- 
tempt, and  whether  they  can  have  any 
more  power  if  they  appoint  the  prothon- 
otaries? 

Mr.  Armstrong.  I  have  no  doubt  that 
they  have  all  the  power  which  the  gentle- 
man has  indicated  ;  but  it  is  a  power 
wiiich,  however  it  may  be  exercised,  does 
not  so  effectually  reach  the  evil  as  the 
power  in  the  courts  to  appoint  and  remove 
their  officers  would  do.  It  is  to  prevent 
inefficiencj^,  neglect  of  duty  ;  it  is  to  pre- 
vent the  levying  of  illegal  fees  and  otiier 
offences  in  office  ;  great  and  small  misde- 
meanors in  office  are  of  course  punishable 
by  law,  but  there  are  many  derelictions 
and  oi:)pre3sions  which  do  not  rise  to  the 
grade  of  misdemeanors.  But  if  tlioy  do, 
they  are  practically  beyond  tiie  power  of 
correction  by  indictment.  Difficulties 
innumerable,  at  every  step,  would   em- 


barrass, if  not  effectually  arrest  such  pro- 
ceedings. The  judgment  of  everj-  man 
in  this  house  can  scarcely  fail  to  be  con- 
vinced that  the  evils  so  well  portrayed  by 
the  gentlemen  from  Philadelphia  who 
have  spoken  upon  the  question,  is  one  of 
great  euiormity,  requiring  correction  by 
some  means  wholly  beyond  the  reach  of 
corrupting  influences. 

Mr.  EwiNG.  Allow  me  to  ask  a  ques- 
tion? 

Mr.  Armstrong.    Certainly. 

Mr.  EwiNG,  Does  not  the  gentleman 
know  that  the  rule  rather  than  the  excej)- 
tion  in  the  United  States  courts  througli- 
out  the  entire  country  is  that  illegal  fees 
are  charged  by  the  clerks  appointed  by 
the  courts  ? 

Mr.  Armstrong.  The  gentleman  is 
from  a  large  city  in  the  western  part  of  the 
State;  he  doubtless  speaks  from  his  ex- 
perience, of  which  I  know  nothing,  but  if 
it  be  true,  it  only  illustrates  forcibly  the 
evils  which  are  incident  to  all  judicial  ad- 
ministration in  large  and  highly  concen- 
trated populations,  add  shows  how  expe- 
dient it  is  that  we  distinguish  between  ru- 
ral and  city  courts  in  this  regard. 

]Mr.  EwiNG.  No,  sir,  I  speak  from  what 
I  have  heard  said,  in  certainly  a  dozen 
States  in  the  Union  running  through  a  pe- 
riod of  fifteen  or  twenty  yeai-s. 

Mr.  Armstrong.  It  does  not  in  the 
least  change  what  I  was  saying,  because 
those  courts  are  usually  located  in  large 
cities.  So  far  as  the  United  States  courts 
at  Williamsport  is  concerned,  of  which  I 
do  undertake  to  speak,  I  will  saj'  that 
within  my  knowledge  I  have  never  heard 
it  even  suggested  that  illegal  fees  were 
collected  in  that  clerk's  office.  It  is  not 
so  practicable  in  small  populations.  Evils 
of  that  kind  do  not  grow  up  in  sparse 
communities,  but  they  do  grow  and 
thrive  with  a  vigor  which  would  astonish 
honest  men  the  world  over  in  the  great 
centres  of  populations  everywhere.  Tliis 
section  is  limited  to  the  city  of  Philadel- 
phia, to  a  large  concentrated  population, 
and  the  people  demand  it. 

One  word  only  as  to  the  apprehensions 
that  gentlemen  suggest  as  to  the  adoption 
of  our  Constitution.  I  venture  to  say  that 
if  this  Convention  is  not  able  to  devise  a 
Constitution  which  will  encounter  the 
hostility  of  the  dishonest,  fraudulent  cor- 
rupt rings  of  botli  political  parties,  it  will 
not  be  worth  adopting.  If  we  submit  a  Con- 
stitution whicli  commends  itself  to  the 
better  judgment  of  the  good,  the  honest, 
the  men  of  integrity  throughoutthe  State, 
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it  will  be  adopted.  I  have  more  faith  in 
the  integrity  of  the  people  than  to  believe 
that  a  good  Constitution,  well-devised 
and  submitted  to  the  earnest  judgment  of 
men  of  integrity  throughout  the  State 
v%-ill  go  down  vmder  the  force  of  any  cor- 
rupt political  combinations  whatever.  I 
attach  no  importance  to  that  argument. 

I  will  not  detain  the  committee  further. 
I  trust  that  in  deference  to  the  almost 
iinanimous  wish  of  the  bar  of  Philadel- 
phia, this  section  will  be  allowed  to  remain 
substantially  as  it  is. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Lancaster  (Mr.  D.  W.  Patterson.) 

Mr.  Sbuthers.  It  appears  to  me  that 
there  is  a  great  deal  ot  force  in  the  argu- 
ments that  have  been  adduced  on  both 
sides  in  the  discussion  of  this  question.  I 
think  it  would  be  very  unwise  to  place 
the  appointment  of  the  prothonotaries  in 
the  hands  of  the  courts  or  to  take  it  away 
from  the  people.  On  the  other  hand,  I 
believe  it  is  very  necessary  and  important 
that  the  courts  shotdd  have  acontix)!  over 
the  prothonotaries  to  a  certain  extent. 
AVith  a  view  of  meeting  that  difficulty,  I 
desire  to  propose  an  amendment  to  the 
amendment,  which  will  allov>^  the  people 
to  elect  the  prothonotaries  and  chief  clerks 
and  at  the  same  time  bring  them  under 
the  supervision  of  the  courts,  so  far  as  that 
a  majority  of  the  j  udges  of  the  courts  may 
remove  them  for  cause,  when  it  becomes 
apparent  that  the3'  are  ineflicient,  dishon- 
est, or  otherwise  not  jDerforming  their  du- 
ties properly. 

The  Chairman.  An  amendment  to  an 
raendment  is  pending.  The  chair  will 
remind  the  committee,  that  while  there  is 
no  positive  rule  on  the  subject,  a  parlia- 
mentary courtesy  obtains  that  when  an 
amendment  has  been  offered  or  a  section 
is  under  consideration,  the  chairman  of 
the  committee  having  chaj'ge  of  the  par- 
ticular subject  has  properly  the  conclusion 
of  the  debate.  He  merely  submits  that 
parliamentary  courtesy  to  the  considera- 
tion of  the  committee. 

Mr.  Struthees.  I  was  not  aware  that 
there  Avas  an  amendment  to  an  amend- 
ment pending. 

The  Chairman.    There  is. 

ISIr.  J.  R.  Read.  Do  I  understand  that 
the  amendment  to  the  amendment  is  the 
motion  of  the  gentleman  from  Lancaster 
(Mr.  T>.  W.  Patterson)? 

The  Chairman.  The  chair  will  re- 
mark, for  the  information  of  the  committee, 
that  when  this  section  was  under  consid- 


eration last  evening,  the  gentleman  from 
Allegheny  (Mr.  D.  N.  White)  off"ered  an 
amendment  to  insert  certain  words.  Then 
the  delegate  from  Lancaster  (Mr.  D.  W. 
Patterson)  moved  to  strike  out  certain 
words,  which  included  the  amendment 
offered  by  the  delegate  from  Allegheny  ; 
and  that  is  the  question  before  the  com- 
mittee at  this  time. 

The  amendment  to  the  amendment  was 
rejected  ;  there  being  on  a  division,  ayes 
twenty -four ;  less  than  a  majority  of  a 
quorum. 

The  Chairman.  The  question  recurs 
on  the  amendment  offered  by  the  dele- 
gate from  Allegheny  (Mr.  D.  N.  White.) 

Mr.  Struthers.  I  now  offer  the  fol- 
lowing amendment  to  the  amendment : 
Strike  out  all  after  the  word  "be"  in  the 
second  line  of  the  section  and  insert : 
"elected  for  the  term  of  six  years  and  sub- 
ject to  removal  by  a  majority  of  the  judges 
of  said  courts,  and  one  chief  clerk  for 
each  of  said  courts  to  be  elected  for  the 
terra  of  six  years,  subject  to  removal  iii 
like  manner  by  a  majority  of  said  judges. 
The  said  prothonotarj^and  chief  clerks  re- 
spectively shall  appoint  such  subordinate 
clerks  as  may  be  necessary,  mider  the  ap- 
proval of  the  judges  of  said  courts.  The 
said  prothonotary  and  clerks  shall  receive 
salaries  to  be  tixed  by  law  and  paid  hy 
said  city  ;  and  all  fees  collected  in  said 
office,  except  such  as  may  be  by  law  due 
to  the  Coniinonwealth,  shall  be  paid  by 
said  prothonotary  into  the  city  treasury, 
and  those  due  to  the  Commonwealth  into 
the  State  treasury  ;  and  such  prothonotary 
and  chief  clerks  shall  give  such  bond, 
with  approved  securities,  for  the  faithful 
pei'formance  of  their  resi>ectiv3  duties  and 
just  accounting  for  the  fees  collected  by 
them  as  may  be  provided  by  laAV.  Each 
court  shall  have  its  sei^arate  dockets,  ex- 
cept the  judgment  dockets,  which  shall 
contain  the  judgments  and  liens  of  all 
said  courts." 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from  War- 
ren (Mr.  Struthers)  to  the  amendment  of 
tlie  delegate  from  Allegheny  (Mr.  D.  N. 
White.) 

The  amendment  to  the  amendment  was 
rejected. 

Mr.  D.  N.  White.  I  will  withdraw  the 
amendment  that  I  offered,  and  in  lieu  of 
it  I  move  to  strike  out  all  of  the  section  af- 
ter the  word  "Philadelphia"  in  the  first 
lino  down  to  and  including  the  words 
"cit}'  treasury"  in  the  twelfth  line,  and  to 
insert  the  following  :  "And  far  the  county 
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of  Allegheny  there  shall  be  one  prothono- 
tarv'S  office  and  one  protlionotary  in  each 
and  all  of  said  courts,  to  hold  office  for  the 
term  of  six  years.  The  said  prothonota- 
ries  shall  respectively  appoint  a  chief 
clerk  for  each  court  and  such  assistants  as 
may  be  necessary,  subject  to  the  api:)roval 
of  a  majority  of  said  judges  ;  and  the  said 
prothonotaries  and  chief  clerks  shall  re- 
ceive fixed  salaries  to  be  determined  by 
law,  wbicli  shall  never  be  as  high  as  the 
salaries  of  the  said  judges,  and  their  as- 
sistants shall  receive  such  fixed  salaries 
as  shall  be  determnied  by  a  majoritj^  of 
said  judges  which  shall  be  less  than  the 
salary  of  said  chief  clerk.  Said  salaries 
shall  be  paid  by  said  city  and  said  county ; 
and  all  fees  collected,  except  such  as  may 
be  by  law  due  the  Commonwealth, 
shall  be  paid  by  said  officers  into  the 
treasuries  of  said  city  and  count  j^  resi)ect- 
ively." 

The  amendment  was  rejected. 

Mr.  FuNCK.  I  offer  the  following 
amendment,  to  come  in  after  the  word 
"courts"  in  the  second  line: 

"All  the  prothonotaries  of  the  several 
courts  of  this  Commonwealth  shall  be  ap- 
pointed by  the  judges  of  said  courts  re- 
spectively. They  shall  not  be  related  by 
blood  or  marriage  to  any  of  said  judges, 
and  shall  hold  their  office  for  the  term  of 
six  years,  subject  to  removal  by  the  law 
judge  of  any  of  said  courts,  or  a  majority 
of  them  where  more  than  one  judge 
learned  in  the  law  may  preside  over  said 
court.  They  shall  have  the  power  to 
appoint  all  their  subordinates,  and  shall 
receive  a  fixed  salary,  to  be  determined 
by  law,  which  shall  be  paid  to  them  quar- 
terly out  of  the  city  or  county  treas- 
ure'. All  the  fees  collected  in  said  offices 
respectively,  exce^jt  such  as  may  be  due 
to  the  Commonwealth,  shall  be  paid 
monthly  into  the  city  or  county  treasury. 
In  the  city  of  Philadelphia  each  court 
shall  have  its  separate  dockets,  except 
the  judgment  docket  which  shall  contain 
the  judgments  and  liens  of  all  the  said 
courts.  Before  entering  upon  the  duties 
of  said  office,  such  prothonotaries  shall 
enter  into  bonds  in  sucli  amount  as  may 
be  determined  bj^  law,  with  sureties  to  be 
approved  bj^  said  courts,  for  the  faithful 
performance  of  the  duties  of  their  respec- 
tive offices;  and  this  provision  shall  not 
go  into  effect  until  the  expiration  of  the 
terms  of  the  several  prothonotaries  now 
in  office."' 

The  object  of  this  amendment  is  to 
make  all  the  prothonotaries  of  the  several 


courts  of  common  pleas  of  this  Common- 
wealth appointed.  They  are,  properly 
speaking,  officers  of  the  court ;  and  there 
can  be  no  reason  ihat  I  can  see  why  the 
judges  of  the  court  of  common  pleasof  the 
city  of  Philadelphia  should  have  the  au- 
thority to  a23point  their  protlionotary,  and 
tlie  judges  of  the  courts  of  comnion  i:)lcas 
of  other  counties  should  not  have  it 

Tliis  oflice  is  an  important  one.  The 
people  are  interested  in  having  it  filled  by 
honest  and  competent  men.  As  at  pres- 
ent constituted,  it  is  a  foot-ball  of  politi- 
cians. I  desire  that  the  present  condition 
of  things  should  be  remedied  in  that  re- 
spect. If  we  secure  the  services  of  an  of- 
ficer for  the  term  of  six  years  who  shall 
be  appointed  by  the  judges  of  the  court, 
he  will  unquestionably  be  competent  to 
discharge  the  duties  of  the  office.  All  pa- 
pers that  will  go  into  his  hands  will  be 
properly  labelled  and  stored  away  in 
pigeon-holes,  where  they  can  be  found 
afterwards  by  the  profession  if  they  have 
any  occasion  to  use  them  ;  the  records  of 
the  court  v.'ill  be  written  in  a  legible  hand  ; 
the  judgments  will  be  properly  indexed  ; 
and  there  will  be  a  marked  improvement 
in  the  manner  in  which  this  office  will  bo 
kept  if  this  system  is  adopted. 

I  do  not  appreliend  that  there  will  be 
any  opposition  on  the  part  of  the  people 
of  the  rural  districts  to  the  change  of  this 
system  in  this  way.  The  people  are  not 
all  politicians.  Nine  out  often  have  hon- 
est vocations  which  they  follow  and  make 
an  honest  livelihood  in  that  waj'.  If  they 
see  that  a  change  is  to  be  made  for  the 
better,  they  will  hail  it  with  gratification. 

My  amendment  is  a  substitute  for  this 
Avhole  section,  and  you  will  perceive  that 
I  impose  upon  the  chief  clerk  the  respon- 
sibility of  appointing  all  his  subordinates. 
He  has  the  administration  of  that  office, 
and  the  responsibility  should  rest  upon 
him  to  see  that  the  duties  are  faithfully 
performed.  The  original  section  imposes 
the  duty  of  appointing  the  subordinate 
clerks  upon  the  court.  1  desire  to  relieve 
the  court  from  that  duty.  It  looks  too 
much  as  if  tlie  court  was  acting  the  part 
of  protlionotary  also  and  assuming  the 
management  of  that  office ;  whereas,  in 
truth  and  in  fact,  the  court  ought  to  be 
required  to  do  nothing  more  than  simply 
appoint  the  chief  officer,  and  then  it  should 
be  his  duty  to  see  that  all  his  subordinates 
were  competent  men  and  performed  their 
duties  faithfully ;  and  if  he  was  guilty  of 
any  dereliction  in  this  respect  all  that 
would  be  necessary  would  be  to  call  the 
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cattention  of  the  court  to  the  fact  and  the 
Qourt  would  hold  the  chief  responsible 
and  if  he  did  not  remove  the  incompetent 
subordinate,  the  court  would  have  its 
remedy  by  removing  the  principal  officer. 

Then  if  the  salary  is  fixed  by  law,  the 
system  of  extortion  which  has  been  going 
on  all  over  the  Commonwealth— for  it  is 
not  confined  entirely  to  Philadelphia- 
will  by  removed  ;  the  officer  will  no  longer 
find  any  inducement  to  extort  from  the 
people  when  the  benefits  of  that  extortion 
will  not  go  into  his  own  pocket.  This 
system  then  will  secure  an  honest  admin- 
istration of  the  office  and  will  guarantee 
to  the  people  that  they  shall  be  charged 
no  more  for  the  service  that  is  done  for 
them  in  that  office  than  the  law  provides. 

Again,  this  officer  ought  to  be  paid  quar- 
terly. He  ought  not  to  be  required  to 
wait  until  the  end  of  the  year  before  he 
can  get  his  salary.  The  time  ought  to  be 
fixed  and  I  have  fixed  it  quarterly.  Then 
he  will  receive  out  of  the  county  treasury 
or  out  of  the  city  treasury  such  an  amount 
of  money  as  may  be  coming  to  him  ac- 
cording to  the  salai-y  which  will  be  fixed 
by  law  and  out  of  that  he  will  pay  his 
subordinates.  Then  at  the  end  of  every 
month  he  ought  to  make  a  return  to  the 
city  or  county  treasury  of  the  amount  of 
fees  which  have  been  received  by  him 
during  that  month  and  pay  them  over 
into  the  treasury,  and  he  ought  also  to  be 
required  to  give  security  for  the  faithful 
performance  of  the  duties  of  his  office.  In 
the  city  of  Philadelphia  the  amount  of 
money  which  he  receives  is  large,  and 
of  course  the  amount  of  security  would  be 
much  larger  than  in  the  rural  districts. 
1  think  the  section  as  offered  by  me  em- 
bodies a  complete  system  in  itself  and  I 
trust  it  will  commend  itself  to  the  favor- 
able consideration  of  the  committee. 

Mr.  Campbell.  Mr.  Chairman :  I 
think  the  amendment  offered  by  the 
gentleman  from  Lebanon  is  entirely  too 
long  and  therefore  unnecessary.  I  had 
intended  myself  to  otter  an  amendment 
in  this  shape  :  after  the  word  "necessary" 
in  the  eighth  line  to  insert — 

^^ Provided,  That  no  person  connected  by 
blood  or  marriage  with  any  of  the  judges 
of  said  courts  shall  be  appointed  prothon- 
otary,  chief  clerk,  or  to  any  olBce  under 
the  same." 

My  object  in  preparing  the  amendment 
was  to  prevent  a  sj'-stem  of  nepotism  or 
appointment  of  relatives  by  judges  that 
would  tend  to  bring  the  judiciary  into 
disrepute  and  cause    clamor   and    com- 


plaint on  the  part  of  the  bar  and  of  the 
people.  There  is  an  act  of  Assembly  of 
this  State,  in  reference  to  the  appointment 
of  auditors  by  the  courts.  That  act  of 
Assembly  was  passed,  as  I  have  been  in- 
formed by  persons  who  were  practicing 
at  the  bar  at  the  time,  in  consequence  of 
the  judges  of  the  courts  appointing  their 
relatives  and  persons  connected  with  them 
by  marriage,  as  auditors.  The  act  which 
was  passed  on  the  twenty-fourth  of  Janu- 
ary, 1849,  is  as  follows  : 

"It  shall  not  be  lawful  for  the  judges  of 
the  several  courts  of  this  Conimonwealth, 
or  any  one  of  the  said  judges,  to  appoint 
as  auditor,  master  in  chancery,  examiner, 
commissioner,  or  appraiser,  any  person 
related  or  connected  with  said  judges,  or 
any  one  or  more  of  them,  by  ties  of  con- 
sanguinity or  marriage." 

That  act  was  found  necessary  to  prevent 
the  very  evil  of  appointing  relatives  that 
we  shall  fall  into  if  we  pass  tliis  section  as 
it  stands  now,  without  an  amendment  of 
the  kind  that  is  proposed.  If  we  wish  to 
pi'eserve  the  judiciary  from  taint  or  sus- 
picion, we  had  better  incorporate  into  the 
section  a  provision  prohibiting  the  ap- 
pointment of  relatives  of  the  judges,  as 
clerks  or  officers  of  the  court.  If  the 
amendment  of  the  gentleman  from  Leba- 
non is  voted  down,  a  short  proviso,  such 
as  I  have  drawn,  should  be  inserted  into 
the  section,  and  I  shall  accordinglj'  ofter 
the  one  that  I  have  just  read. 

Mr.  J.  M.  Wktherill.  I  offer  the  fol- 
lowing as  a  substitute  for  the  whole  sec- 
tion  

The  Chairman.  As  a  substitute  for  the 
amendment  offered  by  the  gentleman 
from  Lebanon? 

Mr.  J.  M.  Wktherill.  As  a  substitute 
for  the  section  as  amended. 

The  Chairman.  The  Chair  will  in- 
form the  delegate  that  the  section  has  not 
yet  been  amended. 

Mr.  J.  M.  Wetherill.  Then  I  with- 
draw my  proposition  for  the  present. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Lebanon  (Mr.  Funck.) 

The  amendment  was  rejected. 

Mr.  Campbell.  I  now  ofter  the  follow- 
ing amendment  to  come  in  after  the  words 
heretofore  inserted  following  "necessary" 
in  the  eighth  line  : 

"T^'ovided,  That  no  person  connected 
by  blood  or  marriage  with  aii3'  of  the 
judges  of  said  courts  shall  bo  appointed 
prothonotary,  chiet  clerk,  or  to  any  of- 
fice under  the  same." 
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The  Chairman,  The  question  is  on  the 
amendment  of  the  gentleman  from  Phil- 
adelphia. 

The  aniendment  was  rejected. 

Mr.  J.  M.  Wetherili..  I  offer  the  fol- 
lowing as  a  substitute  for  the  whole  sec- 
tion : 

"In  every  county  of  the  Commonwealth 
there  shall  be  one  prothonotary's  office 
and  one  prothonotary  for  all  the  courts 
thereof,  and  to  every  court  there  shall  be 
one  chief  clerk. 

"The  prothonotary  shall  be  appointed  by 
the  judges  of  the  judicial  district  in 
which  the  county  is  located,  and  the  chief 
clerks. by  the  judges  of  the  respective 
courts.  They  shall  hold  their  offices  for 
the  term  of  six  years,  subject  to  removal 
by  the  judges  of  the  court  by  whom  they 
we're  appointed. 

"The  i^rothonotary  and  chief  clerk  shall 
appoint  sucli  assistants  as  may  be  neces- 
sary. The  salaries  of  the  said  officers 
shall  be  fixed  by  law,  and  shall  be  paid 
out  of  the  revenues  of  the  respective 
counties;  and  all  fees  collected  in  said  of- 
fice, except  such  as  maybe  by  law  due  to 
the  Commonwealth,  shall  be  paid  by  such 
prothonotary  into  the  county  treasury. 
Each  courtshall  have  its  separate  dockets, 
except  the  judgment  docket,  which  shall 
contain  the  judgments  and  liens  of  all  the 
said  courts  as  are  or  may  be  directed  by 
law." 

I  desire  to  say  but  one  word  on  this  sub- 
ject. This  is  merely  applying  the  provi- 
sions of  this  seccion,  with  necessary  al- 
terations in  phraseology,  to  all  the  coun- 
ties of  the  Commonwealth.  It  has  been 
deemed  advisable  by  myself  and  several 
other  members  of  the  Convention  that 
at  least  the  proposition  should  receive  the 
vote  of  the  Convention.  If  the  present 
system  is  productive  of  evil  in  the  cities, 
it  is  also  productive  of  evil  to  a  certain 
extent,  not  probably  to  as  great  an  ex- 
tent, in  the  other  judicial  districts  of 
the  State ;  and  it  seems  to  me  desirable 
that  a  remedy  should  bo  provided  in  this 
city  and  also  in  the  remainder  of  the 
State.  Descending  to  provisions  for  the 
appointment  of  clerks  for  the  different 
courts  in  the  Constitution,  seems  to  be  a 
matter  which  may  well  be  left  to  the  reg- 
ulation of  the  Legislature  by  law;  but  if 
it  is  deeiued  advisable  for  the  city,  I  de- 
sire also  that  provision  shall  be  made  for 
the  country. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Schuylkill  (Mr.  J.  M.  Wetherill.) 


The  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  section. 

Mr.  Alricks.  I  wish  a  vote  on  the 
question  whether  the  officers  shall  be 
elected  or  whether  they  shall  be  appointed 
by  the  courts  ;  and  with  that  view  I  offer 
the  following  amendment:  Strike  out 
the  words  "appointed  by  such  courts"  and 
insert  "elected  by  the  qualified  voters  of 
said  city." 

The  amendment  was  rejected,  there  be- 
ing on  a  division  ayes  thirty-six,  noes 
forty. 

Mr.  Hanna.  I  move  to  strike  out  the 
word  "six"  in  the  third  line  and  insert 
"three"  so  as  to  make  the  term  three 
years. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  Phila- 
delphia (Mr.  Hanna.) 

The  amendment  was  agreed  to. 

Mr.  Cassidy.  I  desire  to  ascertain 
from  the  chairman  of  the  committee 
exactly  what  they  propose  when  they  say 
"the  said  i^rothonotary  and  the  said  chief 
clerks"  shall  appoint  assistants.  Do  they 
mean  that  they  sliall  have  jointly  the  ap- 
pointment of  assistants  ;  and  if  so,  why? 
I  should  like  to  know  what  the  reason 
was  which  induced  the  division  of  the 
responsibility  on  the  subject  of  the  ap- 
pointment of  assistant  clerks. 

Mr.  Armstrong.  The  provision  is, 
"the  said  prothonotary  and  the  said  chief 
clerks  respectively."  The  section  con- 
templates that  the  prothonotary  will  have 
certain  clerks  necessarily  which  he  must 
appoint,  and  that  the  chief  clerks  will 
have  assistants  under  them  which  they 
will  appoint;  and  it  was  supposed  that 
the  phraseology  was  sufficiently  explicit 
that  the  prothonotary  and  the  chief  clerk 
respectivelj''  shall  appoint  their  assistants. 
That  was  the  purpose  of  it.  The  protho- 
notary appoints  his  assistants  and  the 
chief  clerk  his. 

Mr.  Cassidy.  It  seems  to  me,  how- 
ever, with  due  respect  to  the  chairman, 
that  the  responsibility  should  be  put 
upon  one  person.  He  will  be  appointed 
by  the  judges  as  we  have  already  agreed, 
and  then  I  would  hold  him  responsible 
for  all  the  subordinate  officers  In  his 
office.  By  this  arrangement  you  divide 
the  responsibility.  I  do  not  care  i^articu- 
larly  about  it  beyond  making  the  sugges- 
tion. 

Mr.  Armstrong.  In  reply  I  will  sug- 
gest that  the  prothonotary  is  the  officer 
who  is  charged  with  the  general  super- 
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vision  of  all  the  courts,  and  of  course  he 
should  have  such  assistants  as  he  desires; 
but  as  the  courts  have  each  original  and 
distinct  jurisdiction  the  clerkship  of  each 
court  ought  to  be  independent  and  not 
dependent  upon  the  cliief  prothonotary 
v,-lio  has  supervision  of  the  whole  of  the 
courts.  It  is  for  the  purpose  of  making 
the  responsibility  specilic  in  each  parti- 
cular court. 

Mr.  MacCoivNell.  I  should  like  to 
ask  the  chairman  of  the  Committee  on 
the  Judiciary  a  cxuestion.  This  provision 
is  that  the  prothonotary  may  appoint  his 
assistants  and  the  chief  clerks  their  assis- 
tants. What  I  want  to  ask  is,  what  are 
to  be  the  duties  and  responsibilities  of  the 
j:)rothonotary  and  what  are  to  be  the 
duties  and  responsibilities  of  the  chief 
clerk?  Where  is  the  division  that  lies 
between  these  several  responsibilities? 

Mr.  ARMSTRONG.  The  line  would  be 
drawn  between  the  duties  of  general  su- 
pervision and  the  particular  duties  which 
would  appertain  to  the  specific  court.  It 
was  not  deemed  proper  by  the  committee 
to  introduce  any  scheme  of  legislation 
into  the  section,  that  should  be  properly 
left  to  the  consideration  of  the  Legisla- 
ture. 

Mr.  Cassidy.  I  am  not  satisfied,  and 
therefore  I  move  to  strike  out  the  words 
"chief  clerk"  and  to  make  the  section 
conform  to  my  idea  of  making  the  pro- 
thonotary the  sole  appointing  power  for 
ail  clerks  in  h.s  office  because  as  it  is 
now 

Mr.  Bartholomew.  Allow  me  to  sug- 
gest also  to  strike  out  the  word  "respec- 
tively" in  the  seventh  line. 

Mr.  Cassidy.  Yes,  my  purpose  is  to 
strike  out  the  words  "chief  clerk"  so  that 
"the  said  prothonotary  shall  appoint  such 
assistants  as  may  be  necessary."  I  move 
to  strike  out  in  the  fourth  line  after  the 
word  "judges"  the  words  "and  one  chief 
clerk  for  each  of  said  courts  to  be  appoint- 
ed by  said  courts,"  and  then  it  will  go  on 
"said  prothonotary  shall  appoint  such  as- 
sistants as  may  be  necessary,  and  the  pro- 
thonotary^ and  his  assistants  shall  receive 
lixed  salaries"  and  so  on. 

The  Chairman.  The  amendment  will 
be  read. 

The  Clerk.  It  is  moved  to  strike  out 
all  after  the  word  "judges"  in  the  fourth 
line  to  and  including  the  word  "court"  in 
tlie  sixtii  line ;  and  to  strike  out  the 
words  "and  the  said  chief  clerks  respec- 
tively" in  the  sixth  and  seventh  lines,  so 
as  to  make  the  section  read : 


"For  the  city  of  Philadelphia  there  shall 
be  one  prothonotary's  office  and  one  pro- 
thonotary for  all  said  courts,  to  be  ap- 
pointed by  the  judges  of  said  courts, 
and  to  hold  office  for  three  years  subject 
to  removal  by  a  majority  of  the  said 
judges.  The  said  prothonotary  shall  ap- 
point such  assistants  as  may  be  necessary 
and  the  said  prothonotary  and  chief  clerks 
and  their  assistants  shall  receive  fixed  sal- 
aries to  be  determined  by  law,"  etc. 

Mr.  A  RMSTRONG.  That  would  strike  out 
I  think  one  of  the  very  essentially  impor- 
tant provisions  of  the  section  which  sub- 
jects the  prothonotary  to  the  SiUpervision 
of  the  court.  It  would  strike  out  ".and  to 
hold  office  for  six  years,"  now  changed  to 
three  years,"  "subject  to  removal  by  said 
court." 

Mr.  Cassidy.  No,  I  do  not  propose  to 
strike  that  out. 

Mr.  Armstrong.  Then  I  did  not  hear 
it  correctl}^ 

Mr.  Cassidy.  I  mean  to  leave  him  sub- 
ject to  the  power  of  the  court. 

Mr.  Armstrong.  AVill  the  Clerk  please 
read  the  amendment? 

Tlie  Clerk  again  read  the  amendment. 

Mr.  Armstrong.  Tliat  does  strike  out 
the  words  "subject  to  removal  by  said 
court." 

Mr.  Cassidy.  Ko.  These  words  are  in 
just  before.  I  will  say  to  the  chairman 
that  I  do  not  desire  to  make  any  such  al- 
teration. Pie  may  put  it  in  any  shape  he 
thinks  proper. 

Mr.  Armstrong.  The  clause  is  em- 
bodied in  the  former  part  of  the  i^hraseol- 
ogy  ;  but  I  was  going  to  call  the  attention 
of  the  committee  to  the  objection  to  the 
amendment.  The  committee  will  observe 
that  beginning  in  the  twelfth  line  the  sec- 
tion provides : 

"Each  court  shall  have  its  separate 
dockets  except  the  judgment  docket, 
which  shall  contain  the  judgments  and 
liens  of  all  the  said  courts." 

These  dockets  will  be  under  the  charge 
and  direction  and  supervision  of  the  protho- 
notary of  all  the  courts,  and  those  dockets 
appertaintoall thecourts,andare  therefore 
properly  placed  under  the  sui^ervision  of 
all  the  judges;  but  as  the  jurisdiction  of 
the  separate  courts  is  entirely  distinct,  it 
v/as  the  view  of  the  committee  that  each 
court  should  have  tlie  right  to  control  its 
separate  docket  and  should  therefore  ap- 
point its  own  clerk.  To  allow  the  pi'O- 
thonotary  to  appoint  tiiese  clerks  would 
be  to  introduce  into  the  administration  a 
sei^arate  and  distinct  jurisdiction.  Whilst 
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the  prothonotary  would  have  no  duties  to 
perform  in  the  separate  courts,  he  •would 
have  the  rip;ht  to  appoint  the  persons  who 
should  perform  the  duties. 

Mr.  Hanna.  Allow  me  to  ask  whether 
the  gentleman  means  by  the  term  "chief 
clerk"  anything  more  than  a  court  clerk  ? 

Mr.  Armstrong.  Certalnlj^  not.  I 
mean  only  by  that  a  prothonotary  ap- 
pointed by  the  court  of  separate  jurisdic- 
tion ;  that  is  all.  The  word  "  prothono- 
tarj'"  is  used  only  to  avoid  eonfiision  in 
the  choice  of  terms. 

Mr.  Hay.  I  wish  to  ask  the  gentleman 
from  Lycoming  a  question.  I  ask  wheth- 
er the  courts  had  the  appointment  of  the 
prothonotaries,  they  would  not  practi- 
callj''  have  the  control  of  the  subordinate 
employees  of  the  prothonotary  in  their  re- 
spective courts  ;  and  if  the  object  is  not 
sufficiently  accomplished  bj^  giving  theni 
the  appointment  of  the  prothonotar}'  ? 

Mr.  Armstrong.  They  would  have, 
I  have  no  doubt ;  but  whether  it  wovild 
be  as  complete  and  effectvial  a  supervi- 
sion as  would  be  attained  by  the  plan 
proposed  of  having  each  court  entirely 
distinct,  does  not  seem  to  me  clear.  I 
think  the  supervision  of  the  court  would 
be  more  perfect,  it  would  bring  it  more 
directly  under  the  control  of  the  court  if 
tlie  section  is  retained  as  the  committee 
iiave  reported  it. 

Mr.  XiLES.  I  move  that  the  commit- 
tee rise,  report  progress,  and  ask  leave  to 
sit  again.     ["No."] 

Mr.  H.  W.  Smith.  I  move  to  amend, 
"report  no  progress"  and  ask  leave  to  sit 
again,     [Laughter.] 

The  Chairman.  The  amendment  is 
not  in  order.  The  question  is  on  the  mo- 
tion of  the  gentleman  from  Tioga  (Mr. 
Niles.) 

The  motion  ,was  not  agreed  to  ;  there 
being  on  a  division,  ayes  thirtj'-two  ;  not 
a  majority  of  a  quorum. 

The  Chairman.  The  Question  is  on 
the  amendment  of  the  delegate  from  Phil- 
adelphia (Mr.  Cassid}'.) 

The  amendment  was  agreed  to,  there 
being  on  a  division — ayes  fifty-four,  noes 
fifteen. 

The  Chairman.  The  question  recurs 
on  the  section. 

Mr.  J.  R.  Read.  I  move  to  strike  out 
the  words  "and  the  said  i^rothonotary 
and  chief  clerks  and  their,"  and  insert 
"and  he  and  his  assistants  shall  receive 
lixed  salaries,"  &c.,  to  make  it  read  better 
with  the  amendment  first  adopted. 

The  amendment  was  agreed  to. 


]Mr.  FuNCK.  I  offer  the  following 
amendment  to  come  in  after  the  word 
"courts"  in  the  second  line  : 

"  The  prothonotaries  of  the  several 
courts  of  this  Commonwealth  shall  be 
ai^pointed  bj''  the  judges  of  said  courts  re- 
spectivel3^,  ^^(^  shall  receive  salaries 
lixed  by  law.  The  Legi&iature  shall 
make  provision  to  carry  this  section  into 
effect." 

Tlie  amendment  was  rejected. 

The  Chairman.  The  (question  is  on 
the  section  as  amended. 

Mr.  DARiiiNGTON.  I  ask  that  the  ques- 
tion be  divided  ending  witli  the  vord 
"treasury"  in  the  twelfth  line. 

The  Chairman.  The  section  is  sus- 
ceptible of  division  in  that  way.  The 
question  is  on  the  first  division  of  the 
section. 

The  first  division  of  the  section  was 
agreed  to,  there  being  on  a  division,  ayes 
fifty-three,  noes  fourteen. 

The  Chairman.  The  question  now  is 
on  the  next  division. 

The  Clerk  read  the  division  as  fol- 
lows : 

"  Each  court  shall  have  its  separate 
dockets,  except  the  judgment  docket, 
Avhich  shall  contain  the  judgments  and 
liens  of  all  the  said  courts  as  are  or  may 
be  directed  by  law-" 

Mr.  Darlington.  I  now  ask  the  chair- 
man of  the  committee  hov%'  he  proposes 
to  dispose  of  the  judgment  docket?  In 
whose  custody  is  it  to  be?  In  which 
court  is  it  to  be  found  ? 

Mr.  Armstrong.  In  the  prothono- 
tary's  custody,  of  course. 

Mr.  TuRRELL.  Mr.  Chairman  :  It  oc- 
curs to  me  that  there  is  a  difliculty  here 
which  I  wish  to  call  the  attention  of  the 
chairman  and  members  of  the  committe 
to.  It  is  evident  that  we  are  going  to 
adopt  this  section;  but  there  is  nothing 
in  it  which  gives  any  security  for  the  dis- 
charge of  the  duties  of  this  office.  There 
is  nothing  which  requires  the  officer  to 
pay  fees  into  the  treasury  or  to  enforce  it, 
and  you  will  find  a  very  ditTorent  state  of 
things  in  relation  to  the  collection  of  fees 
than  you  do  where  the  officer  is  collecting 
for  himself.  I  desire  to  call  the  attention 
of  the  chairman  and  members  of  the  com- 
mittee to  that  circumstance. 

Mr.  Armstrong.  I  will  say  to  the 
gentleman  that  in  the  view  of  the  com- 
mittee that  was  so  entirely  appropriate  to 
the  province  of  the  Legislature,  that  it 
was  not  thought  well  to  encumber  the 
Constitution  with  it.    It  is  highly  impor- 
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tant  that  a  proper  provision  should  be 
made  on  that  subject,  but  it  sliould  be 
done  by  law  and  not  by  the  Constitution. 

Mr.  TuRRELi..  Then,  with  all  due  def- 
erence to  the  chairman,  it  should  be  left 
to  apply  equally  to  alltheprothonotaries. 
There  is  a  provision  reported  and  on  first 
reading  which  requires  the  prothonotaries 
of  counties  to  perform  this  duty. 

Mr.  Armstrong.  I  would  suggest  to 
the  gentleman  that  in  the  report  of  the 
Committee  on  County  Officers  he  can 
jjrovide  for  that  if  he  deems  it  proper. 

Mr.  TuRRELL.  I  suggest  whether  the 
appointment  here  does  not  so  change  the 
nature  of  the  office  that  the  provision  in 
that  report  will  not  apply. 

Mr.  Armstrong.  Prothonotaries  are 
county  officers  according  to  tlie  report  of 
the  Committee  on  County,  Township  and 
Borough  Officers. 

Mr.  BucKALEW.  I  wish  the  chairman 
of  the  committee  would  make  anothtsr 
explanation  to  go  out  with  our  proceed- 
ings ;  and  that  is  that  it  is  the  general  un- 
derstanding among  the  members  that  we 
voted  down  the  amendment  of  the  mem- 
ber from  Philadelphia  (Mr.  Campbell) 
with  the  idea  thattlie  Legislature  will  in- 
corporate into  a  statute  passed  under  this 
Constitution  a  provision  that  no  person 
connected  with  a  judge  of  the  courts  by 
blood  or  marriage,  shall  be  appointed  to 
any  of  these  offices.  It  is  only  omitted, 
as  I  understand  now,  because  we  do  not 
wish  to  put  details  into  the  Constitution. 

Mr.  Armstrong.  I  have  great  pleasure 
in  stating  that  my  views  concur  with 
these  just  expressed.  I  understand  that 
that  amendment  was  voted  down  because 
it  was  not  appropriate  to  the  Constitution 
but  it  will  be  highly  appropriate  and 
proper  for  the  Legislature  to  enact  as  a 
law. 

The  Chairman.  The  question  is  on 
the  section  as  amended. 

The  section  was  agreed  to. 

Mr.  NiLES.  I  move  tliat  the  committee 
rise,  report  progress,  and  ask  leave  to  sit 
again. 

Mr.  Armstrong.  Let  the  next  section 
be  read  first. 

Mr.  NiLES.  1  withdraw  the  motion  for 
that  purpose. 

Tlie  Chairman.  The  next  section  will 
be  read. 

The  Ci.ERK  road  section  eight,  as  fol- 
lows : 

Section  S.  The  said  courts  in  the  city 
of  Philadelphia  and  county  of  Allegheny 
respectively  shall,  from  time  to  time,  in 


turn  detail  one  or  more  of  its  judges  to 
hold  the  criminal  courts  of  said  district, 
in  such  manner  as  may  be  directed  by 
law. 

Mr.  NiL.ES.  I  renew  my  motion  that 
the  committee  of  the  whole  now  rise,  re- 
port progress,  and  ask  leave  to  sit  again. 

The  motion  was  agreed  to. 

Tlie  committee  rose,  and  the  President 
having  resumed  the  chair,  the  Chairman 
(Mr.  Harry  White)  reported  that  the  com- 
mittee of  the  whole  had  had  under  con- 
sideration the  article  reported  by  the 
Committee  on  the  Judiciary  and  had  in- 
structed him  to  report  progress  and  ask 
leave  to  sit  again.  ' 

Leave  was  granted  the  committee  of 
the  whole  to  sit  again  this  afternoon. 

Mr.  Hemphill.  I  move  that  we  take 
a  recess. 

The  motion  was  agreed  to ;  and  (at  one 
o'clock  and  eight  minutes  P.  M. )  the 
Convention  took  a  recess  until  three 
o'clock  P.  INI. 

AFTERNOON    SESSION. 

The  Convention  re-assembled  at  three 
o'clock  P.  M. 

the  judicial  system. 

Mr.  Hay.  I  move  that  the  Convention  re- 
solve itself  into  committee  of  the  whole  for 
the  further  consideration  of  the  article  re- 
ported by  the  Committee  on  the  Judiciary. 
■  The  motion  was  agreed  to,  and  the  Con- 
vention resolved  into  committee  of  the 
whole,  Mr.  Harry  White  in  the  chair. 

The  Chairman.  When  the  committee 
of  the  whole  rose  this  morning  they  had 
under  consideration  the  eighth  section, 
which  was  then  read. 

The  section  was  agreed  to. 

The  Chairman.  The  ninth  section  will 
be  read. 

Mr.  Woodward.  Mr.  Chairman  :  Be- 
fore that  is  read,  I  move  to  add  a  new  sec- 
tion to  what  has  already  been  adopted. 
Tlie  Clerk  holds  my  proposition  in  his 
hand  and  I  move  to  add  what  the  Clerk 
will  read. 

The  Chairman.  The  gentleman  from 
Philadelpliia  proposes  an  additional  sec- 
tion to  be  inserted  after  section  eight, 
wliieh  additional  section  will  be  read. 

The  Clerk  road  as  follows : 

"In  counties  whose  population  shall  ex- 
ceed one  liundred  thousand,  the  Legisla- 
ture sliall  establish  courts  of  probate,  to 
consist  of  one  or  more  judges,  who  shall 
be  learned  in  tlie  law,  elected  in  the  man- 
ner hereinbefore  provided  for  other 
judges,  whose  term  of  office  sliall  be  ten 
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years,  if  they  so  long  behave  themselves 
well,  and  whose  salaries  shall  be  fixed  by 
law. 

"The  said  courts  of  probate,  when  es- 
tablished, shall  exercise  all  the  jurisdic- 
tions and  powers  now  vested  in  tlie  or- 
phans' court,  the  register's  court,  and  the 
register  for  probate  of  wills  and  granting 
letters  of  administration,  and  thereupon 
the  jurisdiction  of  the  common  pleas  in 
orplians'  court  proceedings  shall  cease  and 
determine,  and  the  register's  court  and 
the  office  of  register  of  wills  and  granting 
letters  of  administration  shall  be  abol- 
ished. 

"The  several  courts  of  probate  shall  ap- 
point all  necessary  clerks,  to  be  paid  a 
salary  fixed  by  law,  sliall  have  a  seal  and 
be  a  court  of  record  ;  but  all  auditing  of 
accounts  filed  in  said  courts  shall  be  per- 
formed by  the  iudgesaud  clerks  thereof, 
without  expense  to  parties,  except  where 
all  ijarties  in  interest  in  a  pending  pro- 
ceeding shall  nominate  an  auditor,  whoin 
the  court  may  in  its  discretion  ai:)point, 
and  in  such  case  the  auditor's  fees  shall 
be  paid  by  the  parties. 

"  All  proceedings  of  said  courts  of  pro- 
bate shall  be  removable  into  the  Supreme 
Court  for  review  by  appeal  or  certiorari, 
as  the  Supreme  Court  may  prescribe." 

Mr.  WooDWAUD.  Mr.  Chairman  :  I  do 
not  know  that  I  should  have  ottered  this 
amendment  at  this  place  and  time  but 
that  I  shall  be  obliged  to  leave  the  city 
to-morrow  and  shall  not  be  able  to  be 
here  again  for  some  days  to  come,  and 
this  is  the  only  opportunity  I  shall  have 
to  submit  a  proposition  in  reference  to 
our  judicial  establishment. 

All  the  other  propositions  I  made  were 
voted  down,  as  every  gentleman  around 
me  knoAvs.  I  know  of  no  reason  why 
this  should  not  be  voted  down  as  freely 
as  they  were,  and  I  suppose  it  will  be.  I 
do  not  otter  it  with  any  view  of  having  it 
adopted,  bat  I  otter  it  for  the  purpose  of 
completing  the  record  and  placing  my- 
self at  least  upon  the  record  as  I  wish  to 
stand.  It  is  a  part  of  a  series  of  judicial 
reforms  which  in  iny  judgment  would  be 
useful  to  the  people  of  Pennsylvania ;  and 
in  that  I  may  have  been,  probably  was, 
mistaken.  This  is  the  last  proposition 
that  I  have  to  offer,  and  I  offer  it  with  the 
view,  as  I  said,  of  completing  the  record. 

If  any  gentleman  is  disposed  to  enter- 
tain tills  proposition,  I  have  to  say  that  it 
is  limited,  as  you  see  now,  to  counties 
containing  100,000  population.  There  are 
five  such  counties  in  Pennsylvania:  Phil- 


adelphia, Allegheny,  Lancaster,  Berks, 
Luzerne  and  the  operation  of  the  amend- 
ment would  be  limited  to  those  five  coun- 
ties, unlesssome  gentleman  movesa  small- 
er number,  and  if  so  it  will  be  very  accept- 
able to  me,  because  I  think  that  a  very 
great  improvement  in  our  orphans'  court 
proceeding  would  result  out  of  this  thing, 
and  if  any  gentleman  wants  to  include 
more  counties  I  will  cheerfully  accept  any 
such  amendment. 

But,  sir,  one  purpose  that  I  have  in  view 
is  to  introduce  the  experhnent  of  sejiarat- 
ing  the  jurisdiction  of  the  orphans'  court 
in  all  testamentary  matters  from  the  oth- 
er courts  of  record,  and  making  them,  as 
they  always  ought  to  have  been,  an  en- 
tirely independent  separate  jurisdiction. 
Judge  Duncan  said  in  his  day  that  the  en- 
tiro  estates  of  the  Commonwealth  passed 
through  the  orphans'  court  in  about 
thirty-three  years.  The  estates  of  this 
Commonwealth  have  increased  immense- 
ly since  the  days  of  Judge  Duncan,  and  if 
every  thirty-three  years  they  do  pass 
through  the  orphans'  court,  assuredly 
that  court  ought  to  be  carefully  constituted 
and  its  duties  most  carefully  administered. 
To  my  certain  knowledge,  in  Luzerne 
county,  where  I  have  lived  most  of  my 
life,  the  records  of  the  orphans'  court  are 
scarcely  relialjle.  The  business  is  loosely 
done,  and  it  is  impossible  to  trace  a  title 
that  runs  through  the  orphans'  court,  as 
all  titles  do  more  or  less,  with  any  satis- 
faction or  assurance  that  you  are  correct. 
I  suppose  the  same  thing  is  ti-ue  in  other 
counties  with  which  I  am  not  so  well  ac- 
quainted. Certain  it  is  that  the  courts  of 
common  pleas  are  greatly  burdened  by 
this  jurisdiction,  and  it  is  one  reason  why 
the  businessv  s  so  much  behind  in  some 
counties.  We  should  relieve  those  courts 
by  establishing  courts  of  probate  and  we 
should  take  this  important  interest  out  of 
the  tangle,  the  stiarl  in  which  it  is  in- 
volved by  be-lng  connected  with  the  civil 
jurisdiction  of  those  courts  and  make  it 
what  it  ought  to  be,  an  independent  and 
respectable  court. 

These  are  considerations,  Mr.  Chair- 
man, which  I  think  belong  to  this  subject. 
But,  sir,  there  is  another.  In  the  city  of 
Philadelphia  the  plunder  of  dead  men's 
estates  under  the  pretence  of  auditing 
them,  has  come  to  be  a  crying  evil.  I  am 
one  of  those  who  think  that  a  christian 
community  are  not  more  bound  to  bury 
their  dead  out  of  sight  than  they  are 
bound  to  administer  and  protect  the  goods 
and  the  estate  of  the  deceased.    Widows 
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and  children  in  the  freshness  of  their  grief 
are  not  very  well  calculated  to  maintain  a 
battle  with  the  cunniug,  shrewd,  unprin- 
cipled sliarpcrs  that  surround  the  dead 
man's  estate,  and  the  consequence  is  that 
those  estites,  under  pretence  of  auditing 
and  selling  them,  are  plundered  to  an  ex- 
tent that  I  think  must  alarm  any  gentle- 
man who  will  investigate  the  suloject. 

What  is  auditing  in  Philadelphia  ?  An 
administration  account  is  filed  with  the 
register  of  wills.  I  doubt  if  he  ever 
looks  into  it.  He  advertises  that  he  will 
present  it  to  the  orphans'  court  on  a  cer- 
tain day.  His  fees,  which  are  very  large, 
legal  and  illegal,  are  assessed,  and  the 
thing  is  handed  over  to  the  orphans' 
court.  The  clerk  of  the  orphans'  court 
presents  it,  or  gives  notice  that  he  will 
present  it  to  the  court.  He  does  not  look 
at  it;  the  court  does  not  look  at  it;  but 
the  court  refers  it  to  an  auditor.  That  au- 
ditor then  gives  notice  to  parties  of  the 
time  and  place  Avhere  it  will  be  convenient 
to  him  to  audit  the  account;  and  he 
spends  more  or  less  time  on  it,  generally 
all  the  time  he  can,  at  a  high  rate  of 
charge;  and  what  does  he  do?  He  goes 
over  the  items.  Possibly  there  is  no  dis- 
pute about  any  of  them  ;  no  explanation 
is  needed  about  any  of  them  ;  but  he  goes 
over  them  one  by  one,  and  when  he  gets 
through,  he  gives  notice  to  the  parties  to 
come  and  file  their  exceptions  with  him, 
if  they  have  any  to  tile.  They  file  their 
exceptions  with  the  auditor.  He  passes 
upon  those  exceptions.  That  re-opens 
the  question  again  and  gives  him  another 
job.  He  passes  upon  those  exceptions 
and  then  returns  his  report  and  those  ex- 
ceptions to  the  orphans'  court.  If  there 
are  exceptions  to  his  report,  then,  sir,  for 
the  first  time  the  subject  of  this  dead 
man's  estate  attracts  the  judicial  eye,  and 
then  only  to  the  extent  to  which  those 
exceptions  go.  Through  this  whole  pro- 
cess, which  is  a  very  expensive  one,  no 
judge,  no  clerk,  no  man  of  any  compe- 
tency has  looked  in  to  that  account  at  all, 
but  it  is  piled  up  with  costs  and  charges 
to  be  paid  bj'  the  widow  and  clilldren  out 
of  the  estate.  In  very  many  of  these  cases 
no  auditing  is  needed  at  all;  there  is  noth- 
ing to  audit;  but  it  makes  no  difference 
whether  there  is  anything  to  audit  or 
not,  the  process  of  auditing  is  carried  on, 
and  carried  on  largely. 

This  becomes  a  large  and  lucrative 
patronage  in  the  hands  of  judges,  and  you 
will  find  judges  having  their  favorites  all 
around  the  bar  and  all  around  the  com- 


munity, to  whom  they  will  send  this  es- 
tate and  that  estate  and  the  other,  accord- 
ing to  the  affection  they  fell  for  their 
proteges.  That  is  a  job  that  they  send  to 
tiaeir  most  particular  friends.  Everything 
goes  there,  whether  there  is  any  occasion 
to  audit  it  or  not,  and  a  slice  is  taken  off 
the  inheritance  of  the  children  to  pay 
these  officers  and  auditoi's ;  and  this  yon. 
call  an  orphans'  court  administration ! 
Wh^"-,  sir,  the  orphans'  court  has  the 
least  possible  to  do  with  the  administra- 
tion of  an  estate.  I  tell  you  that  until 
somebody  has  excepted  to  the  avtditor's 
report,  the  orphans'  court  never  thinks  of 
it,  nor  hears  of  it,  nor  touches  it,  nor  looks 
at  it. 

Mr.  Chairman,  this  orplians'  court  was 
established  originally  in  London  and  was 
one  of  the  liberties  of  the  people  of  that 
great  city,  and  we  brought  it  here  because 
it  was  one  of  the  privileges  of  London  ; 
but  in  the  hands  of  these  auditors,  it  has 
ceased  to  be  what  it  originally  was  de- 
signed to  be,  a  protection  of  orphans,  and 
has  become  a  sure  mode  of  sacrificing 
their  rights  and  their  estates. 

My  amendment  proposes  to  establish  a 
court  of  probate  whose  business  it  sliall 
be  to  audit  estates  and  settle  them.  It  is 
tiie  business  of  the  court,  not  to  appoint 
cousins  and  relatives  and  favorites,  but  to 
do  it  themselves.  If  you  need  more  than 
one  iudge  in  Philadelpliia,  I  would  have 
two  or  three,  as  many  as  are  necessary  in 
that  court,  men  of  learning,  lawyers, 
competent  men.  I  would  give  them  the 
appointment  of  a  clerk.  Let  them  ap- 
point the  most  competent  clerk  they  can 
find.  Let  them  turn  over  to  that  clerk  as 
mucli  of  their  duty  as  tliey  choose.  Let 
him  be  a  sort  of  standing  auditor  and  the 
judge  or  judges  themselves  standing 
auditors;  and  let  thisauditing  of  the  dead 
man's  estate,  if  it  must  be  audited,  be 
done  honestly  and  fairly,  done  kindly, 
done  as  you  would  bury  his  body,  in- 
stead of  making  it  the  occasion  of  plun- 
dering his  widow  and  orphans  of  that 
which  he  has  left  them.  That  is  what  I 
propose. 

I  have  nothing  more  to  say  in  regard  to 
it.  The  amendment  speaks  for  itself.  It 
pi'oposes  a  great  reform  where  great 
abuses  now  exist.  I  have  no  feeling 
about  it.  I  do  not  mean  to  die  in  Phila- 
delphia if  I  can  help  it  myself.  [Laugh- 
ter.] 

^fr.  Hi'NsiCKER.  I  should  like  to  ask 
the  gentleman  if  he  would  be  willing  to 
reduce    the    number    of   population    re- 
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quired,  and  make  it,  say  eight}- thousand, 
so  as  to  include  Montgomery  ? 

]Mr.  WooDWAUD.  I  have  no  objection 
to  reducing  the  population  required  to 
any  figure  that  any  gentleman  proposes. 

Mr.  HuxsicivEii.  We  vrant  such  a 
court  in  our  county. 

]SIr.  Woodward.  Let  the  gentleman 
move  an  amendment.  I  have  no  objec- 
tion to  any  reduction. 

Mr.  HtiNsiCKER.  Tlien  I  will  move  to 
amend  the  amendment  by  striking  out 
"one  hundred  tliousand"  and  inserting 
"lifty  thousand." 

The  Chairman.  Tlie  question  is  on  the 
amendment  of  the  delegate  from  ]\Iont- 
gomery  (Mr.  Hunsicker)  to  the  amend- 
ment of  the  delegate  from  Philadelphia 
(Mr.  Woodward.) 

Mr.  J.  N.  PuRViANCE.  Mr.  ('hairman  : 
I  intend  to  support  the  amendment  of  the 
gentleman  from  Philadelphia  in  so  far  as 
it  becomes  necessary  that  it  should  be  in- 
corporated as  a  part  of  the  Constitution. 
Tlie  first  section  of  the  fifth  article  of  the 
Constitution  provides  tliat  the  judicial 
ix)v.er  shall  be  vested  in  a  Supreme  Court, 
in  courts  of  oyer  and  terminer  and  general 
jail  delivery,  common  pleas,  and  such 
other  courts  as  the  Legislature  may  from 
time  to  time  establish.  Now  I  submit  to 
tlie  committee  whether  tlie  amendment 
of  tlie  gentleman  from  Philadelphia  is 
necessary  at  all ;  whetlier  we  have  not 
precisely  the  same  provision  in  the  pres- 
ent Constitution.  His  amendments  set 
out :  "In  counties  whose  population  shall 
exceed  one  hundred  thousand,  the  Legis- 
lature may  establish  courts  of  probate," 
ttc.  Now  if  he  had  used  the  term 
"shall" 

Mr.  CoRBETT.  It  is  "shall"  in  the 
amendment  now- 
Air.  Woodward.  Tlie  word  "may"'  has 
been  changed  to  "shall." 

Mr.  J.  N.  PuRviANCE.  Then  it  is  as  I 
would  like  to  have  it,  and  I  have  nothing 
more  to  say  on  the  section.  It  meets  my 
views  fully  excepting  in  this  :  The  pres- 
ent Constitution  confers  ample  power  up- 
on the  Legislature  to  do  the  very  thing 
this  amendment  proposes,  and  it  is  there- 
fore unnecessary  that  tlie  Convention 
should  adopt  anything  on  the  subject.  If 
that  court  becomes  necessary  the  Legis- 
lature will  no  doubt  pass  such  a  law  as 
will  give  such  a  court.  There  is  a  portion 
of  the  amendment  of  the  gentleman  from 
Philadelphia  that  is  necessarj',  and  that 
is,  so  far  as  it  goes  to  abolish  the  register's 
court.    We  must  get  that  out  of  the  pres- 


ent Constitution  in  order,  in  lieu  of  it,  to 
place  therein  the  probate  court. 

Mr.  CoRBETT.  Will  the  gentleman  al- 
low nie  to  interrupt  him? 

Air.  J.  N.  PuRViANCH.    Yes,  sir. 

Air.  CoRBETT.  J^y  a  preceding  section 
we  have  limited  the  power  of  the  Legisla- 
ture to  create  any  other  courts  than  those 
created  by  this  article  of  the  Constitution, 
and  the  first  section  was  passed  prior  to 
the  time  of  the  adoption  of  that  limita- 
tion. 

Air.  J.  N.  PuRviANCE.  "Then  I  would 
remark  that  this  court  should  be  a  gen- 
eral court  throughout  tlie  Commonwealth 
and  we  should  preserve  the  principle  of 
uniformity  in  our  Constitution  by  not 
limiting  it  to  numbers.  A  county  con- 
taining a  iiopulation  of  forty-five  thou- 
sand would  have  no  benefit  from  this  sys- 
tem, and  if  it  be  as  Judge  Woodward  says. 
a  good  system  and  should  be  established, 
then  I  see  no  reason  why  it  should  not  be 
co-extensive  with  the  State.  Let  it  ex- 
tend to  every  county  whether  of  a  popu- 
lation of  five  thousand  or  eight  hundred 
thousand.  If  it  be  in  order,  I  will  move 
to  strike  out  that  portion  of  the  amend- 
ment which  imposes  a  limitation  of  popu- 
lation, and  let  it  be  a  general  provision 
for  all  the  counties  of  the  Commonwealth. 

The  Chairman.  The  gentleman  is  re- 
minded that  there  is  an  amendment  to  an 
amendment  now  pending,  and  a  further 
amendment  will  not  be  in  order  at  this 
time. 

Air.  Armstrong.  Air.  Chairman  :  The 
committee  have  had  this  matter  under 
very  careful  consideration  and  the  result 
of  their  celiberations  will  be  found  em- 
bodied in  the  twenty-second  section  on 
the  ninth  page  of  the  report.  I  fully 
agree  with  the  principles  which  the  gen- 
tleman from  Philadelphia  has  so  Vv^eil 
expressed.  There  is  great  necessity  for 
correcting  the  abuses  which  have  grown 
up  around  the  orphans'  court,  particu- 
larly in  large  cities.  For  the  convenience 
of  the  committee  I  will  read  the  provi- 
sion which  the  committee  have  suggested  : 

Section  22.  A  register's  office  for  the 
probate  of  wills  and  granting  letters  of 
administration  and  an  office  for  the  re- 
cording of  deeds  shall  bo  kept  in  each 
county.  The  register's  court  is  hereby 
abolished,  and  the  jurisdiction  and  powers 
thereof  arc  vested  in  tlio  orphans'  court. 
The  Legislature  shall,  at  its  first  session 
after  this  Constitution  shall  take  effect, 
provide  for  the  election  in  the  city  of 
Philadelpliia  of  three  judges,  and  in  the 
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county  of  Allegheny  of  two  judges;  and 
in  any  county  having  more  than  one  hun- 
dred thousand  inhabitants  may  provide 
for  the  election  of  one  or  more  judges 
learned  in  the  law  who  shall  ho  called 
judges  of  the  orphans'  court  and  in  whom 
shall  be  vested  all  the  jurisdiction  and 
powers  to  be  exercised  by  the  orphans' 
court  of  such  county. 

That  brings  up  the  entire  question. 
The  abuses  in  the  city  of  Philadelphia 
are  enormous  and  ought  to  be  corrected. 
jNIeasurably  toa  they  have  been  great  in 
Allegheny  county,  as  we  have  been  in- 
formed ;  but  I  do  not  know,  certainly  it 
did  not  corns  to  the  knowledge  of  the 
committee,  that  any  very  great  abuses 
had  grown  up  in  other  counties  of  the 
State.  In  small  counties  there  are  no 
such  abuses;  and  the  duties  of  the 
orphans'  court  in  such  counties  would  be 
very  limited  indeed,  by  no  means  suffi- 
cient to  engage  the  attention  of  a  law 
judge;  he  would  have  almost  literally 
nothing  to  do.  xVs  a  part  of  the  jurisdic- 
tion of  the  court  of  common  pleas,  it  is  in 
most  of  the  counties  of  the  State  well 
vested  now  and  the  jDOwers  are  complete. 
By  the  act  of  1832  the  system  was  regu- 
lated both  as  to  the  jurisdiction  and 
powers  of  the  orphans'  court  and  of  the 
register  of  wills.  Now  the  office  of  regis- 
ter of  wills  is  necessary,  and  j'et  the  sec- 
tion olTered  as  an  amendment  by  the 
gentlemen  from  Phiadelphia  does  propose 
to  abolish  that  office.  I  do  not  see  the 
necessity  for  that ;  on  the  contrary  the 
probate  of  wills  ought  to  be  maintained 
a:s  a  distinct  office  in  all  the  counties.  In 
very  small  counties  tlie  offices  of  clerk  of 
the  orphans'  court,  register  of  wills,  and 
prothonotary  of  the  connty  are  vested  in 
the  same  person,  and  tliej"-  exercise  all 
these  functions  without  confusion,  and 
without  danger,  and  without  injury  to 
anj-  person  and  with  full  effect  to  all  the 
judicial  and  proper  purposes  which  such 
an  office  ought  to  subserve. 

The  difference  then  between  the  gen- 
tleman's amendment  and  the  report  of 
the  committee  is  just  this  :  He  provides 
that  in  all  counties  exceeding  one  hun- 
dred thousand  inhabitants  the  Legislature 
•'shall"— it  is  imperative— organize  such  a 
court ;  in  the  report  of  the  committee  we 
provide  that  in  all  counties  having  more 
than  one  hundred  thousand  inhabitants 
the  Legislature  may  do  it.  All  the  dif- 
ference so  far  is  that  the  amendment  of 
tlie  gentleman  from  Philadelphia  would 
make  it  imperative  and  require  the  Leg- 


islature absolutely  to  do  it,  whether  other 
people  desire  it  or  not,  whilst  the  report  of 
the  committee  leaves  it  to  the  discretion 
of  the  Legislature.  If  the  people  desire  it 
they  will  get  it ;  if  they  do  not,  there  is 
nothing  compulsory  which  constrains  the 
Legislature  to  create  such  a  separate  court. 
Again,  we  abolish  the  register's  court, 
and  so  does  the  proposed  amendment  of 
the  gentlemati  from  Philadelphia.  The 
register's  court,  as  all  the  lawyers  here  are 
aware,  is  now  composed  of  the  register  and 
the  judges  of  the  court  of  common  pleas. 
They  sit  together  and  form  the  register's 
court,  and  it  is  rather  an  absurdity  gener- 
ally ;  indeed  I  never  saw  a  register's  court 
in  our  countj'  that  amounted  to  anything, 
because  the  register  is  a  mere  cypher;  he 
sits  upon  the  bench  beside  the  judges  of 
the  court  of  common  pleas  doing  nothing 
but  smirking  and  laughing  a  little  and  re- 
garding it  as  a  good  joke  himself. 

We  agree  with  the  gentleman  that  the 
register's  court  ought  to  be  abolished. 
We  disagree  in  abolishing  the  register's 
office.  We  think  the  register's  office 
should  remain  as  it  is.  The  gentleman 
proposes  to  abolish  it.  I  have  never  heard 
in  my  experience  any  complaints  made  of 
the  register's  office  nor  any  desire  ex- 
pressed to  dispense  with  it ;  but  I  cannot 
speak  for  gentlemen  in  other  counties.  In 
large  counties  such  as  Philadelphia  and 
Allegheny  I  very  readih''  recognize  the 
difference  that  grows  out  of  their  increas- 
ed i^opulation  ;  and  the  committee  pi-o- 
pose  that  in  these  counties  they  shall  have 
a  separate  orphans'  court.  We  call  it  or- 
phans' court;  the  gentleman  calls  it  pro- 
bate court.  The  committee  in  that  re- 
spect pi'eferred  the  name  of  orplians' 
court  because  tlie  whole  State  is  accus- 
tomed to  it ;  we  know  just  what  it  means. 
If  we  institute  a  new  court  and  call  it  pro- 
bate court,  if  there  were  no  dilference 
whatever  in  its  organization  or  in  its  pow- 
ers and  jurisdiction,  it  would  be  objec- 
tionable since  it  must  necessarily  lead  to 
the  education  of  the  people  in  the  use  of 
a  new  term. 

Mr.  J.  N.  PuBViANCE.  Will  tlie  gen 
tleinan  allow  me  to  interrupt  hiin  ?  I 
the  present  orphans'  court  be  abolished 
and  a  probate  court  established,  what  busi- 
ness would  there  be  for  the  register  of 
wills?  The  gentleman,  as  I  understood, 
s;\id  the  committee  projiosed  to  retain  the 
register's  court. 

Mr.  Armstrong.  No,  the  gentleman 
inisundei-stood  me.      We  abolish  the  reg- 
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ister's  court.  We  have  simply  retained 
the  register's  office. 

Mr.  J.  X.  PuRVlA^XE.  What  will  the 
register  have  to  do  ? 

Mr.  Armstrong.  The  register  will 
simply  be  the  custodian  of  the  records  of 
wills;  he  can  receive  the  probate  of  wills 
and  give  certificates  of  wills. 

In  reply  to  the  suggestion  of  the  gen- 
tleman, I  would  say  tliat  wherever  au 
orphans'  court  is  established,  the  regis- 
ter's court  is  abolished  Viy  the  terms  of  the 
report  as  proposed  l>y  the  committee. 
There  is  no  use  in  both  courts,  and  we 
expressly  provide  that  the  powers  aud 
jurisdiction  shall  Vie  vested  in  the  uew 
court,  ill  the  orphans'  court  to  be  thus  es- 
tablished in  the  large  cities.  If  it  be 
thought  that  one  hundred  thousand  is 
too  large  a  limitaAion  of  the  population, 
let  it  be  reduced  according  to  tlie  judg- 
iiient  of  the  Convention.  I  am  not  tena- 
cious in  such  a  matter  of  detail.  I  believe 
tliat  a  county  of  less  than  one  hundred 
thousand  would  not  require  it.  As  to  the 
county  of  Montgoniery  the  gentleman 
(Mr.  Hunsicker)  suggests  that  they  would 
like  to  have  it  there.  I  should  have  no 
special  objection  to  that ;  •  but  one  of  the 
members  of  this  Convention  from  Mont- 
gomery saj-s  they  have  hardly  business 
enough  for  their  judges  now.  The  popu- 
lation is  about  eighty-one  thousand,  I  be- 
lieve. 

I  will  further  state  that  in  consultation 
with  the  president  judge  of  the  court  of 
common  pleas  of  this  county  he  stated  to 
me  very  distinctly  m  conversation  that 
even  in  the  city  of  Philadelphia  the  mei"e 
proper  duties  of  a  judge  of  the  orphans' 
court  did  not  require  the  establishment  of 
a  separate  orphans'  court  in  Philadelphia 
because  they  can  now  do  all  their  l>usi- 
ness  withfiicility,  with  this  exception  tiiat 
if  they  are  required  to  do  the  auditing, 
then  it  ought  to  be  estalilished  ;  and  I  en- 
tirely agree  with  that.  I  think  the  sys- 
tem of  auditing  is  a  mere  system  oi 
wholesale  robbery  audit  ought  to  be  abol- 
ished. But  we  ought  not  to  put  too  much 
of  that  kind  of  legislation  in  the  Consti- 
tution. Let  the  Legislature  do  that.  We 
ought  not  to  define  the  limitations  of  its 
Jurisdiction.  Let  us  constitute  the  court, 
and  then  refer  it  to  the  Legislature  that 
they  may  add  power  where  it  is  required 
and  withdraw  powers  when  necessary.  I 
would  leave  all  matters  of  detail  to  the 
discretion  of  the  Legislature. 

In  view  of  this,  it  would  seem  to  me 
better  that  this  amendment  should  not 
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prevail.  As  I  have  had  occasion  to  re- 
mark several  times  in  respect  to  amend- 
ments proposed  by  the  gentleman,  it  pro- 
poses to  cover  matter  which  is  already  in 
the  report  of  the  committee,  and  as  we 
believe  carefullj'  guarded  and  fully  ex- 
pressed, and  there  is  no  sufficient  reason 
for  introducing  it  here.  It  will  come  up 
in  its  order  when  we  reach  the  twenty- 
second  section,  and  if  it  requires  amend- 
ment, when  we  reach  it,  let  us  doit  there; 
but  I  think  we  ought  not  at  this  time  to 
adopt  this  amendment  and  thus  abolish 
not  only  the  register's  court  but  the  reg- 
ister's ofiice  in  every  county  of  the  Com- 
monwealth with  over  one  hundred  thou- 
sand inhabitants.  The  gentleman  states 
it  would  only  apply  to  four  counties.  Let 
it  be  made  seventy-five  thousand,  if  you 
please  ;  but  let  tis  come  to  it  in  its  proper 
place  and  amend  the  section  when  we 
reach  it  according  to  what  will  make  it 
accord  fully  with  the  jitdgment  of  the 
Convention. 

Mr.  Parlixgton.  ISIr.  Chairman  :  I 
entirely  agree  that  there  should  be  some 
planadoptedby  which,if  it  be  possible,  we 
may  get  rid  of  what  almost  everybody  out 
of  Pennsylvania  would  be  apt  to  consider 
as  a  complex  system.  I  refer  to  having  a 
register's  office  to  which  is  given  the  pro- 
bate of  wills  and  the  granting  of  letters  of 
administration,  and  notliing  else  save  in- 
deed power  to  collect  the  collateral  in- 
heritance tax  and  receive  the  fees  for  it, 
and  an  orphans'  court  into  which  every 
account  must  go  when  filed  in  the  regis- 
ter's office  and  undergo  all  the  subsequent 
stages  to  which  it  may  be  nesessary  to 
subject  it,  and  into  which  also  you  must 
go  for  the  appointment  of  guardians  of  the 
minor  children  of  the  deceased,  tlie  sale 
of  the  estates  of  minors,  the  sale  of  the 
property  of  the  decedent  for  the  payment 
of  debts,  proceedings  in  partition  for  its 
distribution,  proceedings  for  the  recovery 
of  legacies  charged  upon  lands,  and  all 
other  things  pertaining  thereto.  I  have 
thought  for  many  years  that  it  would  be 
much  better  if  we  could  so  contrive  it  that 
in  the  same  office  should  be  found  the 
records  of  wills  and  the  administration, 
the  appointment  of  guardians,  and  all 
those  other  things  to  which  I  refer  ;  that 
we  should  have  but  one  office  and  one 
court  in  which  from  the  death  of  the  de- 
cedent to  the  final  settlement  of  his  estate 
all  the  records  might  be  found;  but  in- 
stead of  this  we  have  it  in  two  courts. 
When  the  account  is  filed  with  the  regis- 
ter it  mtist  be  carried  over  to  the  orphans' 
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court  for  record  there.  In  searching  the 
records  of  titles  you  are  necessarily  driven 
to  two  ofifices  instead  of  one.  You  look  to 
one  for  the  will  or  the  letters  of  adminis- 
tration ;  yon  look  to  the  other  for  the  pro- 
ceedings that  have  subsequently  taken 
place  in  reference  to  the  estate. 

Mr.  WiiERKV.  Has  it  occurred  to  the 
gentleman  from  Chester  that  the  register 
of  wills  might  bo  made  as  he  will  be,  un- 
der the  operation  of  this,  nothing  but  the 
clerk  of  the  orphans'  court? 

Mr.  Darlington.  I  have  thought  of 
various  modes  which  might  be  suggested 
to  overcome  this  difficulty.  I  think  if 
we  were  now  laying  the  foundation  of  the 
government  of  this  State  we  should  pro- 
bably adopt  the  idea  that  1  have  sug- 
gested and  place  all  this  under  the  con- 
trol of  one  officer,  as  it  is  in  most  of  the 
States  of  the  Union.  But  the  difficulty 
is  that  we  have  grown  up  with  this  sys- 
tem for  one  hundred  and  fifty  years,  more 
or  less,  and  are  ground  into  it.  We  are 
disposed  more  to  suffer  the  ills  we  have 
than  to  remedy  them.  But  shall  we  con- 
tinue for  the  next  one  hundred  and  fifty' 
years  or  the  next  fifteen  hundred  years 
in  the  wrong  path,  or  can  Ave  now  stop  in 
forming  our  Constitution  and  lay  down 
principles  for  establishing  ditt'erent  courts 
in  which  we  shall  have  all  this  jurisdic- 
tion conferred  on  one  man  or  set  of  men. 

If  it  would  have  been  wise  to  adopt 
such  a  plan  at  an 3'  time,  is  it  not  wise  to 
endeavor  to  do  it  now,  before  we  get  an}' 
older  ?  If  it  is  proper  to  do  it,  as  I  think 
it  is,  I  would  do  it  on  the  same  principle 
that  we  would  apply  in  laying  out  a  road 
through  a  man's  farm— better  do  it  now 
when  the  land  is  less  valuable  than  it  will 
be  hereafter.  We  can  more  readily  make 
the  change  now  when  we  are  young,  than 
we  can  when  Ave  are  fiA'e  hundred  years 
older. 

Looking  to  the  future  of  the  State  and 
the  future  of  society,  it  seems  to  me  that 
if  we  can  devise  a  plan  similar  to  that  sug- 
gested by  the  chairman  of  tlic  Committee 
on  the  Judiciary,  or  something  similar  to 
the  plan  suggested  by  the  gentleman 
from  Philadelphia  or  something  A-ery 
nearly  approaching  to  both,  by  Avhich  Ave 
can  establish  an  office  in  Avhich  every  tiling 
pertaining  to  this  wholosubject  should  be 
found,  instead  of  dividing  it  among  two 
offices,  we  shall  do  a  great  service 
to  the  people.  I  throw  out  of  view  alto- 
gether in  this  consideration,  the  facts 
which  have  been  stated  here  by  his  Honor 
Judge  Woodward,  as  to  the  abuses  that 


have  groAvn  up  in  the  city  of  Philadelphia 
in  the  matter  of  audits.  I  think  that  for 
that  they  haA'o  nobody  to  blame  but  tlicm- 
selves;  and  j^entleman  will  see  that  I  am 
correct  in  that  statement  if  they  will  re- 
ttect  tiuu  in  iy'32  the  Legislature  of  Penn- 
sylvania, by  an  act  upon  the  subject,  re- 
quired that  all  accounts  of  admini;Htrators 
when  presented  to  the  orphan's  (X)urt 
should  be  examined  by  them  or  referred 
to  auditors,  in  their  discretion.  Under 
that  act  the  practice  inatantly  grew  up, 
not  ouIa'  in  Philadelphia,  but  all  over  the 
State  where  judges  were  disposed  to  save 
themselA'es  any  trouble,  to  appoint  avidi- 
tors.  Tlie  practice  lasted  but  a  few  years 
Avhen  for  all  the  rest  of  the  State  except 
the  city  of  Philadelphia,  tiie  law  Avas  re- 
pealed ;  and  from  1844  or  1845  doAvn  to  the 
present  day,  no  accounts  were  permitted 
to  be  sent  to  an  auditor  except  in  special 
cases.  That  is  the  laAv  all  over  the  State 
except  in  Philadelphia.  Why  did  not  the 
bar  of  Philadelphia  liaA^e  it  repealed  as  to 
this  city  at  the  same  time?  Why  liave  they 
for  thirty  odd  years  submitted  to  that  ex- 
traordinary anomaly  of  allowing  any  ac- 
count of  an  administrator  filed  in  the  of- 
fice of  the  orphan's  court  to  be  sent  to  an 
auditor?  Why  did  not  Philadelphia  ob- 
ject to  it?  But  the  habit  has  so  grown  in 
this  city  that  everA'  such  account  is  sent 
and  nothing  is  exempt.  Even  if  the  par- 
ties all  agree,  if  all  being  of  full  age  or 
they  agree  that  the  account  of  the  admin- 
istrator is  right  and  they  do  not  Avant  it 
sent  to  an  auditor,  it  is  Avith  the  greatest 
difficulty  that  they  can  avoid  having  it 
sent  to  an  auditor  for  examination.  A 
gentleman  of  my  town,  settling  an  estate 
here  of  a  million  or  two,  Avhen  nobody 
objected  to  a  thing  in  his  account,  and 
Avhen  nobody  desired  his  account  audited, 
ncA'crtheless  had  it  sent  to  an  auditor  and 
Avas  obliged  to  pay  six  hundred  dollars  to 
an  auditor  for  one  hour's  work.  Now  if  Phil- 
adelphia and  Philadelphians  Avill  submit 
to  such  a  law,  Avithout  asking,  as  did 
other  portions  of  the  State,  to  have  it 
changed,  they  luxA^e  only  themselves  to 
blame  ibr  it.  We  could  not  recoA'er  any 
such  charges  for  audits  in  the  country  for 
two  reasons:  First,  we  have  nobody  OAvn- 
ing  millions  in  our  part  of  the  State  ;  and 
second,  if  Ave  had  we  should  ncA'er  liaA'e 
submitted  to  the  imposition, 

I  do  not  think  therefore  that  there 
Avoiild  bo  any  necessity  for  a  constitu- 
tional change  to  remedy  any  defect  of 
that  kiml  which  is  entirely  in  tlie  con- 
trol of   the   Legislature,  but  if   we  can 
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adopt  a  system  which  will  bring  all  this 
business  into  one  oflice,  or  one  court,  I 
think  it  would  be  an  iiuuipnse  advantage, 
an  immense  improvement.  Then  you 
wovild  have  a  probate  judge  or  an  or- 
phans' court  judge,  as  j^ou  please  to  call 
him,  ".vhose  duty  it  would  he  to  give  to 
the  investigation  of  accounts  his  personal 
attention.  If  it  becomes  necessary  to  aid 
him  hy  the  appointment  of  auditors,  it 
will  be  easy  to  give  him  that  assistance; 
but  if  we  do  this,  then  a  vast  improve- 
ment will  have  been  eflected. 

I  am  quite  indifferent  as  to  which  of 
the  plans  proposed  shall  be  adopted. 
Whether  tJie  plan  of  the  gentleman  from 
Philadelphia  (Mr.  Woodward)  who  pro- 
proses  the  amendment  or  the  plan  of  the 
chairman  of  the  Committee  on  the  Jitdi- 
•ciar3r.  I  am  indifferent  as  to  whether 
you  call  this  court  the  orphans'  court  or 
the  probate  court;  but  I  hojie  the  time 
has  come  when  we  shall  adopt  a  system 
which  wiil  carry  ail  of  this  business  into 
one  court  or  into  one  office. 

The  judge  of  this  probate  or  orphans' 
court  should  be  the  man  whose  duty  it  is 
to  appoint  guardians.  I  would  make 
him  sit  like  a  chancellor,  every  da3''  of 
his  life.  His  court  should  be  always 
open  so  that  when  in  the  country 
a  man  dies  twenty  or  thirty  miles  dis- 
tant from  the  seat  of  justice,  and  his  wife 
or  children  require  a  guardian  to  be  ap- 
pointed, they  can  have  that  done  when- 
ever they  come  to  court,  without  waiting 
thirty  days  or  three  months  for  the 
court  to  hold  its  session  or  for  any  other 
delay.  I  would  go  even  further,  and  al- 
low an  application  to  be  made  to  this 
judge,  at  any  time,  for  an  order  to  sell 
real  estate  to  pay  the  deists  of  a  decedent 
and  to  turn  the  balance  over  to  his  heirs. 
I  would  allow  an  application  to  be  made  to 
him  at  any  time  for  an  order  to  settle  an 
estate,  or  for  a  citation  to  raise  a  legacy  out 
of  an  estate  to  which  it  may  attach. 
In  short  everything  that  pertains  to  the 
orphans'  court  or  to  the  register's  court 
should  be  in  one  hand,  and  especially 
should  this  be  so  in  large  cities  where 
there  is  never  any  trouble  in  finding 
enough  for  a  judge  of  an  oriihans'  court 
to  do;  and  in  all  the  large  counties  where 
it  is  at  present  vested  in  another  court. 

These  are  the  general  views  which  occur 
to  me  upon  this  subject. 

Mr.  EwiNO.  Mr.  Chairman:  I  sup- 
pose that  the  question  is  fairly  between 
the  merits  of  this  section  ofi'ered  by  the 
gentleman  from  Philadelphia  (Mr.  Wood- 


ward) and  section  twenty-two  of  the  re- 
port of  the  Committee  on  the  Judiciary. 
I  prefer  the  section  now  offered  either  as 
an  amendment  to  the  section  twenty-two 
proposed  by  the  committee  when  that  is 
reached,  or  as  a  new  section  here — and 
this  for  several  reasons. 

Probably  no  other  state  in  the  T^nion 
and  perhaps  no  civilized  country  has  such 
a  complex  and  awkward  system  of  ad- 
ministering upon  the  estate  of  a  decedent 
as  the  State  of  Pennsylvania  now  has. 
First  in  that  system  we  have  a  register 
for  granting  letters  testamentary  or  of  ad- 
ministration— there  is  then  an  appeal 
from  him  to  the  register's  court.  Wlien 
you  want  to  compel  an  administrator  or 
executor  to  file  an  account  you  go  into 
the  orphans'  court  for  an  order  on  him  to 
file  an  account  not  in  the  orphans'  court — 
but  in  the  register's  office — that  account 
again  goes  to  the  orphans'  court  thus 
running  back  and  forth  from  the  register's 
office  to  the  register's  court  and  orphans' 
court  interminably. 

I  can  see  no  use  whatever  for  a  regis- 
ter in  counties  where  you  have  a  probate 
court.  There  is  a  very  great  advantage 
and  propriety,  I  think,  in  having  all  the 
proceedings  in  relation  to  the  estate  of  a 
decedent  contained  in  one  office,  or  the 
affairs  relating  to  the  same  administered 
by  one  court.  There  may  be  some  reason 
in  the  smaller  counties,  where  there  is 
not  one  judge  for  each  countj^  for  con- 
tinuing the  office  of  register  of  wills ;  but 
in  the  counties  where  we  are  to  have  or- 
phans' courts,  I  do  think  that  there  is  no 
use  whatever  for  it 

Xow  the  reasons  for  the  establishment 
of  a  separate  orphans'  court  in  the  large 
counties  have  been  so  well  stated,  by  the 
gentleman  who  offered  this  section  (Judge 
Woodward)  by  the  chairman  of  the  Com- 
mittee on  the  Judiciary,  and  by  others, 
that  I  will  not  attempt  to  go  over  them. 
I  think  that  in  Allegheny  county  all  the 
judges  of  our  courts  agree  that  something 
ofthesortis  necessarj^  in  order  to  have 
the  accounts  of  administrators  and  guar- 
dians and  other  orphans'  court  business 
•properly  and  carefullj^  attended  to.  And 
here  let  me  say  that  as  far  as  our  own 
county  of  Allegheny  is  concerned,  I  do 
not  think  we  have  any  of  the  grievances 
to  complain  of  that  have  been  described 
as  existing  in  the  city  of  Philadelphia. 
We  have  a  register  now  in  office  wlio  is 
serving  out  his  third  term,  an  honesty 
capable  and  conscientiously  upright  man, 
who  I  do  not  think  has  ever  been  charged 
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or  suspected  of'taMng  a  dollar  of  fees  not 
properly  coming  to  his  office  ;  and  the 
opinion  of  that  gentleman  is  that  when 
we  have  a  separate  orphans'  court  there  is 
lao  use  for  a  register's  ofitice  and  it  ought 
to  be  abolished.  I  have  his  word  for  that 
statement,  and  I  believe  that  all  our  bar 
and'  all  of  our  judges  think  the  same  thing, 
and  all  of  them  are  in  favor  of  having  a 
separate  orphans'  court.  I  may  say  fur- 
ther tliat  we  have  not  this  great  grievance 
of  an  auditor  appointed  on  every  case  where 
an  account  is  tiled  in  court.  There  is  no 
auditor  appointed  save  when  exceptions 
are  tiled  to  the  account,  and  1  do  not 
think  that  we  have  had  any  great  griev- 
■vance  from  auditor's  charges,  although 
occasionally  evils  have  crept  in  in  cases  of 
this  kind.  The  difliculty  in  that  matter 
lies  in  the  fact  that  the  court,  or  the  audi- 
tor, or  the  attorneys  connected  with  the 
case,  have  the  fixing  of  the  fees  and  men 
are  always  disposed  to  be  liberal  with 
other  peoples'  money.  They  do  not 
object  to  taking  the  money  of  others  by 
their  friends  and  that  is  one  cause  why  I 
believe  that  if  you  can  get  rid  of  auditors 
altogether,  it  will  be  a  great  advantage  to 
the  estates  of  de  cedents  that  come  into 
these  courts  for  settlement. 

My  impi-ession  is  that  at  the  present 
time  one  judge  of  the  orphanss'  court  will 
be  sufficient  for  Allegheny  county,  Avith 
its  population  of  three  hundred  thousand, 
which  is  probabl}^  the  number  of  its  in- 
habitants to-day.  I  cannot  see,  however, 
where  there  will  be  business  enough  for 
a  judge  of  the  orpiians'  court  alone  in  a 
county  of  seventy-tive  thousand  inliabi- 
tants.  I  think  one  hundred  thousand  is 
a  sufficiently  low  limit  for  it.  And  I 
would  prefer  seeing  some  other  branches 
of  business  put  into  that  court,  as  the 
matter  of  the  estates  of  lunatics  and  habit- 
ual driinkard«.  That  I  think  would  very 
properly  go  into  that  court  because  there 
are  matters  of  account  verj^  often  that 
come  there  ;  matters  for  the  sale  of  real 
estate  that  could  properly  be  put  into  this 
court  and  give  it  additional  and  sufficient 
tnisiness.  Tlie  judges  of  the  orphans' 
court  should  be  good  atwountants,  careful 
men. 

I  prefer  the  section  ottered  bj^  Judge 
Woodward  for  the  reason  that  it  abolishes 
the  register's  office  in  all  these  counties 
wlicre  there  is  a  separate  orpiians'  court, 
and  as  I  said  before,  I  think  it  is  an  office 
utterly  useless,  a  nuisance,  where  you  will 
have  a  separate  orpiians'  court  in  the 
county — and  this  section  is  more  compact 


and  states  distinctly  vrYmt  the  duties  of 
that  orphans'  court  are  to  be.  I  should 
very  much  prefer  if  he  should  add  to  it 
some  provision  by  which  the  Legislature 
might  give  to  the  orphans'  court  or  pro- 
bate court  jurisdiction  in  matters  of  lu- 
nacy and  habitual  drunkenness. 

Mr.  WooDWAKD.  Let  the  gentleman 
propose  that  amendment. 

Mr.  MacConnell.  As  between  tliese 
two  sections, the  one  re]X)rted  by  the  Com- 
mittee on  the  Jndiciaiy  and  the  other  of- 
fered by  the  gentleman  from  Philadel- 
phia, I  prefer  the  latter,  but  either  of 
them  taken  by  itself  does  not  suit  me.  I 
prefer  the  one  reported  by  the  committee 
feo  far  as  the  first  sentence  is  concerned. 
It  abolishes  the  register's  court  all  over 
the  State,  a  thing  which  this  new  section 
does  not  do,  and  it  retains  the  old  name 
of  the  court ;  and  I  think  that  is  exceed- 
ingly important,  for  two  reasons.  First, 
it  gives  us  the  same  kind  of  a  court,  with 
the  same  name,  all  over  the  State.  There 
is  to  be  no  court  in  a  large  county  known 
by  a  dilferent  name  from  the  courts  of  the 
same  jurisdiction  in  the  small  counties. 
That  is  one  reason.  The  other  is,  that  the 
name  of  the  orphans'  court  occurs  npwin 
all  our  acts  of  Assembly  referring  to  the 
jurisdiction  of  matters  that  go  into  that 
court.  I  think  that  is  of  great  impor- 
tance. 

Then,  sir,  taking  each  of  the  sections  by 
itself  I  would  not  appro\e  of  it,  though 
if  we  are  to  take  eitlier  of  tliein  by  itself 
I  will  go  with  all  my  heait  for  the  new 
one;  but  I  would  combine  the  two  to- 
gether. I  would  give  to  the  orphans'  court 
all  the  jurisdiction  that  tiie  new  section 
proposes  to  give  it,  together  AVith  that 
mentioned  by  my  colleague  in  regard  to 
the  estates  and  persons  of  lunatics.  Other 
things  in  the  section  reported  by  the  com- 
mittee I  think  ought  to  be  retained.  INIy 
idea  would  be  somewhat  similar  to  that 
of  the  chairman  of  the  .Judiciaiy  Com- 
mittee, tliat  we  should  not  proceed  with 
the  consideration  of  this  matter  until  we 
reach  section  twenty -two,  and  that  then 
we  should  frame  a  section  out  of  the  two 
containing  the  most  of  the  matters  that 
are  now  in  the  two,  but  re-written  so  as  to 
put  them  in  proper  order.  As  to  this  mat- 
ter of  the  necessity  of  having  separate 
courts  in  large  counties,  I  think  as  far  as 
Allegheny  county  is  concerned  it  has  be- 
come an  absolute  necessity. 

1  refer  to  one  thing  tliat  has  not  been 
referred  to  I  believe  by  any  of  the  other 
gentlemen.     In  the  multiplicity  of  busi- 
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ness  that  comes  Vwfove  the  judges  of  our 
comnion  pleas  court,  taking  all  tlie  courts 
in  which  they  have  jurisdiction,  they  are 
not  able  to  give  that  attention  to  the  pa- 
pei-s  that  are  presented  in  the  orphans' 
court  that  the  importance  of  the  business 
requires  they  should  have.  They  are 
compelled  to  take  the  word  of  counsel 
that  they  are  right  as  to  form  and  right  in 
most  instances  as  to  substance,  and  it  not 
infrequently  happens  that  when  they 
come  to  be  inspected  they  turn  out  not  to 
be  right  either  as  to  form  or  substance. 

That  is  a  great  inconvenience  and  it  is 
one  that  ought  to  be  remedied.  Now  if 
we  had  the  judges  of  this  court  acting  by 
themselves  they  would  have  time  to  exam- 
ine ail  the  papers  toseethat  they  are  right 
in  form  and  in  substance,  that  the  prayers 
they  contain  are  prayers  that  ought  to  be 
granted  or  ought  to  be  rejected,  as  the 
case  might  be.  That  is  felt  to  be  an  im- 
portant matter  in  our  county. 

In  regard  to  the  auditing  I  think  this 
feature  of  the  section  presented  by  the 
gentleman  from  Philadelphia  is  a  most 
admii*able  one.  And  let  me  say  that  that 
will  add  much  to  the  business  of  the  or- 
phans' court  that  is  now  not  properly  con- 
sidered its  business.  The  judges  then  will 
have  t<j  perform  the  duties  that  are  now 
performed  by  auditors.  My  colleague 
says  that  he  thinks  we  should  not  want 
two  judges  at  the  present  time  in  that 
court  in  our  county.  I  think,  if  my  in- 
formation is  correct,  that  therein  he  differs 
in  opinion  from  thejudgesof  ourorphans' 
court.  I  think  at  first,  when  the  matter 
was  brought  to  their  attention,  they 
thought  that  one  judge  would  be  suffi- 
cient ;  but  that  they  came  to  the  conclu- 
sion afterward  that  to  make  the  court  as 
efficient  as  it  aught  to  be  there  ought  to  be 
two  j  udg&s. 

I  make  the  suggestion,  that  the  matter 
should  be  laid  over  until  we  come  to  the 
twenty-second  section  and  then  that  a  sec- 
tion shall  be  framed  out  of  the  two,  re- 
taining the  na!i).e  of  orphans'  court,  abol- 
ishing the  register  of  wills,  and  throwing 
the  whole  business  entireh'',  from  begin- 
ning to  end,  into  the  ori>hans'  court. 

Mr.  Walkeb-  Mr.  Chairman  :  I  am 
very  decidedly  in  favor  of  the  amend- 
ment of  the  gentleman  from  the  city.  If 
there  is  anything  in  the  courts  that  re- 
quires amendment,  it  is  in  our  orphans' 
court.  I  speak  more  particularly  of  the 
section  of  the  State  from  which  I  am. 
With  the  practice  in  the  county  of  Erie, 
lam  quite  familial*,  and  I  state  as  an  es- 


tablished fact  that  in  the  orphans'  court 
there  the  business  is  in  a  most  deranged 
condition  and  it  will  remain  so  until  there 
is  a  change  in  the  system.  We  want  to 
and  we  must  separate  the  orphans'  court 
business  from  the  common  pleas  business. 
As  our  system  is  now  it  cannot  be  done. 

Mr.  Kartholomew.  Will  the  gentle- 
tnan  allow  me  to  ask  him  a  question  ? 

Mr.  Walker.     Certainly. 

Mr.  Bartholomew.  How  will  the 
amendment  proposed  by  the  gentleman 
from  Philadelphia  benefit  Erie  county  or 
your  system  there  ?  On  account  of  your 
population  you  will  not  come  withia  the 
scope  of  it. 

Mr.  Walker.  I  will  answer  the  ques- 
tion. I  am  not  here,  Mr.  Chairman,  for 
Erie  county.  It  happens  that  I  was  a 
deadhead,  or  elected  a  delegate  at  large, 
and  therefore  represent  the  entire  State, 
and  I  am  speaking  now  for  the  city  of 
Philadelphia,  although  I  have  voted  occa- 
sionally against  what  her  delegates  thought 
their  interest.  I  have  done  so  because  I 
believed  it  to  be  right. 

But,  Mr.  Chairman,  what  I  want  is  this: 
That  we  shall  have  not  in  Philadelphia 
and  Allegheny  but  in  the  entire  State  an 
orphans'  court  sj'stem  as  we  have  a  com- 
mon pleas  system.  In  the  city  of  Phila- 
delphia they  can  have  it  by  the  appointing 
of  orphans'  court  j  udges  for  the  city  pro- 
per; in  Pittsburg  thev  can  have  it  be- 
cause the  population  is  there  enough  ;  but 
inasmuch  as  our  orphans'  court  business 
is  in  a  deranged  condition  and  cannnot  be 
arranged  right  without  another  system 
than  that  which  we  have,  my  view  would 
be  to  create  througliout  the  State  orphans' 
court  circuits.  Where  one  county  is  not 
enough  add  to  it,  and  add  to  it,  and  add  to 
it,  until  there  is  enough,  and  then  have  a 
judge  appointed  for  that  district.  Let  it 
have  two  hundred  thousand  or  three  hun- 
dred thousand  of  population.  There  can 
be  a  time  fixed  when  the  judges  will  hear 
each  week  in  the  year  or  oftener  if  neces- 
sary all  orphans'  court  business  from  firet 
to  last. 

When  that  system  is  adopted  we  shall 
have  something  that  we  can  handle,  and 
we  never  shall  before.  I  therefore  if  it  is 
desired  would  agree  to  its  being  post- 
poned until  the  other  section  that  the 
chairman  of  the  committee  suggests, 
comes  up,  and  by  that  time  some  gentle- 
man may,  if  these  ideas  are  not  too  crude, 
arrange  a  section  that  will  secure  the  ob- 
ject. 
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]Mr.  Bartholomew.  ]\fr.  Chairman  :  I 
desire  to  &ay  a  word  or  two  on  this  propo- 
sition simply  becanse  it  bearsdirectly  upon 
the  interests  of  the  district  in  which  I  re- 
side, for  aceordiiig  to  thecensnsof  ISTOthe 
population  of  vSehuylkill  county  was  one 
hundred  and  sixtoefi  thou&ind.  We  have 
thi"ee  judges  in  the  county  of  Sehnylkill 
practically  :  two  judges  in  the  court  of 
common  pleas  and  one  judge  of  the  crinv 
inal  court,  whose  business  is  practically 
confined  to  the  county  of  Schuylkill 
alone  although  elected  for  three  counties. 
Our  pysteiri  is  entirely  different  from  that 
which  obtains  in  Chester-county\  The- of- 
fices of  register  of  wills  and  clerk  of  the 
orphans' c«urt  aire  exorcised  by  one  and 
the  saino  pei-son.  They  are  tog-ether  join- 
ed L,y  the  act  of  Asseirsbly.  We  do  Bot 
have  miM)h  complaint  arising  from  the  ad- 
ministration of  orphans'  court  business. 
It  may  bo  owing  to  tfje  fact  that  few  peo- 
|)le  die  in  our  county  worth  anything-. 

Mr.  BiDBLE.  Tliat  is  supp-osed  to  be  a 
slaiider. 

Mr.  BAETirot-OJiEW.  Noj,  it  is  not  sup- 
potted  to  boa  slander;  it  is  a  fact.  There- 
fore the  imposition  of  a  pixvbate  court  and 
id  probate-  Judge  upon  the  couoty  of 
kSc-huylkili'  would  be  the  introduction  of  a 
person  wlio  was  ]>urely  ornamental  and 
would  serve  no  ]j*tictical  puri»se.  He 
would  hardly  havo  work  enough  to  do  to 
occu'py  him  a  week  in  the  year,  unless 
3'ou  give  him  jurisdiction  ovof  lunatics 
and'  habitual  drunkards^  Then  perhaps 
he  v/ould  t>e  busy,,  but  in  no  other  way. 

I  am  opposed  to-the  amendriient  of"  the- 
gentleman  fi-on>  Philadelphia  on  the 
ground  that  it  is.  impei'ative  f^nd  co>mpels. 
ns  to  accept  a  pi'obate  court  and  a  jvrobate 
judge.  I  do  not  know  that  I  shov^ld  ob- 
ject to  it  so-  nauch  if  it  contained  the  op- 
tional clause,  but  lio  has  seen  fit  in  his 
wisdom  to  strike  tliat  out,  and  therefore 
it  will  render  the  establishment  of  such  a 
court  compulsory'  Uiix»n  the  counties  of 
the  State  v.There  the  judicial  force  islai-ge, 
where  thei't^  is  no  coniplaint,  and  where 
the  court  itself  is  wholly  innneceasjury. 

I  think  the  section  in  the  report  of  the 
C'onnnitt&e  on  the  Judiciary  constjsins  all 
that  is  necessary  on  this  subject.  There 
IS  unquestionably  a  very  great  evil  in  the 
mode  and  manner  in  which  decedeiits' 
estates  are  settled  and  disposed  of  in  the 
i'ity  of  Philadelphia.  C'ertai nly  I  have- 
heard  such  complaints  n>ado  ;  and  it  noay 
be  the  case  also  in  Allegheny.  The  re- 
port of  the  committee  covers  both  those 
counties.    It  also  provides  that  in  counties 


containing  a  population  of  a  hundred 
thousand  the  Legislature  n-^ay  establish 
these  courts.  If  they  are  necessary  and 
the  people  rer|uire  theiii  tbc-y  certainly 
will  make  the  demand,  and  they  will  in- 
duce the  Legislature  to  take  such  action 
as  will  comply  with  the  demands  and  re- 
quirements o-/ the  ixarticvdar  localities. 

I  take  i  t  that  snch  a  pix>positioii  as  this, 
fastening  upon  the  Commonwealth  a  num- 
ber of  iiidges,  creating  a  very  large  ad- 
ditional exi>ense,  ■when  it  is  already  iiu 
conterrjplation  to  increase  tbe  judicial 
force  largely,  where  it  is  not  absolutely" 
ne-cessarj.'  for  the  due  and  pi-o^ser  transac- 
tion of  business,  will  not  l>e  i-eeeived  with 
la^'or.  Therefore  I  shaif!  stand  by  the  re- 
port of  the  committee  a?>it  has  been  matle 
with  the  of^tJonal  clause  in  it,  and  then  ii" 
the  tin:!e  simll  an-ive-  wlien  it  T3econ:<es 
jiecessary  in  counties  with  a  growing  aut9 
increasing  i:x)pulattion,  to  ostaiblish  these 
courts,  the-Legisl-ature may  in  tbe/ir  v.is- 
dom  establish  their.,-  upon  rfcrjuest.  I 
think  the  true  plan  is  for  ms  to  stand  by 
the  i-eport  of  tlse  eo-mmittee-  which  pro- 
Tides  tor  tiije  existing-  evils  in  the  city  oF 
Philadelphia  and  In  Alleg-henj?'  county., 
Iea\ing  it  optional  with  the  other  counties^ 
of  the  State  to  apply  Co  the  Legislature  tc^- 
grant  whr.it  they  desire  for  th*-  reqiiiii-e- 
33aent  of  their  necessities. 

Mr.  W'ooDWAKB.  I  wish  merely  to- 
say,  ant?  jserhaps  sho«ld  have- said  before, 
that  I  am  entirely  indifferent  as  to  the- 
disposition  that  maiy  be  fi-mde  of  my 
amend'ment.  I  olle-red  it  to-day  beeause 
I  shall  not  be  in  the  Convention  fbr 
several  days  to  con*e,  and  I  wanteci-  to 
put  ft  on  the  recort?  right  here.  I  htive 
accomplished  my-  purpose  tfee-refore  in 
nioving  it  and  am  wilKng  that  the  Con- 
vention shall  dispose  of  it  as  tbe-y  see  pro- 
per. If  it  shall  go  over  until  tlie  section? 
allijded  to  in  the  report  &{  tho  committee? 
is  rertfched,  I  do  not  kne>w  that  I  have  any 
objection  to  tli«t.  Bust,  sir,  a»  I  shail  not 
be  here-  when  it  is  readied  in  that  way,. 
I  want  to  sa^^  now  m  reply  to  my  friend 
from  Alleghm>y,  (Mr.  MacConnell,)  for 
whom  I  have-  gi-eat  respect  persorailly,  I 
know  the  stre^ngth  of  the  attachnaents  of 
did  men — I  aim  an  old  man  invsel'f— yet  I 
hope  ho  will  not  stick  to  this  title  "or- 
phans' court"  with  onduo  tenacity. 

Mr.  MacConneli^  I  beg  tlW  gt-ntle- 
Koan  not  to  make  me  too  old.  [  liijng^htc^-.  J 

Mr.  WooDWARix  Oh,  no,  certainly 
not.  I  say  I  hope  he  and  nootlxn-  gentle- 
man will  stick  to  this  title  of  "orphans' 
courts"    with    undue    tenacity,    becaiaje 
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yoii  know,  sir,  that  we  are  the  only  State 
in  the  United  States  in  which  there  is 
such  an  anomalous  court  as  the  orphans" 
court ;  and  when  lawyers  from  otlier 
States  are  investigating^  titles  in  Tennsyl- 
vania  -they  have  no  more  idea  of  what 
our  orphans'  court  is,  its  jurisdictions  and 
powers,  than  they  would  have  of  the 
Athenian  areopagus.  Iliey  all  have  pro- 
bate courts.  Now  why  should  we  not 
have  a  probate  court? 

T  lis  court  of  orphans,  as  it  used  to  be 
called  in  London — not  orphans'  court, 
but  court  of  orphans— was  a  municipal 
court  originallj',  belonged  to  tlie  city  of 
London,  and  has  been  transferred  here, 
and  it  iias  answered  a  good  purpose  ;  but 
in  some  counties  it  lias  fallen  into  very 
loose  practice  and  into  great  abuses.  Jn 
reforming  them,  I  think  we  should  do 
Avell  to  conform  our  system  to  that  which 
prevails  in  all  the  States  around  us,  and 
to  cill  that  court  a  court  of  probate  ;  a 
court  that  takes  proof  of  wills,  grants 
letters  of  administration,  appoints  guar- 
dians to  minors,  makes  orders  for  t!ie  sale 
of  real  estate  ;  in  one  word,  a  court  to 
settle  up  the  estates  of  dead  men,  and 
settle  them  by  a  responsible  judge,  a 
man  of  competency,  and  whom  the  public 
recognize  as  a  public  officer,  with  the  aid 
of  a  clerk  whom  he  appoints  himself, 
and  on  him,  the  judge,  and  his  clerk  rests 
the  responsibility  of  settling  that  dead 
man's  estate,  and  that  without  charge  to 
the  widow  and  children.  That  is  what  I 
want  to  get  at.  I  do  not  care  whetiier 
j'-ou  call  it  a  court  of  probate  or  orphans' 
court.  For  the  sake  ot  being  in  company 
with  everj^body  else  in  the  United  States, 
I  would  prefer  to  call  it  a  court  of  pro- 
bate ;  but  I  want  the  thing.  Let  us  begin 
it  in  the  large  counties  where  the  great 
abuses  exist  now,  and  it  will  extend  itself 
into  the  smaller  counties  until  it  becomes 
universal  throughout  the  State;  and  that 
is  the  result  to  which  I  hope  this  agitation 
may  finally  lead. 

The  gentleman  from  Allegheny  (Mr. 
Ewing)  proposes  to  add  to  this  court 
jurisdiction  in  cases  ot  lunacy,  habitual 
drunkenness,  and  that  class  of  cases.  I 
have  no  objection  to  that.  If  the  com- 
mittee think  well  of  that  amendment,  I 
will  not  object. 

ISIr.  Ewing.  I  would  not  ask  for  that 
atnendment  now  because  on  looking  at 
section  twenty  of  the  report  of  the  com- 
mittee, I  find  that  that  very  matter  is 
provided  for.  It  is  lodged  in  the  common 
pleas,  but  with  power  in  the  Legislature 


to  vest  it  in  such  other  courts  as  they 
shall  judge  proper,  etc.,  which  isprecisely 
what  I  want. 

Mr.  'Woodward.  I  have  said,  sir,  all 
that  1  desire  to  say  on  this  subject. 

Mr.  Armstrong.  I  desire  to  say  but  a 
word.  I  am  glad  that  this  debate  has 
taken  place  as  it  has,  for  it  has  attracted 
the  attention  of  the  committee  to  this 
very  important  subject,  and  doubtless  at 
the  proper  time  we  shall  be  prepared  to 
consider  it  with  advantage  and  with  wise 
discretion. 

I  will  state  tliat  the  report  of  the  com- 
mittee abolishes  the  register's  court  in 
every  county  of  the  State.  The  proposed 
amendment  does  not,  but  leaves  it  in  its 
full  force  in  every  county  with  less  than 
one  hundred  thousand  inhabitants,  which 
will  be  all  tlie  counties  of  the  State  ex- 
cept five,  I  believe.  Then  as  to  that  part 
of  the  amendment  which  proposes  that 
the  auditing  shall  be  done  by  the  orphans' 
court  judge  or  probate  judge,  we  oniitted 
it  simply  l^ecause  we  thought  it  appropri- 
ate for  the  Legislature;  but  I  will  say  at 
this  time  that  I  thoroughly  approve  of  it 
as  a  principle,  and  will  move  it  as  an 
amendment  to  the  section  when  it  comes 
up,  in  order  that  it  may  then  be  con- 
sidered whether  it  is  proper  to  be  placed 
in  the  Constitution  or  left  in  the  discre- 
tion of  the  Legislature. 

What  I  apprehend  is  that  if  we  depart 
from  the  regular  order  of  the  report  as  it 
stands  now  before  us,  we  shall  get  into 
confusion.  All  these  subjects  will  be  ap- 
propriately considered,  and  are  embraced 
in  the  report,  and  as  they  come  up  in  or- 
der we  can  consider  them,  I  think,  with 
greater  advantage  than  by  interjecting 
them  in  this  way  out  of  place,  so  far  as  the 
report  is  concerned. 

I  again  repeat  that  I  am  in  full  accord 
with  the  views  of  the  gentleman  with  re- 
spect to  orjihans'  courts  and  the  neces- 
sity for  adopting  them,  and  differ  with 
him  only  as  to  the  necessity  of  applj'ing 
the  system  to  the  entire  State.  I  would 
leave  that  matter  to  the  discretion  of  the 
Legislature.  But  when  it  is  properly 
reached  in  the  report  we  can  consider  it 
all  in  detail. 

Mr.  BiDDLK.  I  simply  wish  to  say  in 
explanation  of  the  vote  I  am  about  to 
give,  that  when  the  section  in  the  report 
of  the  Committee  on  the  Judiciary  which 
is  kindred  to  this  particular  subject  comes 
nyi,  I  shall  be  in  favor  of  incorporating 
in  it  several  of  the  suggestions  contained 
in  this  section  which  is  oftered  by  the  dis- 
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t'mguished  gentleman  from  Philadelpliia 
(Mr.  Woodward.)  I  concur  cordially  in 
that  part  of  it  which  has  relation  to  the 
auditing  of  accounts.  I  concur  entirely 
in  that  part  in  which,  after  giving  the 
jurisdiction  of  tlie  register's  and  orphans' 
courts  to  tliis  new  court,  does  away  with 
the  register.  But  I  doubt  the  propriety 
of  making  it  compulsory  for  everj' county 
in  the  State,  after  what  I  have  heard.  I 
doubt  about  voting  on  it  just  now.  I 
think  we  liad  better  proceed  in  due  order 
with  the  different  sections  of  this  article, 
and  when  the  subject  comes  up,  as  it  "will 
I  think  in  section  twenty-two,  let  us  em- 
body in  that  section  the  very  valuable 
suggestions  which  are  contained  in  this 
section.  I  merely  say  this  in  explana- 
tion of  the  vote  I  shall  give  on  the  sec- 
tion now. 

Mr.  HuNsiCKER.  I  desire  to  withdraw 
my  amendment. 

The  CnAiRHAN.  The  delegate  from 
Montgomery  withdraws  his  amendment 
to  the  amendment,  to  strike  out  "one 
hundi-ed  thousand" and  insert  "fifty  thou- 
sand." 

Mr.  Darlixoton.  I  do  not  know 
"whether  the  gentleman  from  Philadel- 
phia desires  a  vote  on  the  proposition  at 
this  time,  or  whether  he  proposes  to  re- 
serve it  for  future  action.  1  do  not  tvant 
an  adverse  vote  against  it,  if  I  can  help  it. 

Mr.  Woodward.  I  do  not  care  about 
it.  I  have  explained  that  I  moved  it 
only  to  complete  my  record,  and  I  do  not 
care  what  the  Convention  do  with  it, 
adopt  it  or  postpone  it. 

Mr.-DARLiNGTON.  You  do  not  want  a 
vote  against  it.  You  had  better  with- 
draw it  for  the  present. 

]\rr.  Woodward.  I  do  not  "want  to 
withdraw  it,  because  that  would  destroy 
my  object  in  moving  it. 

Mr.  MacVeagh.  You  can  move  it 
again  when  the  subject  is  reached  in  the 
report  of  the  committee. 

Mr.  Woodward.  I  shall  not  be  here. 
If  I  were  to  be  here  when  the  twenty- 
second  section  was  reached,  I  would  with- 
draw it. 

Mr.  CoRBETT.  I  will  remark  to  the 
gentleman  that  I  understand  tlie  gentle- 
man from  Philadelphia  (Mr.  Biddle)  says 
he  will  move  it  when  that  section  comes 
up. 

Mr.  Dari.ington.  There  are  half  a 
dozen  of  us  -n-ho  will  do  it  if  the  gentle- 
man from  Philadelphia  (Mr.  Woodward) 
is  not  here. 


^[r.  Woodward.  Well,  sir,  I  believe 
I  am  the  only  practical  man  in  this  body. 
[Laughter.]  I  always  yield  to  last  im- 
pressions. Everybody  seems  to  be  in  fa- 
vor of  my  amendment  and  in  favor  of  my 
withdrawing  it  [laughter;]  and  I  want  to 
accommodate  gentlemen  in  all  respects. 
I  therefore  withdraw  the  amendment. 

The  Chairman.  The  amendment  is 
withdrawn.  The  next  section  will  be 
read. 

The  CijERK  read  as  follows  : 

Section  9.  Every  judge  of  the  court  of 
common  pleas  shall,  by  virtue  of  his  of- 
fice and  within  his  district,  be  a  justice  of 
03'er  and  terminer  and  general  jail  deliv- 
ery for  the  trial  of  capital  and  other  of- 
fenders therein,  and  shall  be  a  justice  of 
the  peace  therein  as  far  as  relates  to  crim- 
inal matters,  and  shall  be  competent  to 
hold  the  court  of  quarter  sessions  of  the 
peace  and  the  orphans'  court  thereof. 

Mr.  Kaine.  I  suggest  to  the  chairman 
of  tlie  committee,  to  embody  the  tenth 
section  with  this  as  it  is  in  the  old  Consti- 
tution. 

Mr.  Armstrong.    Which  is  that? 

Mr.  Kaine.  It  ought  to  follow  here 
just  as  it  does  in  the  old  Constitution, 
The  fifth  section  of  the  fifth  article  of  the 
old  Constitution  is  the  same  as  this  very 
nearly,  but  at  the  end  of  the  fifth  section 
is  the  following: 

"The  party  accused,  as  well  asthe  Com- 
monwealth, may,  under  such  regulations 
as  shall  be  prescribed  by  law,  remove  the 
indictment  and  proceedings  or  a  tran- 
script thereof  into  the  Supreme  Court." 

I  suggest  to  the  chairman  to  make  it  one 
section  in  place  of  two. 

Mr.  Armstrong.  It  was  divided  lor 
convenience.  It  is  a  very  great  conveni- 
ence for  counsel  in  using  the  Constitution 
in  an  argument  before  the  Supreme  Court 
to  be  able  to  refer  to  it  specifically  by  sec- 
tions.   Therefore,  it  is  better  divided. 

Mr.  Bartholomew.  I  desire  to  amend 
the  section  in  the  fifth  line  after  the  word 
"court"  by  inserting  "of  03'er  and  termi- 
ner and  general  jail  delivery;"  so  that  it 
will  read:  "And  shall  be  competent  to 
hold  the  court  of  oyer  and  terminer  and 
general  jail  deliver^-,  of  quarter  sessions 
of  the  peace,  and  the  orphans' court  there- 
of." Under  the  old  Constitution  capital 
cases  cannot  be  tried  in  the  court  of  oyer 
and  terminer  without  two  judges,  one  of 
whom  shall  be  learned  in  the  law.  I  pro- 
pose to  raise  the  question  virtualh^  here 
whether  the  associate  judges  not  learned 
in   the  law  shall  be  retained  or  not,  be- 
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cau=;s  if  the  office  of  associate  judge  is  to 
be  abolished,  then  ot  course  it  will  leave 
in  most  of  the  districts  of  the  State  but  a 
single  judge  on  the  bench  and  he  will  of 
necessity  be  compelled  to  trj'  all  cases 
alone.  If  the  section  is  left  as  it  stands  lie 
is  not  empowered  to  hold  a  court  of  03'er 
and  terminer  but  only  the  court  of  quar- 
ter sessions.  Therefore  I  think  it  is  pro- 
per to  make  this  section  complete  in  itself 
that  it  should  have  this  addition  made  to 
it :  and  it  is  a  question  for  the  Convention 
to  consider  now  whether  they  will  al)olish 
the  office  of  associate  judge.  It  strikes 
me  that  this  raises  the  question. 

Mr.  Wherry.  I  would  mention  that 
section  twenty-six  raises  that  question  di- 
rectly. I  trust  the  committee  will  not 
confuse  the  consideration  of  the  present 
section  by  the  introduction  of  matter 
•which  is  wholly  foreign. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  delegate  from  Schuyl- 
kill (Mr.  Bartholomew.) 

The  question  being  put  there  were  on  a 
division  ayes  twenty-tive,  less  than  a  ma- 
joritN'  of  a  quorum.  So  the  amendment 
was  rejected. 

The  Chairman.  The  question  recurs 
on  the  section. 

The  section  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  section  ten  as  follows: 

Section  10.  The  party  accused  as  well 
as  the  Commonwealth  may,  under  such 
regulations  as  shall  be  prescribed  by  law, 
remove  the  indictment  and  proceedings 
or  a  transcript  thereof  for  review  into  the 
Supreme  Court  when  authorized  by  law. 

Mr.  HuNSiCKER.  I  offer  the  following 
as  a  substitute  for  the  section : 

"In  every  criminal  case  the  accused  as 
well  as  the  Commonwealth  ma^^  remove 
the  indictment,  record,  and  all  proceed- 
ings to  the  Supreme  Court  tor  review,  iu 
the  same  manner  as  civil  cases  are  now 
removed  and  reviewed  ;  but  such  removal 
shall  not,  except  in  cases  of  felonious 
homicide,  be  a  supersedeas  unless  the 
judge  before  whom  the  case  was  tried 
shall  certify  that  the  same  is  a  proper  one 
for  review." 

Mr.  Chairman,  1  confess  that  I  have 
very  little  hope  that  this  reform  will  be 
adopted  by  this  Convention,  and  I  there- 
fore speak  under  the  disadvantage  of  ex- 
pecting defeat ;  and  yet  I  should  be  un- 
mindful of  my  duty  as  I  understand  it,  if 
I  did  not  call  the  attention  of  this  Conven- 


tion to  the  redress  of  a  wrong  that  is  en- 
trenched behind  antiquity. 

It  is  somewhat  surprising  that  this  State 
should  have  existed  so  long  and  that  there 
should  have  been  in  all  that  time  no  mode 
prescribed  by  law  by  means  of  which  a 
party  accused  of  crime  should  be  tried  ac- 
cording to  law.  I  need  not  go  back  to  the 
creation  ;  I  need  only  go  back  to  the  time 
when  maona  charta  was  signed,  which 
was  some  six  hundred  and  fiftj^-eight 
years  ago,  to  find  embodied  the  essential 
principles  of  civil  liberty  and  of  the  indi- 
vidual rights  of  the  citizen.  That  has  al- 
ways been  regarded  as  the  bulwark  of  the 
liberties  of  the  Englishman  and  comes  to 
us  as  a  heritage  from  our  mother  country. 
It  contains  the  principles  upon  which  ev- 
ery civilized  government  is  founded,  and 
the  language  of  it  reads  just  as  well  to- 
day as  it  read  to  the  barons  at  Runny- 
mede.  It  emits  no  uncertain  sound;  it 
reads  : 

"No  freeman  shall  be  taken,  or  impris- 
oned, or  dispossessed,  or  outlawed,  or 
banished,  or  in  any  way  destroyed ;  nor 
will  we  pass  upon  him,  nor  commit  him 
but  by  the  lawful  judgment  of  his  peers 
or  by  the  law  of  the  land." 

The  next  section  reads : 

"To  no  man  will  we  sell,  to  none  will 
we  delay,  to  none  will  we  deny  justice." 

These  words  are  resonant  of  libertj'^  and 
in  the  struggle  for  centuries  against  wrong, 
they  come  down  to  us  as  fresh  and  as 
clear  to-day,  as  though  they  were  the 
achievements  of  yesterday. 

The  substance  of  this  great  declaration 
is  embodied  in  articles  four,  five,  six  and 
seven  of  the  amendments  to  the  Constitu- 
tion of  the  United  States.  The  same  in 
substance  is  embodied,  reiterated,  and 
reasserted  in  the  Bill  of  Rights  of  every 
American  State,  and  in  our  Constitution 
we  saj"  in  the  Bill  of  Rights  that:  "All 
courts  shall  be  open,  and  every  man  for 
ail  injury  done  him  in  his  lands,  goods, 
person,  or  reijutation,  shall  have  remedy 
by  due  course  of  law,  and  rights  and  jus- 
tice administered  without  sale,  denial,  or 
delay."  "All  courts  shall  be  open." 
Will  any  gentleman  on  this  floor  tell  me 
Avhat  courts  are  open  to  the  man  accused 
of  a  crime  ?  What  courts  are  open  to-day 
unless  a  man  be  tried  for  felonious  homi- 
cide, except  the  court  oi  the  vicinage 
with  a  single  judge  to  try  him  for  that 
which  is  dearer  to  him  than  his  property? 

It  would  seem  from  this  review  and 
from  the  fact  that  these  declaratif)ns  are 
embodied  in  tlie  Constitution  of  every 
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State,  that  tliey  should  mean  something. 
But  what  do  they  mean  ?  It  is  a  delusion  ; 
it  is  a  word  of  prorjiise  to  the  ear  bui  is 
broken  to  the  hojje.  Do  not  treat  this 
"With  silent  contempt,  but  tell  me  whether 
every  judge  of  the  quarter  sessions  or 
oyer  and  tei  miner  is  not  a  law  unto 
hims3lf.  When  you  put  a  witness  upon 
the  stand  the  judge  passes  upon  his 
competency,  upon  the  relevancy  of  the 
testimom' ;  he  admitsor  excludes  it ;  and 
there  is  no  power  in  the  law  of  Pennsyl- 
vania to-day  by  which  you  can  review 
the  judgment  of  that  judge.  It  is  true 
that  you  have  an  act  of  Assembly  which 
allows  you  to  go  upon  your  knees  to  the 
judges  of  the  Supreme  Court  and  V)eg  a 
special  allocatur  to  remove  the  record  to 
the  Supreme  Court  by  virtue  of  the  jsre- 
sent  c  institutional  provisions  and  acts  of 
Assembly;  and  what  do  you  renif^'e  to 
that  court  for  review?  You  remove  the 
indictment  and  sentence;  and  if  tke  in- 
dictment cliarges  an  indictable  offence 
and  the  sentence  conforms  to  the  indict- 
ment, the  judgment  is  altirmed. 

Mr.  Darlingtox.    No. 

Mr.  HuNSiCKEB.    Yes,  sir. 

Mr.  Darlington.  The  gentleman  will 
allow  me  to  state 

Mr.  HuNsicKER.     Certainly. 

Mr.  Darlington.  In  the  very  last 
case  brought  before  the  Supreme  Court 
from  Chester  county,  the  case  of  Grant  2;s. 
the  Commonwealth,  the  evidence  was 
taken  up. 

Mr.  HuNSiCKER.     A  murder  case? 

Mr.  Darlington.    Yes,  a  murder  case. 

Mr.  IIuNSicivER.  I  do  not  dispute  that ; 
but  that  is  under  an  act  of  Assembly,  and 
a  quite  recent  act  passed  for  the  case  of 
Dr.  Schoeppe  in  J870.  In  that  case 
Schoeppe  was  convicted  of  murder ;  but 
even  in  that  case  there  was  a  measure  of 
redress  because  you  could  get  that  case 
up  to  review  the  rulings  of  Jaw  as  in  a 
civil  case;  but  there  the  Legislature  went 
further  and  passed  an  act  allowing  Ir'm  to 
remove  the  whole  record  and  evidence 
and  allow  the  supreme  judges  to  grant  a 
new  trial.  In  that  very  case  after  a  new 
trial  was  granted  the  judge  charged  the 
jury  that  there  was  no  evidence  against 
the  prisciier,  and  he'walked  triumphant 
out  of  that  court  house  after  having  been 
in  prison  for  a  series  of  years.  If  it  had 
not  l)een  for  that  last  act  of  Assembly  he 
would  have  been  hung  ;  he  was  already 
sentenced  to  the  gal  lows.  Is  it  not  fright- 
ful that  it  was  possible  under  our  present 


Constitution,  that  an  innocent  man  should 
be  hung,  and  hung,  too,  in  violation  of 
law,  and  that  it  required  an  act  of  As- 
sembly to  prevent  judicial  murder! 

The  present  constitutional  provision  is 
not  sufficient.  Let  me  illustrate  what  1 
mean.  The  Constitution  of  the  L'nited 
States  declares  that  no  man  shall  be  com- 
pelled to  testify  against  himself.  Yet  I 
have  a  gentleman  in  my  eye  who  can 
vouch  for  the  truth  of  what  I  say  wiion  I 
state  that  an  upright  judge  in  this  Com- 
monwealth, in  a  case  of  adultery  on  trial 
before  him, placed  upon  the  witness  st:vnd 
the  prosecutrix,  who  was  also  a  married 
woman,  and  who  declined  to  testify  upon 
the  ground  that  her  answer  might  crimi- 
nate herself.  The  judge  said  "you  must 
testify."  The  c  mnsel  interpos'^l  and 
said  "it  is  her  constitutional  right,  may  it 
please  j'our  honor,  to  decline  to  testify" 
and  the  court  answered  "  mind  your 
business,thiscourt  will  attend  toits  own," 
and  that  judge  compelled  that  woman  to 
testify  under  the  threat  of  imprisonment 
for  contempt  of  court  if  she  refused,  and 
under  her  testimony  the  defendant  was 
convicted  and  sent  to  prison.  That  judi- 
cial outlaw  compelled  that  woman  in  vio- 
lation of  a  provision  made  for  her  benetit 
in  the  Constitution  of  the  United  States  to 
testify  and  will-  any  gentleman  upon  this 
floor  tell  me  where  there  was  redress  for 
that  wrong? 

[Several  Delegates.     "Impeach  him  !"] 

Mr.  HuNsiciiER.  Yes,  impeach  him  ! 
And  while  you  are  impeaching  the  judge 
the  poor  victim  of  his  malice  will  be  lan- 
guishing in  prison.  Do  you  tell  me  that 
if  some  miserable  litigant  for  the  sum 
of  five  dollars  and  thirty-four  cents  shall 
have  a  judge  sitting  upon  the  bench  tak- 
ing down  the  testimony,  noting  excep- 
tions, and  framing  a  bill  of  exceptions,  in 
order  that  that  case  shall  be  carried  up  to 
the  Supreme  Court  and  that  the  supreme 
judges  shall  hear  an  argument  involving 
the  right  to  five  dollars  and  thirty-four 
cents  while  a  citizen  whose  lilierty  has 
been  taken  from  him  by  a  judicial  outlaw 
shall  languish  in  prison  with  the  riglit  of 
appeal  denied  him  ? 

Oh,  but  it  is  said,  this  will  increa^^e  the 
business  of  the  Supreme  Court  already 
overburdened  and  overworked !  Then  I 
say  tind  some  other  outlet  for  that  busi- 
ness. Let  the  litigant  who  has  at  issue 
five  dollars  and  thirty-four  cents  lose  Iiis 
money,  rather  than  that  the  State  of  Penn- 
sylvania shall  be  longer  disgraced  by  a 
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Constitution  that  is  but  a  sounding  brass 
and  tinkling  cymbal,  that  signifies  noth- 
ing. Your  Declaration  of  Rights  is  a  delu- 
sion, as  much  a  delusion  as  were  the 
witches  to  Macbeth. 

As  I  said  before,  I  have  no  hope  that 
this  reform  will  be  accomplished,  yot  I 
have  no  doubt  as  to  the  justice  and  pro- 
priety of  this  provision.  I  propose  what  ? 
I  propose  by  this  substitute  that  in  crimi- 
nal cases  the  accused  us  well  as  the  Com- 
monwealth may  remove  to  the  Supreme 
Court  the  indictment  record  and  all  pro- 
ceedings for  review,  in  the  same  manner 
as  civil  cases  are  now  removed  and  re- 
viewed. Not  that  every  miserable  case  of 
assault  and  battery  shall  go  tlie  Supreme 
Court,  because  I  provide  in  the  amend- 
ment tliat  tlie  writ  shall  not  be  a  superse- 
deas, so  that  sentence  may  follow  a  con- 
viction ;  but  if  the  judge  has  committed 
an  error  of  law,  that  it  shall  be  a  matter 
of  right  and  not  a  matter  of  grace,  that  the 
accused  shall  have  decided  by  the  final 
court  of  the  State  whether  he  has  been 
lawfully  tried  and  whether  he  has  re- 
ceived justice  according  to  law. 

Of  course  if  the  provision  was  that  every 
ease  should  go  there  and  the  sentence 
should  be  suspended,  that  the  writ  of  er- 
ror should  be  a  supersedeas,  cuseii  would 
be  taken  to  the  Supreme  Covirt  possibly 
for  purposes  of  mere  delay.  But  when 
there  shall  l)e  no  supersedeas  unless  the 
judge  himself  before  whom  the  case  was 
tried  shall  certify  that  it  should  go  to  the 
Supreme  Court  as  a  proper  case  for  re- 
view, the  judge  goes  on  and  passes  his 
sentence  and  the  j^erson  under  sentence  is 
imiirisoned  under  the  force  of  the  sen- 
tence and  judgment  of  the  law.  There  is 
no  stoi^  to  the  wheels  of  justice.  They 
move  on  evenlj-,  and  all  that  this  provi- 
sion says  is  that  the  accused  may  carry 
his  case  to  the  Supreme  Court  for  review. 
Then  if  the  judgment  of  the  court  be  re- 
versed all  that  tlio  man  can  do  is  to  say 
with  Schoeppe,  that  he  had  to  sufter 
a  temporary  inconvenience  and  a  tem- 
porary imprisonment  for  the  sake  of  the 
common  good.  But  I  say  to  j'ou,  Mr. 
Chairman,  and  through  you  to  the  mem- 
bers of  this  committee  of  the  whole,  that 
if  the  court  below  is  aware  that  it  is  the 
constitutional  right  of  every  citizen  to 
have  noted  upon  the  judge's  notes  the  of- 
fers of  testimony  and  his  rulings  upon 
them,  and  a  bill  of  exceptions  to  thoss 
rulings,  and  that  they  shall  be,  as  a  mat- 
ter of  right,  a  subject  of  review  hy  tlie  Su- 
preme Court,  you  will  not  find  the  judges 


of  the  courts  below  hurrying  through 
their  criminal  cases  as  they  do  now  to  the 
disgrace  of  our  j  urisprudence. 

This  is  all  I  have  to  say  on  this  subject, 
except  that  I  venture  the  assertion  that 
there  is  not  upon  the  floor  of  this  body  a 
single  gentleman  who  will  not  admit, 
that  as  a  matter  of  justice  and  of  right,  the 
liberty  and  reputation  of  the  citizens 
should  at  least  be  as  much  an  object  of 
solicitude  upon  the  part  of  the  law  as 
should  be  the  claims  of  a  man  Avho  sues 
for  five  dollars  and  thirty-four  cents. 

With  these  remarks  I  shall  submit  this 
proposition  to  the  tender  mercies  of  the 
committee. 

Mr.  MacVeagh.  Mr.  Chairman  :  I 
shall  bo  glad  to  hear  from  the  chairman 
of  the  Committee  on  the  .Judiciary  what 
is  the  necessity  ibr  providing,  in  the  sec- 
tion before  us,  that  as  authorized  by  law 
writs  of  error  shall  be  allowed  to  the  Su- 
preme Court.  That  I  take  it  is  the  sub- 
stance of  section  ten  as  I  read  it. 

"The  party  accused  as  well  as  the  Com- 
monwealth may,  'inder  such  regulations 
as  shall  be  prescribed  by  law,  remove  the 
indictment  and  proceedings  or  a  tran- 
script thereof,  for  review  into  the  Su- 
preme Court  when  authorized  by  law." 

Mr.  Armstrong.  Otherwise  it  would 
be  absolute  and  imperative.  There  would 
be  no  limitation  upon  it. 

Mr.  MacVkagh.  It  does  not  need  a  con- 
stitutional provision  to  say  that  writs  of 
error  not  forbidden  by  the  Constitution 
shall  be  issued.  They  are  issued  now  and 
I  do  not  still  see  what  is  the  meaning  of 
the  words  "when  authorized  by  law." 

Mr.  Armstrong.  If  these  words  were 
not  in  the  provision  as  it  is  now,  and  the 
section  were  passed  Avithout  them,  it 
would  become  an  imperative  right. 

Mr.  MacVeagh.  Then  if  the  whole 
section  were  voted  down,  would  not  that 
right  be  as  good  as  it  can  be  if  tlie  sec- 
tion is  adopted  ? 

Mr.  Armstrong.  I  think  not.  The 
words  were  introduced  for  a  purpose.  It 
is  one  of  the  old  provisions  that  liave  al- 
ways been  in  the  Constitution  of  the  State. 

Mr.  Kaine.  No,  sir;  that  is  a  mistake. 
These  words  are  not  in  the  present  Consti- 
tution. The  Constitution  as  it  now  stands 
is  precisely  the  same  as  this  section  under 
consideration,  with  the  exception  of  the 
words  "when  authorized  by  law."  I  do 
not  think  that  the  Committee  on  the  .Ju- 
diciary intended  that  the  words sliould  be 
inserted.  I  believe  they  have  been  added 
here  by  mistake. 
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Mr.  Armstrong.  I  certainly  find  it 
here  in  the  fifth  section  of  the  fifth  article 
of  the  present  Constitution. 

"The  party  accused,  as  well  as  the  Com- 
monwealth, may,  under  such  regulations 
as  shall  lie  prescribed  by  law,  remove  the 
indictment  and  the  proceedings,  or  a 
transcript  thereof  for  review  into  the  Su- 
preme Court." 

I  think  the  words  "when  authorized  by 
law"  are  tautological  in  the  present  sec- 
tion. 

Mr.  Kaine.  I  think  they  should  be 
stricken  out. 

Mr.  Armstrong.    Very  well. 

Mr.  MacVeagh.  Then  if  stricken  out 
the  section  will  be  exactly  in  the  lan- 
guage of  the  old  Constitution. 

Mr.  Kaine.     Precisely. 

Mr.  ;MacVeagh.  Even  when  it  is  cor- 
rected in  that  form,  the  difficulty  still  re- 
mains to  my  mind.  What  is  the  use  of 
providing  by  the  Constitution  that  a  writ 
of  error  may  issue  Avhen  allowed  by  law? 
Certainly  if  there  is  no  prohibitory  clavise 
in  the  Constitution,  it  may  issue  anyhow. 

Mr.  Kaine.  Certainly  it  may  issue  in 
all  cases. 

Mr.  MacVeagh.  If  the  law  provides 
for  it.  It  could  not  issue  until  the  law 
provides  for  it. 

I  still  want  the  idea  of  the  chairman  of 
the  Committee  on  the  Judiciary  because  I 
do  not  understand  it.  Why  should  there 
be  anj'thing  in  the  Constitution  upon  the 
subject  ?  There  is  no  prohibition  upon  the 
Legislature  now  to  authorize  writs  of  error 
and  certainly  they  can  be  issued  without 
a  constitutional  provision  in  favor  of  it. 

Mr.  PuRMAN.    Certainly. 

Mr.  MacVeagh.  That  is  all  this  pro- 
vision is. 

Mr.  Armstrong.  I  will  explain  to  the 
gentleman.  Bj'  the  tenth  section,  the 
right  to  remove  sviits  to  the  Supreme 
Court  is  absolutely  guaranteed.  The  pro- 
vision is,  that  they  shall  be  removed  un- 
der svich  regulations  as  shall  be  prescribed 
by  law.  All  that  is  left  to  the  Legislature 
is  to  prescribe  the  mode  and  limitations, 
but  the  right  is  fixed  in  the  Constitution. 
That  is  why  the  clause  was  introduced.  It 
defines  the  right  to  remove  a  case  to  the 
Supreme  Court,  and  leaves  the  IjCgisla- 
ture  to  define  the  mode  in  which  it  shall 
be  done. 

Mr.  MacVeagh.  Is  that  intended  to 
cover  every  criminal  case  ? 

Mr.  Armstrong.  As  regulated  by  law. 

INIr.  MacVeagh.  Then  it  gives  the 
right  to  a  man  to  an  appeal  in  every  crim- 


inal case.  I  submit  that  the  Committee 
on  the  Judiciary  did  not  mean  to  do  that. 

Mr.  Armstrong.  It  is  the  law  under 
the  old  Constitution,  and  now  strength- 
ened by  judicial  construction. 

Mr.  MacVeagh.  I  should  like  to  know 
what  judicial  construction  it  has  ever  re- 
ceived. 

Mr.  Kaine.  This  is  a  liinitation.  The 
gentleman  from  Dauphin  (Mr.  MacVeagh) 
is  right  in  his  idea  about  this.  If  this  lan- 
guage were  not  there,  the  Legislature 
might  pass  any  law  on  the  subject ;  but  as 
it  is,  the  party  accused  as  well  as  the  Com- 
monwealth maj%  under  such  regulations 
as  shall  be  prescribed  bj'  law,  remove  the 
indictment  and  proceedings,  or  a  tran- 
sript  thereof  for  review  into  the  Supreme 
Court.  Then  whatever  the  Legislature 
provides,  may  go  the  Supreme  Court,  and 
nothing  else. 

Mr.  MacVeagh.  That  might  be  done 
without  this  provision. 

Mr.  Hay.     And  it  might  not. 

Mr.  BiDDLE.  Mr.  Chairman :  I  feel 
very  much  inclined  to  vote  for  this 
amendment  offered  by  the  gentleman 
from  Montgomery.  I  confess  that  I  have 
been  very  greatly  impressed  with  what  I 
have  heard  from  him  upon  this  subject. 
It  does  strike  me  as  a  very  great  anomaly 
that  in  regard  to  the  sum  of  five  dollars 
and  thirty-four  cents  you  have  the  right 
to  a  writ  of  error  in  the  Supreme  Court ; 
but  when  you  are  tried  for  anything  short 
ofj'ourliJe — that  is  now  prepared  for  by 
statute — when  your  character  is  involved, 
your  relations  to  your  family  or  the  whole 
community,  the  ruling  of  a  perverse  or 
stupid  judge  cannot  be  over-ruled  by  the 
court  of  last  resort.  I  know  it  will  be 
said,  and  said  probably  truly,  that  if  you 
allow  writs  of  error  in  all  these  cases,  you 
encumber  the  Supreme  Court.  To  this  I 
have  but  one  answer;  I  cannot  help  it. 
It  does  not  imjiress  me  as  an  answer  at 
all. 

I  bring  this  matter  home  to  myself. 
Suppose  that  I  am  on  trial  on  a  criminal 
charge ;  I  know  exactlj^  what  I  should  de- 
sire in  such  a  case  as  that.  It  would  be  of 
course  to  have  the  law  applied  to  1113^  case 
as  accurately  as  it  could  be  applied.  But 
I  cannot  see  why  every  other  man  in  the 
community,  entertaining  the  same  desire, 
should  not  also  have  the  right  to  have  it 
so.  I  fail  to  see  what  the  true  answer  is. 
If  you  do  not  make  it  a  supersedeas,  the 
criminal  would  not  go  unpunished.  I  do 
not  believe  it  would  have  the  effect  of  car- 
rying up   to  the  Supreme  Court  every 
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petty  case  of  assault  and  battery  and  such 
trivial  matters ;  aud  if  it  did  you  might 
put  some  limitation  upon  it.  The  princi- 
ple, it  seems  to  me,  is  riglit,  and  unless  I 
am  better  advised  by  arguments  which 
may  be  adduced  here  on  the  other  side,  I, 
for  one,  shall  certainly  A'ote  for  the 
amendment. 

Mr.  PuRJiAX.  If  it  is  in  order,  I  should 
like  to  move  to  amend  the  section  under 
consideration  by  striking  out  the  words 
"as  shall  be  prescribed  by  law." 

The  Chairman.  The  Chair  will  inform 
the  gentleman  from  Greene  that  an 
amendment  has  been  offered  by  the  gen- 
tleman from  ]\Iontgomerystrikingout  tlie 
whole  section  and  a  motion  to  amend  the 
section  would  not  at  this  time  be  in  or- 
der. 

Mr.  PuRMAN.  Then  I  will  state  to  the 
committee  of  the  whole  what  I  propose 
to  do  with  m\'  amendment.  I  propose 
to  strike  out  the  words  "under  such  regu- 
lations as  shall  be  prescribed  by  law"and 
then  the  section  will  read  : 

"The  party  accused,  as  well  as  the  Com- 
monwealth, may  remove  the  indictment 
and  proceeding,  or  a  transcript  thereof, 
for  review  into  the  Supi'eme  Court  when 
authorized  by  law." 

That  w'ould  secure  the  right  to  a  writ  of 
error  as  a  constitutional  right ;  the  Legis- 
lature could  not  take  it  away  ;  the  Su- 
preme Court  could  not  refuse  to  review 
the  cause;  but  the  Legislature  might 
regulate  the  exercise  so  as  to  make  it  con- 
form to  the  necessitiesof  the  case.  As  the 
gentleman  from  Philadelphia  (Mr.  Bid- 
die)  says,  it  is  not  probable  every  case  of 
assault  and  batterj-  would  go  to  the  Su- 
preme court,  and  the  Legislature  might 
prescribe  such  restraints  and  such  limita- 
tions upon  trifling  and  idle  causes  so  that 
they  would  not  go  into  the  Supreme 
(yourt ;  but  in  all  cases  of  consequence, 
where  either  life  or  liberty  was  at  stake, 
the  parties  should  have  the  right  to  be 
heard  in  the  Supreme  Court ;  and  j  udging 
from  the  tone  of  the  Legislature  a  few 
years  ago  they  would  be  very  willing  to 
regulate  the  exercise  of  it  so  as  to  secure 
the  right  of  every  party  to  a  hearing  that 
ought  to  have  it.  I  never  could  see  Avhy 
a  man  should  have  his  cause  reviewed  in 
the  Supreme  Court  wlien  he  had  five  dol- 
lars and  thirty-three  cents  or  one  dollarat 
stake  when  the  common  pleas  had  juris- 
diction, and  why  when  on  trial  for  his  lib- 
erty he  should  not  have  his  cause  heard 
in  the  Supreme  Court.  There  is  no  jus- 
tice in  it. 


Mr.  MacVeagh.  I  trust  the  Conven- 
tion will  see  that  the  words  "for  review" 
are  in  the  section.  Tliey  are  not  in  the 
old  Constitution,  and  that  I  think  will  be 
found  t»  make  a  material  difference,  for 
how  could  the  Commonwealth  have  a 
writof  error  under  your  Bill  of  Riglits  and 
a  re-trial  afier  a  man  h  id  been  oiure  been 
tried  ana  acquitte  1  ?  Is  it  intended  to  do 
that,  that  the  Commonwealth  up  in  a  ver- 
dict of  "not  guilty"  shall  have  the  case 
taken  up  and  reviewed  and  another  trial  ? 
This  is  introducing  entirply  a  new  ques- 
tion; I  do  not  s  ly  how  the  Convention 
ought  to  decide  it;but  I  say  it  clearly  ough 
to  understand  it.  This  means  taking  a 
writ  of  error  in  a  criminal  case  and  put- 
ting a  criminal  case  exa?tly  like  a  civil 
case.  Certainh^  it  raises  a  very  serious 
question  ;  and  that  is  what  I  want  to 
bring  to  the  attention  of  the  committee. 
The  Commonwealth  can  have  no  benefit 
of  a  writ  of  eiror  because  if  the  man  is 
convicted  she  does  not  want  any,  she  has 
gained  her  cause.  If  he  is  not  convicted 
he  is  acquitted,  and  if  he  is  acquitted,  is 
she  to  take  a  writ  of  err©r  for  the  purpo  e 
of  re-trying  him  ?  The  difference  is  in  the 
words  "for  review." 

Mr.  Darcixgton.  Suppose  there  be  a 
verdict  of  guilty  and  a  motion  i.i  arrest  ol 
judgment  by  the  court,  could  the  Com- 
monwealth then  take  a  review? 

Mr.  MacVeagh.  A  motion  m  arrest  of 
judgment,  and  that  motion  decid 'd  how? 

Mr.  Darlington.  Decided  against  the 
Commonwealth.  Could  not  the  Common- 
wealth liave  a  review  ? 

Mr.  MacVeagh.  If  there  had  been  a 
verdict  of  guilty  and  tlien  there  was  a 
judgment  setting  aside  the  verdict? 

Mr.  Darlington.    Judgment  arrested. 

Mr.  MacVeagh.  A  motion  in  arrest  of 
judgment.  It  might  in  that  cise  ;  but 
under  this  clause  it  also  could  in  case  of 
acquittal.  And  that  does  not  enier  into 
the  consideration  of  the  argument  of  the 
gentleman  from  Montgomery,  to  which  I 
listened  with  a  great  deal  of  interest  and 
upon  which  I  have  certain  convictions; 
but  1  utterly  scout  the  idea,  for  one,  that 
any  man  has  a  right  to  take  his  case  to  t  lie 
Supreme  Court.  A  civilized  State  owes 
to  its  citizens  the  construction  of  courts  of 
justice  ;  but  the  sooner  you  come  to  a  de- 
termination of  the  issues  involved,  the 
better  for  everybody.  It  is  wise  to  have  a 
superior  court  of  last  resort  to  settle  cer- 
tain rules  for  the  government  of  oases; 
but  it  is  not  a  rule  that  gives  any  case  of 
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assault  and  battery  or  a  case  of  §5  the  right 
to  be  tried  in  that  court. 

Mr.  HuNSicKEK.  Would  not  the  gen- 
tleman have  the  party  tried  according  to 
law  ? 

Mr.  MacYeagh.  Certainly  ;  1  would 
have  him  tried  according  to  law. 

Mr.  HuNSicKER.  Who  is  to  determine 
the  law  ? 

Mr.  MacVp:a«h.  The  judge  authorized 
by  law  to  determine  it.  The  right  of  ap- 
peal does  not  belong,  because  the  hard- 
ship is  no  greater  to  stop  in  the  second 
court  than  to  stop  in  the  first.  I  grant 
you  that  this  distinction  which  has  existed 
between  criminal  and  civil  causes  ought 
not  to  exist  ;  that  criminal  causes  of  con- 
siderable magnitude  ought  to  be  reviewa- 
ble wherever  civil  causes  of  considerable 
magnitude  ought  to  be  reviewable,  and  if 
a  distinction  ouglit  to  be  made  in  favor  of 
either,  I  agree  the  distinction  ought  to  be 
made  in  favor  of  the  criminal  causes  rath- 
er than  of  the  civil. 

Mr.  HuNSicKEB.  What  is  the  extreme 
limit  that  a  judge  can  impose  a  sentence 
for  assault  and  battery? 

Mr.  MacVeagh.  I  do  not  remember 
the  maximum  of  punishment. 

Mr.  HuxsiCKEK.  It  is  a  good  many 
years  imprisonment. 

Mr.  MacVeagii.  But  what  I  hold  is 
that  there  is  no  desiraljleness  in  furnish- 
ing opportunities  of  litigation  where  the 
matters  in  controversy  are  not  of  some 
magnitude,  and  that  nobody  lias  a  right 
to  insist  that  a  court  shall  be  employed  in 
order  to  sit  and  hear  his  cause  in  review 
that  has  no  substance  in  the  litigation. 

Mr.  Armstrong.  I  concur  in  stril<ing 
out  the  words  "for  review"  in  the  tenth 
section.  That  will  reduce  the  section  to 
the  precise  verbiage  of  the  section  as  it 
stands  in  the  Constitution.  It  may  be 
that  there  is  some  force  in  the  suggestion 
of  the  gentleman  from  Dauphin.  There 
are  cases  of  indictment  as  for  a  nuisance, 
questions  of  that  kind,  in  which  the  ac- 
tion is  in  the  name  of  the  C-ommon wealth 
and  yet  where  the  rights  are  civil  rights. 
1  do  not  think  it  is  safe  to  introduce  into 
the  Constitution  any  provision  of  which 
we  cannot  see  the  probable  working  and 
effect,  and  I  do  not  see  very  clearly  what 
the  elfect  would  be  if  the  words  "for  re- 
view" are  continued. 

In  respect  to  the  amendment  proposed 
b}^  the  gentleman  from  ]Montgomery,  if 
there  is  any  one  tiling  that  the  experi- 
ence of  criminal  jurisprudence  in  this 
country  has  demonstrated  it  is  the  extreme 


carefulness  of  conviction,  and  I  doubt 
whether  the  experience  of  persons  here 
would  show  one  case  in  a  hundred  in 
which  injustice  has  been  done  by  convic- 
tion ;  in  ninety-nine  cases  in  a  hundred  it 
is  the  other  way, criminals  are  protected  ra- 
ther than  unjustly  convicted.  But  the  law 
provides,  I  think,  sufficiently  upon  that 
point  because  any  indictment  may  be  re- 
moved for  review  when  the  Supreme 
Court  will  allow  a  special  allocatur.  It 
has  to  be  asked  for  by  the  party  and  it 
may  be  taken  either  by  the  Common- 
wealth or  the  defendant ;  and  it  has  been 
expressly  ruled  in  the  Commonwealth  vs. 
Winnemore,  that  if  the  judge  has  any 
doubt  about  the  accuracy  of  the  rulings 
of  the  court  it  is  his  duty  to  grant  an  allo- 
catur. So  that  if  there  be  any  reasonable 
doubt  whatever  that  injustice  has  been 
done  to  a  defendant  by  a  wrong  convic- 
tion, an  allocatur  is  granted.  By  another 
provision  of  the  act  of  Assembly  the  ap- 
plication must  be  made  within  thirty 
days,  so  that  there  is  no  delay,  and  there 
is  practically  no  evil. 

Mr.  HuNSiCKER.  Will  the  gentleman 
allow  me  to  ask  him  a  question  ? 

Mr.  Armstrong.    Yes,  sir. 

Mr.  HuNsicKEB.  What  is  reviewed  by 
the  Supreme  Court  on  such  an  applica- 
tion as  that  ? 

Mr.  Armstrong.  They  review  noth- 
ing but  the  questions  of  law. 

Mr.  HuNSicKER.  They  simply  review 
the  indictment  and  the  sentence. 

Mr.  Armstrong.    The  record. 

Mr.  HUNSICKER.  The  judges'  notes  are 
no  part  of  the  record.  The  oflers  of  evi- 
dence are  not  noted,  nor  is  the  exclusion 
of  evidence  noted,  except  in  homicide 
cases. 

Mr.  Armstrong.  Under  this  section 
the  Supreme  Court,  if  an  indictment  was 
removed,  might  trj^  the  cause  if  they  saw 
proper. 

Mr.  Woodward.  I  have  known  it 
done.  I  have  known  one  case  to  be  re- 
moved pending  its  progress  in  the  crimi- 
nal covirt.  It  was  not  tried  because  the 
cause  was  abandoned,  but  it  was  removed 
to  the  Supreme  Court. 

Mr.  Armstrong.  It  is  not  well  to  de- 
part from  these  established  land-marks. 
If  there  was  any  evil  that  was  pressing 
upon  the  people  in  the  connection  Avhich 
the  gentleman  from  Moiitgomerj'  has  ex- 
pressed, I  sliould  be  in  favor  of  correcting 
it;  but  I  think  it  is  rather  hypothetical 
than  real.  No  such  case  has  fivllen  under 
my  observation.      I  do  not  know  cases  of 
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false  conviction  ;  they  may  have  occurred, 
but  I  do  not  know  of  thcni.  I  think  the 
power  is  sufficiently  and  safely  vested  un- 
der the  Constitution  as  it  is. 

Mr.  CcYLER.  I  am  not  quite  in  sj'm- 
jxillij'  witii  the  amendment  of  the  chair- 
man of  the  committee,  striking  out  the 
words  "  for  review." 

The  Chairman.  The  Chair  will  remind 
the  committee  that  the  only  question  be- 
fore the  committee  now  is  the  amend- 
ment offered  by  the  delegate  from  Mont- 
gomerj^  (Mr.  Hunsicker.) 

Mr.  CuYCER.  The  -.vords  of  tlio  old 
Constitution  were  these  : 

"The  party  accused  as  well  as  the  Com- 
monwealth iv.tiy,  under  such  regulations 
as  shall  be  prescribed  by  law,  remove  the 
indictment  and  proceedings,  or  a  trans- 
cript thereof,  in*:o  the  Supreme  Court." 

1  understand  these  words  to  mean  sim- 
ply tlrs:  That  under  such  regulations 
as  are  prescribed  bv  law  the  indictment 
may  be  removed  for  trial  into  the  Su- 
l^reme  Court.  1  do  not  understand  it  to 
refer  to  the  removal  of  causes  for  review 
but  simply  to  their  removal  lor  trial.  It 
authorizes  the  Legislature  hy  a  suitable 
act  of  Assembly  to  do  what  we  have  in 
fact  done  ;  that  is  permit  the  removal  of 
the  indictment  itself  and  the  trial  of  the 
cause  there. 

r\or  am  I  clear  that  the  gentleman  from 
Daupiiin  is  perfectly'  right  when  he  sup- 
poses that  a  power  of  re  view  in  the  Supreme 
Court  without  a  spec.al  provision  in  the 
Constitution  would  exi>t  or  that  it  would 
be  competent  for  the  Legislature  by  an 
act  to  provide  for  it,  because  where  the 
Constitution  draws  a  clear  and  marked 
distinction  between  civil  courts  and  crim- 
inal courts,  I  do  not  perceive  that  the 
power  of  removal  by  an  act  of  the  Legis- 
lature to  the  Supreme  Court  for  I'eviewof  a 
cause  disposed  of  iu  a  criminal  couil  exists. 
The  Constitution  prescribes  the  method 
of  dealing  with  criminal  matters.  It  is 
silent  as  to  a  review  iu  any  other  court 
than  the  defined  court  of  criminal  juris- 
diction. I  do  not  perceive  how  it  can  be 
that  the  Legislature  can  have  a  power  to 
provide  for  a  review  of  the  case  in  the  Su- 
preme Court.  Hence  the  necessity  for  an 
express  provision  such  as  the  Judiciary 
Committee  have  reported  here,  that  the 
Legislature  may  provide  for  the  removal 
of  a  cause  so  that  it  may  be  reviewed  in 
the  Supreme  Court. 

Now,  one  point  wherein  it  differs  from 
the  old  Constitution  is  that  it  permits  the 


Commonwealth  as  well  as  the  prisoner  to 
have  tiiat  right.  It  is  objected  that  that 
would  come  within  the  scope  of  the  clause 
in  tlie  Bill  of  Rights  as  to  putting  one 
twice  in  jeopardy  of  life  or  limb.  The 
answer  to  that  is,  first,  that  it  is  expressly 
provided  for  in  the  instrument  if  you 
adopt  this  clause  ;  bat  second  and  chiefly, 
that  it  is  one  proceeding  all  the  way 
through.  He  has  not  been  in  fact  put  in 
jeopardy  in  the  sense  of  the  Constitution, 
interpreting  the  two  clauses,  the  clause  of 
the  Bill  of  Rights  and  this  clause,  iu  their 
proper  relation  to  each  other.  He  has  not 
been  in  fact  put  in  jeopardy  if  the  trial 
has  been  such  as  that  he  was  not  lawfully 
acquitted.  It  is  one  proceeding  until  it 
shall  reach  its  final  determination,  so  that 
I  think  the  two  clauses,  the  clause  in  the 
Bill  of  Rights  and  this  clause,  may  well 
stand  together  and  not  be  iu  contlict  at 
all. 

On  the  whole,  therefore,  it  seems  to  me 
that  this  amendment,  as  the  committee 
propose  it,  is  a  worthy  amendment,  is  a 
step  in  the  right  direction.  While  it  gives 
to  the  prisoner  the  rijrht  of  review  on  ap- 
peal, which  otherwise  he  would  not  ha%-e, 
it  gives  also  to  the  Commonwealth  the  cor- 
relative right  of  review  so  far  as  its  inter- 
ests are  concerned,  and  it  makes  the  crim- 
inal law  of  the  State  ascertained,  defined, 
by  appellate  courts  in  the  last  resort.  I 
think  therefore  the  chairman  of  the  com- 
mitttee  is  in  error  in  proposing  to  with- 
draw those  words  "for  review,"  and  that 
they  ought  to  continue  in  the  section. 

Mr.  Woodward.  Mr.  Chairman  :  This 
clause  as  it  would  read  as  it  stands  has 
been  correctly  expounded  bj'  the  gentle- 
man before  me  (Mr.  Cu3der.)  It  does  not 
contemplate  review  of  a  criminal  case  at 
all,  but  contemplates  a  removal  of  a  crim- 
inal case  under  peculiar  circumstances,  to 
the  Supreme  Court  for  trial,  and  that  has 
been  done  several  times.  I  remember  a 
class  of  cases  arose  in  this  city,  I  do  not 
recollect  what  the  subject  of  complaint 
was,  but  I  know  it  was  some  very  excit- 
ing question  at  the  time,  and  indictments 
were  pending  here  against  some  parties, 
an  application  was  made  to  the  Supreme 
Court,  and  it  w^as  then  shown  to  the  Su- 
preme Court  that  every  removal  of  a 
criminal  case  into  that  court  had  ended  in 
a  failure  of  trial  and  justice  never  was  ad- 
ministered in  that  way  in  the  Supreme 
Court ;  but  my  recollection  is  that  the 
cases  were  removed  and  some  j  udges  went 
into  nisi  j^rius  some  day  and  dismissed 
the  whole  concern  without  trial  at  all. 
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Kow,  Mr.  Chairman,  the  motion  of  the 
gentleman  from  ^Montgomery  is,  in  my 
judgment,  one  of  the  most  important  in- 
novations that  I  have  heard  in  this  Con- 
vention. It  proposes,  if  I  understand  it, 
that  all  criminal  cases  shall  be  removable 
into  the  Supreme  Court  either  at  the  in- 
stance of  the  Commonwealth  or  of  the 
defendant,  as  civil  cases  are  now  removed. 
That  is  the  substance  of  the  ai«endment. 
If  that  be  not  a  novelty  in  Pennsylvania, 
I  do  not  know  what  it  is.  I  concur  with 
what  the  chairman  said,  that  all  our  ex- 
perience proves  that  innocent  men  are 
not  convicted  and  punished  in  Pennsyl- 
vania; that  ninety-nine  guilty  men  es- 
cape for  every  innocent  man  that  is  con- 
victed. In  forty  odd  years  of  judicial  ex- 
perience in  all  its  forms,  I  cannot  recall 
an  instance  in  which  a  man  of  whose 
guilt  there  was  even  a  doubt,  has  been 
subjected  to  punishment. 

Mr.  HuNSicKER.  If  the  gentleman  will 
allow  me  I  will  tell  him  of  a  case  that 
happened  in  our  county.  I  defended  a 
negro  there  for  arson,  and  the  Common- 
wealth proved  a  complete  alibi  for  the 
prisoner,  and  yet,  notwithstanding  the 
Commonwealth  in  that  case  proved  a  com- 
plete alibi,  because  the  judge  took  a  par- 
ticular view  and  excluded  some  testimo- 
ny he  charged  the  jury  that  there  was  suffi- 
cient evidence  for  them  to  convict,  and  that 
man  was  convicted  and  suffered  an  im- 
prisonment of  six  years ;  and  I  am  ver}^ 
well  satisfied  from  subsequent  develop- 
ments that  that  man  was  entirely  inno- 
cent. 

Mr.  WooDWAED.  I  do  not  say  that 
such  cases  have  not  arisen.  I  onh'  say 
they  have  not  arisen  under  my  observa- 
tion. I  have  never  seen  or  heard  of  the 
case  of  an  innocent  man  being  convicted 
and  needing  this  sort  of  review%  Xow, 
sir,  if  you  pass  this  amendment,  under- 
stand that  every  assault  and  battery, 
every  case  of  surety  of  the  peace,  ever^' 
quarrel  between  a  drunken  husband  and 
his  unfortunate  wife  will  go  into  the  Su- 
preme Court  in  some  form  or  other. 

Mr.  BARTnoLOMEW.  And  notes  of  the 
testimonj^  will  have  to  be  taken  in  every 
criminal  case. 

iSIr.  Woodward.  Yes ;  and  cases  of 
fornication  and  bastardy  will'  go  there. 
Some  of  the  most  contested  cases  I  have 
ever  seen  were  cases  of  fornication  and 
bastardy.  I  never  knew  of  but  one  ac- 
quittal in  a  case  of  fornication  and  bas- 
tardy, and  in  that  case  the  defendant  told 
me,  after  he  was  acquitted,  that  he  was 


guilty.  [Laughter.]  He  was  my  client, 
and  we  got  him  off,  but  he  admitted  af- 
terwards that  he  was  guilty.  He  ought 
to  have  been  convicted. 

Mr.  Chairman,  as  a  general  rule,  what- 
ever may  be  the  particular  case  to  which 
the  gentleman  alludes,  the  tendency  of 
the  criminal  law  is  rather  to  let  the  guilty 
escape  than  to  punish  the  innocent.  In 
view  of  that  fact,  which  I  think  our  ex- 
perience abundantly  establishes,  I  confess 
I  am  not  in  favor  of  burdening  the  Su- 
preme Court,  whom  we  have  been  trying 
in  another  form  to  relieve,  with  all  the 
criminal  cases,  big  and  little,  foul  and 
fair,  which  will  arise  in  Pennsylvania  and 
Avhich  will  go  there  if  this  proposition  be 
adopted.  As  at  present  advised,  I  am  not 
in  favor  of  my  friend's  amendment. 

Mr.  HuNsicKER.  One  word  of  explana- 
tion. I  think  the  gentleman  from  Phila- 
delphia does  not  comprehend  the  full 
scope  of  the  svibstitute.  There  is  a  pro- 
vision in  the  substitute  that  the  removal 
t«  the  Supreme  Court  shalljnot  be  a  .^wper- 
.?cdea.s  unless  the  judge  tr\nug  the  cause 
shall  certify  that  the  same  is  proper  for  re- 
view. It  is  well  known  that  for  m  :)st  of 
the  districts  the  judges  of  the  Supreme 
Court  assign  a  single  week,  or  at  most  two 
weeks,  for  the  hearing  of  the  caiTses  from 
that  particular  judicial  district,  and  the 
consequence  would  he  in  the  case  of  fair 
weather  and  foul  vice  between  husband 
and  wife,  if  the  husband  was  sentenced  to 
a  small  imprisonment,  he  would  undergo 
his  full  period  of  imprisonment  before  a 
writ  of  error  would  avai  I  him.  At  the  same 
time,  I  would  not  ha've  it  possible  that  any 
citizen  of  the  Commonwealth  should  have 
his  reputation  destroyed  beyond  the  possi- 
bility of  reparation  ;  and  that  is  the  reason 
why  I  want  to  hold  over  the  judges  in  the 
court  below  this  wholesome  restraint,  so 
that  every  question  of  law  and  evidence 
may  appear  upon  the  record,  and  if  the 
party,  after  having  suffered  the  penalty, 
sees  fit  to  have  his  reputation  restored  by 
having  the  law  declared  in  the  court  of 
last  resort,  he  shall  have  at  least  the  poor 
privilege  of  going  and  doing  that  thing. 

Mr.  Cassidy.  Mr.  Chairman :  It  has 
been  stated  by  the  delegatc-at-largo  (Mr. 
Woodward)  that  this  is  an  innovation 
upon  the  constitutional  practice  and  law 
of  Pennsylvania.  I  regret  to  say  of  Penn- 
sylvania that  it  is  so.  To  the  discredit  of 
thelawinPenns\'lvania,  in  m}'  judgment 
permit  me  to  say,  the  man  who  has  a  con- 
test for  ?5  34  of  his  pi-opnrty,  may  have 
that  contest  taken  to  the  court  of  final  re- 
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sort  and  there  considered  ;  and  yet  upon 
a  question  that  involves  the  character  of 
himself  and  the  good  name  of  all  wlioare 
dear  to  him,  he  cannot  liave  it  reviewed. 
In  a  case  that  involves  his  personal  liberty 
and  all  that  is  valuable  to  him  and  to  all 
who  come  after  him,  he  cannot  have  that 
heard  in  the  Supreme  Court  of  this  State. 
In  our  Commonwealth  the  right  to  be 
heard  in  the  court  of  last  resort  is  meas- 
ured by  the  miserable  question  of  how 
many  dollars  are  involved,  not  how  much 
of  principle,  not  how  much  of  character, 
not  how  much  of  liberty.  To  do  away 
with  that  disgrace  to  the  enlightenment 
of  the  da^^  this  section  has  been  intro- 
duced, and  I  trust  no  dissenting  vote  will 
be  heard  in  this  bodj'. 

My  friend  says,  tliat  the  law  of  Penn- 
sylvania has  been  administered  more  in 
favor  of  criminals  than  otherwise.  I  think 
not,  Mr.  Chairman.  I  know  in  my  ex- 
perience of  man3'  casesthat  prove  the  con- 
trary. In  this  county  a  man  was  con- 
victed for  a  grave  felony,  and  sentenced, 
and  died  under  the  ban  of  a  verdict  of 
guilt3%  who,  I  know,  was  innocent;  and 
yet  for  that  man  there  was  no  remedy,  no 
relief,  for  tue  judge  who  tried  him  and 
presided  over  his  case  laad  become  so  im- 
pressed by  the  testimony  and  surround- 
ings of  tlie  case  that  lie  could  not  hear  the 
motion  fairly  ;  and  my  colleague  and  mj'- 
self  in  that  case  had  no  remedy.  No 
fresh  Judicial  mind  could  be  brought  to 
hear  that  case  and  permit  the  law  to  be 
discussed  before  him  free  from  the  em- 
barrassment caused  by  knowingthe  state- 
ments made  on  the  trial,  and  the  man 
died  in  the  penitentiary,  and  liis  name  is 
stained  to  this  day  as  that  of  a  convict 
criminal. 

Foi  what  purpose  is  a  Constitutional  Con- 
vention called  together  if  it  is  not  to  af- 
ford a  relief  for  ju-^t  such  cases?  And, 
sir,  that  case  is  not  alone.  These  are  not, 
I  regret  to  say,  but  even  rare  exceptions. 
They  are,  of  course,  excei^tions ;  but  the 
law  that  permits  one  such  case  is  a  dis- 
grace to  the  cultivation  of  the  age,  and  I 
am  here  to  raise  my  voice  earnestly  and 
zealously  and  decidedly  against  its  being 
perpetuated. 

1  can  understand  that  all  the  gentlemen 
in  this  Convention  who  have  in  the 
course  of  their  professional  lives  been  dis- 
trict attorneys,  as  I  have  been,  feel  an 
antipathy  almost  against  this  proposition  ; 
and  why?  Because  thej'  say  that  everj''- 
body  will  take  a  writ  of  error,  everybody 
will  have  his  appeal,  and  public  justice 
16.— Vol.  lY. 


will  be  obstructed ;  but  my  friend  from 
Montgomery  meets  that  objection.  He 
says,  I  want  the  law  settled  upon  these 
cases,  and  therefore,  in  order  to  prevent 
justice  being  delayed,  I  will  agree  that 
the  writ  to  remove  the  case  to  the  Su- 
preme Court  shall  not  be  a  siijyersedeas  : 
that  is,  it  shall  not  stay  judgment  upon 
the  verdict,  and  it  sliall  not  stop  sentence 
unless  the  judge  who  tried  the  cause  shall 
certify  that  it  is  a  proper  subject  for  re- 
view. In  the  name  of  all  that  is  honest 
and  fair  to  the  parties  Avho  are  charged 
with  crime,  what  can  there  be  said  against 
that?  It  does  seem  to  me,  and  I  have 
thought  upon  the  subject  for  years,  that 
to  state  such  a  proposition  is  to  i:)resent 
it  so  that  every  fair-minded  man  will  at 
once  saj-,  "certainly,  give  all  who  are 
tried  for  an  olfence  against  the  law 
the  right  to  have  their  case  considered  in 
eveiy  possible  waj'  and  by  the  court  of 
final  resort,  provided,  of  course,  that  it 
shall  not  stay  the  operation  of  public  jus- 
tice." So  that  in  the  case  Judge  Wood- 
ward refers  to,  of  fornication  and  bastardy, 
tlie  only  case  which  he  seems  to  be  able 
to  call  to  his  lemembrance  now  where  a 
man  ever  was  acquitted  who  ought  to 
have  been  convicted,  the  judgment  of  the 
c^urt  might  go  on  and  the  party  who  was 
injured  have  the  support  the  law  requires, 
and  when  the  case  came  to  final  judg- 
ment, if  the  court  thought  the  verdict- 
below  was  according  to  law,  the  judgment- 
might  be  afiirmed ;  but  if  they  foun«J  it 
was  not,  I  suppose  my  friend  from  Phila- 
delphia would  hardly  regret  thai  the 
court  should  say  that  somebody  else 
ought  to  bear  the  responsibility  smd"  pay 
for  that  charge. 

Again,  take  the  least  case,  the  wdinaiy 
one  of  assault  and  battery,  in  wizieh  a  man 
feels  that  some  wrong  has  been  perpe- 
trated against  him.  A  man  ehargas  an. 
other  witli  this  ottence,  and  lie  is  found 
guilty  of  it  by  false  accusation,,  by  false 
testimony,  by  hundreds  of  ways-  that  are 
known  to  us.  Why  should,  not  the  man 
who  feels  that  his  libei=ty  is  in  danger, 
that  hisicharacter  is  afi'rx-ted  by  this,  have 
the  right  to  go  to  the  Suprame  Court  in 
order  to  have  it  finally  disposed  of,  if  he 
is  willing  to  pay  the  expense  and  willing 
also  to  take  the  risk  of  the  judge  who. 
tried  the  cause  saying-  that  the  writ  of 
error  should  be  nO'  supersedeas-;  in  other 
words,  that  he  shall  be  sentenc&d  to  pay 
the  fine;  nay,  bo  undergo  the  imprison- 
ment. While- he  is  undergoing  that  sen- 
tence, if  he  feels    that  he  has  suffered. 
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wrong,  why  shall  not  he  or  his  Mends 
have  the  right  to  appeal  to  the  court  of 
tinal  resort  to  have  his  case  heard  and  dis- 
posed of?  No  harm  can  come  toanybodj' 
from  allowing  him  that  privilege,  and  to 
allow  it  would  seem  to  be  the  most  natu- 
ral right  in  the  world. 

Why,  sir,  Avhat  becomes  of  the  doctrine 
we  are  all  in  tlie  habit  of  talking  about 
and  boasting  about  on  the  hustings,  in 
conventions,  in  deliberative  bodies,  and 
everj^where  else,  that  no  man  shall  be 
convicted  except  according  to  law — what 
does  that  amount  to  if  he  has  not  the  right 
to  have  the  law  determined  by  the  o  ,ly 
tribunal  in  the  land  that  can  deter- 
mine it,  the  court  of  last  resort  ?  And 
yet  we  are  going  on  every  day  trying 
men,  convicting  them,  and  sentencing 
them  to  disgraceful  imprisonment,  to  the 
destruction  of  character,  to  the  loss  of  lib- 
erty, without  the  judgment  of  the  law; 
that  is  to  say,  without  the  judgment  of 
the  court  of  last  resort. 

I  subinit,  Mr.  Chairman,  most  earnestly 
to  this  Convention  that  in  the  light  of  the 
action  of  neighboring  States  who  have 
adopted  this  principle,  and  in  the  light  of 
the  advancing  civilization  of  our  day,  we 
ought  to  engraft  this  provision  in  the  fun- 
damental law. 

Is  it  any  answer  to  say  that  it  will  bur- 
den the  Supreme  Const  with  a  little  more 
work  ?  If  it  does,  let  us  give  them  more 
judges;  let  us  give  them  aid  to  do  work  ; 
tout  if  there  is  to  be  any  distinction  made, 
let  us  make  it  against  the  dollar-i  and 
iCBBis,  and  in  favor  of  liberty  and  charac- 
iter. 

Mr.  ..Armstrong.  It  is  with  great  re- 
luctance,, Mr.  Chairman,  that  I  rise  to  pre- 
sent to  th€  Convention,  very  briefly,  the 
condition  of  the  law  as  it  stands.  If  we 
had  no  other  knowledge  of  the  law  of 
Pennsylvania  tfean  that  derived  from  the 
very  able  remarks  of  the  gentleman  from 
Philadelphia, (Mr.  Cassidy,)  we  might  be 
led  to  suppose  that  there  was  a  great 
wrong  here  which  demanded  correction 
at  the  hands  of  this  £!onvention.  But, 
sir,  there  is  a  right  of  appeal  to  the  Su- 
preme Court  now.  It  is  clear,  explicit, 
and  well  detined,  and  it  is  ouJ.y  so  limited 
.  and  guarded  as  to  prevent  frivolous  ap- 
I peals  and  those  which  are  iijerely  dila- 
tory and  intended  to  obstruct  the  due  ad- 
ministration of  justice.  Lot  me  read  to 
the  Convention  the  law,  to  be  found  on 
page  009  of  the  first  volume  of  Purdon's 
Digest : 


"Every  persbn  indicted  in  any  court  of 
quarter  sessions,  or  in  any  county  court  of 
oyer  and  terminer  and  general  jail  de- 
livery, may  remove  the  indictment,  and 
all  proceedings  thereon,  or  a  transcript 
thereof,  into  the  Supreme  Court  bj^a  writ 
of  certiorari  or  a  writ  of  error,  as  the  case 
may  require." 

That  is  the  law.  Now,  what  is  the  pro- 
viso which  is  intended  to  guard  against 
the  abvise  of  the  law  ? 

^'JProvided,  That  no  such  writ  of  certio- 
rari or  writ  of  error  shall  issue,  or  be 
available  to  remove  the  said  indictment 
and  proceeding  thereupon,  ora  transcript 
thereof,  or  to  stay  execution  of  the  judg- 
ment thereupon  rendered,  unless  the 
same  shall  be  specially  allowed  bj^  the 
Supreme  Court,  or  one  of  the  judges 
thereof,  u^xju  sufficient  cause  to  it,  or  him, 
shown." 

That  is  the  law,  and  in  the  case  I  before 
referred  to  it  has  been  ruled  that  if  the 
judge  has  any  doubt  about  the  accuracy 
of  the  ruling  of  the  court,  it  is  his  duty  to 
grunt  an  allocatur.  Under  this  law  as  it 
stands,  no  question  of  law  can  arise  in  the 
trial  of  a  criminal  cause  which  may  not 
be  reviewed  in  the  Supreme  Court  of 
Pennsylvania  unless  it  be  so  frivolous 
that  the  Supreme  Court  would  not  regard 
it  as  worthy  of  further  consideration. 

Mr.  CoRBETT.  Will  the  gentleman  al- 
low himself  to  be  interrupted  ? 

Mr.  Armstrong.    Yes,  sir. 

Mr.  CoRBETT.  Is  there  any  bill  of  ex- 
ceptions to  the  admission  of  evidence  or 
to  the  rulings  of  the  court,  that  can  be 
taken  in  any  criminal  case,  except  homi- 
cide, and  that  is  provided  for  by  act  of 
Assembly  ? 

M.  Armstrong.  There  is  not  as  it 
stands  at  present  ;  and  if  the  gentleman 
proposes  that  there  shall  be,  then  the 
amendment  does  not  go  far  enough  as  it 
requires  the  aid  of  law  for  it  simply  de- 
fines the  right  and  defines  it  in  almost  the 
language  of  the  law  as  it  stands  now, 
omitting  the  proviso  which  is  enacted  to 
guard  against  abuse. 

Mr.  Hunsicker.  No,  sir,  I  propose  "the 
saine  as  in  civil  cases." 

Mr.  Armstrong.  Does  he  mean  by 
that  that  there  is  to  be  a  bill  of  excep- 
tions? 

Mr.  Hunsicker.  A  bill  of  exceptions ; 
that  is  what  I  mean  exactly. 

jNIr.  Cassidy.  We  mean  that,  whether 
our  words  imply  it  or  not. 

Mr.  Armstrong.  I  think  it  will  re- 
quire construction  to  see  Avhether  it  goes 


CONSTITUTIONAL  CONVENTION. 


£39 


to  that  extent.  If  it  does,  I  think  it  goes 
too  far.  I  think  it  is  burdening  tlie 
courts.  It  is  now  the  constant  practice  to 
try  criminals  without  stopping  to  write 
down  tlie  testimony  and  note  exceptions 
to  its  admission.  I  believe  the  jurisdic- 
tion is  well  vested  as  it  is  now. 

Mr.  HcxsicKER.  I  wish  to  make  a 
verbal  correction  in  my  amendment.  I 
want  to  strike  out  the  words  "  felonious 
homicide"  and  insert  "except  in  capital 
cases,"'  because  it  might  be  that  a  man 
convicted  of  involuntary  manslaughter 
might  desire  a  i-eview. 

The  Chairman.  The  niodilleation  will 
be  made  as  suggested  ])y  the  delegate. 

Mr.  KiLKS.  The  chairman  of  the  Judi- 
ciary Committee  has  read  to  the  commit- 
tee of  the  wliole  the  thirty-third  section  of 
the  act  of  ISGO  and  has  told  this  committee 
that  under  and  in  pursuance  of  it  there  is 
no  sort  of  difficulty  in  having  proper 
causes  removed  to  the  Supreme  Court  for 
review.  Ijnder  the  act  of  ISGO— and  I 
merely  refer  to  that  to  show  an  exception 
to  the  rule  to  which  he  has  referred — 
Paul  Sohooppe  was  arrested,  tried,  con- 
victed, and  sentenced  to  death  for  mur- 
der. An  application  was  niade  to  the  Su- 
preme Court  of  this  State  for  a  special 
allowance  in  his  case  and  refused.  The 
day  was  fixed  for  the  execution.  Then 
application  was  made  to  the  Legislature 
and  I  happen  to  know  something  of  that, 
as  does  the  delegate  from  Greene  and  the 
delegate  from  Columljia,  and  the  Legis- 
lature passed  an  act  of  Assembly  in  these 
words : 

"In  all  casesof  murder  and  involuntary 
nianslaughter,  a  writ  of  error  from  the 
Supreme  Court  to  the  court  trying  the 
same  shall  be  a  writ  of  right,  and  maj^  be 
sued  out  upon  the  oatli  of  the  defendant 
or  defendants  as  in  civil  cases." 

That  act  was  passed  unanimously  by 
both  branches  of  the  Legislature  ;  it  went 
to  the  executive  chamber  and  was  vetoed 
and  sent  back  to  the  house  in  which  it 
had  originated,  and  one  of  the  three  bills 
that  was  passed  over  the  executive  rejec- 
tion during  tlie  six  years  that  Governor 
Geary  held  that  office  was  this  one.  It 
became  a  law.  A  writ  of  error  was 
awarded  ;  the  case  was  re-tried,  and  he 
was  discharged  from  the  court  without 
ever  swearing  a  witness  in  his  behalf,  and 
Paul  Schffippe  lives  to-da^^  b\^  virtue  of  it. 
Now  I  submit  to  this  committee  that  here 
is  a  case  where  a  writ  of  error  was  refused  ; 
and  if  it  was  right  in  tliis  case,  if  this  act 
of  Assembly  saved  an   innocent  man  in 


tiiis  case,  why  should  it  not  be  awarded 
in  all? 

Mr.  Chairman,  I  am  in  favor  of  the 
amendment  of  the  delegate  from  Mont- 
gomery. I  am  one  of  those  who  could 
never  see  the  reason  why  in  a  case  involv- 
ing tive  dollars  and  thirtj'-four  cents  a 
writ  of  error  should  be  a  writ  of  right,  that 
a  man  having  such  a  controversy  should 
have  a  right  to  have  it  adjudicated  by  the 
court  of  highest  resort  in  the  Common- 
wealth, whereas  in  a  case  involving  Jiis 
reputation,  the  reputation  of  his  fainilj'' 
and  his  own  personal  liberty,  he  must  go 
to  the  Supreme  Coiirt  and  obtain  a  siieoial 
allowance  before  he  can  have  it  adjudi- 
cated. 

I  hope  this  amendment  will  prevail. 
At  least  for  one  it  will  receive  my  hearty 
approval. 

Ml'.  Kaine.  Mr.  Chairman:  I  desire 
to  correct  a  statement  of  the  gentleman 
from  Tioga  in  i-egard  to  the  Paul  Sch(jeppe 
case.  My  recollection  of  it  was  this:  The 
Legislature  passed  a  law  authorizing  the 
Supreme  Court  to  take  this  kind  of  juris- 
diction over  it  and  the  Supreme  Court  de- 
cided that  it  came  too  late  and  refused  to 
do  it.  Persons  then  went  to  the  Legisla- 
ture and  got  the  Legislature  to  pass  a  law 
authorizing  the  court  to  grant  a  new  trial, 
and  the  new  trial  Avas  granted,  and  on  the 
second  trial  the  man  was  acquited.  Tliat 
is  my  recollection.     ["That  is  right."] 

The  Chairman.  The  question  is  on  tiie 
amendment  of  the  delegate  from  Mont- 
gomery (^Ir.  Hunsicker.) 

The  amendment  was  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

The  section  as  amended  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  section  eleven  as  fol- 
lows : 

Section  11.  The  judges  of  the  Supreme 
Court,  and  the  judges  of  the  court  of  com- 
mon pleas  within  their  respective  coun- 
ties, shall  liave  power  to  issue  writs  of 
certiorari  to  the  justices  of  the  peace  and 
other  inferior  courts  not  of  record,  and  to 
cause  their  proceedings  to  be  brought  be- 
fore them  and  right  and  justice  be  done. 

ISIr.  Worrell.  Mr.  Chairman  :  I  move 
tliat  the  committee  of  the  whole  now  rise, 
report  progress,  and  ask  leave  to  sit 
again. 

The  motion  was  agreed  to.  The  com- 
mittee rose  ;  and  the  President  having  re- 
sumed the  chair,  the  chairman,  (Mr. 
Hariy  White)  reported  that  the  commit- 
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tee  of  the  wliole  had  had  under  consider- 
ation the  article  (No.  15)  reported  by  the 
Committee  on  the  Judiciary,  and  had  in- 
structed him  to  report  progress  and  ask 
leave  to  sit  again. 

Leave  was  granted  the  committee  of  the 
whole  to  sit  again  to-morrow. 

LEAVE  OF  ABSENCE. 

Mr.  Woodward.  I  ask  for  leave  of  ab- 
sence for  one  week  from  to-morrow  for 
myself,  and  I  beg  to  say  a  word  in  this 
connection.  I  submitted  to-day  the  re- 
port of  the  Committee  on  Private  Corpo- 
rations.   I  said  to  my  colleagues  on  my 


committee  that  I  was  obliged  to  be  away, 
but  I  do  not  want  the  consideration  of 
that  report  to  be  delayed  one  hour  m  con- 
sequence of  my  absence  if  the  Conven- 
tion should  And  it  convenient  to  take  up 
the  report  whilst  I  am  gone,  my  colleagues 
will  attend  to  it  and  it  is  not  to  be  de- 
layed on  account  of  my  absence.  I  make 
this  explanation  to  the  Convention. 

Leave  of  absence  was  granted. 

Mr.  EwiXG.    I  move  that  we  adjourn. 

The  motion  was  agreed  to  ;  and  (at  live 
o'clock  and  fortj^-eight  minutes  P.  M.) 
the  Conveutijou  adjourned. 
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Friday,  May  H,  1873. 
The  Convention  met  at  ten   o'clock   A. 

M.,  Hon.  Wm.  M.  Meredith,  President,  in 

the  chair. 
Pra,yer  by  Rev.  James  W.  Currj-, 
Tlie  Journal  of  yesterday  was  read  and 

approved. 

LIMITATION   OF   DEBATE. 

Mr.  J.  R.  PuRviANCE.  Mr.  President : 
I  rise  to  offer  a  resolution  at  tliis  time, 
which  1  hope  will  be  adopted  by  the  Con- 
vention. I  offer  it  with  a  view  of  econo- 
mizing time,  and  I  think  the  Convention 
perhaps  by  this  time  are  satisfied  that  the 
debates  have  been  protracted  boj'ond 
what  is  necessary.  We  should  be  careful 
not  to  lose  the  public  confidence,  nor  to 
prejudice  our  work  before  the  people  in 
advance  by  too  much  discussion  and  by  a 
too  protracted  session.  The  resolution 
under  which  we  have  been  working  since 
the  third  of  March  last  limited  the  length 
of  speaking  at  any  one  time  on  each  i>ro- 
position  to  twenty  minutes.  Tlie  motion 
was  made  by  Mr.  Mann  of  Potter  to  fix  the 
time  at  fifteen  minutes,  and  on  motion  of 
Mr.  Darlington  of  Chester  "fifteen  min- 
utes" was  stricken  out  and  "twenty  min- 
utes" inserted,  thereby  fixing  the  period 
at  twenty  minutes  instead  of  fifteen. 
Subsequently,  on  the  thirtieth  of  April 
that  resolution  was  modified  by  a  mo- 
tion of  the  gentleman  from  Columbia, 
(Mr.  Buckalew,)  not  changing  the  time 
but  allowing  a  gentleman  to  continue  up- 
on leave  being  granted  by  two-thirds  of 
the  committee  of  the  whole. 

Now  with  the  view  of  economizing  time 
in  this  respect  and  on  account  of  the  ne- 
cessity of  seeing  some  end  to  the  work 
of  this  Convention  at  this  time,  I  think 
we  are  preimred  to  pass  the  following  reso- 
lution which  I  now  offer  : 

Resolved,  That  hereafter,  when  reports 
of  committees  are  under  consideration  in 
committee  of  the  whole,  no  delegate  shall 
speak  longer  than  ten  minutes  at  one 
time,  nor  more  than  once  on  the  same 
proposition  unless  by  unanimous  con- 
sent. 


The  resolution  was  read  twice  and  con- 
sidered. 

The  President.  The  Chair  will  sug- 
gest that  the  phraseology  will  be  improved, 
if  it  be  so  changed  as  to  refer  to  "articles 
reported  by  committees."  Shall  the  mod- 
ification be  made? 

]\Ir.  J.  N.  PuRviANCE.    Yes  sir. 

The  President.  By  unanimous  con- 
sent the  resolution  will  be  so  modified. 
Shall  unanimous  consent  be  given? 
["Yes."]     It  is  so  modified. 

ISIr.  Alricks.  I  would  only  suggest 
that  the  resolution  be  jjostponed  until  a 
gentleman  who  has  great  interest  in  it  i? 
present.     [Laughter.] 

The  President.  Does  the  gentleman 
from  Dauphin  make  a  motion? 

Mr.  Alricks.  No,  sir  ;  only  a  sugges- 
tion. 

The  President.  The  (question  is  upon 
agreeing  to  the  resolution. 

Mr.  Harry  White.  Mr.  President :  1, 
for  one,  design  to  vote  against  this  resolu- 
tion. It  occurs  to  me  that  we  are  getting 
along  well  enough  under  the  present  sj-s- 
tem.  I  call  the  attention  of  the  Conven- 
tion to  the  fact  that  within  the  last  three 
days  there  has  not  been  an  extension  of 
the  time  of  one  delegate  \x\)on  the  floor ; 
and  I  apprehend  that  there  will  be  no 
occasion  for  protracted  debate  in  com- 
mittee of  the  whole  on  any  report  after  the 
pending  judiciary  article  is  disposed  of. 
Yesterday  it  was  manifest  to  tlie  com- 
mittee of  the  whole  that  there  were  ques- 
tions of  detail  under  consideration  that 
required  occasional  extensions  and  the 
indulgence  was  given  to  members  upon 
the  floor,  to  speak  more  than  once,  not  at 
any  length,  but  for  the  purpose  of  merely 
making  a  few  observations  on  matters 
regulating  the  appointment  of  prothono- 
taries,  matters  regulating  the  question  of 
allowing  writs  of  error  and  appeals  in 
criminal  cases,  and  these  little  matters  of 
detail  that  will  not  occur  upon  the  report 
of  any  other  committee  yet  to  be  con- 
sidered. Then  in  view  of  the  fact  that 
within  the  last  three  days  of  this  very 
important  report  no  extension  of  time  has 
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been  asked  for,  no  abuse  of  the  valuable 
time  of  the  Convention  has  been  coni- 
naitted,  I  trust  that  Ave  shall  not  alter  the 
rule  as  it  is  at  present  understood.  We, 
but  the  other  day,  altered  it  to  meet  the 
emergency  then  presented,  and  that 
alteration  still  leaves  the  whole  question 
in  the  power  of  two-thirds  of  this  body. 
I  trust  then  that  we  shall  not  pass  this 
resolution  at  this  time. 

Mr.  Lilly.  I  hope  the  resolution  will 
be  passed.  I  should  be  very  willing  to 
have  it  modified  in  one  respect ;  that  is : 
To  allow  no  more  thau  one  speech  to  a 
member  on  the  same  subject,  and  I  should 
be  very  Avilling  to  have  the  gentleman  from 
Butler  make  that  modification.  As  far  as 
I  am  concerned,  I  believe  the  resolution 
ought  to  bo  passed,  or  something  like  it. 
I  want  to  remind  the  chairman  that  the 
rule  has  not  been  adhered  to  at  all.  Gen- 
tlemen have  spoken  five  or  six  times  and 
no  objection  been  made,  and  I  presume 
there  Avill  be  no  objection  made  judging 
from  such  exhibitions  as  liave  taken  place 
during  the  past  tvv'o  or  three  daj^s. 

The  gentleman  from  Indiana  says  that 
hereafter  there  Avill  be  no  debate  beyond 
the  time.  Then  there  will  be  no  harm  in 
this  resolittion  ;  it  will  not  hurt  him  or 
anybody  else.  I  think  it  is  necessary  that 
tills  resolution  or  something  like  it  should 
pass,  not  only  for  the  committee  of  the 
whole,  but  in  the  Convention  on  the  sec- 
ond reading  something  of  the  same  kind 
should  be  adopted  if  we  ever  expect  to  get 
away  from  here.  With  the  sjieed  we  are 
making  on  this  judiciary  report,  it  appears 
to  me  it  will  take  six  years  from  now  be- 
fore we  get  throvigh.  I  do  not  complain 
especially  of  debate  on  this  report.  I  am 
not  a  lawyer  and  probably  am  not  so  par- 
ticularly interested  in  tlie  debate  as  some 
of  the  rest  of  the  gentlemen  on  the  floor. 
I  have  been  sitting  back  and  listening  to 
the  discussion,  but  I  presume  if  I  wei'e  a 
lawyer  I  would  be  more  interested  m  this 
respect.  But  I  am  in  favor  of  the  resolu- 
tion. 

Mr.  Patton.  I  think  it  unwise  to  adopt 
such  a  resolution  at  this  time.  After  the 
report  of  the  Committee  on  the  Judiciary 
shall  be  disposed  of,  I  shall  be  in  favor  of 
such  a  resolution. 

Mr.  Carter.  I  dissent  entirely  from 
the  views  of  the  gentleman  from  Indiana 
and  especially  from  the  correctness  of  the 
i-emark  he  has  made  that  in  his  opinion 
Ave  are  getting  along  Avell  enough.  I  do 
not  understand  exactly'  Avhat  is  meant  by 
that  expression.    It  is  a  someAvhat  indefi- 


nite term.  INIost  assuredlA-  sir  the  Avork  of 
this  Convention  is  being  protracted  be- 
yond anything  that  we  formerly  sup- 
posed its  necessary  continuance,  audi  be- 
lieve it  is  mainly  from  this  latitude  that 
is  allowed  to  gentlemen  to  speak.  I  do  not 
think  Avo  are  getting  along  so  Avell  that 
there  is  any  cause  for  exultation  or  con- 
gratulation or  anything  of  tlie  kind 
as  the  gentleman  supposes.  1  be- 
lieve that  Ave  shall  be  sitting  here 
when  tlie  thermometer  is  among  the 
nineties;  and  already  I  find  many  gen- 
tlemen looking  toAvards  the  postpone- 
ment of  our  Avork  beyond  tlie  first  of  July. 

I  do  hoi^e  that  this  resolution  Aviil  pass. 
I  am  couA'inced  eA^ery  day  by  observation 
that  all  it  is  necessary  to  say  upon  one 
particular  point,  diAaded  as  tlieso  reports 
are  into  sections,  can  be  said  by  the  pro- 
cess of  condensation  in  ten  minutes,  and 
that  that  is  the  only  way  that  Avill  bring 
us  to  any  reasonable  termination  of  the  ses- 
sions of  this  body. 

The  gentleman  from  Indiana  further  says 
that  the  present  rule  permitting  two-thirds 
to  alloAV  a  speaker  to  go  on,  is  a  sufficient 
check.  1  think  it  pracitcally  amounts  to 
nothing,  because  there  is  not  moral  cour- 
age enough,  if  I  may  say  so,  in  this  body 
to  promi:)tly  find  one-third  to  rise  and  ob- 
ject to  any  man  speaking,  if  he  chooses 
to  go  on  for  an  hour.  I  have  no  idea  of 
l^ermitting  it  if  I  can  help  it.  It  must  bo 
a  rule  Avithout  any  limitation  or  any  qual- 
ifications if  it  amounts  to  anj'thing  at  all. 
I  hope  that  gentlemen  Avill  feel  the  neces- 
sity of  getting  through  w'ith  our  Avork.  It 
may  chance  to  be  that  seme  gentleman 
Avill  find  difficulty  in  concentrating  all 
he  has  to  say  upon  one  subject  in  the  time 
proposed,  but  it  Avill  be  better  for  the  gen- 
eral good  that  sucli  remarks  should  be 
arrested  someAvhat  prematurely  occasion- 
ally than  to  go  on  in  the  Avaj^  we  liaA'e 
been  going  on,  and  perhaps  CA'en  in  that 
case  there  Avill  be  some  opportunity  of- 
fered to  the  gentleman  to  conclude  the 
train  of  his  tliought  if  really  important. 
I  knoAV  that  this  measure  is  absolucelA- 
necessary  to  enable  us  to  get  through 
Avitli  the  Avork  of  this  body  in  any  reason- 
able time. 

Mr.  BoAVJiAN.  I  move  to  amend  the 
resolution  by  striking  out  "ten"  and 
inserting  "nf'teon.'' 

The  President.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Erie. 

Mr.  Corson.  Mr.  President :  I  feel 
that  I  have  a  right  to  talk  on  this  ques- 
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tion,  because  I  have  never  yet  had  my 
time  extended  and  have  occupied  but 
very  little  of  the  time  of  the  body.  Not 
being  the  chairman  of  any  committee,  I 
have  never  thought  it  my  duty  to  make 
any  long  speech  ;  but  I  am  sure  that  the 
adoption  of  such  a  rule  as  this  will  only 
be  an  impediment  in  our  progress.  It 
will  be  in  the  way  all  the  time ;  and  I 
agree  with  the  gentleman  from  Indiana 
that  no  such  limitation  would  now  be 
wise,  but  would  be  very  unwise.  I  know 
that  the  oldest  member  of  this  Conven- 
tion is  prepared  to  speak  upon  an  impor- 
tant question,  Avhicii  will  come  up  when 
we  come  to  consider  the  report  of  the 
Committee  on  Private  Corporations,  which 
speech  will  take  him  half  an  hour  or 
tliree-quarters  of  an  hour  to  deliver  ;  and 
I  know  it  would  be  i^rofitable  to  us  to  lis- 
ten to  it,  mucli  more  so  than  to  have  him 
cut  off  in  tlie  midst  of  the  discussion  and 
a  motion  to  extend  his  time  and  all  that 
sort  of  nonsense.  It  seems  to  me  that 
the  good  sense  of  the  members  of  this 
Convention  will  teach  them  to  make  short 
speeches,  and  especially  now  as  time  is 
becoming  precious  and  the  work  is  ma- 
tured. I  do  hope,  therefore,  that  no  such 
rule  as  tliis  will  be  adopted.  I  adhere  to 
the  old  twenty  minute  rule. 

Mr.  Carter.  Will  the  gentleman  per- 
mit me  to  explain  ? 

Mr.  Corson.  Yes,  if  you  do  not  take 
over  ten  minutes. 

jSIr.  Carter.  I  presume  the  gentle- 
man from  Montgomery  refers  to  the  gen- 
tleman who  usually  sits  alongside  of  me, 
(Mr.  Carej'.)  That  matter  has  been  pre- 
arranged already ;  it  is  understood  that 
prior  to  the  commencement  of  his  speech, 
under  the  peculiar  circumstances  of  the 
case,  it  being  a  collection  of  statistics  in 
great  measure,  his  time  will  be  extended 
by  special  resolution  passed  to  that  effect, 
and  he  is  entirely  satisfied  with  that. 

Mr.  Curry.  I  think  we  are  consuming 
time  unnecessarily,  and  I  therefore  move 
the  postponement  of  the  i-esolution  for  the 
present. 

On  the  motion  to  postpone,  the  yeas  and 
nays  were  required  by  Mr.  H.  W.  Smith 
and  Mr.  Carter,  and  were  as  follow,  viz  : 

YEAS. 

Messrs.  Addicks,  Alricks,  Armstrong, 
Bailey,  (Huntingdon,)  Baker,  Bannan, 
Bartholomew,  Bowman,  Brown,  Corbett, 
Coi-son,  Curry,  Dunning,  Elliott,  Ellis, 
Ewing,  Fulton,  Hall,  Hanna,  Hay,  Hemp- 
hill, Heverin,  Hunsicker,  Kaine,  Minor, 


Palmer,  G.  W.,  Patterson,  D.  W.,  Patton, 
Kunk,  Walker,  Wetherill,  J.  ]M.,  Wherry, 
White,  Harry,  White,  J.  W.  F.,  Worrell 
and  Meredith,  President — 36. 

NAYS. 

Messrs.  Achenbach,Bardsley,  Beebe,  Big- 
ler.  Black,  Charles  A.,  Brodhead,  Broom- 
all,  Buckalew,  Campbell,  Carter,  Clark, 
Cochran,  Craig,  Davis,  De  France,  Ed- 
wards, Funck,  Gibson,  Gilpin,  Hazzard, 
Horton,  Lawrence,  Lilh',  Long,  MacCon- 
nell,  M'Camant,  M'Clean,  M'Culloch,  M"- 
Murray,  Mann,  Mantor,  Metzger,  Niles, 
Purman,  Purviance,  John  N.,  Smith, 
Henr^^  W.,  Stanton,  Strnthers,  Temi^le, 
Turrell,  Van  Reed  and  White,  Da\-id  N.— 
42. 

So  the  motion  to  postpone  was  not  agreed 
to. 

Absent. — Messrs.  Ainey,  Andrews, 
Baer,  Bailj-,  (Perry,)  Barclaj^  Biddle, 
Black,  J.  S.,  Boyd,Carey,  Cassidy,Church. 
Collins,  Cronniiller,  Curtin,  Cuyler,  Dal- 
las, Darlington,  Dodd,  Fell,  Finnej-, 
Gowen,  Green,  Guthrie,  Harvey,  Howard, 
Kniglit,  Lamberton,  Landis,  Lear,  Little- 
ton, MacVeagh,  Mitchell,  Mott,  Newlin, 
Palmer,  H.  W.,  Parsons,  Patterson,  T.  H. 
B.,  Porter,  Pughe,  Purviance,  Samuel  A., 
Read,  John  R.,  Reed,  Andrew,  Reynolds, 
Rooke,  Ross,  Russell,  Sliarpe,  Simpson, 
Smith,  H.  G.,  Smith,  Wm.  H.,  Stewart, 
Wetherill,  Jno.  Price,  Woodward  and 
Wright— 54. 

Mr.  Hay.  If  it  is  in  order,  I  desire  to 
move  an  amendment  to  the  original 
resolution  striking  out  the  word  "unani- 
mous" and  adding  to  the  resolution  "two- 
thirds  of  the  members  present;"  so  that 
the  resolution  will  read,  "unless  by  con- 
sent of  two-thirds  of  the  members  jDres- 
ent."  I  move  the  amendment  simijly 
because  I  do  not  think  one  member  should 
have  it  in  his  power  to  prevent  all  the  rest 
of  the  members  of  the  Convention  from 
hearing  another  if  it  is  their  pleasure  to 
do  so.  That  is  the  only  olijection  I  have 
to  the  resolution ;  otherwise  I  should  be 
in  favor  of  it. 

The  President.  Tlie  question  is  now 
upon  striking  out  "ten"  and  inserting 
"fifteen"  before  the  word  "minutes." 

Mr.  J.  N.  Purviance.  Tlie  Constitu- 
tional Convention  of  the  State  of  Illinois, 
at  the  outset  of  their  proceedings,  adopted 
a  ten  minute  rule.  It  worked  Avell.  The 
result  is  that  we  have  the  debates  of  that 
Convention  in  two  volumes  whilst  already 
our  debates  are  swelled  up  to  nearly  four 
volumes  of  seven  hundred  pages  each.  If 
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we  are  to  progress  in  the  same  way,  there 
will  be  perhaps  twelve  or  fifteen  volumes 
of  the  debates.  This  resolution  may 
shorten  them  one-half,  and  I  beg  to  remind 
gentlemen  that  our  constituents  are  very 
much  interested  in  what  we  do,  but  not 
so  mvicla  in  what  we  say. 

Mr.  Lawrence.  Mr.  President :  After 
all,  on  this  question  of  limiting  debate,  I 
have  found  that  ver,y  little  good  can  be  at- 
tained unless  members  will  appeal  to 
their  own  common  sense.  It  so  happens 
in  almost  all  dcliberatve  bodies  that  there 
are  a  few  men  who  must  always  do  the 
talking  and  they  take  it  for  granted  that 
nobody  else  understands  a  question  until 
they  illuminate  and  discuss  it.  1  recol- 
lect very  well  when  in  Congress  it  was 
Ijroposed  to  impeach  Andrew  Johnson 
and  the  whole  country  was  anxious  that 
several  members  of  the  Committee 
on  Imjjeachment  should  refrain  from 
speaking  and  end  the  contest,  one 
gentleman  said:  "The  Senate  cannot 
understand  this  question  until  they  hear 
my  speech.''^  [Laughter.]  It  is  a  good 
deal  so  here.  I  like  to  hear  gentlemen 
talk ;  I  do  not  talk  much  myself,  espe- 
cially on  this  question  now  before  the 
committee  of  the  whole,  because  I  do  not 
pretend  to  understand  it,  but  many  think 
we  cannot  understand  the  various  ques- 
tions submitted  to  us  until  they  have  ex- 
plained them. 

But  after  all,  you  must  leave  this  sub- 
ject to  the  common  sense  and  discretion 
of  the  members.  If  members  are  dis- 
posed to  rise  from  time  to  t'me  and  talk 
on  trivial  questions  that  can  be  voted  on 
in  two  or  three  minutes,  and  that  must 
only  be  voted  down,  no  good  can  result 
from  such  a  resolution  as  this.  I  have 
seen  gentlemen  offer  amendments  that 
did  not  get  three  votes  and  yet  they  had 
spoken  fully  in  their  favor  or  secured 
some  other  member  of  the  Convention  to 
do  so.  If  gentlemen  will  only  exercise 
their  common  sense  on  these  questions, 
and  apply  their  minds  to  the  subjects  be- 
fore the  House,  so  as  to  understand  some- 
thing about  them  when  they  are  offered, 
and  if  members  will  only  rellect  that  gen- 
tlemen here,  even  though  they  may  not 
be  lawyers,  can  ai>ply  their  common 
sense  to  the  questionsunder  consideration 
and  determine  them  for  themselves,  we 
shall  get  along  more  rapidly.  I  agree 
with  my  friend  from  Lancaster  (Mr. 
Carter)  that  we  shall  be  here  until  Au- 
gust, certainly  if  we  expect  to  finish  our 
work,  unless  we  do  something  to  limit 


debate.  I  do  not  know  that  the  resolu 
tion  will  do  it  even  if  it  is  adopted.  Some 
good  friend  like  my  friend  from  Lj^com- 
ing,  (Mr.  Armstrong,)  my  friend  from 
Chester,  (Mr.  Darlington,)  or  my  friend 
from  Fayette,  (Mr.  Kaine,)  will  want  an 
extension  of  time.  AVell,  who  is  immod- 
est enough  and  discourteous  enough  to 
say  that  he  shall  not  have  an  extension? 
We  will  grant  it,  although  we  may  be 
satisfied  on  the  question  pending  and 
ready  to  vote.  It  is  impossible  to  preA^ent 
St  delegate  from  speaking,  especially  when 
he  feels  that  he  ought  to  speak,  or  that 
his  constituents  expect  him  to  sjieak,  and 
that  the  country  will  not  be  satisfied  un- 
less they  hear  him.  [Laughter.]  Then, 
sir,  it  is  a  source  of  gratification  to  many 
members  to  see  their  names  in  print  in 
the  papers  every  day  as  having  offered 
propositions  to  amend  the  Constitution  of 
the  State  of  Pennsylvania  or  as  having 
spoken  upon  them.  I  do  not  want  to  pre- 
vent any  such  desire  from  being  gratified, 
but  I  w?.nt  to  get  home,  if  I  can,  by  tlie 
fourth  of  July  and  hence  I  Avill  vote  for 
this  proposition,  though  I  do  not  think  it 
will  amount  to  very  much. 

Mr.  TurrelTj.  I  like  the  speecli  of  the 
gentleman  from  Washuigton  very  much 
but  I  wovxld  like  to  ask  the  gentleman 
how  ho  can  expect  gentlemen  to  exercise 
that  which  they  do  not  possess.  [  Laugh- 
ter.] 

On  the  question  of  agreeing  to  Mr.  Bow- 
man's amendment,  the  yeas  and  nays 
were  required  by  Mr.  Harrj'  White  and 
Mr.  Bartholomew  and  we*i-e  as  follows, 
viz : 

YEAS. 

Messrs.  Alricks,  Armstrong,  Bailey, 
(Huntingdon,)  Baker,  Bannan,  Bartholo- 
mew, Beebe,  Biddle,  Bowman,  Broomall, 
Carey,  Clark,  Cochran,  Corson,  Craig, 
Curry,  De  France,  Dunning,  Ellis,  Ewing, 
Fulton,  Hall,  Hanna,  Hemphill,  Heve- 
rin,  Ilunsicker,  Kaine,  INIac  Veagh,  M'- 
Culloch,  Mann,  Mantor,  Minor,  Niles, 
Palmer,.G.  W.,  Patterson,  Patton,  Bunk, 
Sharpe,  Wetherill,  J.  M.,  Wherry, 
White,  Harry,  White,  J.  W.  F.,  and  Wor- 
rell—43, 

NAYS. 

Messrs.  Achenbac.i,  Addicks,  Bards- 
ley,  Bigler,  Black,  Charles  A.,  Brodhead, 
Brown,  Buckalew,  Campbell,  Carter,  Cas- 
sidy,  Corbett,  Davis,  Edwards,  Elliott, 
Funck,  Gibson,  Gilpin,  liny,  Hazzard, 
Horton,  Lawrence,  Lilly,  Long,  MacCon- 
nell,     M'Camant,    INI'Clean,     M'^NIurray, 
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Metzger,  Newlin,  Purinan,  Purviance, 
John  N.,  Simpson,  Smith,  Henry  W., 
Stanton,  Stewart,  Struthers,  Temple, 
Tnrrell,  Van  Reed,  Walker,  White,  Da- 
vid X.  and  Meredith,  President — 13. 

So  the  question  was  determined  in  the 
negative. 

Absent. — Messrs.  Ainej',  Andrews, 
Baer,  Baily,  (Perrj^,)  Barclay,  Black,  J. 
S.,  Boyd,  Church,  Collins,  Cronmiller, 
Curtin,  Cuyler,  Dallas,  Darlington,  Dodd, 
Fell,  Finney,  Gowen,  (3reen,  Guthrie, 
Harvey,  Howard,  Knight,  Lambei'ton, 
Landis,  Lear,  Littleton,  Mitchell,  Mott, 
Palmer,  H.  W.,  Parsons,  Patterson,  T.  H. 
E.,  Porter,  Pughe,  Purviance,  Samuel  A., 
Read,  John  R.,  Reed,  Andrew,  Reynolds, 
Rooke,  Ross,  Russell,  Smith,  H.  G.,  Smith, 
Wm.  H.,Wetherill,  Jno.  Price, Woodward 
and  Wright— 5S. 

Mr.  J.  W.  F.  White.  Mr.  President : 
I  think  it  is  unreasonable  that  one  per- 
son should  have  the  i^ower  of  prevent- 
ing tlie  continuance  of  remarks  by  a 
member  though  all  the  rest  of  the  Con- 
vention might  be  willing  to  extend  his 
time  a  few  minutes.  I  therefore  move  to 
strikeout  "without  unanimous  consent" 
and  insert  "when  five  members  object." 

The  President.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Alleghen3^ 

The  amendment  was  agreed  to,  there 
being  on  a  division  ayes  tifty-three,  noes 
twenty-thtee. 

The  President.  The  question  is  on  the 
resolution  as  amended. 

Mr.  J.  N.  Purviance.  I  ask  for  the 
yeas  and  nays. 

The  President.  The  Chair  will  ob- 
serve that  he  did  not  notice  in  the  lan- 
guage of  the  resolution  the  words  "shall 
not  speak  more  than  once."  That  is  the 
rule  of  the  House  now,  and  it  is  unneces- 
sary to  be  introduced  here  ;  and  if  intro- 
duced, the  resolution  must  lie  over  one 
day. 

Mr.  J.  N.  Purviance.  I  will  modify 
the  resolution  by  striking  out  those 
words. 

The  President.  Shall  the  words  be 
stricken  out  by  unanimous  consent? 
["No!"  No!"]  Consent  does  not  appear 
to  be  given.  The  resolution  must  either 
be, amended  or  lie  over  one  day. 

[Several  Delegates.     "Let  it  lie  over."'] 

Mr.  D.  X.  White.  I  move  that  the 
words  "shall  not  speak  more  than  once" 
be  stricken  out. 


The  President.  The  question  is  on 
the  amendment  just  moved  by  the  dele- 
gate from  Allegheny. 

The  amendment  was  agreed  to. 

The  President.  The  question  is  on 
the  resolution  as  amended,  which  will 
now  be  read  for  information. 

The  Clerk  read  as  follows  : 

^'■Resolved,  That  hereatter  when  articles 
are  under  consideration  in  committee  of 
the  whole,  no  delegate  shall  speak  longer 
than  ten  minutes  at  one  time  when  five 
members  shall  object." 

The  President.  The  question  is  on 
the  passage  of  this  resolution. 

The  yeas  and  nays  were  required  hj  jVIr. 
J.  N.  Purviance  and  Mr.  Bartholomew 
and  w^ere  as  follows,  viz  : 

YEAS. 

Messrs.  Achenbach,  Baker,  Bardsley, 
Beebe,Bigler,Black, Charles  A., Brodhead, 
Broomall,  Brown,  Buckalew,  Campbell, 
Carej^,  Carter,  Cassidy,  Cochran,  Craig, 
Cu3'ler,Davis,De  France,Edwards,Elliott, 
Hanna,  Haj^,  Hazzard,  Horton,  Lawi'ence, 
Lilly,  Long,  MacConnell,  ISI'Camant,  M'- 
Clean,M'Culloch,  M'Murray,  Mann,  Metz- 
ger, Niles,  Purman,  Purviance,  John  N., 
Rej-nolds,  Smith,  Henry  W.,  Stanton, 
Struthers,  Turrell,  Van  Reed,  Walker, 
White,  David  N.,  White,  J.  W.  F.,  and 
Meredith,  President— 49. 

NAYS. 

Messrs.  Addicks,  Alricks,  Armstrong, 
Bailey,  Jno.  M.,  (Huntingdon,)  Bannan, 
Bartholomew,  Biddle,  Bowman,  Clark, 
Corbett,  Corson,  Curry,  Dunning,  Ellis, 
Ewing,  Fulton,  Funck,  Gibson,  Gilpin, 
Hall,  Hemphill,  Heverin,  Hunsicker, 
Kaine,  MacVeagh,  Mantor,  ]Minor,  New- 
lin.  Palmer,  G.  W.,  Patterson,  D.  AV., 
Patton,  Runk,  Sharpe,  Simpson,  Stewart, 
Temple,  Wetherill,  J.  M.,  Wherry,  White, 
Harry  and  Worrell— 40. 

So  the  question  was  determined  in  the 
affirmative. 

Absent.  —  Messrs.  Aine3^,  Andrews, 
Baer,  Baily,  Jos.,  (Perry,)  Barclay,  Black, 
J.  S.,  Bo3'd,  Churcli,  Collins,  Cronmiller, 
Curtin,  Dallas,  Darlington,  Dodd,  Fell, 
Finney,  Gowen,  Green,  Guthrie,  Harvey, 
Howard,  Knight,  Lamberton,  Landis, 
Lear,  Littleton,  Mitchell,  Mott,  Palmer, 
H.  W,,  Parsons,  Patterson,  T.  H.  B.,  Por- 
ter, Pughe,  Purviance,  Sam'l  A.,  Reed, 
John  R.,  Reed,  Andrew,  Rooke,  Ross, 
Russell,  Smith,  H.  G.,  Smith,  Wm.  H., 
Wetherill,  Jno.  Price,  Woodward  and 
Wright— 43. 
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ORDKR   OF   BUSINESS. 

INIr.  BiGLER.  With  your  consent,  Mr. 
President,  I  <ask  the  attention  of  the  Con- 
vention for  about  three  minutes.  I  hold 
in  my  liand  a  resolu^tion  as  to  the  order  of 
business  wliich  I  had  intended  to  ofter  ; 
but  at  your  suggestion,  for  the  reason  that 
I  explained  to  you  that  it  was  for  tlio  pur- 
poses of  notice  that  I  prepared  it,  I  shall 
not  otfer  it,  but  only  occupy  that  privilege 
which  you  have  given  me  to  state  its  ijur- 
pose. 

The  import  of  the  order  is  that  on  Tues- 
day next,  setting  aside  all  other  business, 
the  Convention  will  proceed  to  the  con- 
sideration of  amendments  relating  to  the 
legislative  department  of  the  government 
and  shall  continue  the  consideration  of 
that  subject  until  it  is  completed.  My 
reason  for  this  suggestion,  and  for  asking 
the  reflection  of  the  members  upon  it,  is 
that  I  thought  I  could  see  in  my  quiet 
home  before  I  came  here  a  great  obstacle 
in  the  way  of  the  i^rogress  of  this  Conven- 
tion growing  out  of  a  want  of  confidence 
in  the  law-making  power.  I  think  I  see 
here  every  day  that  we  are  dealing  with 
some  matter  of  detail  which  every  mem- 
ber would  say  should  go  to  the  Legisla- 
ture but  for  the  want  of  confidence  in  that 
bodj'  as  it  stands  now.  Having  read 
carefully  tlie  proposed  amendments  u])- 
on  legislation  and  knowing  something 
of  what  is  reqviired  in  regard  to  the 
legislative  body  itself,  I  am  quite  con- 
fident that  this  Convention  intends  to 
do  with  reference  to  the  Legislature  that 
which  will  go  very  far  towards  re- 
storing it  in  the  confidence  and  esteem 
of  this  body.  When  we  have  provided  a 
legislative  body  in  which  we  have  confi- 
dence, can  we  not  lay  down  certain  great 
leading  truths  in  the  Constitution  and  al- 
low the  Legislature  to  carry  them  out? 
Without  that  we  shall  have  a  Constitution 
in  such  detail  that  the  people  of  this  State 
never  will  acce^Jt  it.  However,  sir,  as  you 
suggested,  instead  of  offering  this  resolu- 
tion, I  give  notice  that  on  Tuesday  next, 
or  about  that  time,  I  shall  move  as  an 
order  of  business,  that  the  Convention 
postpone  everything  else  and  comiDlete 
tlie  article  on  the  legislative  department 
first. 

LEAVES   OP   ABSENCE. 

Mr.  Patton.  I  ask  leave  of  absence 
for  Mr.  H.  W.  Palmer  for  a  few  days  from 
to-day. 

Leave  was  granted. 


Mr.  Dunning.  I  ask  leave  of  absence 
for  a  few  days  from  to-day  for  Mr.  Mott. 

Leave  was  granted. 

Mr.  Beebe.  I  ask  leave  of  absence  for 
Mr.  Dodd  for  a  few  days. 

Leave  was  granted. 

Mr.  D.  N.  White.  I  am  requ.ested  by 
Mr.  Darlington  to  ask  leave  of  absence  for 
him  for  this  day. 

Leave  was  granted. 

Mr.  Cochran.  I  ask  leave  of  absence 
for  myself  for  a  few  days  from  to-day. 

Leave  was  granted. 

DAILY  SESSIONS  OF  THE  CONVENTION. 

Mr.  Hemphill.  I  offer  the  following 
resolution  : 

Resolved,  That  on  and  after  Monday 
next  this  Convention  will  meet  at  ten 
o'clock  A.  M.  and  adjourn  at  four  P.  M. 

On  the  question  of  ordering  the  resolu- 
tion to  a  second  reading  a  division  was 
called  for  which  resulted,  ayes  twenty- 
seven,  less  than  a  majority  of  the  quorum. 
So  the  resolution  was  not  ordered  to  a 
second  reading. 

PAYMENT  FOR  CONVENTION  PRINTING. 

Mr.  Hay.  I  present  a  rejjort  from  the 
Committee  on  Accounts. 

The  Clerk  read  the  report  as  follows : 

"The  Committee  on  Accounts  and  Ex- 
penditures of  the  Convention  respectfully 
report : 

"  That  on  the  eighth  day  of  ISIarch  last  a 
resolution  then  before  the  Convention, 
concerning  the  accounts  of  Benjamin 
Singerly,  printer,  was  'referred  to  the 
Committee  on  Accounts  and  Expendi- 
tures, with  instructions  to  report  a  resolu- 
tion for  the  pajanent  of  such  amount  as 
shall  be  found  due  the  printer  on  his  con- 
tract Avith  the  Convention.'  [See  Jour- 
nal, page  403.]  Under  this  instruction, 
on  the  twenty-second  day  of  March,  the 
committee  reported  '  that  it  was  not  pos- 
sible to  report  what  exact  amount  was 
then  due  the  printer  on  his  contract  with 
the  Convention,  not  having  been  able  to 
procure  such  specific  estimates,  state- 
ments, and  information  as  it  would  be 
necessary  to  have  in  order  to  make  such 
report,'  and  accompanied  the  report  with 
a  resolution  authorizing  the  payment  to 
the  printer  on  account  of  printing  done 
and  books  furnished,  of  the  sum  of  five 
thousand  dollars,  [page  448.] 

"The  committee  now  further  reports: 
That  the  printing  which  the  Convention 
has  deemed  to  be  necessary  for  the  proper 
transaction  of  its  business  and  all  other  pro- 
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per  expenses  of  the  body,  in  so  far  as  they 
have  been  settled  up  to  this  time,  have 
been  settled  and  paid  in  accordance  with 
the  provisions  of  the  seventh  section  of 
the  act  of  Assemblj^  approved  April  11, 
1872,  under  which  this  Convention  was 
elected.  The  latter  clause  of  this  section 
is  as  follows:  ^Warraiits  for  compensa- 
tion of  members  and  officers,  and  for  all 
prox>er  expenses  of  the  Convention,  shall 
be  drawn  by  the  President,  and  counter- 
signed by  the  chief  clerk,  upon  the  State 
Treasurer  for  pajanent.' 

"The  printing  of  its  Debates  and  Jour- 
nals, of  its  reports  and  other  papers,  is 
undoubtedly  a  "j^'^'opei*  expense"  of  the 
Convention,  and  legitimateh^  paid  for  as 
such  ;  and  the  only  mode  pointed  out  by 
law  for  the  payment  of  all  such  proper 
expenses  was  that  provided  in  this  sec- 
tion, until  the  passage  of  the  act  of  As- 
sembly, approved  the  ninth  day  of 
April,  1873,  entitled  'An  Act  to  provide 
for  the  ordinary  expenses  of  the  govern- 
ment,' &o,,  the  general  appropriation 
act,  the  fifty-ninth  section  of  which  law  is 
as  follows : 

"  Tor  the  pay  of  the  expenses  of  the 
Constitutional  Convention,  including  the 
pay  of  the  members,  clerks,  and  officers 
thereof,  and  the  printing  therefor,  the  sum 
of  five  hundred  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary,  to  be 
settled  by  the  Auditor  General;  and  the 
amount  of  the  salaries  of  the  members 
and  clerks,  and  the  pay  of  the  officers 
and  employees  thereof,  shall  be  fixed  by 
the  said  Constitutional  Convention,  and 
the  money  shall  be  paid  by  the  State 
Treasure!',  on  the  warrant  of  the  President 
of  the  said  Convention,  countersigned  by 
the  chief  clerk  of  the  Convention ;  and 
anj''  statute  inconsistent  herewith,  be  and 
the  same  is  hereby  ^repealed.' 

"The  committee  considers  that  the  pro- 
visions of  this  act  are  in  some  particulars, 
and  in  so  far  as  the^^  relate  to  the  settle- 
ment of  the  accounts  for  the  printin§>  of 
the  Convention,  inconsistent  with  the  lat- 
ter clause  of  the  seventh  section  of  the  act 
of  April  11,  1872.  That  section  provides 
a  mode  of  payment  of  all  the  'proper  ex- 
penses' of  the  Convention,  while  the  law 
of  1873  seems  to  take  the  settlement  of 
the  accounts  for  pi-inting  out  of  its  com- 
prehensive purview  and  to  provide  a  par- 
ticular means  for  their  settlement,  viz  : 
hj  the  Auditor  General.  The  two  acts 
should  of  course  be  construed  together 
and  efiect  be  given  to  all  their  parts  if  by 
any  reasonable  construction  this  may  be 


done  ;  and  the  committee  does  not  per- 
ceive how  any  sensible  effect  other  than 
that  now  rejjorted  can  be  given  to  the 
language  of  that  part  of  the  act  of  1873 
which  relates  to  the  settlement  of  the  ac- 
counts for  the  printing  of  tliis  Conven- 
tion. If  the  accounts  for  printing  can  le- 
gally be  settled  only  by  the  Auditor  Gen- 
eral, then  no  warrants  can  be  drawn  for 
their  pa^-ment  by  order  of  the  Convention, 
or  if  drawn  would  not  be  legal  vouchers 
to  the  State  Treasurer  for  the  payment  of 
money. 

"In  order  that  there  might  be  a  deter- 
mination of  the  question  of  what  construc- 
tion must  be  given  to  these  laws,  the  fol- 
lowing resolutions  are  respectfully  re- 
ported for  the  action  of  the  Convention  : 

^'■Resolved,  That  no  warrants  be  drawn 
for  payments  to  the  Printer  of  the  Con- 
vention. 

^^ Resolved,  That  acopy  of  thisreijoi'tand 
of  the  action  of  the  Convention  thereon, 
be  transmitted  to  the  Auditor  General  for 
his  information ;  and  that  the  Auditor 
General  be  also  informed  that  Benjamin 
Singerly  has  been  already  paid  the  sum 
of  five  thousand  dollars  on  account  of 
printing  done  and  books  furnished  for  the 
Convention." 

The  resolutions  were  ordered  to  a  sec- 
ond reading.  The  first  resolution  was 
read  a  second  time,  as  follows  : 

Resolved,  That  no  warrants  be  drawn 
for  payments  to  the  Printer  of  the  Con- 
vention. 

Mr.  BucKALEW.  Before  that  resolution 
is  voted  upon  I  should  like  to  have  the 
last  act  of  Assembly  read  again,  if  the 
Clerk  will  be  kind  enough  to  refer  to  it 

The  Clekk  read  as  follows  : 

"For  the  pay  of  the  expenses  of  the 
Constitutional  Convention,  including  the 
pay  of  the  members,  clerks,  and  officers 
thereof,  and  the  printing  therefor,  the  sum 
of  five  hundred  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary,  to  be 
settled  by  the  Auditor  General ;  and  the 
amount  of  the  salaries  of  the  officers  and 
clerks  and  the  pay  of  the  officei-sand  em- 
ployees thereof,  shall  be  fixed  hj  the  said 
Constitutional  Convention,  and  the  money 
shall  be  paid  by  the  State  Treasurer  on  the 
warrant  of  the  President  of  the  said  Con- 
vention, countersigned  by  the  Chief  Clerk 
of  the  Convention ;  and  any  statute  in- 
consistent herewith  be,  and  the  same  is 
hereby,  repealed." 

The  resolution  was  adopted.  The  sec- 
ond resolution  was  read  the  second  time 
as  follows  : 
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Besolved,  That  a  copy  of  this  report  and 
of  the  action  of  the  Convention  thereon, 
be  transmitted  to  the  Auditor  General  for 
his  information ;  and  that  the  Auditor 
General  be  also  informed  that  Benjamin 
Singerly  has  been  already  paid  the  sum 
of  §5,000  on  account  of  printing  done  and 
books  furnished  for  the  Convention. 

Mr.  BucKAi.EW.  ]\Ir.  President :  I  have 
great  doubt  about  that  legal  construction 
given  to  the  act  of  1873,  by  which  all  pow- 
er and  control  are  to  be  taken  away  from 
this  Convention  over  the  subject  of  pa}'- 
ment  for  the  printing,  the  ascertainment 
of  the  amounts,  and  the  checking  of  any 
abuse.  I  do  not  like  to  part  with  that 
power  or  to  declare  that  we  do  not  hold 
it,  without  a  little  further  reflection.  As  I 
understand,  the  construction  the  commit- 
tee have  given  to  the  law  of  the  last  ses- 
sion is  that  the  whole  matter  of  settling 
the  accounts  of  the  i^ublic  printer  are 
transferred  to  the  ofjfice  of  the  Auditor 
General— the  Convention  is  to  have  no  su- 
pervision over  it.  I  do  not  think  that  was 
intended  by  the  Legislature.  What  I  sup- 
pose was  intended  by  tlie  Legislature  was 
this  :  That,  in  addition  to  any  supervision 
which  this  Convention  might  exercise 
over  its  own  printing,  the  accounts  should 
pass  through  tlie  Auditor  Genei'al's  office 
and  receive  its  sanction  before  there  was 
any  payment.  That  I  understand  to 
have  been  the  intention  of  the  law,  audit 
Avas  a  very  pi'oper  one  in  view  of  the  print- 
ing acts  which  to  a  certain  extent  we  accept- 
ed in  letting  our  imblic  printing.  It  was 
the  view  of  this  Convention  that  we  were 
not  bound  at  all  by  the  printing  laws  so 
far  as  regarded  the  allotment  of  the  print- 
ing to  Mr.  Singerly,  or  so  far  as  regarded 
the  terms  and  conditions  upon  whicli  he 
sliould  perform  it ;  and  that  authority 
which  the  Convention  supposed  it  had,  I 
do  not  think  it  is  expedient  for  us  to  sur- 
render at  this  time  witliout  more  reflec- 
tion. I  therefore  move  that  the  farther 
consideration  of  this  subject  be  postponed 
for  the  present. 

T;he  President.  The  Chair  will  ob- 
serve that  the  first  of  these  resolutions  has 
already  been  agreed  to.  The  second  res- 
olution is  now  before  the  House. 

]Mr.  MAcVEAon.  I  hope  somebody  will 
make  a  motion  to  re-consider  the  vote  on 
that  first  resoliition. 

]Mr.  J.  M.  WetiierilTj.  I  move  to  re- 
consider the  vote  by  wliich  the  resolution 
was  adopted. 

Mr.  WiiERRY.  I  second  the  motion.  1 
voted  witli  the  majority. 


The  President.  It  is  moved  to  re-con- 
sider the  vote  on  the  first  resolution. 

The  motion  to  re-consider  was  agreed  to. 

The  President.  The  question  is  again 
on  the  first  resolution. 

Mr.  MacVeagh.    I  sincerely  hope 

The  President.  It  is  moved  that  the 
further  consideration  of  this  resolution  be 
postponed  for  the  present.  The  motion  is 
not  debatable. 

Mr.  BucKAtEW.  I  withdraw  that  mo- 
tion for  the  purpose  of  permitting  the 
gentleman  from  Dauphin  to  make  some 
remarks. 

Mr.  MacVeagh.  I  only  desire  that  the 
Convention  shall  seriously  consider  this 
matter.  I  am  in  thorougli  accord  with  the 
views  expressed  by  the  gentleman  from 
Columbia.  It  seems  to  me  quite  improb- 
able that  the  Legislature  intended,  and 
certainly  very  unwise  for  this  Convention 
to  agree  to  that  intent  even  if  tliey  ex- 
pressed it,  that  any  amount  of  this  appro- 
priation should  be  jiaid  by  the  Auditor 
General  without  any  supervision  of  the 
accounts  by  this  Convention. 

If  that  construction  is  proper,  there  is 
no  control  over  the  expenditures  of  the 
Convention  Avliatever.  It  is  perfectly  well 
known  that  this  Convention  Avill  be  held 
responsible  for  these  expenditures,  and  it 
ouglit  to  be  held  responsible  for  them. 
We  cannot  put  the  responsibility  any- 
where else  if  we  were  to  trj^  and  the 
Legislature  cannot  put  it  anywhere  else. 
I  therefore  sincerely  trust  that  Avhen  tlie 
gentleman  from  Columbia  renews  his  mo- 
tion to  postpone  the  consideration  of  tliese 
resolutions,  that  motion  will  be  adopted. 
I  do  not  say  that  anything  Avould  be  done 
which  would  not  be  entirely  proper;  but 
let  the  duty  rest  where  the  responsibility 
Avill  rest. 

You  remember,  sir,  the  debate  on  this 
question  when  it  Avas  before  tlie  Conven- 
tion originally.  The  gentleman  from 
Philadelphia  (Mr.  Woodward)  is  not 
lier^;  the  gentleman  from  Chester  (Mr. 
Darlington)  is  not  here.  Both  of  them 
notified  us  that  this  would  be  a  very  large 
item  of  exi^ense  and  that  the  CouA-ention 
would  be  held  responsible  for  it,  and 
that  in  the  assault  upon  its  AA^orks  the  ex- 
penditure for  this  item  Avould  be  one  of 
the  chief  Aveapons  of  attack.  Noav,  if  the 
Convention  is  to  surrender  entirely  the 
control  of  these  expenditures,  and  sim- 
ply send  this  resolution  to  the  Auditor 
General  at  Harrisburg,  it  Avill  be  made 
responsible  before  the  people  for  matters 
over  Aviiich  it  exercises  no  control.  I  trust, 
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therefore,  that  the  motion  to  postpone,  if 
it  is  renewed,  will  be  agreed  to. 

Mr.  BucKALEW.  I  intend  to  move  to 
print  the  report  of  the  committee  and 
that  its  further  consideration  be  post- 
poned; but  I  will  withhold  that  motion 
for  the  present,  as  I  observe  that  there  are 
gentlemen  who  desire  to  speak. 

Mr.  Harry  White.  I  have  but  a  single 
observation  to  make.  I  am  in  entire  ac- 
cord with  the  observations  of  the  delegate 
from  Columbia  and  the  delegate  from 
Dauphin.  I  will  read  the  si:)ecific  matter 
before  the  Convention,  for  1  find  in  the 
report  the  following  extract  from  the 
fifty-ninth  section  of  the  appropriation 
bill  of  1873 : 

"For  the  pay  of  the  expenses  of 
the  Constitutional  Convention,  including 
the  i)ay  of  the  members,  clerks  and  offi- 
cers thereof,  and  the  printing  therefor, 
the  sum  of  five  hundred  thousand  dollars, 
or  so  much  thereof  as  may  be  necessary, 
to  be  settled  by  the  Auditor  General." 

Then  ftjUows  the  distinct  sentence  : 

"And  tlie  amount  of  the  salaries  of  the 
members  and  clerks,  and  the  pay  of  the 
officers  and  employees  thereof,  shall  be 
fixed  by  the  said  Constitutional  Conven- 
tion, and  the  money  shall  be  paid  by  the 
State  Treasurer  on  the  warrant  of  the 
President  of  the  said  Convention,"  Ac. 

Now,  it  appears  to  me  that  the  expres- 
sion "to  be  settled  by  the  Auditor  Gen- 
eral" refers  to  all  the  words  j) receding. 
The  Convention  will  observe  that  for  the 
exjienses  of  the  Constitutional  Conven- 
tion, including  certain  items,  the  sum  of 
five  hundred  thousand  dollars  or  so  much 
thereof  as  may  be  necessary  is  appro- 
priated. Then  the  general  expression  is 
as  is  usual  in  all  appropriation  bills,  "to 
be  settled  by  the  Auditor  General." 

Mr.  Hay.  Will  the  delegate  from  In- 
diana permit  himself  to  be  interrupted? 

Mr.  Harry'  White.     With  pleasure. 

Mr.  HAY^  Then  I  will  ask  the  gentle- 
man whether  he  does  not  notice  that  in 
the  fifty-ninth  section  of  the  appropriation 
act  of  1873,  the  clause  immediately  fol- 
lowing the  first  clause  provides  the  man- 
ner in  which  the  salaries  of  the  members 
and  the  pay  of  the  officers  and  employees 
shall  be  fixed  and  paid,  and  in  that  way 
takes  that  matter  out  of  the  control  of  the 
Auditor  General,  and  leaves  only  the 
accounts  for  the  printing  to  be  settled  by 
the  Auditor  General. 

Mr.  Harry'  White.  If  the  gentleman 
from  Allegheny  will  allow  me,  I  will  ex- 
plain that  in  a  moment.    My  understand- 


ing of  the  reading  of  this  section  of  tlie 
appropriation  bill  is  that  it  is  just  the 
ordinary  clause  to  be  found  in  all  appro- 
priation bills,  and  the  expression  "to  be 
settled  by  the  Axulitor  General"  evidentlj' 
has  reference  to  everything  that  preceded. 
Now  how  are  salaries  and  the  expenses  of 
the  Legislature  settled  from  time  to  time? 
At  the  close  of  every  session,  the  clerks 
make  out  a  warrant  for  the  pay  of  mem- 
bers and  the  Speaker  of  each  House  signs 
it.  That  warrant  is  taken  to  the  Auditor 
General  for  the  pay  of  the  members  and 
of  the  oflicersaud  for  all  the  expenses, 
and  the  Auditor  General,  upon  that  war- 
rant, thus  certified  to,  issues  his  warrant 
upon  the  State  Treasurer.  That  is  what 
the  Legislature  had  in  contemplation 
when  they  passed  this  law. 

Allow  me  furthermore  to  say  that  the 
first  part  of  this  section  was  reported  by 
the  Committee  of  Ways  and  Means  of  the 
House  of  Representatives  in  making  the 
ordinary  appropriation  for  the  expenses 
of  the  State  governinent.  The  latter  clause 
of  the  section  was  inserted  in  the  Senate. 
I  remember  the  circumstances  very  well, 
and  it  is  not  improper  to  refer  to  them 
now,  as  thej'  are  part  of  the  history  of  the 
case.  When  this  subject  was  up  in  the 
Senate,  some  remark  was  made  about  the 
salaries  of  the  members  of  this  Conven- 
tion. I  rose  in  my  place,  and  desired  that 
the  Legislature  would  pass  a  clause  in  the 
appropriation  bill  fixing  the  compensa- 
tion of  the  delegates  to  this  Convention  if 
it  was  desired  that  the  act  of  1872  should 
be  at  all  changed  in  this  regard.  This 
caused  a  discussion,  and  my  proposition 
was  voted  down  after  the  general  obser- 
vation that  the  members  of  the  Constitu- 
tional Convention  were  able  and  honest 
men  and  that  they  covild  be  safely  en- 
trusted with  this  privilege  themselves. 
This  was  specious  but  it  seemed  to  take, 
and  upon  the  heels  of  that  remark  this 
general  clause  was  inserted  at  the  end  of  the 
section,  and  the  amount  of  the  salaries  of 
members  and  clerks  and  the  jiay  of  em- 
ployees of  this  Convention  was  according- 
ly referred  to  this  body.  The  language 
"and  the  amount  of  the  salaries  of  the 
members  and  clerks  and  the  paj^  of  the 
officers  and  employees  thereof  shall  be 
fixed  b3'  the  said  Constitutional  Con- 
vention," which  was  put  in  by  the 
Senate,  had  no  reference  whatever  to 
any  change  of  the  preceding  clause 
and  is  not  at  all  inconsistent  with  it. 
That  merely  provides  for  the  allowance 
to    the    members  of  this  Convention  to 
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fix  the  salaries  for  tiiemselves  and  their 
officers  as  the  majority  may  determine. 
But  the  expenses  of  the  Convention,  the 
printing  and  tlie  other  expenses,  are  left 
to  be  I'egnlated  b3^  this  Convention,  just 
as  bv  the  act  of  1872  which  called  this 
Convention  into  existence.  My  under- 
standing of  the  proper  construction  of  this 
clause  is  just  this  :  The  Committee  on 
Printing  or  the  Committee  on  Accounts 
and  Expenditures  of  this  Convention  is  to 
pass  upon  these  accounts,  then  a  certifi- 
cate is  issued  in  accordance  therewith, 
and  this  certificate  is  taken  to  the  Audi- 
tor General  and  upon  the  certificate  thus 
issued,  as  the  result  of  their  investiga- 
tions, the  Auditor  General  issues  his  war- 
rant upon  the  State  Treasurer,  and  thus 
we  have  no  conflict  whatever  in  any  of 
the  departments  of  the  government.  The 
expenses  of  this  body  will  be  settled  just 
as  the  expenses  of  the  Legislature  are 

Mr.  INI  ANN.  Will  the  gentleman  from 
Indiana  permit  an  interruption? 

Mr.  Harky  White.     Certainly. 

INfr.  Mann.  Has  the  President  of  this 
Convention  any  authority  to  draw  a  war- 
rant for  any  item  of  expense  whatever 
except  under  that  act  of  1873  ? 

Mr.  Harry  White.    Yes,  sir. 

Mr.  Mann.  Has  he  any  authority  for 
doing  so  ? 

Mr.  Harry  White.    He  has. 

Mr.  Mann.     What? 

Mr.  Harry  White.  The  act  of  1873 
and  that  clause  of  the  act  of  1872  author- 
izing this  Convention  to  provide  for  the 
payment  of  its  own  expenses  are  to  be 
construed  together.  Let  the  Convention 
settle  the  question  of  the  expenses  that 
may  arise  in  any  way — the  question  of  the 
account  of  the  State  Printer,  the  question 
of  the  accounts  of  the  i^eoiDle  who  do  the 
sweeping 

Mr.  Mann.  If  the  delegate  will  again 
allow  me  to  interrupt  him  I  ask  if  there 
is  any  other  authority  tlian  the  act  of  1873 
for  the  President  o(  this  Convention  sign- 
ing warrants,  why  is  the  authority  put  in 
the  act  of  1873  ?  That  act  expressly  gives 
sanction  for  the  President  of  this  Conven- 
tion to  sign  warrants. 

Mr.  Harry  White.  That  is  simply  a 
reiteration  of  the  authority  already  given 
by  the  particular  section  of  the  act  of  1872 
with  which  the  gentleman  from  Potter 
is  familiar.  These  two  acts  are  to  be  con- 
strued together ;  thej'  are  to  be  taken  in 
pari  materia;  and  the  clause  in  the  act  of 
1873  authorizing  the  President  of  this  Con- 
vention to  draw  warrants  in  favor  of  the 


members  for  their  respective  pay,  is  mere- 
ly giving  increased  emphasis  to  the  act  of 
1872.  We  have  other  expenses  than 
printing.  We  have  the  little  expenses 
incident  to  the  funerals  of  members;  the 
publication  of  memorial  addresses,  one 
book  of  which  has  been  printed  at  another 
office  than  that  of  the  State  Printer ;  we 
have  the  expenses  of  taking  care  of  the 
Hall ;  and  there  are  incidental  expenses 
that  will  have  to  be  settled  and  passed 
upon  by  the  Committee  on  Accounts  and 
Expenditures,  and  when  they  have  done 
this  and  have  issued  their  certificate  in 
accordance  therewith,  that  certificate  is 
laid  before  the  Auditor  General  and  he 
issues  his  warrant  accordingly.  That  is 
my  opinion  of  the  moaning  of  the  expres- 
sion which  has  caused  this  report  from 
the  Committee  on  Accounts  and  Expendi- 
tures. 

]Mr.  J.  W.  F.  White.  The  view  which 
I  take  of  this  act  of  Assembly  is  quite 
different  from  tliat  taken  by  the  gentle- 
man from  Indiana. 

Mr.  MacConnell.  If  my  coUeagvie 
will  permit  me,  I  think  the  lawj-ers  in 
this  Hall  know  verj'  Avell  that  they  do  not 
feel  safe  in  giving  an  opinion  upon  an  act 
of  Assembly  without  having  the  act  be- 
fore them.  We  have  no  information  of 
the  contents  of  this  act  save  by  hearing  it 
read,  and  no  man  can  get  as  clear  an  idea 
of  any  document  hy  hearing  it  hastily 
read  as  he  can  by  reading  it  for  himself. 
I  understood  that  when  the  gentleman 
from  Columbia  (Mr.  Buckalew)  with- 
drew his  motion  to  postpone  the  consider- 
ation of  tliis  subject  for  the  present,  he 
did  so  with  the  understanding  that  we 
should  not  discuss  the  subject  any  farther 
until  the  report  of  the  Committee  on  Ac- 
counts and  Expenditures  was  printed  on 
the  Journals,  so  that  we  could  have  the 
act  before  us  and  determine  it  for  oui'- 
selves.  As  it  is,  gentlemen  are  now  going 
on  to  discuss  the  meaning  of  an  act  that 
is  not  before  us  in  printed  form.  There- 
fore I  renew  tlie  motion  to  postpone  and 
ask  the  Convention  to  acquiesce  in  that 
motion. 

The  President.  Does  the  gentleman 
from  Allegheny  (Mr.  J.  W.  F.  White) 
yield  to  a  motion  to  postpone  for  the 
present. 

Mr.  J.  W.  F.  White.  No,  sir;  I  have 
the  floor  and  desire  to  be  heard.  Tlie 
Committee  on  Accounts  and  Expendi- 
tures is  the  proper  committee  of  this  Con- 
vention, have  considered  this  question 
very  ca-cfully  and  upon  it  have  made 
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their  report  which  has  called  out  this  dis- 
cussion. The  cliairnianof  that  committee 
(Mr.  Hay)  after  a  very  thorougli  investi- 
gation of  this  whole  subject,  and  the 
Avhole  committee  have  decided  that  un- 
der the  act  of  AssembU'  of  1873  it  is  for  the 
Auditor  General  to  settle  the  accounts  of 
the  Printer.  I  apprehend  that  that  ought 
to  be  some  authority  with  members  of 
this  Convention,  and  I  desire,  verj'lDriefly, 
to  call  attention  to  the  wording  ot  the  sec- 
tion of  the  last  law. 

If  the  Convention  will  take  note,  the 
Legislature  aijpropriated  §500,000,  or  so 
much  thereof  as  would  be  needed.  What 
for  ?  Why  look  at  the  fiftj'-ninth  section  of 
the  appropriation  l)ill  and  you  will  see: 
"For  the  pay  of  the  expenses  of  the  Consti- 
tutional Convention,  including  the  pay  of 
the  members,  clerks,  and  officers  thereof, 
and  the  jjrinting  therefor,  tiie  sum  of  tive 
hundred  thousand  dollars,  or  so  much 
thereof  as  may  be  necessar\^,  to  be  settled 
by  the  Auditor  General."  Five  hundred 
thousand  dollars  are  appropriated  for  the 
expenses  of  tlie  Convention,  thepaj'ofthe 
members,  ofificers  and  the  printing,  to  be 
settled  by  the  Auditor  General.  Then 
the  section  adds  :  "And  the  amount  of 
the  salaries  of  tiie  meiwbers  and  clerks 
and  the  pay  of  the  officers  and  employees 
thereof  shall  be  fixed  by  the  said  Consti- 
tutional Convention,  and  the  money  shall 
be  paid  b^'  the  State  Treasurer  on  the 
warrant  of  the  President  of  the  said  Con- 
vention, countersigned  by  the  Chief  Clerk 
of  the  Convention  ;  and  any  statute  incon- 
sistent herewith  be  and  the  same  is  here- 
by repealed." 

The  only  warrant  that  the  President  of 
this  Convention  can  draw  under  that  sec- 
tion, upon  the  fund  thus  appropriated  by 
the  Legislature,  is  for  the  salary  of  the 
members  and  the  \^ay  of  the  ofucers  and 
the  employees  of  the  Convention.  Under 
the  section,  the  President  has  no  right  to 
draw  a  warrant  for  the  pay  of  the  printer. 
That  is  by  this  section  fixed  to  be  settled 
by  the  Audlfor  General.  Whj^  need  v.-e 
devote  much  time  or  thought  to  this?  We 
have  a  contract  with  the  printer,  entered 
into  m  writing,  by  which  the  printer  is 
bound  to  do  the  printing  of  the  Conven- 
tion and  the  l:)indingfor  the  Convention 
on  certain  definite,  specific  terms  and  con- 
ditions. Xo  mistake  can  occur  alDout  that. 
It  is  simply  a  qitestion  as  to  the  compen- 
sation he  is  entitled  to  under  the  contract — 
a  mere  matter  of  calculation.  Cannot 
the  Auditor  General  of  the  State  make 
that  calculation  as  well  as  any  other  per- 


son ?    There  is  no  room  for  any  mistake 
or  improper  conduct  unless  we  say  that 
the  Auditor  General  is  disposed  to  be  a         • 
rascal — a  man  acting  under  oath  as  much 
as  any  member  of  this  Convention  ! 

It  is  utterly  impossible  for  us  to  settle 
the  accounts  of  tlie  printer  fully  and  en- 
tireljr  befofe  oitr  adjournment.  The  final 
account  of  the  printer  must  be  settled  by 
the  Aitditor  General.  It  cannot  be  set- 
tled by  the  Committee  on  Accotmts  and 
Expenditures,  or  by  us  as^a  Convention. 
We  might,  it  is  true,  during  the  progress 
of  the  Convention  pay  him  in  i^art,  if  we 
have  the  power  to  draw  warrants  for  his 
pay  upon  the  State  Treasurer;  but  the 
final  settlement  of  his  account  must  de- 
volve upon  the  Auditor  General.  I  ap- 
prehend that  it  was  that  view  of  the  case 
that  induced  the  Legislature  to  pass  this 
section  leaving  it  to  the  Auditor  General 
to  settle  the  account  of  the  printer  upon 
the  terms  and  conditions  of  his  written 
contract  with  the  Convention.  I  tliink 
we  shall  relieve  ourselves  of  trouble  and 
difficulty  by  referring  it  to  the  Auditor 
General  under  this  law,  and  I  believe  that 
the  President  of  this  Convention  has  no 
autliorit\'^  to  draw  a  warrant  for  the  pay  of 
the  printer. 

Mr.  Hay.  ]Mr.  Chairman  :  I  have  but 
one  word  to  say  on  this  subject  in  its  pre- 
sent aspect.  I  do  not  intend  now  to  dis- 
cuss this  report.  The  Committee  on 
Accounts  and  Expenditures  have  pre- 
pared their  report,  believing  it  to  be  their 
duty  to  present  their  view  of  this  ques- 
tion to  the  Convention,  in  order  that  it 
should  be  properly  determined,  not  only 
for  the  instruction  of  the  Committee  on 
Accounts  and  Expenditures,  but  for  tlie 
guidance  of  the  Convention  in  its  future 
action,  and  for  the  guidance  of  the  ac- 
counting officers  of  tlie  State.  It  is,  of 
course,  entirely  immaterial  to  the  Com- 
mittee on  Accounts  and  Expenditures 
what  action  is  taken  on  this  subject. 
They  desire  only  to  be  instructed  in  order 
that  they  may  do  their  duty  intelligently 
in  the  future.  They  are,  of  course,  will- 
ing to  perform  the  duties  that  have  been 
imposed  upon  them,  however  disagree- 
able in  their  nature  those  duties  may  be, 
and  they  also  believe  tliat  the  printer's 
accounts  can  be  much  more  intelligently 
and  satisfactorily  settled  by  the  regular 
accounting  officers  of  tlie  State,  who  are 
familiar  with  the  settlement  of  such 
accounts  as  these  and  who  have  other  ac- 
countsforpublicprintingto settle  with  the 
same  printer,  than  they  could  be  settled 
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by  a  committee  of  this  body  ;  especially 
in  view  of  this  fact,  that  it  will  be  impos- 
sible for  the  accounts  of  the  printer  to  be 
finally  settled  by  this  Convention.  The 
work  cannot  all  be  done  and  delivered 
before  the  adjournment  of  this  body; 
and  the  Committee  on  Accounts  and  Ex- 
l^enditures  certainly  never  will  report 
that  any  money  shall  be  paid  to  the 
State  Printer  or  any  other  person,  for  any 
work  done  or  materials  furnished  to  this 
body,  until  the  work  has  actually  been 
performed  or  the  suiJi^lies  actually  fur- 
nished. 

The  method  which  the  act  seems  to 
point  out  for  the  settlement  of  these  ac- 
counts is  certainl}^  a  judicious  one  under 
the  circumstances  and  one  which  it  maj^ 
be  to  the  advantage  of  the  State  and  of 
this  Convention  to  adoi^t.  I  am  perfectly 
willing,  so  far  as  I  am  concerned,  that  the 
course  suggested  by  the  gentleman  from 
Colun;ibia,  (Mr.  Buckalew,)  or  any  other 
course  which  may  be  deemed  expedient 
by  the  Convention  to  take  shall  be  pur- 
svied,  in  order  that  the  matter  may  be 
settled  and  rightly  settled ;  but  I  hope 
that  the  Convention  will  understand  that 
the  committee  were  endeavoring  to  dis- 
charge their  duty  in  the  only  possible  and 
Ijroper  manner  by  presenting  this  report, 
for  its  information  and  action,  and  not 
that  they  desire  to  escape  from  or  to  shirk 
any  duty  which  it  might  be  necessary 
and  proper  for  them  to  perform.  The  ro- 
Ijort  is  before  the  Convention  for  it  to  take 
such  action  upon  as  is  deemed  requisite. 

Mr,  Buckalew.  Mr.  President  :  If  the 
gentleman  from  Allegheny  knew  as  well 
as  I  do  how  accounts  are  settled  in  the 
Auditor  General's  office  he  would  be  very 
mncli  disinclined  to  the  conclusion  which 
he  has  just  stated.  Why,  sir,  a  clerk  in 
that  office  before  a  special  printing  com- 
mittee, of  whicli  I  was  chairman  testified 
that,  I  think  for  three  years,  the  accounts 
in  that  office  of  the  whole  public  printing 
of  the  State  had  lieen  examined  by  no- 
body but  himself,  and  that  he  had  not 
even  read  them  all  through ;  he  had 
merely  glanced  them  over  as  they  were 
filed  ;  no  correction  had  ever  been  made  ; 
they  had  been  taken  just  as  they  were 
sent  \\\  pro  forma.  These  accounts  in  the 
Auditor  General's  office  arc  taken  as  a  mat- 
ter of  course,  pro  forma. 

Mr.  Hay.  I  should  like  to  ask  the  gen- 
tleman a  question,  with  his  permission. 

Mr.  BucKAT.EW.     Certainly. 

Mr.  Hay.  I  ask  the  gentleman  from 
Columbia  whether  he  thinks  his  know- 


ledge or  the  knowledge  of  any  other  man, 
of  the  manner  in  which  accounts  are  set- 
tled in  the  Auditor  General's  office  could 
affect  the  legal  construction  to  be  given  to 
an  act  ol;  Assembly  ? 

Mr.  Buckalew.  No,  sir,  but  it  aft'ects 
m}'  opinion  of  the  weight  of  the  gentle- 
man's argument  about  the  high  expedi- 
ency of  turning  this  matter  over  to  tlie 
Auditor  General's  office.  That  is  the  ef- 
fect it  has  on  my  mind.  Therefore  I  am 
disposed  to  look  very  carefully  into  tliis 
matter  to  see  whether  this  law  has  taken 
from  us  all  power  over  this  subject.  I  do 
not  believe  a  word  of  it.  ISIy  opinion  is 
decidedly  to  the  contrary  on  the  construc- 
tion of  tlie  law,  but,  for  the  present  I 
move  to  postpone  this  subject  and  that 
the  report  be  printed. 

Tlie  President.  It  is  moved  that  the 
further  consideration  of  the  resolutions 
be  postponed  for  the  jiresent. 

The  motion  was  agreed  to. 

The  Presidioxt.  It  is  also  moved  that 
tlie  report  of  the  committee  be  printed. 

The  motion  was  agreed  to. 

accounts  for  paper. 

jNIr.  Hay.  I  desire  to  present  a  further 
report  from  the  Committee  on  Accounts. 

The  report  was  read  as  follows: 

The  Committee  on  Accounts  and  Ex- 
penditures of  the  Convention  respectfully 
report : 

That  it  has  carefully  examined  an  ac- 
count ef  William  W.  Harding  for  eight 
hundred  and  eighty-two  reams  of  paper 
furnished  under  his  contract  with  the 
Convention,  amounting  to  the  sum  of 
§6,*615;tliat  the  said  paper  has  been  fur- 
nished to  the  printer,  as  appears  by  his 
receipt  for  the  same  accompanying  the  ac- 
count and  is  certified  by  him  to  be  fully 
equal  to  the  sample  and  to  that  agreed  to 
be  supplied  by  the  contract  therefor.  The 
said  account  is  therefore  reported  to  be 
correct  and  should  be  paid. 

The  amount  of  pajier  now  furnished  is 
somewhat  in  excess  of  the  amount  actu- 
ally used  by  the  printer  up  to  this  time, 
but  is  not  more  than  will  most  probably 
be  required  and  used  witliin  the  next 
few  weeks.  It  is,  of  course,  necessary 
that  the  printer  should  be  supi^lied  in  ad- 
vance. 

The  following  resolution  is  accordingly 
reported  : 

licsolved,  That  the  above  mentioned  ac- 
count of  William  W.  Harding  for  eiglit 
liundred  and  eightj^-two  reams  of  paper, 
amounting  to  the  sum  of  §0,615,  be,  and 
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the  same  is  hereby  approver!  ;  and  that  a 
warrant  be  drawn  in  his  favor  for  the  pay- 
ment of  said  sum. 

Tlie  resolution  was  read  twice  and  con- 
sidered. 

Ml'.  J.  M.  Wethebill,.  I  wish  to  ask 
a  question  of  tlie  chairman  of  the  Com- 
mittee on  Accounts.  By  what  law  are  we 
enabled  to  pay  tlie  furnisher  of  tlie  paper 
when  we  cannot  pay  the  printer?  I  do 
not  understand  the  report.  The  commit- 
tee report  that  we  make  payment  to  the 
party  wlio  furnishes  pajser ;  and  yet  it  is 
in  doubt  whether  we  can  pay  the  printer. 

Mr.  Bowman.  It  is  a  separate  con- 
tract. 

Mr.  J.  M.  WbthbrilI/.  It  is  a  separate 
■contract  of  course,  but  bath  are  made 
under  the  sanction  of  law,  as  1  under- 
stand. 

?.Ir.  Hat.  1  will  reply  by  saying  that 
the  act  of  1872,  commonly  called  the  Con- 
vention act,  provides  that  all  proper  ex- 
penses of  the  Convention  shall  be  paid  by 
warrants  drawn  b}^  the  President  of  this 
Convention  and  countersigned  by  the 
chief  clerk,  upon  the  State  Treasurer ;  but 
the  act  of  1873,  th«  general  approi^riation 
act,  in  my  opinion,  simply  takes  out  of 
the  provisions  of  that  act  the  settlement 
of  tlie  accounts  for  the  printing  of  the 
Convention,  and  nothing  else. 

The  resolution  was  agreed  to. 

RELIGIOUS  AND   CHARITABLE   SOCIETIES. 

Mr.  Mann.  I  am  instructed  by  the 
Committee  on  Keligious  and  Charitable 
Institutions  to  make  a  report. 
The  report  was  read  as  follows : 
"The  Committee  of  Religious  and  Char- 
itable Corporations  and  Societies  rejjort 
that  they  have  given  due  consideration 
to  the  interests  and  subjects  proposed  to 
be  referred  to  the  committee  by  the  Con- 
vention, and  are  of  opinion  that  the  other 
standing  committees  have  reported  all 
the  provisions  that  need  to  be  incorporated 
into  the  Constitution  of  the  State.  We 
therefore  feel  it  to  be  our  duty  to  report 
tliat  no  additional  article  is  needed  on  the 
subject  referred  to  us. 
"Respectfully  submitted, 

JOHN  S.  MANN, 
SAMUEL  MINOR, 
CHAS.  HUNSICKER, 
HENRY  CARTER, 
HAMILTON  ALRTCKS, 
EDWARD  R.WORRELL.'' 
The  report  Avas  laid  on  the  table. 
17 —Vol.  IV. 


THE   JUDICIAL   SYSTEM. 

Mr.  Lilly.  I  move  that  the  Conven- 
tion resolve  itself  into  committee  of  the 
whole  for  the  further  consideration  of  the 
article  reported  by  the  Committee  on  the 
Judiciary.  , 

The  motion  was  agreed  to ;  and  the 
Convention  resolved  itself  into  committee 
of  the  whole,  Mr.  Harry  White  in  the 
chair. 

The  Chairman.  When  the  committee 
rose  yesterday  they  had  under  considera- 
tion section  eleven  of  the  Judiciary  ar- 
ticle.    That  section  will  be  read. 

The  Clerk  read  as  follows  : 

Section  11.  The  judges  of  the  Su- 
preme Court  and  the  judges  of  the  court 
of  common  pleas  within  their  respective 
counties,  shall  have  power  to  issue  writs 
of  certiorari  to  the  justices  of  the  peace 
and  other  inferior  courts  not  of  record, 
and  to  cause  their  proceedings  to  be 
brought  Defore  them  and  right  and 
justice  be  done." 

Mr.  Kaine.  There  is  a  misprint  I 
think  in  this  section.  The  words  "the 
judges  of  the  Supreme  Court"  are  in  the 
wrong  place.  I  move  to  amend  the  section 
by  striking  out  the  words  "the  judges  of 
the  Supreme  Court  and,"  and  inserting 
in  the  second  line  after  the  word  "coun- 
ties" the  words  "have  like  powers  with 
the  judges  of  the  Supreme  Court."  That 
is  the  way  it  should  be. 

Mr.  Armstrong.  I  do  not  know  why 
it  should  be  so. 

Mr.  Kaine.  That  is  the  old  Constitu- 
tion. 

Mr.  Armstrong.  I  know  it  is,  and  the 
mode  of  expression  was  changed  purpose- 
ly by  the  committee  to  make  it  more 
direct  and  explicit,  that  is  all.  The  same 
power  is  preserved  precisely ;  but  we 
thought  this  an  improvement  on  the  ex- 
pression in  the  old  Constitution  as  being 
more  direct  and  explicit. 

Mr.  Kaine.  We  have  already  given 
that  power  to  the  Supreme  Court  in  the 
third  section  of  this  report  as  it  is  offered 
by  the  committee.  That  section  provides : 

"  The  jurisdiction  of  the  Supreme  Court 
shall  extend  over  the  State,  and  the 
judges  thereof  shall  by  virtue  of  their  of- 
fices be  justices  of  oj^er  and  terminer  and 
general  jail  delivery  in  the  several  coun- 
ties. They  shall  have  original  jurisdic- 
tion in  cases  of  habeas  corpus  and  monda- 
rmis  and  in  case  of  quo  warranto  as  to  all 
officers  of  the  Commonwealth  whose  ju- 
risdiction, extends  ove-^  the  State  and  in 
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revenue    cases  in   which   ttie    Common- 
wealth is  a  party." 

That  latter  clause  I  believe  is  stricken 
out: 

"They  shall  have  appellate  jurisdic- 
tion b3''  direct  appeal,  certiorari,  or  writ  of 
error  in  all  cases  as  i^  now  or  may  hereaf- 
ter be  provided  by  law." 

There  is  no  necessity  of  repeating  that 
in  this  section.  If  amended  as  I  propose, 
the  section  will  read  : 

"The  judges  of  the  court  of  common 
pleas  wiihin  their  respective  counties  shall 
have  like  powers  with  the  judges  of  the 
Supreme  Court  to  issue  writs  of  certiorari 
to  the  justices  of  the  peace  and  other  in- 
ferior courts  not  of  record,  and  to  cause 
their  proceedings  to  be  brought  before 
them  and  right  and  justice  be  done." 

If  the  section  is  adopted  as  it  now  stands, 
the  same  power  will  be  given  to  the 
Supreme  Court  in  two  different  sections 
of  tliis  article.  I  think  the  chairman  is 
mistaken  about  this.  I  therefore  move 
to  amend  by  striking  out  "the  judges  of 
the  Supreme  Court  and"  in  the  first  line 
and  inserting  in  the  second  line  after  the 
word  "counties,"  the  words  "have  like 
power  with  the  judges  of  the  Supreme 
Court." 

Mr.  Armstrong.  The  section  in  the 
present  Constitution  is  the  eighth  section 
of  the  fifth  article,  if  the  gentlemen  desire 
to  refer  to  it.  The  committee  after  care- 
fully considering  this  section  thought  we 
had  improved  the  phraseology,  made  it 
more  direct  and  preserved  the  same 
power.  The  section  would  seem  to  be 
necessary  to  avoid  any  possible  misappre- 
hension on  the  subject  or  any  want  of 
clear  construction.  The  Supreme  Court 
by  the  third  section  have  appellate  juris- 
diction by  appeal,  certiorari,  or  writ  of 
error  in  all  cases  as  is  now  or  may  here- 
after be  provided  by  law  ;  but  a  certiorari 
to  a  justice  of  tlie  peace  is  not  a  writ  of 
error;  and  it  luight  be  open  to  some  ques- 
tion whether,  without  an  express  provi- 
sion, the  certiorari  would  run  to  justices 
of  the  peace.  The  old  Constitution  con- 
tains such  a  provision,  and  I  think  wiselj'', 
to  avoid  any  doubt  as  to  construction  ; 
and  the  present  section  as  reported  by  the 
committee,  I  believe,  is  an  improved 
phraseolog3%  more  explicit.  I  hope  it 
will  be  adopted. 

Mr.  Kaine.  I  would  like  the  chairman 
of  the  committee  to  explain  this  phrase  in 
this  section  :  "The  judges  of  the  Supreme 
Court  and  the  judges  of  the  court  of  com- 
mon pleas  within  their  respective  coun- 


ties." The  judges  of  the  Supreme  Court 
within  their  respective  counties  shall  have 
jurisdiction — is  that  it? 

Mr.  PuRMAN.  Mr.  Chairman :  I  sup- 
pose the  object  of  this  section  was  to  au- 
thorize tiie  judges  of  the  Supreme  Court 
to  issue  certioraris  to  justices  of  the  peace- 
Unquestionably  the  Supreme  Court  may 
issue  a  certiorari  to  bring  up  the  record 
of  a  justice  of  the  peace  or  mayor  s  court. 
Now  if  it  is  desirable  to  preserve  such  a 
power  or  to  lodge  it  In  the  Supreme  Court, 
the  section  ouglit  not  to  be  changed  ;  and 
I  suppose  it  would  be  well  enough  to  leave 
that  power  in  the  Supreme  Court  although 
it  is  seldom  exercised.  There  might  be 
cases  where  it  would  be  very  proper  to 
take  a  writ  a  certiorari  from  the  Supreme 
Court  to  get  an  authoritative  decision  on  a 
question. 

The  Chairman.  The  question  is  upon 
the  amendment  of  the  gentleman  from 
Fayette  (Mr.  Kaine.) 

The  amendment  was  rejected,  there  be- 
ing on  a  division  ayes  ten,  less  than  a  ma- 
jority' of  a  quorum. 

The  Chairman.  The  question  recurs 
on  the  section. 

The  section  was  agreed  to. 
The  Chairman.    The  next  section  will 
be  read. 
The  Clerk  read  as  follows  : 
Section  12.  When  there  is  more  than 
one  judge  of  the  court  of  common  pleas 
for  the  saiue  district,  any  two  or  more  of 
them  may  sit  in  banc  or  in  joint  session 
for  any  purposes  not  appellate  which  may 
be  authorized  by  law. 

Mr.  EwiNG.  It  is  probably  for  want  of 
information,  but  I  am  unable  to  see  the 
necessity  of  this  section.  As  I  understand 
the  law,  in  a  district  where  there  are  two  or 
more  j  udges  now,  they  have  the  power  un- 
derthelawtomeetin  banc.  Tiiey  certainly 
do  so  in  Philadelphia  and  Allegheny,  and 
I  think  in  every  other  place  where  they 
have  two  j  udges.  I  can  see  no  necessity 
for  putting  it  in  the  Constitution.  Then 
again  the  section  reads  that  they  "may  sit 
in  banc  or  in  joint  session  for  any  purpo^a 
not  appellate  which  may  be  authorized  by 
law."  It  seems  to  me  that  that  would 
prohibit  them  from  sitting  in  banc  except 
where  they  are  specifically  authorized  to 
do  so  by  law,  which  I  do  not  understand 
to  be  the  case  at  present. 

Mr.  Armstrong.  I  do  not  attach  any 
very  great  importance  to  this  section  and 
am  not  disposed  on  behalf  of  the  commit- 
tee to  urge  it;  but  1  express  simply  my 
personal  view  about  it.     I  do  not  believe 
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it  is  a  section  of  any  very  great  value.  I 
have  no  objection  myself  that  the  com- 
mittee shall  vote  it  down. 

Mr.  EwiNG.  I  think  it  will  merely 
hamper  the  Legislature. 

Mr.  Armstrong.    I  am  willing  to  let  it 
go  out  novv  to  save  time. 
The  section  was  rejected. 
The  Chairman.    The  next  section  will 
be  read. 
The  Clerk  read  as  follows : 
Section  13.    Until   otherwise  directed 
liy  law  the  common  pleas  districts  shall 
continue  as  they  are. 

Additional  judges  of  the  court  of  com- 
mon pleas  shall  be  elected  at  the  first  gen- 
eral election  after  this  Constitution  shall 
take  elTect  in  the  following  distircts, 
namelj' : 

In  the  First  district  composed  of  the 
cHy  of  Philadelphia,  two  judges. 

In  the  Third  district,  composed  of  the 
counties  of  Northampton  and  Lehigh,  one 
judge. 

In  the  Fifth  district,  composed  of  the 
county  of  Allegheny,  one  judge. 

In  the  Tenth  district,  composed  of  the 
counties  of  Westmoreland,  Indiana  and 
Armstrong,  two  judges. 

In  the  Twelfth  district,  composed  of  the 
counties  of  Dauphin  and  Lebanon,  one 
judge. 

In  the  Fourteenth  district,  composed  of 
the  counties  of  Fayette  and  G»eene,  one 
judge. 

In  the  Seventeenth  district,  composed  of 
the  counties  of  Butler  and  Lawrence,  one 
judge. 

In  the  Nineteenth  district,  composed  of 
the  covmties  of  York  and  Adams,  one 
judge. 

In  the  Twenty-fifth  district  composed  of 
the  counties  of  Centre,  Clinton  and 
Cleartield,  one  judge. 

In  tlio  Twenty-eighth  district,  com- 
posed of  the  counties  of  Mercer  and  Ve- 
nango, one  judge. 

Mr.  Broomall.  I  move  to  strilce  out 
that  section  and  insert  the  following : 

"Every  county  containing  more  than  for- 
ty thousand  inhabitants  shall  constitute  a 
separate  judicial  district;  but  any  county 
containing  a  smaller  number  of  inhabi- 
tants may,  where  the  necessity  requires 
it,  be  attached  to  any  contiguous  county. 
"A  probate  court  shall  be  established  in 
every  county  and  shall  consist  of  a  judge, 
learned  in  the  law,  elected  by  the  quali- 
fied voters  of  the  county  for  the  term  of 
ten  years,  and  such  clerks  and  other  offi- 
cers as  shall  be  provided  by  law. 


"Wherethe  business  of  the  courts  in  any 
district  shall  require  less  than  six  months 
of  session  in  the  year,  the  judge  of  the 
court  of  common  jjleas  shall  be  the  judge 
of  thecovirt  of  probate  for  the  county  in 
which  he  resides. 

"Tlie  probate  court  shall  have  all  the 
powers  and  perform  all  the  duties  hereto- 
fore vested  in  and  performed  by  the  reg- 
ister, the  register's  court  and  orphans' 
court,  and  by  auditors  appointed  by  such 
courts,  and  such  other  duties  as  shall  be 
required  by  law." 

I  offer  this  amendment  at  this  point, 
not  because  it  has  any  peculiar  adapta- 
tion to  this  place,  but  because  I  conceive 
the  thirteenth  section  ought  not  to  pass  in 
the  shape  in  which  it  is,  nor  probably  any 
part  of  it.  Tiie  part  of  the  section  as  it 
now  stands  which  proposes  to  assign  ad- 
ditional judges  to  certain  districts  had 
better  be  left  to  the  Legislature.  I  think 
the  part  that  proposes  to  supply  the  addi- 
tional judges  for  Philadelphia  and  Pitts- 
burg required  by  the  change  made  thus 
far,  can  be  done  better  and  more  appro- 
priately in  the  schedule  than  in  the  body 
of  the  instrument,  because  it  is  a  matter 
temporary  and  not  permanent. 

I  have  oflfered  the  amendment  with  a 
view  of  harmonizing  some  discordant 
views  in  the  Convention  if  possible.  There 
is  a  strong  disposition  to  make  single  dis- 
tricts as  far  as  possible  and  to  make  dis- 
tricts composed  of  single  counties.  The 
first  paragraph  of  the  amendment  has  re- 
ference to  that,  and  it  makes  every  coun- 
ty containing  forty  thousand  inhabitants 
a  separate  district,  but  provides  that  a 
county  that  Imvs  less  population  than  tliat 
may  be  attached  to  an  adjoining  county 
that  may  have  more. 

I  have  used  the  term  "probate  court" 
in  the  second  branch  of  the  amendment 
without  any  particular  fondness  for  that 
term,  but  out  of  deference  to  the  views  of 
the  gentleman  from  Philadelphia  (Mr. 
Woodward)  who  so  ably  addressed  the 
Convention  yesterday.  I  think  there 
should  be  a  single  court,  call  it  orphans' 
court  or  probate  court,  or  by  whatever 
name  you  choose,  that  shall  perform  all 
the  duties  now  performed  by  the  register, 
the  register's  court  and  the  orphans'  court, 
and  also  by  auditors  appointed  by  any  of 
those  courts. 

I  have  provided  in  the  third  paragraph 
that  where  the  judge  of  the  court  of  com- 
mon pleas  shall  have  sutRciently  little 
business  in  that  court  toenable  him  to  do 
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it,  he  shall  perform  all  the  duties  of  the 
probate  judge. 

The  last  paragraph  imposes  upon  the 
probate  couit  the  business  of  tlie  register, 
the  register's  court  and  the  orphans'  court 
and  the  business  of  auditors.  The  object 
is  to  break  vip  this  business  of  auditors 
altogether,  and  to  have  their  duties  per- 
formed by  a  judicial  tribunal,  meeting  in 
open  session,  and  avoiding  the  complaints 
of  the  enormous  expenses  and  inequali- 
ties of  the  auditor  system  everywhere  in 
the  State. 

I  trust  that  the  Convention  will  adopt 
something  of  this  kind  either  at  this  place 
or  in  lieu  of  section  twentj'-two,  where 
probably  it  might  more  appropriately 
come.  I  have,  however,  offered  it  here 
to  get  rid  of  section  thirteen,  to  which  I 
am  opposed,  and  with  a  view  of  having 
the  Convention,  if  it  will,  pass  upon  the 
question  now. 

Mr.  Arjistrong.  As  I  stated  to  the 
Convention,  I  think,  yesterday,  I  am 
now  preparing  a  section  whicli  I  shall  of- 
fer as  a  substitute  when  we  reach  the 
twenty-second  section,  and  whicli  will 
embody  various  suggestions  already  made 
in  regard  to  the  probate  court.  Whether 
the  name  be  probate  court  or  orphans' 
court  is  not  perhaps  a  matter  of  any  very 
great  importance ;  but  the  section  which 
will  be  proposed  will  embrace  a  direction 
that  the  auditing  shall  be  done  by  the 
court,  and  without  expense,  as  proposed 
by  the  gentleman  fromPhiladelphia  (Mr. 
Woodward.)  I  think  it  would  not  be 
well  to  take  up  that  subject  now.  It  will 
come  up  more  appropriately,  as  was  de- 
termined by  tlie  Convention  yesterday, 
when  the  twentj^-second  section  shall  be 
reached. 

The  tirst  paragraph  of  this  thirteenth  sec- 
tion, embracing  the  first  and  second  lines, 
I  think  ought  to  be  adopted  now.  From 
the  third  line  to  the  end  of  the  section 
would  be  appropriately  for  the  schedule, 
and  I  should  have  no  objection  to  allow- 
ing that  part  of  the  section  to  go  over  for 
the  present  until  the  whole  question  shall 
come  lip,  when  the  Committee  upon 
Schedule  shall  report;  of  course,  they  will 
take  notice  of  the  suggestions  made  by 
the  committee.  I  shall  therefore  call  for 
a  division  of  the  question. 

Mr.  FuNCK.    Will  the  gentleman  allow 

me  to  ask  a  question  ? 

Mr.  Arjistrong.     Certainly. 

ISIr.   FuNCK.      What  objection  is  there 

to  leaving  this  matter  to  ttie  Legislature? 

There  are  some  counties   situated    like 


Lebanon,  for  instance,  that  have  not 
quite  population  enough  to  entitle  them 
to  a  judge,  and  that  county  might  be  at- 
tached to  another  quite  far  away  which 
would  make  it  very  inconvenient  for  us. 
I  therefore  ask  wh3'  it  may  not  be  left  to 
the  Legislature  so  that  such  districts  may 
be  formed  as  may  be  convenient  to  the 
people  ? 

Mr.  Armstrong.  I  agree  with  the 
gentleman  in  that  respect,  and  the  pur- 
pose of  the  first  paragraph  of  the  tliirteenth 
section  is  to  leave  the  districts  as  tliey  are 
now,  in  order  that  the  subject  may  appro- 
priately be  considered  by  the  Legislature. 
The  committee,  after  a  great  deal  of  exam- 
ination and  a  great  deal  of  effort  and  studj'' 
found  it  impracticable  to  submit  any  plan 
for  tlie  consideration  of  the  Convention 
which  proposed  an  entire  change  of  the 
districts  of  tlae  State.  Therefore  it  was 
that  we  thought  it  wise  to  provide  that 
until  otlierwise  directed  by  law  the  com- 
mon pleas  districts  shall  continue  as  they 
ar*?. 

With  this  explanation,  I  trvist  that  the 
gentleman  from  DelaAvare  will  withdraw 
his  amendment  for  the  jaresent,  or  that  it 
will  be  voted  down,  and  then  I  shall  ask 
for  a  division  of  the  question,  making  the 
first  and  second  lines  of  the  section  the 
first  division,  and  then  ask  that  the  rest 
of  the  section  be  referred  to  the  schedule. 

Mr.  Broomall.  I  should  like  to  ask 
the  chairman  of  the  committee  whether 
the  first  and  second  lines  are  really  of  any 
account  at  all  ?  Until  otherwise  directed 
by  law  these  districts  will  undoubtedly 
continue  by  law  as  they  are.  Is  it  neces- 
sary to  i)ut  that  in  the  Constitution  at  all? 

Mr.  Armstrong.  I  suj^pose  that  until 
tliey  are  changed  by  law,  they  would 
continue  undoubtedly.  However,  it  would 
seem  to  be  well  to  put  it  in  here,  for  there 
is  a  great  deal  of  apprehension  on  that 
subject  and  it  was  deemed  best  by  the 
committee  to  remove  that  apprehension 
by  an  express  provision. 

Mr.  Broojiall.  I  desire  to  say  but  a 
few  words  more.  If  it  is  the  wish  of  the 
Convention,  or  if  it  is  the  wish  of  the 
chairman  that  this  matter  be  postponed 
\intil  the  twenty-second  section  comes  vip, 
I  have  no  objection  to  withdrawing  my 
amendment  until  that  time  comes. 

Mr.  Armstrong.  I  think  it  belongs 
more  appropriately  in  that  place. 

Mr.  BROOMAI.L.  I  have  offered  it  now 
in  order  that  the  attention  of  the  Conven- 
tion ma3'-  be  called  to  it,  tliat  it  niay  be 
examined  and  gentlemen  niay  see  wheth. 
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er  there  is  anj'thing  good  in  it.  But  as  it 
seems  to  be  the  desire  of  the  chairaian 
that  it  shall  not  be  offered  at  tliis  place,  I 
will  withdraw  it. 

The  OnAiRjiAN.  The  amendment  is 
withdrawn. 

Mr.  Beoomall.  Now,  with  respect  to 
tliis  thirteenth  section,  I  do  not  think  we 
ought  to  put  anj'thing  in  the  Constitution 
that  is  not  necessarj^  I  agree  with  the 
chairman  that  if  the  first  two  lines  be  not 
the  law  as  it  stands  now,  it  ought  to  be 
declared  the  law,  and  the  rest  of  the  sec- 
tion had  better  not  be  adopted.  But  I  go  a 
little  further :  Inasmuch  as  the  first  two 
lines  are  not  necessary,  they  had  better  not 
be  left  in.  I  always  go  for  striking  out 
an  unnecessary  word  or  an  unnecessary 
sentence.  If  a  word  or  sentence  has  no 
necessary  function,  we  had  better  omit  it. 

Mr.  Kaine.  I  understand  the  chair- 
man of  the  committee  to  desire  to  retain 
of  this  thirteenth  section  the  first  two 
lines :  "Until  otherwise  directed  by  law 
the  common  pleas  districts  shall  continue 
as  they  are."  I  think  that  has  already 
been  provided  for,  substantially  in  the 
fourth  section  as  amended,  which  provides 
that  "until  otherwise  directed  by  law  the 
jurisdiction  and  powers  of  the  courts  of 
coirmion  pleas  shall  continue  as  at  present 
established."  I  think  that  is  about  the 
same  thing. 

Mr.  Armstrong.  I  do  not  know  that 
it  is  important.  It  is  substantially  em- 
bodied in  the  fourth  section,  and  as  the 
main  purpose  of  this  section  was  to  pro- 
vide additional  judges,  which  it  is  ap- 
propriate should  be  considered  in  the 
schedule.  I  have  no  objection  to  the  sec- 
tion being  voted  down  for  the  present. 

The  Chairman.  The  question  is  on 
agreeing  to  the  section. 

The  section  was  rejected. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  I'ead  as  follows  : 

Spjction  14.  Justices  of  the  peace  and 
aldermen  shall  be  elected  at  the  election 
to  be  held  on  the  third  Tuesday  in  Febru- 
ary, one  thousand  eight  hundred  and  sev- 
enty-four, and  whenever  thereafter  vacan- 
cies shall  occur,  by  qualified  electors  in 
the  several  townships,  boroughs  and 
wards,  for  the  term  of  five  years  to  com- 
mence thirty  daj^s  after  the  date  of  their 
election,  and  shall  be  commissioned  by 
the  Governor. 

The  number  of  such  officers  shall  not 
exceed  one  for  every  township,  borough, 
or  ward ;  and  no  person  shall  be  electecj 


to  such  office  unless  he  is  a  citizen  of  the 
United  States,  a  qualified  elector,  of  good 
moral  character  and  temperate  habits, 
resident  within  the  State  for  three  years, 
and  within  the  township,  borough  or  ward, 
for  one  year  next  preceeding  his  election, 
nor  if  he  has  been  convicted  of  any  infii- 
mous  crime,  or  been  removed  by  the 
judgment  of  a  conn  from  any  ofiice  of 
trust  or  profit. 

Any  justice  of  the  peace  or  alderman 
may  be  removed  from  office  by  the  judg- 
inent  of  arjy  court  of  record  having  "-ivil 
jurisdiction  held  within  the  county  or  the 
city  where  he  resides,  upon  complaint  of 
any  ten  citizens  and  due  proof  up>u  hear- 
ing of  such  misconduct  or  unfitness  for 
office  as  shall  be  declared  by  law  suffi- 
cient ground  for  removal. 

In  each  city  having  a  population  ex- 
ceeding two  hundred  thousand,  there 
shall  be  established,  in  lieu  of  the  office  of 
alderman  and  justice  of  the  peace  as  the 
same  now  exists,  one  court  (not  of  record) 
of  police  and  small  causes  for  each  thirty 
thousand  inhabitants.  Such  court  shall 
be  held  by  judges  learned  in  the  law  who 
shall  have  been  admitted  to,  and  shall 
have  had  at  least  five  years'  practice  in 
the  court  of  common  pleas  in  the  judicial 
district  in  which  said  city  is  located. 
Their  term  of  office  shall  be  seven  years, 
and  they  shall  be  elected  on  general 
ticket  by  all  the  qualified  voters  of  such 
city.  They  shall  be  compensated  only  by 
fixed  salaries,  and  shall  exercise  such  jur- 
isdiction, civil  and  criminal,  as  is  now  ex- 
ercised by  aldermen  and  justices  of  the 
peace  and  such  other  jurisdiction  as  may 
be  from  time  to  time  prescribed  by  law. 

All  costs  in  criminal  cases  and  taxes  on 
the  business  of  such  courts  and  all  fines 
and  penalties  shall  be  discharged  only  by 
a  direct  payment  into  the  city  treasury. 

Mr.  Lilly.  I  move  to  amend  the  sec- 
tion in  the  seventh  line  by  striking  out 
the  word  "one"  and  inserting  "two."  If 
the  committee  had  proposed  a  restriction 
by  population  on  the  number  of  these 
officers,  I  should  have  no  objection  to 
such  a  restriction ;  but  we  have  some 
very  large  townships  in  the  State  where 
one  justice  of  the  peace  would  not  be 
able  to  do  the  business.  Besides  that,  it 
would  make  it  necessary  for  persons  to 
trav'el  too  far  to  transact  business  witli 
him.  Ill  the  county  in  which  I  reside,  if 
we  had  a  justice  of  the  peace  elected  re- 
siding at  one  end  of  the  township,  it  would 
render  it  necessaiy  for  some  persons  in 
that  township  to  travel  twenty  miles  to 
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see  him.  It  lias  been  suggested  to  me 
that  it  would  be  better  to  amend  it  so  as 
to  read,  "not  less  than."  However,  I  will 
leave  the  amendment  as  it  is.  1  think, 
for  the  reasons  given,  it  is  necessary  that 
M'e  should  have  more  than  one  justice  of 
the  peace  in  many  townships.  We  have 
some  townships  in  the  country  that  do 
not  need  more  than  one  ;  but  the  provis- 
ion is  not  so  drawn  as  to  limit  it  according 
to  population,  and  consequently  there 
ought  to  be  more  than  one  allowed. 

Mr.  J.  N.  PuRviANCE.  I  was  going  to 
make  the  same  motion  that  the  gentle- 
man made,  to  strike  out  "one,"  but  I 
would  insert  "three."  In  many  town- 
ships, two  would  not  be  sufficient.  "We 
have  four  in  some  of  the  townships  of  the 
county  I  rei^resent.  Now,  if  we  are  to 
limit  the  number  in  the  Constitution  at 
all,  let  us  allow  a  maximum  sufficient  to 
do  the  business.  I  therefore  suggest  that 
"one"  be  stricken  out,  and  "three"  in- 
serted. 

The  Chairman.  The  delegate  from 
Butler  moves  to  amend  the  amendment 
by  striking  out  "one"  and  inserting 
"three." 

Mr.  Hazzard.  I  hope  this  section  will 
pass  as  it  is.  1  have  had  some  experience 
in  this  office.  I  do  not  think  there  is  a 
township  in  this  State  where  one  justice 
of  the  peace  cannot  do  the  whole  business, 
or  three  times  or  ten  times  as  much.  If 
there  is  such  a  township  I  should  like  to 
see  one  of  the  justices  of  that  township 
and  read  his  docket.  The  reason  why 
there  should  not  be  more  than  one  in  a 
township  is,  that  unless  you  make  the  of- 
fice worth  something,  you  cannot  get  men 
to  take  it  who  are  worth  a  sixpence.  Un- 
less the  business  is  somewhat  remunera- 
tive, you  will  have  a  very  poor  set  of  jus- 
tices of  the  peace.  It  would  be  better,  in 
my  opinion,  if  four  townships  had  but 
one  ;  but  that  might  be  a  little  inconven- 
ient. 

I  was  astonished  to  hear  the  gentleman 
from  Carbon  (Mr.  Ijilly)  say  that  they 
had  to  go  twenty  miles  in  some  of  their 
townships  to  a  justice  of  the  peace.  They 
had  better  divide  such  a  township  ;  it  is 
too  large. 

If  j'ou  expect  to  get  men  who  are  com- 
petent to  fill  this  olfice,  you  must  make  it 
worth  as  much  to  them  in  the  shape  of 
fees  as  will  enable  them  to  buy  their 
dockets  and  procure  such  books  as  will 
qualify  them  for  the  office.  His  office 
rent,  books  and  blanks,  necessary  for  him 
to  xiroperly  administer  justice  will  cost 


about  two  hundred  and  fiftj'  or  three  hun- 
dred dollars.  If  you  make  two  or  three 
or  four  in  a  township  you  sjiread  it  too 
thin,  and  it  will  amount  to  notliing  at  all. 
You  cannot  get  men  who  will  take  the 
trouble  to  exercise  the  duties  of  this  office 
where  they  have  nothing  to  do,  as  Avill  be 
the  result  when  business  is  divided  among 
so  many.  I  have  no  doubt  that  this  report 
will  be  very  much  bettered  if  there  is  but 
one  justice  in  a  ward  and  one  in  a  town- 
ship. If  there  are  three  in  any  of  our  town- 
ships they  will  not  be  able  by  their  fees  to 
procure  any  of  those  books,  or  at  least  very 
few  of  those  wh  ich  are  necessary  for  the  pro- 
per administration  of  justice  and  to  ena- 
ble them  to  adjudicate  the  cases  with  nnj' 
intelligence  whatever.  I  think  the  Con- 
vention will  make  a  great  mistake  if  they 
create  too  many  of  these  officers.  While 
it  may  be  somewhat  convenient  to  have 
justices  of  the  peace  very  handj^  at  the 
same  time  you  are  depreciating  the  qual- 
ity of  the  men  j^ou  put  in.  In  our  county 
you  cannot  get  a  farmer,  if  there  are  three 
or  four  justices  allowed  in  a  township,  to 
take  the  trouble  of  the  office  upon  him  if 
3-011  divide  the  business  between  three  or 
four  justices  of  the  peace. 

Mr.  Bowman.  Mr.  Chairman  :  I  had 
proposed  to  offer  an  amendment  substan- 
tially in  accordance  with  the  one  offered 
by  the  gentleman  from  Butler;  but  as 
that  amendment  is  offered  I  will  not  do 
it.  I  will,  however,  make  a  suggestion  to 
him.  The  amendment  that  I  proposed 
would  precede  the  commencement  of  the 
section  as  it  nowisby  inserting  "until  oth- 
erwise directed  by  law  two  justices  of  the 
peace  and  aldermen  shall  be  elected," 
&G.  The  amendment  offered  by  the  gen- 
tleman from  Carbon  is  to  strike  out  "one" 
and  insert  "  two,"  and  the  amendment  of 
the  gentleman  from  Butler  is  to  strike  out 
"  two"  and  insert  "  three." 

Mr.  Armstrong.  If  the  gentleman  will 
give  way  to  me  for  one  moment,  I  propose 
to  make  a  suggestion.  The  fourteenth 
section  is  divided  into  four  distinct  para- 
graphs, and  I  think  we  shall  save  the 
time  of  the  Convention  and  advance  more 
rapidly  and  more  certainly  if  we  take  it 
up  by  paragraphs.  ["Agreed."]  I  ask 
therefore  that,  b}"-  common  consent,  de- 
bate and  amendment  be  limited  to  the 
paragraph  under  consideration  and  that 
we  take  up  this  section  by  paragraphs. 

The  Chairman.  The  Chair  will  remind 
the  committee  that  there  are  two  amend- 
ments now  i^ending.  The  first  amend- 
ment is  the  amendment  offered  by  the 


CONSTITUTIOKAL  COKVENTION. 


259 


delegate  from  Carbon  (Mr.  Lilly)  and 
then  the  amendment  of  the  delegate  from 
Butler  (Mr.  J.  N.  Purviance.) 

Mr.  ARMSxnoNa.  Both  those  amend- 
ments I  believe  are  to  the  second  para- 
graph. If  they  are  withdrawn  for  the 
present,  we  shall  reach  them  in  a  few 
minutes  and  have  a  more  convenient  con- 
sideration of  the  subject. 

The  Chairman.  Are  the  amendments 
withdrawn? 

Mr.  J.  X.  Purviance.  I  withdraw  mine. 

Mr.  Lilly.  I  understood  that  the  whole 
section  was  read. 

Mr.  Armstrong.  It  was  ;  but  for  the 
convenience  of  the  Convention  and  to 
save  time,  I  propose  that  it  shall  be  taken 
up  by  paragraphs. 

Mr.  Lilly.  If  that  is  the  case  I  with- 
draw the  amendment  I  offered. 

The  Chairman.  The  amendments  are 
withdrawn.  The  gentleman  from  Lycom- 
ing calls  for  a  division  of  the  question 
so  that  each  paragraph  of  the  section  may 
be  voted  on  separately.  The  question  be- 
fore the  committee,  then,  is  on  the  first 
paragraph  of  section  li,  from  lines  one  to 
six  inclusive. 

Mr.  J.  M.  Bailey.  I  should  like  to 
ask  the  ask  the  chairman  of  the  Commit- 
tee on  the  Judiciary  a  question.  I  ask 
whether  they  intend,  as  this  section  im- 
plies, to  turn  out  of- office  every  justice  of 
the  peace  and  alderman  in  this  Common- 
wealth at  the  next  election  after  the  adop- 
tion of  this  Constitution. 

Mr.  Armstrong.  We  can  fix  that  in 
the  schedule. 

Mr.  J.  M.  Bailey.  We  certainly  should 
do  nothing  that  would  be  so  incon- 
sistent as  to  adopt  this  clause  saying 
that  on  the  third  Tuesday  in  February, 
1874,  there  shall  be  elected  justices  of  the 
peace  in  every  township  and  ward  in  the 
State,  and  then  to  say  in  the  schedule  that 
we  do  not  mean  that. 

Mr.  Armstrong.  They  are  to  be  elect- 
ed when  vacancies  occur. 

Mr.  J.  iM.  Bailey.  I  beg  pardon  ;  the 
language  is  : 

"Justices  of  the  peace  and  aldermen 
shall  be  elected  at  the  election  to  be  held 
on  the  third  Tuesday  in  February,  1874, 
and  whenever  thereafrer  vacancies  shall 
occur,  by  the  qualified  electors  in  the  sev- 
eral counties,  boroughs  and  townships." 

That  is  the  way  it  reads. 

Mr.  CuYLER.  I  should  like  to  ask  the 
gentleman  whj^  not,  because  the  good 
men  will  be  re-elected  and  take  a  fair 
start?    Where  is  the  objection  to  having 


an  election  next  spring  and  taking  a  fresh 
start  at  that  time  ? 

Mr.  J.  M.  Bailey.  Where  is  the  bene- 
fit ? 

Mr.  Cuyler.  The  advantage  is  that  we 
shall  get  rid  of  doubtful  men  and  take  a 
fresh  start.  We  will  re-elect  the  good 
men  and  replace  the  doubtful  and  bad 
men  by  good  ones. 

Mr.  NiLEs.  Why  not  apply  that  to  the 
common  pleas  judges? 

Mr.  J.  M.  Bailey.  There  is  another  ob- 
jection to  that.  Under  our  present  system 
the  justices  of  the  peace  in  each  county 
are  not  elected  at  the  same  time.  There 
is  an  advantage  in  having  two  justices 
elected  at  different  times. 

Mr.  Beebe.  I  wish  to  know  if  the  ques- 
tion is  now  pending  upon  whether  we 
shall  divide  the  section  into  paragraphsor 
whether  it  has  been  so  divided  and  the 
first  paragraph  is  up? 

The  Chairman.  The  Chair  distinctlj- 
decided  that  a  division  of  the  question 
had  been  called  for  and  that  the  section 
was  to  be  voted  upon  ijaragraph  by  para- 
graph. The  question  now  before  the  com- 
mittee is  the  paragraph  commencing  on 
the  first  line  and  ending  on  the  sixth 
line. 

Mr.  Kaine.  What  became  of  the 
amendments? 

The  Chairman.  They  were  with- 
drawn. 

Mr.  J.  M.  Bailey.  I  wish  to  state  in 
further  answer  to  my  friend  from  Phila- 
delphia that  I  think  this  Convention 
should  not  attempt  to  legislate  out  of  of- 
fice a  single  officer  in  the  Commonwealth, 
as  a  matter  ot  principle,  if  nothing  else  ; 
and  for  that  reason  I  am  decidedly  op- 
posed to  this  section. 

Mr.  Wherry.  I  desire  to  know,  Mr. 
Chairman,  whether  the  chair  will  decide 
that  when  these  separate  divisions  are 
passed  upon  affirmatively  or  negatively, 
that  will  be  a  final  determination  of  these 
paragraphs  or  whether  there  wall  after- 
ward be  a  vote  upon  the  entire  section  ? 

The  Chairman.  The  chair  decides 
that  each  paragraph  stands  or  falls  by 
itself.  If  a  majority  is  in  favor  of  a  para- 
graph, it  will  be  retained  ;  if  not  it  will  be 
stricken  out. 

Mr.  Broomall.  Mr.  Chairman  :  I  see 
the  object  of  the  gentlemen  who  have  ob- 
jected to  this  section,  and  I  admit  that 
their  criticism  has  weight  in  it.  I  think 
it  would  not  be  well  to  legislate  out  of  of- 
fice tlie  aldermen  who  are  in,  although  it 
would,  ill  cases  known  to  many  of  us,  get 
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rid  of  badtmen  ;  but  the  committee  had 
not  that  idea.  I  therefore  propose  to  in- 
sert after  the  word  "1874"  in  the  third  line 
the  words  "where  vacancies  exist."  I 
will  read  the  paragraph  as  I  liroi^ose  to 
have  it  amended  : 

"Justices  of  the  peace  and  aldermen 
shall  be  elected  at  tlie  election  to  be  held 
on  the  third  Tuesday  in  February,  1874, 
where  vacancies  exist,  and  whenever 
thereafter  vacancies  shall  occur,  by  the 
qualified  electors  in  the  several  townships, 
borough  and  wards,  for  the  term  of  five 
years,"  &c. 

Mr.  Alricks.  Allow  me  to  ask  a  ques- 
tion. Would  it  not  be  better  to  leave 
that  matter  for  the  schedule  ? 

Mr.  BroomaTjI..  There  is  an  objection 
to  doing  that  on  the  part  of  some  gentle- 
.tlemen  here.  They  do  not  like  to  make 
the  schedule  seem  to  contradict  the  body 
of  the  instrument.  This,  1  think,  will 
cover  the  whole  ground.  Where  vacan- 
cies exist  the  election  is  to  take  place,  and 
then  whenever  thereafter  vacancies  occur 
the  election  is  to  take  place.  I  therefore 
move  that  amendment. 

The  Chairman.  The  question  is  upon 
the  amendment  of  the  delegate  from  Del- 
aware to  insert  the  words  "where  vacan- 
cies exist." 

Mr.  BiGLER.  I  desire  to  ask  the  chair- 
man of  the  Committee  on  the  Judiciary, 
whetlier  it  would  not  be  just  as  well  to 
strike  out  the  details  from  this  section  and 
refer  them  to  the  Legislature.  Would 
not  the  section  read  better,  if  it  simply 
said:  "Justices  of  the  peace  and  alder- 
men shall  be  elected  by  the  people  and 
commissioned  bj^  the  government  ?" 

That  would  leave  out  the  rest,  for  which 
the  Legislature  can  provide. 

Mr.  BroomatjL.  The  term  of  office 
should  be  fixed. 

Mr.  Armstrong.  The  term  should  be 
fixed  ;  but  the  section  might  be  changed 
possibly  so  as  to  read  that  they  shall  be 
elected  at  the  same  time  as  other  officers, 
which  is  already  provided  for. 

The  Chairman.  Does  the  gentleman 
from  Clearfield  make  a  motion  ? 

Mr.  BiGLER.    No,  sir. 

Mr.  Kaine.  I  move  to  amend  by  strik- 
ing out  the  paragraph  and  substituting  in 
lieu  thereof  section  seven  of  article  six  of 
the  present  Constitution. 

The  Chairman.  Does  the  delegate 
from  Fayette  move  to  strike  out  and  in- 
sert? 

Mr.  Kaine.  I  move  to  strike  out  the 
paragraph  and  insert 


The  Chairman.  The  question  is  upon 
the  ainendment  of  the  gentleman  from 
Fayette. 

The  amendment  was  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  TuRRELL.  I  respectfully'  suggest 
that  the  amendment  of  the  gentleman 
from  Faj^ette  has  not  been  read  from  the 
desk. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  Broomai.l.  It  was  certainly  not 
understood  that  the  substitute  of  the  gen- 
tleman from  Fayette  Was  for  the  whole 
section. 

Mr.  C.  A.  Black.    Yes,  sir. 

Mr.  Broomall.  I  voted  for  the  sub-" 
stitvite  because  I  liked  it  better  than  the 
first  paragi-aph,  and  it  Avould  also  take 
the  place  of  the  second  paragi-aph ;  but 
it  will  not  take  the  place  of  the  third, 
fourth  and  fifth,  by  any  manner  of  means. 
If  that  was  the  understanding,  I  move 
to  reconsider  the  vote. 

The  Chairman.  The  chair  will  explain 
to  the  committee  of  the  whole.  The  dele- 
gate from  Deleware  offered  an  amendm ent 
inserting  particular  words.  The  delegate 
from  Fayette  then  moved  to  strike  out  the 
entire  section  and  insert  a  new  section. 

Mr.  Kaine.  No,  sir.  Not  the  section, 
but  the  first  i^aragraph. 

ISIr.  Broomall.  Ah  !  That  is  all  right 
then. 

The  Chairman.  The  gentleman  from 
Delaware  will  allow  the  Chair  to 
state  the  question.  The  delegate  from 
Fayette  moved  to  strike  ovit  the  ]5ara- 
graph  and  insert  the  seventh  section  of  the 
sixth  article  of  the  present  Constitution. 
That  was  not  read  for  the  information  of 
the  committee  of  the  whole,  because  the 
Chair  presumed  that  the  committee  of 
the  whole  understood  it.  The  Chair  will 
withdraw  his  decision  by  which  the 
amendment  was  carried,  and  the  reading 
of  the  amendment  proposed  by  the  dele- 
gate from  Fayette  will  now  he  had. 

Mr.  Kaine.    I  desire  to  explain 

The  Chairman.  The  delegate  will 
allow  the  Chair  to  have  the  question  i^ro- 
perly  stated  before  the  House.  The  amend- 
ment proposed  by  the  delegate  from  Fay- 
ette will  be  read  by  the  clerk.  It  is  to  strike 
out  and  insert. 

Mr.  Biddle.    Strike  out  what  ? 

The  Chairman.  The  entire  paragrai^h. 
The  substitute  will  be  i-ead. 

The  Clerk  read  the  words  proposed  to 
be  inserted. 
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"Justices  of  the  peace  or  aldermen 
shall  be  elected  in  the  several  wards, 
boroughs  and  townships,  at  the  time  of 
the  election  of  constables,  by  the  qualified 
voters  thereof,  in  such  manner  as  shall  be 
directed  by  law,  and  shall  be  commis- 
sioned by  the  Governor  for  a  term  of 
five  years.  But  no  township,  ward  or 
borough  shall  elect  more  than  two  justices 
of  the  j)eace  or  aldermen,  without  the 
consent  of  a  majorit}-  of  the  ciualified  elec- 
tors within  such  township,  ward  or  bor- 
ough." 

Mr.  Broomall.  That  is  right.  That 
is  in  place  of  the  paragraph  and  that  the 
Committee  on  the  Judiciary  are  entirely 
satisfied  with. 

Mr.  Armstrong.  The  last  part  of  that 
paragraph  "but  no  township,  ward  or 
borough,  shall  elect  more  than  two  jus- 
tices of  the  peace  or  aldermen,  without 
the  consent  of  a  majority  of  the  qualified 
electors  within  such  townsliip,  ward  or 
borough,"  would  take  the  place  of  the 
second  paragraph  of  the  section  of  the  ar- 
ticle on  the  judiciary,  and  that  paragraph 
is  not  before  the  committee  of  the  whole. 

Mr.  Broojiall.  Well,  when  we  come 
to  that,  we  can  vote  it  down. 

Mr.  Hazzard.  I  desire  to  move  a  fur- 
ther auiendment. 

The  Chairman.  That  cannot  now  be 
done.  The  question  is  upon  the  substi- 
tute offered  by  the  delegate  from  Fay- 
ette. 

Mr.  Wherry.  I  call  for  a  division  of 
the  substitute. 

Mr.  Armstrong.  Perhaps  the  whole 
difficulty  would  be  adjusted  by  voting  in 
the  paragraph  of  the  present  Constitution 
just  asit  stands  and  then  striking  out  in  the 
second  paragraj)h  of  this  section  the  words: 
"The  number  of  such  officers  shall  not 
exceed  one  for  every  township,  borough 
or  ward." 

Mr.  Wherry.  Is  the  substitute  of  the 
gentleman  from  Fayette  before  the  com- 
mittee of  the  whole  ? 

The  Chairman.  It  is  the  only  question 
before  the  committee. 

Mr.  Wherry.  Then  I  call  for  a  divi- 
sion of  the  substitute. 

The  Chairman.  Where  does  the  del- 
egate from  Cumberland  propose  to  di- 
vide ? 

Mr.  Wherry.  At  the  word  "j'ears" 
at  the  close  of  the  first  sentence. 

The  Chairman.  The  substitute  is  di- 
visable  at  that  point,  and  the  question 
will  be  upon  the  first  division,  which  will 
be  read. 


The  Clerk  read  as  follows  : 

"Justices  of  tlie  peace  or  aldermen 
shall  be  elected  in  the  several  wards,  bor- 
oughs and  townships,  at  the  time  of  the 
election  of  constable,  by  the  qualified 
voters  thereof,  in  such  manner  as  shall  be 
directed  by  law,  and  shall  be  commis- 
sioned by  the  Governor  for  the  term  of 
five  years." 

Mr.  EwiNG.  I  wish  to  ask  whether  if 
this  is  adopted  it  can  afterward  be 
amended? 

The  Chairman.  That  is  in  the  power 
of  the  committee  of  tlie  whole. 

Mr.  Simpson.  I  desire  to  simply  ask 
one  question.  If  the  amendment  now 
proposed  by  the  delegate  from  Fayette 
(Mr.  Kaine)  should  be  agreed  to  by  the 
committee,  will  it  be  in  order  then  to 
move  to  strike  out  that  portion  of  the 
amendment  relating  to  the  election  of 
constables?  Because  I  think  the  time  for 
the  election  of  one  officer  should  not  de- 
pend upon  the  time  of  the  election  of  an- 
other officer.  It  had  better  be  provided 
to  elect  at  the  time  of  the  municipal  elec- 
tions. 

Mr.  Kaine.  I  would  suggest  to  the 
gentleman  from  Philadelphia  to  allow 
the  question  to  be  settled  in  this  form 
now.  He  can  have  it  amended,  if  he  de- 
sires on  second  reading. 

Mr.  Simpson.    Very  well. 

The  first  division  of  the  substitute  was 
agreed  to. 

The  Chairman.  The  question  recurs 
on  the  second  division  of  the  substitute 
which  will  be  read. 

Mr.  Armstrong.  I  Iioxdc  that  this  part 
of  the  amendment  will  be  voted  down, 
because  it  is  covered  by  the  second  para- 
graph of  the  section  of  the  report  of  the 
Committee  on  the  Judiciary,  now  under 
consideration,  and  which  1  think  is  in  bet- 
ter form. 

Mr.  J.  M.  Wetherill.   Let  it  be  read. 

The  Clerk  read  as  follows : 

"But  no  township,  ward  or  borough 
shall  elect  more  than  two  justices  of  the 
peace  or  aldermen,  without  the  consent 
of  a  majority  of  the  qualified  electors 
within  sucli  township,  ward  or  borough." 

Mr.  Bowman.  One  word  right  here. 
I  hope  this  will  not  be  voted  down.  We 
are  now  upon  the  second  division  of  the 
paragrai^h  beginning  at  the  word  "but :" 

"But  no  township,  ward  or  borough 
shall  elect  more  than  two  justices  of  the 
peace  or  aldermen,  without  the  consent  of 
a  majority'  of  the  qualified  electors  within 
such  township,  ward  or  borough." 
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Now,  Mr.  Chairman,  I  should  like  to 
know  who  is  to  be  affected  b^^  the  passage 
of  the  second  division  of  this  section  ?  The 
IDeople  are  to  be  affected.  The  people  of  the 
rural  districts  throughout  this  broad  Com- 
monwealth know  about  how  many  just  ices 
of  the  peace  and  aldermen  they  desire. 
Why,  sir,  there  are  rural  townships  in 
this  State  and  in  the  county  which  I  in 
part  represent  upon  this  floor,  containing 
one  hundred  square  miles  or  more,  con- 
taining inhabitants  to  the  amount  of  one 
thousand  five  hundred  or  more  ;  and  if  it 
becomes  necessary  to  have  two  or  three 
justices  of  tlie  peace  in  such  a  township, 
the  people  want  the  right  to  have  them. 

This  has  operated  very  well  for  the  past 
thirty-three  j'ears  in  this  Commonwealth. 
The  peoi^le  have  never  elected  in  their 
districts  more  justices  of  the  peace  than 
they  wanted.  They  have  never  come  to 
this  Convention  either  by  i^etition  or  by 
any  other  means  saying  that  the  number 
of  justices  of  tlie  peace  in  the  Common- 
wealth should  be  limited. 

A  gentleman  has  said  here  this  morn- 
ing that  if  you  elect  more  than  one  in  any 
particular  locality,  you  will  destroy  the 
business.  Why,  sir,  in  the  rural  districts 
many  magistrates  do  not  make  enough 
out  of  their  office  to  buy  their  stationery. 
It  is  not  supposed  that  men  are  going  to 
get  very  rich  out  of  the  office  of  justice  of 
the  peace,  but  it  is  a  matter  of  convenience 
to  the  people,  and  if  this  Convention  wish- 
es to  consult  the  convenience  of  the  peo- 
ple, to  accommodate  the  people,  you  will 
allow  them  to  elect  at  least  two  in  every 
ward,  in  every  township,  in  every  bor- 
ough, and  where  they  think  they  ought 
to  have  more  than  two  you  will  give  them 
the  right  to  elect  one  or  two  more,  as  they 
may  see  proper. 

Wh}^  sir,  in  the  rural  districts  I  want 
gentlemen  of  the  committee  to  under- 
stand tliat  we  have  no  notaries  public.  It 
is  a  very  different  thing  from  what  it  is  in 
the  cities  or  in  the  laoroughs.  Where  will 
you  get  your  deeds  acknowledged?  It  is 
to  be  done  by  justices  of  the  i^eace  in  the 
rural  districts,  and  by  nobody  else.  Who 
will  you  get  to  administer  the  oath  to  the 
township  officers  in  the  rural  districts? 
If  you  liave  but  one,  that  man  may  be  ab- 
sent, that  man  may  be  confined  to  his  bed 
by  sickness,  and  3'ou  will  pnt  the  people 
of  that  particular  locality  to  a  very  great 
disadvantage  and  inconvenience.  Again, 
he  may  be  related  to  the  parties,  so  that 
they  will  be  unable  in  consequence  there- 
of to  try  the  cause  before  him. 


I  would  leave  this  provision  of  the  Con- 
stitution precisely  as  it  is,  retain  the 
second  division  of  this  paragraph,  and  the 
rest  of  the  report  of  the  Committee  on  the 
Judiciary  on  tliis  matter,  I  think,  will  be 
well  provided  for  by  being  voted  down. 

Mr.  Beebe.  Mr.  Chairman :  I  feel 
that  my  duty  to  niA''  constituents  and  to 
the  people  of  the  western  portion  of  the 
State,  particularly  in  the  oil  regions,  re- 
quires me  to  say  something  on  this 
niatter. 

I  have  before  my  mind  at  this  particu- 
lar time,  for  illustration,  the  township  of 
Cornplanter  that  contains  nearly  the 
number  of  square  miles  my  friend  (Mr. 
Bowman)  mentioned.  You  have  all  read, 
for  they  have  come  down  even  to  historj', 
of  the  towns  of  Petroleum  Centre,  Pion- 
eer, Centreville,  and  Oil  Citj^,  which  were 
a  part  of  that  township,  and  called  \jy 
those  names  before  they  became  munici- 
pal organizations,  and  there  Avas  one- 
fourth  of  the  entire  population  of  Ve- 
nango county  Avithin  that  single  town- 
ship, and  those  towns  themselves  con- 
tained at  times  from  three  to  five  thou- 
sand inhabitants  and  at  one  jaei-iod  many 
of  them  were  some  of  the  worst  men  that 
came  from  the  large  cities  all  over  the 
land.  Think  what  would  have  been  their 
condition  with  only  one  justice  of  the 
peace  for  that  township !  You  read  in 
the  papers  then  of  tlie  riot,  bloodshed, 
robbery,  and  murder  that  were  going  on 
there ;  and  think  what  would  have  been 
the  result  if  we  had  had  it  fixed  in  the  or- 
ganic law  of  this  Commonwealth,  posi- 
tively and  irrevocably,  that  there  should 
be  but  one  justice  of  the  i^eace  in  that 
township. 

I  desire  to  call  the  attention  of  the  mem- 
bers from  Philadelphia  and  the  surround- 
ing districts  to  the  fact  that  their  attempt 
at  organic  legislation  seems  to  be  gov- 
erned entirely  by  their  local  view  of  this 
matter,  by  the  surroundings  here.  But 
Avhen  we  go  to  the  quiet  rural  districts 
and  consider  this  situation,  why  should 
this  be  done?  For  the  simple  reason,  as 
mj^  friend  (Mr.  Hazzard)  has  remarked, 
because  one  justice  can  make  a  good  liv- 
ing. It  is  the  old  argument  reiterated 
again  of  the  ease  of  the  judges  and  the 
pay  of  the  officers.  They  and  their  rights 
are  taken  into  consideration  instead  of  the 
rights  of  the  people.  The  necessity  for 
more  than  one  justice  in  a  townshii?  is 
continuallA'  occurringin  Armstrong  coun- 
ty" and  Butler  counts',  and  unless  there  is 
an  opportunity  for  three  or  four  justices 
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of  the  peace  in  many  of  these  places  to  pro- 
tect societj-,  the  scenes  in  Venango  county 
will  be  but  repeated.  I  am  aware  that  1 
am  raking  in  the  ashes  of  the  past,  that 
this  condition  of  society  does  not  now  ex- 
ist in  onr  county;  but  it  lias,  and  may 
again  in  other  parts  of  the  State. 

Mr.  Hazzard.  Let  me  inquire  whether 
■we  get  g-ood  justices  of  the  jieace  where 
they  do  not  get  enough  to  hiiy  their  sta- 
tionery ? 

Mr.  Beebe.  In  the  towaiships  of  agri- 
cultural districts  where  the  fees  do  not 
suffice  to  buy  their  stationer}',  we  get 
some  honest,  intelligent  well-to-do  farmer 
that  takes  an  interest  in  the  welfare  of  his 
neigh boi-s  and  the  peace  of  the  neighbor- 
hood, and  he  does  tliis  business  as  a  mat- 
ter of  honor,  independent  of  the  compen- 
sation. He  is  willing  to  accommodate 
them,  to  acknowledge  their  deeds,  and 
consult  the  convenience  of  his  neighbors, 
without  requiring  that  he  shall  lie  sup- 
ported by  the  business  and  that  they  shall 
go  miles  and  miles  in  order  to  obtain  the 
aid  of  a  justice. 

I  was  over  in  Delaware  county  the  other 
day  with  my  friend  Broomall  and  I  heard 
him  remark  that  the  county  seat  would 
be  taken  away  from  Media  unless  there 
Avas  a  railroad,  because  the  inhabitants  of 
Chester  will  not  go  five  miles  on  a  good 
road  to  the  county  seat  to  do  their  business. 
I  ask  men  who  are  so  accommodated  to 
consider  the  simple  fact  that  if  we  adopt 
this  report  of  the  Judiciary  Committee, 
and  strike  out  the  associate  j  udges,  every 
man  that  has  a  writ  to  stay  or  a  motion 
to  make  before  a  judge  in  chambers — take 
forinstance  the  city  of  Titusville  with  all 
its  business — will  have  to  go  to  get  to  the 
county  seat  fifty-seven  miles  to  make  his 
motion,  and  in  our  own  county  thirty 
miles,  and  when  the  judge  resided  at 
Mercer,  as  he  did  until  recently,  we  had 
to  go  sixty-three  miles  unless  we  had  an 
associate  judge  to  apply  to.  I  am  aware 
that  this  isnotstrictl3'  pertinent  here  ;  but 
I  mention  it  because  1  do  not  desire  to  take 
the  floor  again. 

Now  if  this  Convention  will  take  these 
matters  into  consideration  and  think  of 
what  the  welfare  of  this  whole  State  re- 
quires, 1  am  sure  our  wislies  and  purposes 
in  the  west  will  be  consulted;  but  I  re- 
gard this  limitation  as  an  utter  subversion 
of  the  intent  of  the  organic  Jaw  to  make 
justice  cheap  and  speedy  for  the  people. 
Mr.  TurreIjL.  I  concur  in  the  remarks 
which  have  been  made  by  the  delegate 
from  Krie  and  the  delegate  from  Venango 


— and  therefore  I  will  not  go  o-ver  the  same 
ground  ;  but  I  wish  to  amend  this  section 
by  adding  thereto  that  part  of  the  second 
paragraph  beginning  in  the  eighth  line 
after  the  word  "ward." 

The  Chairman.  The  Chair  will  i-e- 
mind  the  delegate  from  Susquehanna  that 
there  is  an  amendment  to  an  amendtnent 
pending. 

Mr.  Turrell.  That  had  escaped  my 
recollection.  I  thought  the  question  was 
on  the  adoption  of  the  last  clause.  I 
thought  the  substitute  was  divided. 

Mr.  Broomall.     Mr.  Chairman  : 

The  Chairman.  The  delegate  fronn 
Delaware  has  already  six)ken  on  this  sec- 
tion. 

Mr.  Broomall.  I  desire  to  say  but  one 
or  two  words  in  reply  to  what  has  been 
said.  The  committee  had  certaimy  no 
disposition  to  deprive  any  part  of  the  State 
of  justices  of  the  peace,  and  if  the  Conven- 
tion prefer  the  language  of  the  old  Consti- 
tution wliich  is:  "but  no  township,'"  Ac, 
"shall  elect  more  than  two  without  the 
consent  of  a  majority  of  the  electors,"  so 
bo  it.  The  committee  have  not,  however, 
been  so  impressed  with  the  desirableness 
of  having  a  multiplicity  of  justices  of  the 
peace  scattered  over  the  State  as  the 
members  of  the  Convention  seem  to  be. 
They  look  upon  justices  of  the  peace 
as  very  often  very  great  nuisances.  It 
is  within  the  knowledge  of  a  great 
many  members  of  the  Convention  that 
bad  men  get  themselves  elected  to  the 
office  of  justice  of  the  peace  and  cultivate 
a  bad  reputation  to  get  business  ;  that  is, 
tlie  reputation  of  being  always  in  favor  of 
those  who  bring  them  business;  and  you 
see  in  too  many  of  the  county  towns  a 
kind  of  partnership  between  the  constable 
and  the  justice  for  the  iJurpose  of  making 
business.  That  rises  out  of  our  vicious 
system  of  allowing  these  men  to  pay 
themselves  by  fees  out  of  business  which 
they  cultivate  by  bad  behavior. 

That,  of  course,  is  not  characteristic  of 
the  justices  generally  of  the  State,  but  it 
is  the  characteristic  of  too  many  of  them  ; 
and  it  would  not  be  a  very  great  slander 
to  say  that  there  is  occasionally  an  alder- 
man in  the  city  of  Philadelphia  who  is 
liable  to  the  same  charge.  The  commit- 
tee do  not  incline  therefore  to  increase 
these  justices  of  the  peace. 

I  sincerely  hope  that  the  time  will  come 
Avhen  some  plan  will  be  adopted  to  avoid 
the  whole  of  the  nuisance.  When  I  say 
the  whole  of  it,  I  mean  the  system  of  al- 
lowing men  to  pay  themselves  by  fees  out 
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of  business  that  they  make  by  bad  be- 
havior. In  the  absence  of  being  able  to 
contrive  any  means  of  doing  witliout  this 
for  tlie  present,  tlie  committee  wisli  to 
limit  the  nuisance  to  a  smaller  number. 
If  in  saying  "  one  in  each  township,  ward 
or  borougli"  we  provide  for  too  few,  malce 
it  "two;"  but  do  not  let  a  dozen  men  set 
up  a  dozen  of  these  sliops  in  a  single  town- 
ship for  the  purpose  of  injuring  tiie  com- 
munity by  running  their  business  to  the 
disadvantage  of  the  public.  Let  us  have 
a  limit  of  some  kind.  I  therefore  pre- 
fer as  one  member  of  the  Judiciary 
Committee  that  we  should  vote  down 
this  branch  of  the  amendment  that  has 
been  offered,  and  when  we  come  to  take 
up  the  second  paragraph  of  the  report  of 
the  committee,  strike  out  "one"  if  you 
choose,  and  insert  "  two,"  or  insert 
»'  three"  if  necessary  ;  but  let  us  at  least 
have  a  limit  to  w'hat  in  many  portions  of 
the  State  is  a  very  great  nuisance. 

The  Chairman.  The  question  is  on 
the  second  division. 

The  division  was  agreed  to ;  there  be- 
ing on  a  division,  ayes  forty-one,  noes 
twenty-seven. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  delegate  froin 
Fayette  to  tlie  amendment  offered  by  the 
delegate  from  Delaware. 

Mr.  EwiNG.  I  move  to  insert  after  the 
word  "wards"  in  the  second  line  the 
words  "or  districts,"  and  for  this  reason  : 
If  I  understand  aright  the  sentiment  of 
the  delegation  from  Allegheny  county, 
we  are  unanimous  in  wishing  that  tlie 
Constitutional  provision  shall  be  so  left 
that  aldermanic  districts  may  be  created 
in  the  large  cities,  that  may  consist  of 
several  wards.  Even  if  it  is  not  carried 
here,  we  want  it  so  that  the  Legislature 
may  authorize  the  creation  of  aldermanic 
districts  composed  of  several  wards,  and 
only  one  alderman  in  a  district.  I  ask 
that  tliat  be  put  in. 

Mr.  Hay.  "  I  would  suggest  to  my  col- 
league that  perhaps  an  amendment  of 
tliat  kind  would  be  more  proper  to  the 
next  to  the  last  clause  of  the  section, 
when  tliat  iiortion  of  the  section  relating 
to  the  alderman  in  cities  is  under  consid- 
eration. 

Mr.  EwiNG.    It  is  needed  in  both. 

Mr.  Corson.  Mr.  Chairman  :  We  were 
told  some  time  ago  that  the  office  of  al- 
derman was  to  be  abolished ;  and  while  we 
are  perfectly  willing  that  that  office  shall 
be  abolished,  we  certainly  do  not  want  to 
strike  down  our  country  squire,  for  he  is 


a  very  important  man.  I  subscribe  to 
the  remarks  of  the  distinguislied  gentle- 
man from  Delaware.  I  think  it  would  be 
better  in  a  borough  that  Ave  should  in- 
crease the  jurisdiction  of  the  squire,  and 
not  multiply  the  number. 

Mr.  Corbett.  I  move  to  strike  out  the 
word  "two"  and  insert  "one." 

Tlie  Chairman.  The  chair  will  re- 
mind the  delegate  from  Clarion  that  that 
is  not  in  order  at  this  time,  as  an  amend- 
ment to  an  amendment  is  already  pend- 
ing. 

Mr.  Hazzard.  I  am  in  favor  of  the 
amendment  of  the  gentleman  from  Alle- 
gheny, (Mr.  Ewing,)  for  the  reason  I 
stated  before.  If,  in  the  cities,  yon  put 
large  populations  into  districts  it  will 
give  importance  to  the  office  of  alderman, 
and  furnish  them  means  to  qualify  them- 
selves for  their  duties.  I  do  not  agree 
with  what  my  friend  to  the  right  (Mr. 
Broomall)  stated  wlien  speakin*  of  the 
character  of  the  gentlemen  who  till  this 
office.  I  have  had  the  honor  to  fill  the 
office  for  several  years  myself.  I  am  not 
aware  that  I  ever  knew  of  a  case  where 
the  justice  of  the  peace  connived  with 
the  constable  to  make  business.  Mj'' 
opinion  of  these  officers  in  mj^  county  is 
that  they  are  generally  men  of  as  high 
character  and  as  much  integrity  as  any 
gentlemen  that  compose  this  Convention. 

Mr.  Alricks.  Will  the  gentleman  al- 
low me  to  make  a  suggestion  ? 

Mr.  Hazzard.     Certainly. 

Mr.  Alricks.  1  wish  to  call  his  mem- 
ory to  the  fact  that  James  Madison  after 
he  had  been  President  of  the  LTnited 
States  accepted  the  office  of  justice  of  the 
peace,  and  so  did  James  Monroe. 

Mr.  Hazzard.  I  know,  Mr.  Chairman, 
that  justices  of  the  peace  are  generally  the 
butt-ends  of  ridicule  of  the  lawyers  of  the 
State,  because  they  are  not  intnitivelj',  at 
the  very  instant  they  are  elected  justices 
of  the  peace,  lawyers  of  the  first  character, 
and  the  people  so  generally  esteem  them, 
because  let  a  person  in  the  riyal  districts 
that  never  read  any  law  in  their  lives  be 
elected  justice  of  the  peace,  and  instanter 
the  people  go  to  them  by  hundreds  and 
fifties  to  get  a  deed  written  and  those  in- 
struments that  require  great  solemnity 
and  learning  in  the  law;  immediately 
they  are  supposed  to  be  excellent  in  the 
law  and  the  people  go  to  them  for  these 
purposes.  It  may  be  a  mistake  is  made, 
and  the  magistrate  is  blamed  instead  of 
the  people  who  impose  such  duties  upon 
him, 
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I  cannot  believe  that  tlie  charactei*  of 
the  magistrates  in  Pennsj'Ivania  is  such  as 
has  been  represented  by  Mr.  Brooniall.  I 
do  not  think  it  is  so  in  our  section  of  the 
countrj^,  and  if  it  is  so  in  his  county,  I 
Yiiiy  tlie  peopl  e  who  cast  the  votes  for  such 
magistrates. 

I  say  nothing  about  the  aldermen  in  the 
cities,  but  I  have  heard  a  great  deal  about 
them  bj'  members  of  the  citiesand  I  have 
been  astonished  in  my  simplicit,y,  com- 
ing here  from  the  rural  districts,  to 
hear  what  they  have  said  them- 
selves in  regard  to  these  officers.  I  am 
almost  afraid  to  stay  in  the  city.  [Laugh- 
ter.] But  I  tell  3^ou,sir,  go  out  into  the 
country  wliere  I  live,  and  there  you  will 
find  these  officers  men  of  the  finest  char- 
acter and  integrity.  Here  and  there  one 
is  elected,  it  is  true,  who  ought  not  to  be 
in  the  piace  and  who  ougiit  not  to  be 
called  to  administer  justice  among  his 
neighbors  or  transact  business  for  them; 
but  I  do  believe  that  if  they  were  assem- 
bled here  they  would  compare  favorably 
with  any  set  of  men  in  this  State  or  in  any 
other  State ;  and  I  do  not  like  to  hear  the 
magistracy  abused  ;  they  are  not  rascals, 
neither  are  they  ignoramuses  and  Dog- 
berries. They  may  be  ignorant  of  the 
law;  but  in  our  section  of  the  country 
they  will  compare  favorably  with  any 
other  men  of  their  class. 

I  have  been  a  justice  of  the  peace  and  I 
claim  to  be  the  peer  of  any  man.  As  to 
the  talk  about  their  conniring  to  make 
business,  it  is  not  my  experience  in  Wash- 
ington county.  Whj',  sir,  I  have  myself 
kept  from  the  court  many  hundreds  of 
cases,  and  I  believe  that  my  brethren  in 
this  honorable  position  in  Washington 
county  do  not  connive  with  constables  to 
make  business,  or  with  anybody  else, but 
they  have  in  innumerable  instances  kept 
cases  out  of  court  and  advised  their  neigh- 
bors to  compromise  their  ditlerences.  I 
have  an  old  docket  which  I  have  kept 
since  I  had  the  honor  to  fill  the  office.  I  do 
not  know  how  much  costs  are  on  it ;  but  I 
never  charged  costs  where  I  could  make 
compromises  by  it  but  in  a  very  few  in- 
stances indeed.  I  am  glad  that  they  can 
find  over  in  the  countj-  of  my  friend  to 
the  left  (Mr.  Bowman)  gentlemen  of 
such  high  character  that  they  will 
serve  their  country  for  less  than  will  buy 
their  stationorj^  Truly  more  Daniels  are 
coming  to  judgment.  If  they  elect  me  I 
promise  them  liere  in  this  open  Conven- 
tion of  the  great  State  of  Pennsylvania 
that  I  will  not  take  the  office  unless  it 


pays  me  something.  [Laughter.]  I  quit 
working  for  nothing  long  ago  and  find  I 
thrive  better  by  taking  the  legal  fees. 

I  said  before,  and  I  say  yet,  and  I  be- 
lieve it  is  proper,  that  you  must  i^rovide 
for  remunerating  these  men  to  the  extent 
of  buying  the  books  necessaiy  to  qualify 
them  for  the  duties  of  justices  of  the 
peace.  You  may  find  disinterested  per- 
sons up  among  the  hemlock  where  the 
gentleiiian  lives  who  will  serve  the  jjeople 
for  nothing,  but  that  disinterested  patriot- 
ism does  not  apply  to  the  justices  of  the 
peace  in  my  vicinity. 

The  reason  I  am  in  favor  of  tlie  amend- 
ment of  the  gentleman  from  Allegheny  is 
that  he  proposes  to  create  large  districts 
and  to  have  one  alderman  in  each  district. 
I  believe  if  they  had  but  six  in  this  city, 
they  would  have  less  trouble;  there 
would  not  be  so  many  committals.  You 
can  hardly  turn  a  corner  in  the  city  of 
Philadelphia  without  seeing  an  alder- 
man's office,  and  they  make  something 
out  of  it.  They  make  just  as  much  fees 
as  they  possibly  can.  I  do  not  know  but 
that  the  remarks  of  Mr.  Broomall  might 
apply  here ;  but  I  tell  him  they  do  not 
apply  in  Washington  county.  The  justices 
of  the  peace  there  are  just  as  good  people 
as  we  have  anywhere.  They  are  gener- 
ally upright  and  honorable  men.  There 
are  some  exceptions,  of  course,  but  as  a 
general  thing  they  are  high-minded,  hon- 
orable men,  administering  justice  as  they 
ought  to  do.  Not  infallible  and  therefore 
sometimes  wi-ong,  but  honest  in  their  in- 
tentions, and  as  a  general  rule  I  believe 
that  the  balance  of  justice  hangs  even  in 
their  courts. 

The  Chaibman.  The  question  is  on  the 
amendment  of  the  delegate  from  Alle- 
gheny (Mr.  Ewing.) 

The  amendment  was  agreed  to. 

INIr.  Ewing.  I  move  now  a  correspond- 
ing amendment  in  the  second  division,  to 
insert  the  word  "  district,"  after  "ward," 
so  as  to  read  "  one  for  every  township, 
borough,  ward  or  district,"  etc. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  AUe- 
glieny. 

The  amendment  w'as  agreed  to. 

Tlie  Chairman.  The  question  now  is 
on  the  amendment  as  amended. 

Mr.  CoRBETT.  I  move  to  amend,  by 
striking  out  "two"  and  inserting  "one," 
and  this  will  allow  any  township  that 
needs  more  than  one  justice,  by  a  vote  to 
have  it.    There  are  a  great  many  districts 


DEBATES  OP  THE 


in  the  country  that  do  not  need  more  than 
one  justice. 

The  I'HAiRMAN.  The  question  is  on  the 
amendment  of  the  delegate  from  Clarion. 

Mr.  Bowman,  I  simply  rise  for  the  pur- 
pose of  asking  the  gentleman  a  question. 
Under  the  provision  of  the  Constitution 
as  it  now  stands,  is  it  obligatory  on  the 
people  to  «lect  more  than  one?  Not  at  all. 

Mr.  CoRBETT.  There  is  generally  a 
system  by  which  two  are  elected  ;  I  know 
it  is  so  throughout  our  whole  county. 
Now,  there  are  some  townships,  agricul- 
tural, that  do  not  need  two  justices,  and 
the  truth  is  that  it  does  not  pay  to  take  out 
the  commissions  and  there  is  difficulty  in 
getting  persons  to  take  the  office  when 
there  are  two  elected.  This  will  still  al- 
low townships  that  need  more  to  supply 
them  by  a  vote  -of  a  majority  of  the  voters. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  delegate  from  Clarion 
to  the  amendment. 

The  amendment  to  the  amendment  was 
agreed  to,  there  being  on  a  division,  ayes, 
thirty-nine;  noes,  twenty-eight. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  Fay- 
ette (Mr.  Kaine)  as  amended. 

The  am  endment  as  amended  was  agreed 
to. 

The  Chairman.  The  question  now  is 
on  the  paragraph  as  amended. 

[Several  Delegatea     "Let  it  be  read."] 

The  Clerk  read  as  follows : 

"  Justices  of  the  peace  and  aldermen 
shall  be  elected  in  the  several  wards,  dis- 
tricts and  townships  at  the  time  of  the 
election  of  constables,  by  the  qualified 
electors  thereof,  in  such  manner  as  shall 
be  directed  by  law,  and  shall  be  commis- 
sioned by  the  Governor  for  the  term  of 
five  years  ;  and  no  township,  ward,  dis- 
trict, or  borough  shall  elect  more  than 
one  justice  of  the  peace  or  alderman 
without  the  consent  of  the  majority  of 
the  qualified  electors  within  such  town- 
ship, ward,  district  or  borough." 

Mr.  TiiRRELi..  I  now  move  to  amend, 
by  adding  that  part  of  the  second  para- 
graph reported  by  the  committee  com- 
mencing in  the  eighth  line  after  the  word 
"ward."  It  refers  to  the  qualittoations 
entirely.  The  words  I  jjropose  to  insert 
here  are : 

"  And  no  person  shall  be  elected  to 
such  office  unless  he  is  a  citizen  of  the 
United  States,  a  qualified  elector  of  good 
moral  ciiaracter  and  temperate  habits, 
resident  within  the  State  for  three  years 
and    witliin   the    township,    borough,   or 


ward  for  one  year  next  preceding  his  elec- 
tion, nor  if  he  has  been  convicted  of  any 
infamous  crime  or  been  removed  by  the 
judgment  of  a  court  froni  any  office  of 
trust  or  profit," 

Mr.  BucKALEW.  The  words  '•  citizen  of 
the  United  States"  are  surplusage.  The 
committee  will  perceive  that  the  word 
"elector"  covers  that. 

The  Chairman.  The  amendment  is 
not  in  order  at  this  time. 

Mr.  BucKALEw.  I  hope  the  gentleman 
will  modify  his  amendment. 

Mr.  TuRRBLL.  Certainly  ;  I  have  no 
obj  ection. 

The  Chairman.  The  amendment  is 
modified  accordingly. 

Mr.  Brodhead.  I  hope  that  this 
amendment  will  not  prevail.  I  think 
these  qualifications  that  are  fixed  in  the 
second  pai'agraph  can  be  safel}^  left  to  the 
members  of  the  Legislature.  We  are 
now  getting  a  Constitution  that  is  going  to 
be  about  as  large  s.s  Purdon's  Digest 
itself,  and  I  think  it  is  time  we  voted  to 
cut  down  some  of  the  propositions  that 
are  offered.  If  we  cannot  leave  the  moral 
character  and  temperate  habitsof  the  jus- 
tices of  the  peace  to  the  members  of  the 
Legislature,  then  we  might  as  well  abol- 
ish the  Legislature.  I  think  we  can  leave 
this  to  them  with  perfect  safety. 

Mr.  J.  M.  Bailey.  I  wish  to  call 
the  attention  of  the  committee  to  the 
fact  that  the  Committee  on  the  Judicia- 
ry have  not  required  these  qualilications 
of  the  judges  of  the  Supreme  Court  or  of 
any  of  the  judges  of  the  court  of  common 
pleas,  and  yet  we  are  asked  to  make  a 
constitutional  qualification  for  a  justice  of 
the  peace  that  we  ,do  not  make  for  any 
other  branch  of  the  judiciary, 

Mr.  Bowman.  I  heartily  coincide  with 
the  opinion  exprcvssed  by  the  gentleman 
who  has  just  taken  his  seat.  It  is  a  little 
remarkable  that  these  qualifications 
should  be  left  out  of  our  Constitution  so 
far  as  they  relate  to  the  judges  of  the  Su- 
preme Court  and  the  court  of  common 
pleas,  whoaretobe  elected  by  the  people  at 
large,  and  by  men  who  never  saw  them 
in  the  wide  world,  and  perliaps  never  w  ill 
see  them  ;  but  you  go  right  into  a  district 
where  all  the  people  are  acquainted  with 
the  candidate  for  justice  of  the  peace  and 
know  him  perfectly  well,  and  know  what 
his  character  is,  what  it  has  been,  and 
what  it  is  likely  to  be.  It  is  going 
back  upon  the  honestj'-  and  integrity 
of  the  people  of  the  district.  Do 
the  people  not  know  whom  they  want  to 


CONSTITUTIONAL  CONVENTION. 


£67 


serve  them  in  their  own  locality  ?  Put 
such  qualifications  as  these  in  the  Con- 
stitution, make  it  as  voluminous  as  this 
will,  and  I  rather  think  that  the  ponder- 
osity of  the  load  will  impede  the  velo- 
city of  the  quadruped.     [Laughter.] 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from  Sus- 
quehanna (Mr.  Turrell.) 

The  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  paragraph  as  amended. 

The  paragraph  as  amended  was  agreed 
to. 

Mr.  Brodhead.  I  move  the  following 
substitute  for  the  third  ixxragraph 

The  Chairman.  The  third  paragraph 
has  not  been  reached. 

The  Chairman.  The  second  paragraph 
will  be  read. 

The  Clerk  read  as  follows : 

"The  number  of  such  oflicers  shall  not 
exceed  one  for  every  township,  borough, 
or  ward ;  and  no  person  shall  be  elected 
to  such  office  unless  he  is  a  citizen  of  the 
United  States,  a  qualified  elector  of  good 
moral  character  and  temi^erate  habits, 
resident  within  the  State  for  three  years, 
and  within  the  toAvnihip,  borough,  or  ward 
for  one  year  next  preceding  his  election  ; 
nor  if  he  has  been  convicted  of  any  infa- 
mous crime,  or  been  removed  by  the 
judgment  of  a  court  from  any  office  of 
trust  or  profit." 

Mr.  J.  W.  F.  White.  Mr.  Chairman  : 
I  move  that  the  committee  of  the  whole 
now  rise,  report  progress,  and  ask  leave  to 
sit  again. 

The  motion  was  agreed  to,  the  com- 
mittee rose,  and  the  President  hav- 
ing resumed  the  chaii-,  the  Chairman 
(Mr.  Harry  White;  reported  that  the 
committee  of  the  whole  had  had  un- 
der consideration  the  article  reported 
by  the  Committee  on  the  Judiciary,  and 
had  instructed  him  to  report  progress  and 
ask  leave  to  sit  again. 

Leave  was  granted  the  committee  of 
the  whole  to  sit  again  this  afternoon. 

Ml-.  J.  N.  PuRviANCE.  I  move  that  the 
House  take  a  recess. 

The  motion  was  agreed  to,  and  (at  one 
o'clock  and  four  minutes  P.M.)  the  Con- 
vention took  a  recess  until  three  o'clock. 

AFTERNOON   SESSION. 

The  Convention  re-assembled  at  three 
o'clock  P.  M. 

THE   JUDICIAL,   SYSTEM. 

'Mr.  Lilly.  I  move  that  the  House  re- 
solve itself  into  committee  of  tlie  whole 


on  the  article  reported  by  the  Committee 
on  the  .Judiciary. 

The  motion  was  agreed  to. 

The  Convention  accordingly  resolved  it- 
self into  committee  of  the  whole,  Mr. 
Harry  White  in  the  chair. 

The  Chairman.  When  the  committee 
rose  this  morning,  the  question  was  upon 
the  second  paragraph  of  section  fourteen, 
which  has  been  read. 

Mr.  Broomall.  I  move  to  strike  out 
the  first  line  of  the  paragraph,  that  is,  the 
seventh  line  of  the  section,  and  also  the 
eighth  line  down  to  and  including  the 
word  "and,"  and  also  in  the  ninth  line  to 
strike  out  the  words  "a  citizen  of  the 
United  States." 

Mr.  Armstrong.  I  ask  for  the  reading 
of  the  section  as  it  will  stand  if  amended. 

The  Clerk  read  as  follows: 

"Xo  person  shall  bo  elected  to  such 
office  unless  he  is  a  qualified  elector  of 
good  moral  character  and  temperate  hab- 
its, resident  within  the  State  for  three 
j^ears  and  within  the  township,  borough 
or  ward  for  one  year  next  preceding  his 
election,  nor  if  he  has  been  convicted  of 
any  infamous  crime  or  been  removed  by 
tlie  judgment  of  a  court  from  any  office  of 
trust  or  profit." 

Mr.  Broomall.  Now,  Mr.  Chairman, 
I  am  aware  that  this  is  the  amendment 
that  was  voted  down  this  morning  after 
the  speech  of  the  gentleman  on  the  other 
side  of  the  House,  (Mr.  Bowman,)  and  I 
will  here  say  that  if  the  members  of  this 
Convention  want  justices  of  the  peace 
elected  who  are  not  of  good  moral  char- 
acter, not  of  temperate  habits,  not  resi- 
dent within  the  State  for  three  years, 
nor  within  the  township,  borough  or  ward 
for  one  year,  if  they  want  those  elected 
who  have  been  convicted  of  infamous 
crimesor  have  been  removed  by  the  judg- 
ment of  a  court  from  any  office  of  trust  or 
protit,  the  better  way  would  be  to  vote 
down  this  paragraph  ;  otherwise  it  would 
be  safest  to  keep  it  in. 

I  know  it  has  been  asked  here  why  it  is 
that  we  do  not  provide  similar  qualifica- 
tions for  the  judges  of  the  courts  of  com- 
mon pleas. 

Mr.  HuNsiCKER.  I  rise  to  a  point  of 
order. 

The  Chairman.  The  delegate  will 
state  his  pomt  of  order. 

Mr.  Hunsicker.  The  paragraph  the 
gentleman  is  discussing  has  been  voted 
down. 

The  Chairman.  The  point  of  order  is 
not  well  taken.    The  delegate  from  Mont- 
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gomery  is  mistaken.  It  was  only  certain 
words  that  were  voted  down. 

Mr,  Broomall.  It  has  been  urged 
that  we  ought  to  make  similar  qualitica- 
tions  tor  judges  of  the  courts  of  common 
pleas  ;  but  we  are  providing  for  an  exist- 
ing evil.  When  men  such  as  are  desired 
not  to  be  elected  justices  of  the  peace  come 
to  be  elected  habitually,  or  even  some- 
times, as  judges  of  the  courta  of  common 
jjleas,  it  will  be  quite  time  enough  then  to 
put  in  such  a  provision ;  or,  I  may  answer, 
that  we  have  now  only  the  question  of 
justices  of  the  peace  before  us.  We  may 
see  proper  to  provide  similar  qualittca- 
tions  for  judges  when  we  come  to  that 
subject. 

This  amendment  has  been  voted  down 
once,  but  T  desire  to  have  a  vote  upon  it 
again,  for  the  sake  of  seemg  whether,  in 
the  sober  second  thought  of  the  Conven- 
tion, the  members  desire  men  who  have 
been  convicted  of  infamous  crimes  to  be 
elected  justices  of  the  peace.  It  is  a  very 
easy  matter  for  a  man  to  get  himself 
elected  a  justice  of  the  peace  in  a  ward  of 
this  city  or  in  a  township  in  some  of  the 
neighboring  counties  by  the  votes  of  a 
few  men  whom  he  can  control. 

Mr.  MacVeagh.  Will  the  gentleman 
allow  a  question? 

Mr.  Broomall.     Certainly, 

Mr.  MacVeagh,  Does  the  gentleman 
really  think  it  wise  for  us  to  negative,  in 
the  Constitution,  all  the  qualities  that  we 
think  undesirable  in  a  justice  of  the 
peace  ? 

Mr,  Broomall,  No,  sir,  I  do  not ;  but 
I  am  told  that  there  is  a  power  in  sohie  of 
the  cities  and  in  some  of  the  counties  ad- 
joining the  cities  that  can  control  the 
Legislature,  and  that  can  prevent  the 
Legislature  from  requiring  these  qvialifi ca- 
tions in  the  law  ;  and  that  being  the  case, 
I  think  it  w  )uld  be  wise  to  put  them  in  in 
such  a  way  that  they  cannot  be  ciianged  ; 
but  if  the  Convention  thinks  otherwise, 
let  the  members  have  just  as  bad  justices 
as  will  suit  their  tastes. 

Mr,  Lilly.  In  some  of  the  mining 
districts  of  Pennsylvania,  improper  men 
lill  these  positions.  I  do  not  know  that 
putting  this  into  the  Constitution  will 
prevent  their  being  elected.  If  it  would, 
I  say  God  speed  to  its  putting  in.  I  have 
in  my  mind"s  eye  a  justice  of  the  peace 
w^ho  was  elected  by  the  popular  vote  of 
his  township,  that  ought  to  be  in  the  State 
jirisou  now,  and  ought  to  have  been  there 
for  tlio  Inst  ten  years,  to  mj''  knowledge, 
if  iialf  what  people  say  of  him  is  true. 


A  Delegate.  Why  not  prosecute  him  ? 

Mr.  Lilly.  I  do  not  live  in  the  county, 
and  if  I  did  I  could  not  prosecute  him. 
I  may  be  told  that  it  is  a  bad  population 
that  elects  such  a  man.  That,  of  course, 
is  true.  I  do  not  know  that  this  is  going 
to  remedy  that.  If  we  can  prevent  such 
a  man  from  being  elected  justice  of  the 
peace  by  a  constitutional  provision,  I 
think  it  ought  to  be  done,  but  I  do  not 
pretend  to  say  that  it  can  be  done. 

Mr.  Buckalew.  Mr.  Chairman:  I 
should  like  to  know  how  the  gentleman 
from  Delaware  proposes  to  establisli  or  to 
ascertain  this  qualitication  of  good  char- 
acter. Is  that  to  be  determined  by  the 
Governor  of  the  Commonwealth  in  issu- 
ing a  commission  ?  Is  it  to  be  determ- 
ined by  some  court  ?  In  what  manner  is 
it  to  be  ascertained  ?  "A  man  of  temper- 
ate habits."  I  suppose  the  question  of 
the  temperate  habits  of  a  man  is  com- 
monly one  of  the  most  difficult  inquiries 
upon  wdiich  a  court  of  justice  or  any  other 
authority  can  enter.  These  provisions 
are  too  vague  and  indefinite  to  be  incor- 
porated in  the  Constitution  as  qualifica- 
tions for  the  office  of  justice  of  the  peace 
or  any  other. 

The  other  qualifications  required  in  this 
division,  that  the  candidate  shall  have 
been  for  three  years  a  resident  of  the 
State  and  sliall  have  resided  for  one  year 
in  the  election  division  in  which  he  is 
chosen,  can  be  ascertained  ;  and  the  two 
concluding  clauses  are  very  proper,  only 
I  think  they  ought  to  be  made  general 
and  apply  to  other  officers  besides  justices 
of  the  peace  as  w^ell  as  to  justices.  I  re- 
fer to  the  provision  that  any  person  con- 
victed of  an  infamous  crime,  or  who  shall 
have  been  removed  by  the  judgnaent  of  a 
court  from  any  ohice  of  trust  or  profit,  shall 
not  be  a  justice  of  the  peace.  Convic- 
tions of  that  sort  and  reniovals  from  office 
of  that  kind  ouglit  to  constitute  a  general 
disqualification  for  holding  office  in  this 
State.  I  have  no  objection  mj-self  to  vo- 
ting for  these  limitations,  and  I  do  not 
know  but  that  they  may  do  some  good, 
A  gentleman  proxioses  that  I  shall  move 
to  strike  out  the  words.  If  that  is  in  or- 
der I  will  make  the  motion.  It  is  not 
necessary,  either,  to  have  the  first  clause 
that  the  man  shall  be  an  elector  because 
the  Committee  on  Suffrage  have  a  gene- 
ral clause  that  one  of  the  qualifications  for 
holding  office  in  this  State  is  that  the  per- 
son shall  be  a  qualified  elector. 

Ml-.  MacVeagh.  Doubtless  the  Com- 
mittee   on    Officers   will  have  a  general 
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provision  upon  that  subject.  Tlicy  have, 
I  am  told. 

Mr.  BucKAi^EW.  Weil,  Mr.  Chairman, 
I  move  to  strike  out  these  words,  com- 
mencing in  the  ninth  line  :  "  A  qualitied 
elector  of  good,  moral  character,  and  tem- 
l)erat«  habits  resident  witiiin  the  .State  for 
three  years  and,"  so  that  it  will  read: 
"No  pei-soii  shall  he  elected  to  such  office 
unless  he  shall  have  resided  witliin  the 
township,  borough,  or  ward  for  one  year 
next  preceding  his  election."  I  think  tlie 
remainder  of  that  paragraph  may  be  well 
enough. 

Mr.  BKOOJrAL.i«  I  have  no  objection  to 
that  at  alL  I  would  suggest,  however,  to 
the  gentleman  that  he  let  the  words  "  tem- 
perate habits"  remain. 

The  Chairman.  The  Chair  will  re- 
mind the  delegate  from  Delaware  that  he 
has  already  s^joken  on  this  question  be- 
yond the  rule.  A  delegate  can  onlj'  speak 
once. 

Mr.  Bkoomall.  I  was  only  interrupt- 
ing the  gentleman  from  Columbia.  I  was 
not  aware  that  he  had  taken  his  seat.  { 
desire  the  Chair  to  pass  upon  the  question 
whether  I  have  spoken  to  the  gentleman's 
amendment  before. 

The  Chairman.  The  amendment  of 
the  delegate  froiu  Columbia  has  not  been 
received  and  read  by  the  clerk. 

Mr.  BucKALEW.  I  will  state  it  again. 
I  move  in  the  ninth  and  tenth  lines  to 
strike  out  the  words  "  a  qualified  elector 
of  good  moral  character  and  temperate 
habits,  resident  within  the  State  for  three 
years,  and,"  and  to  insert  the  words  "sliall 
have  resided  ;  "  so  as  to  read  : 

"No  person  shall  be  elected  to  such 
ofifice  unless  he  shall  have  resided  within 
the  township,  borough,  or  ward  for  one 
year  next  preceding  his  election." 

Mr.  Hazzard.  It  gratifies  me  very 
much  that  the  committee  appreciate  the 
importance  of  thisofiice  by  requiring  that 
the  justice  must  have  resided  in  the  State 
three  years. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Columbia. 

The  amendment  was  agreed  to  ;  there 
being  on  a  division,  ayes  thirty-eight ; 
noes  twenty-five. 

The  Chairman.  The  question  recurs 
on  the  amendment  offered  by  the  dele- 
gate from  Delaware. 

Mr.  EwiNG.  I  desire  to  offer  an  addi- 
tional amendment  to  strike  out  the  word 
"  or"  in  the  last  sentence  after  tlie  words 
"within  the  township,  borough,"  and  to 
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insert  after  the  word  "ward"  the  words 
"  or  aldcrmanic  district." 

The  Chairman.  That  is  not  an  amend- 
ment to  the  amendment.  The  question 
recurs  on  the  amendment  of  the  delegate 
from  Delaware. 

Mr.  MacVeagh.    What  is  it  ? 

The  Chairman.    It  will  be  read. 

The  Cleric.  It  is  to  strike  out  the  first 
sentence  down  to  the  word  "  no." 

Mr.  MacVeagh.  How  will  the  section 
read  as  amended  ? 

The  Clerk  read  as  follows : 

"No  person  shall  be  elected  to  such 
office  unless  he  shall  have  resided  within 
tlie  township,  borough,  or  ward,  for  one 
year  next  preceding  his  election,  nor  if 
he  has  been  convicted  of  any  infamous 
crime  or  been  removed  by  the  judgment 
of  a  court  from  any  office  of  trust  and 
profit." 

On  the  question  of  agreeing  to  the 
amendment  proposed  by  Mr.  Broomall,  a 
division  was  called  for,  which  resulted 
thirty-five  in  the  affirmative,  and  twenty- 
six  in  the  negative.  So  the  amendment 
was  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  paragraph  as  amended. 

Mr.  EwiNG.  I  now  ask  to  olTer  the 
amendment  to  strike  out  the  word  "or" 
after  the  words  "within  the  township, 
borough,"  and  insert  after  the  word 
"ward"  the  words  "or  district." 

Mr.  MacVeagh.  How  would  the  sec- 
tion then  read  ? 

The  Clerk  read  as  follows  : 

"No  person  shall  be  elected  to  such  of- 
fice unless  he  shall  have  resided  within 
the  township,  borough,  w^ard,  or  district 
for  one  j^ear  next  preceding  his  election, 
nor  if  he  has  been  convicted  of  any  infa- 
mous crime  or  been  removed  by  the  judg- 
ment of  a  court  from  any  office  of  trust  or 
profit." 

Mr.  HuNsiCKER.  Now  upon  the  section 
I  hope  that  this  gratuitous  insult  to  the 
l^eople  of  this  Commonwealth  will  not  be 
put  into  the  Constitution  of  the  State* 
Who  supposes  for  a  moment  that  in  any 
district  the  people  could  possibly  elect  a 
justice  of  the  peace  who  had  been  con- 
victed of  an  infamous  crime. 

Mr.  Lilly.  They  have  elected  some 
who  ought  to  have  been  convicted. 
[Laughter.] 

Mr.  HuNsiCKER.  Why  should  we  put 
in  such  a  provision  here  relating  to  jus- 
tices of  the  peace  and  not  relating  to  every 
other  officer  of  the  Commonwealth? 
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On  the  question  of  agreeing  to  the  para- 
gi-Eiph  asamended,  division  was  called  for, 
which  resulted  thirty-six  in  the  affirma- 
tive and  thirty  in  the  negative.  So  the 
paragraph  as  amended  was  agreed  to. 

The  Chairman  :  The  next  paragraph 
will  be  read. 

The  Clerk  read  as  follows  : 

"AnA^  justice  of  the  peace  or  alderman 
may  be  removed  from  office  by  the  judg- 
ment of  any  court  of  record  having  civil 
jurisdiction  held  within  the  county  or  the 
city  where  he  resides,  upon  complaint  of 
any  ten  citizens,  and  due  proof  upon 
hearing  of  such  misconduct  or  unfitness 
for  office  as  shall  be  declared  by  law  suffi- 
cient ground  for  removal." 

Mr.  J.  N.  PuRViANCE.  Mr.  Chairman  : 
I  move  to  strike  out  all  from  the  word 
"any"  down  to  and  including  the  word 
"removal,"  [laughter,]  which  would  em- 
brace the  whole  paragraph. 

The  Chairman.  The  Chair  would  sug- 
gest to  the  gentleman  from  Butler  that 
the  best  way  to  efitect  that  would  be  to 
vote  the  section  down. 

Mr.  J.  N.  PuRviAXCE.  The  section  pro- 
vides that  justices  of  the  peace  and  alder- 
men may  be  removed  by  the  judgment 
of  any  court  of  record  within  the  city  or 
county  where  he  resides,  upon  complaint 
of  any  ten  citizens  upon  dvie  proof  of  mis- 
conduct or  unfitness  for  office  as  shall  be 
declared  by  law  sufficient  ground  for 
removal. 

I  hope  this  section  will  not  be  adopted. 
If  such  a  constitutional  provision  should 
be  made,  you  would  scarcely  get  a  re- 
spectable and  responsible  man  to  accept 
the  office.  He  might  readily  see  that  he 
might  be  on  trial  at  every  term  of  court,  and 
especially  if  in  the  legal  course  of  proceed- 
ings before  him  he  nnght,  though  uninten- 
tionally, give  offence  to  litigants  before 
him.  Ten  men  could  readily  be  got  to  file 
a  complaint.  Under  such  circumstances 
you  would  not  be  able  to  get  the  best  men 
to  take  the  office  of  justice  of  the  peace. 
The  law,  as  it  now  exists,  is  good  enough, 
and  affords  ample  and  proper  remedy. 

Mr.  MacVeagh.  It  is  quite  clear  to  my 
mind,  that  you  will  put  this  office  of 
justice  of  the  peace,  if  this  section  be 
adopted,  in  such  a  position  that  no  decent 
man  will  possibly  hold  it.  There  may 
have  been  bad  men  elected  in  times  past, 
and  it  may  be  that  such  men  may  be 
elected  in  times  to  come ;  but  I  beg  you 
to  believe  that  in  many  of  the  districts  of 
this  State  the  magistrate  will  be  kept  in 
continual    hot    water   by  this  provision. 


You  have  already  declared  that  the  prob- 
abilities are  that  a  justice  of  the  peace  has 
been  convicted  of  some  infamous  crime, 
or  that  he,  at  least,  might  have  been 
or  ought  to  have  been  ;  and  that  if  he 
has  not  been  removed  by  a  court  from 
an  ofDce  of  trust  and  profit,  he  very 
soon  will  be.  Now  you  propose  that 
any  ten  men  may  bring  him  before  a 
court  and  have  a  hearing  against  him  for 
his  alleged  misconduct  or  unfitness  for 
office.  There  are  other  considerations  to 
be  regarded  in  securing  a  change  in  a 
constitutional  provision  beside  getting 
rid  of  bad  men.  If  you  cannot  trust  the 
people  with  the  election  of  these  officers, 
that  is  only  a  reason  for  putting  the  ap- 
pointment somewhere  else,  but  it  is  no- 
reason  for  compelling  the  persons  who 
take  this  office  to  be  men  of  dangerous 
character  or  no  character. 

Mr.  BucKALEv/.  Will  the  gentleman 
from  Dauphin  state  what  possible  remedy 
can  there  be  for  the  public  against  an  offi- 
cer of  this  sort?  We  must  make  some 
provision  for  the  removal  of  a  justice  of 
the  peace  or  an  alderman  for  high  of- 
fences. It  is  provided  here  that  the  rem- 
edy shall  lie  in  removal  upon  conviction 
by  a  court.  Is  a  justice  of  the  peace 
when  elected  to  hold  his  office  by  an  in- 
defeasible right  of  five  years? 

Mr.  MacVeagh.  No,  but  you  ought  to 
have  some  general  provision  as  to  public 
officers  which  would  apply  to  them  all.  I 
do  not  believe  that  in  the  country  dis' 
tricts  there  are  bad  men  filling  the  office 
of  justice  of  the  peace.  Thereare  no  more 
worthy  or  better  men  in  office  than  many 
of  these  very  gentlemen.  Now,  can  it  be 
that  you  will  provide  that  any  ten  men 
may  drag  into  a  court,  on  a  charge  of  mis- 
conduct in  office,  the  justices  of  the  peace 
in  every  city  and  county  of  this  broad 
Commonwealth  ? 

This  office  of  magistrate  has  been  of  high 
respectability  in  the  rural  districts  of  the 
State.  I  believe  in  a  carefullj'  drawn  pro- 
vision that  will  alloAV  a  hearing  in  any 
case  of  complaint,  and  if  you  will  present 
a  general  provision  of  that  kind,  I  will  go 
as  far  as  anybody  to  secure  it.  But  what 
I  do  insist  upon  is  that  you  do  not  make 
this  office  of  justice  of  the  peace  specially 
disgraced  so  that  it  will  not  be  held  anj''- 
where  by  a  decent  man.  It  seems  to  me 
that  is  the  character  of  these  special 
provisions  ;  and  I  think  that  we  are  run- 
ning into  them  to  an  extent  that  will  be 
disgraceful  in  a  legislative  body.  I  think 
we  are  legislating  specially  entirely  too 
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much.  Let  us  have  a  general  provision 
that  will  aflect  all  the  public  oiiicers  alike, 
not  specially  the  justices  of  the  i^eace. 
That  is  what  this  ought  to  be. 

Mr.  BuCKALEW.  My  inquiry  related  to 
what  remedy  tlie  gentleman  proposed.  I 
am  not  in  favor  of  tliis  jirovision  as  it 
stands. 

Mr.  MacYkagh.    I  thought  you  were. 

Mr.  BucKALEW.  As  it  is  drawn  it 
would  allow  a  mayor's  court  or  other  lo- 
cal court  to  take  jurisdiction  of  these 
cases,  I  do  not  see  any  objection  to  con- 
tiding  tliis  power  of  removal  in  the  regu- 
lar court  of  conimon  pleas  of  the  county, 
but  I  would  liave  the  complaint  preferred 
to  the  court  by  one-third  of  the  electors 
of  the  district  in  which  the  justice  resides, 
in  order  that  be  sliould  not  be  subjected 
to[the  harrassmienf  of  frivolous  complaints. 

Mr.  MacTeagh.  I  believe  there  is  am- 
ple remedy  in  the  common  law  of  tliis 
State  for  the  punishment  of  any  justice 
who  conimits  any  ottence  for  wliicli  he 
slioiild  be  removed.  You  require  legis- 
lation in  order  to  niake  this  at  all  efficient. 
You  say  that  the  Legislature  shall  decide 
what  shall  be  sutiicient  ground  of  remo- 
val, and  then  the  matter  shall  be  heard 
in  this  summary  way — not  a  mode  of  re- 
moval and  punishment  for  corruption  in 
his  ofifice  ;  and  you  must  remember  tliat 
there  are  decent  men  who  hold  this  office. 

Mr.  BucKALEW.  All  tliat  I  insist  upon 
is  that  justices  of  the  iJeace  shall  not  hold 
their  office  cotistitutionally,  in  defiance  of 
law  and  in  detiance  of  the  people,  for  the 
whole  period  of  live  years.  I  do  not  care 
what  form  the  remedy  assumes,  liut  I  in- 
sist upon  it  that  we  sliall  have  provision 
by  which  the  common  rights  of  the  peo- 
ple in  any  district  can  be  vindicated 
against  a  criminal  or  an  infamous  public 
othcer;  but  if  you  leave  this  clause  that 
justices  of  the  peace  shall  be  elected  and 
commissioned  for  a  period  of  five  years, 
and  say  nothing  else,  no  power  in  this 
State  can  remove  him. 

Mr.  PIakzakp.  I  move  to  amend  the 
paragraph  so  as  to  make  it  read  :  "Any 
justice  of  the  peace  or  alderman  may  be 
removed  from  office  by  the  judgment  of 
any  court  of  record  having  civil  jurisdic- 
tion held  within  tlie  county  or  cit^'  wliere 
he  resides,  in  a  manner  to  be  provided  by 
law,'^     I  would  strike  out  all  the  rest. 

Mr.  BuciCALEW.  Say  *'by  ilie  court  of 
common  pleas.'' 

Mr.  CoRBETT.    "Quarter  sessions." 

Mr.  Armstroxg.  The  proper  designa- 
tion of  the  court  is  the  court  of  common 


pleas.  Holding  the  quarter  sessions  is  a 
more  function  of  the  judge's  office.  The 
court  is  the  court  of  common  pleas. 

Mr.  Hazzard.  I  am  opposed  to  this 
ten-men  provision.  Unless  a  justice  of 
the  peace  is  a  very  negative  man,  tliere 
might  be  ten  persons  found  in  tlie  com- 
munity that  would  be  disposed  to  liarrass 
hini  after  every  suit  he  tried.  Since  tlie 
Legislature  in  their  wisdom  have  opened 
the  door  so  widelj'^  for  perjury  and  al- 
lowed the  litigants  to  swear  in  their  own 
cases  before  a  magistrate,  the  result  is  to 
have  about  ten  witnesses,  and  after  both 
sets  of  witnesses  sworn  on  the  respective 
sides,  and  one  half  of  them  sworn  lies, 
and  tiie  magistrate  decides  against  one 
party  or  the  other,  as  he  must  do,  then  he 
has  ten  men  right  at  once  to  go  to  court 
with  him,  and  they  will  be  worrying  him 
before  the  court  all  the  time. 

The  amendment  I  move,  is  to  strike  out 
all  after  the  vrord  "resides,"  and  insert, 
"in  a  manner  to  be  iirovided  by  general 
law." 

Mr.  Armstrong.  I  suggest  that  it  be 
made  to  read  thus  : 

"Any  justice  of  the  peace  or  alderman 
may  be  removed  from  office  bj'  the  judg- 
ment of  the  court  of  quarter  sessions  hav- 
ing jurisdiction  within  the  county  or  city 
where  he  resides  upon  comiilaint  of  any 

citizens," — let  the  number  be  fixed 

afterwards — "and  due  proof  upon  hearing 
of  sucli  misconduct  or  unfitness  for  office 
as  shall  be  declared  by  general  law  suffi- 
cient ground  for  removal." 

Mr.  Hazzard.  I  do  not  like  that,  be- 
cause tlie  Legislature  may  put  in  this  ten- 
men  provision. 

Mr.  BROorAEL.  Will  the  gentleman 
from  Washington  allow  me  to  make  a 
suggestion  ? 

The  Chair^iax.  The  amendment  will 
nOAV  be  read  by  the  Clerk. 

The  Clerk.  The  paragraph  as  amend- 
ed will  read  as  follows : 

"Any  justice  of  the  peace  or  alderman 
ma\^  be  removed  from  office  by  the  judg- 
ment of  any  court  of  record  having  civil 
jurisdiction  held  within  the  county  or  the 
city  where  he  resides,  in  a  manner  to  be 
prescribed  by  general  law." 

Mr.  HuxsicKER.  If  I  understand  the 
position  now  of  this  article,  it  is  this:  A 
judge  of  the  Supreme  Court  is  eligible  to 
that  office  although  he  may  have  been 
convicted  of  an  infamous  crime  ;  the  same 
is  true  of  a  judge  of  the  inferior  court; 
and  the  only  judicial  officer  in  the  State 
who  is  made  absolutely  pure  by  the  Con- 
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stitution  itself  as  a  justice  of  the  peace. 
And  now  you  propose  to  try  that  justice 
of  the  peace  in  a  manner  to  be  prescribed 
by  law  before  one  of  the  judges  who  may 
have  been  convicted  of  an  infamous 
crime  !  Is  not  that  exactly  the  position 
in  which  this  Convention  has  got  itself  by 
the  attempt  to  legislate  in  our  organic  law  ? 

I  make  this  point  with  due  respect ;  I 
mean  nothing  vmkind  by  it ;  but  is  not 
that  exactly  the  pcjsition  in  which  the 
Convention  now  presents  itself  to  the 
minds  of  the  delegates  on  this  lioor  ?  I 
trust  that  not  only  the  amendment  but 
that  the  whole  paragra^^h  itself  will  be 
voted  down  as  entirely  unnecessary  and 
uncalled  for  by  any  exigencies  of  the 
times. 

Mr.  Bkoojiall.  I  desire  to  know 
whether  I  have  spoken  on  this  amend- 
ment ? 

The  Chairman;.  The  delegate  from 
Delaware  has  not. 

Mr.  BroomalIj.  Then  I  will  suggest 
to  the  gentleman  from  Washington  that 
he  modify  his  amendment  so  as  to  have  it 
read  in  this  way  : 

"Any  justice  of  the  peace  or  alderman 
may  be  removed  from  office  by  the  judg- 
ment of  any  court  of  quarter  sessions  hav- 
ing jurisdiction  within  the  county  or  city 
within  which  he  resides,  upon  due  proof, 
upon  hearing,  of  such  misconduct  or  un- 
fitness for  office  as  shall  be  declared  by 
law  sufficient  ground  for  removal,"  leav- 
ing to  the  Legislature  to  decide  what 
shall  be  sufficient  ground  for  removal. 

]SIr.  MacVeagh.  Would  the  gentle- 
man allow  an  appeal  to  the  Supreme 
Court  ? 

Mr.  Bkoomall.  If  the  gentleman 
wishes  to  put  in  a  provision  to  that  effect,  I 
have  no  particular  objection.  There  is  this 
however,  that  strikes  me  as  rather  remark- 
able, that  one  of  the  majority  of  the  Com- 
mittee on  the  Judiciary,  who  Avere  unani- 
mous in  this  report,  should  call  upon  one 
of  the  minority  and  a  dissenting  member 
to  defend  it  before  the  Convention. 

Mr.  MacVeagh.  I  thought  this  was 
your  section. 

Mr.  BROOMAT-.L.  No,  »ir  ;  I  dissented 
in  committee. 

jSIr.  MAcVEAan.  Then  we  have  both 
changed.     [Laughter.] 

INIr.  Broomall.  I  see  no  reason  why 
there  should  not  be  somewhere  a  provi- 
sion to  remove  a.  justice  of  the  peace. 
We  can  remove  judges,  we  can  impeach 
Governors,  we  can  remove  almost  every 
other,probably  every  other  officer  but  a  jus- 


tice of  the  peace,^  au€l  I  see  no  reason  yvhy 
there  should  not  be  some  way  for  his  re- 
n^oval ;  but  I  am  willing  to  leave  it  to  the 
Legislature  to  say  what  shall  be  sufficient 
ground  for  removal. 

Mr.  HuNSicKER.  Allov/"  me  to-  ask  a 
question  ? 

Mr.  Broomael.     Certainly. 

Mr.  HuNSiCKER.  "Wo'uld  not  the  Leg- 
islature have  that  power  without  anj' pro- 
vision ? 

Mr.  Bboomaee.  If  we  lii«it  ourselves 
to  pixtting  into  the  Constitution  nothing 
but  that  which  is  absolutely  necessary  no- 
body will  be  better  pleased  than  I,. but 
the  Constitution  will  be  very  abort  in- 
deed ;  and  it  is  questionable  too  whether 
the  Legislature  would  have  the  power 
without  being  so  authorized.  We  have- 
empowered  the  justices  to  hold  office  for 
five  years,  and  unless  some  provision  is 
made  for  their  removal,  it  is  very  ques- 
tionable whether  they  could  be  removed 
by  the  Legislature. 

Mr.  Bowman.    If  the  gentleman 

Mr.  Bkoomall.  I  yield  for  a  ques- 
tion. 

Mr.  Bowman.  If  the  gentleman  wili 
turn  to  the  report  on  our  files  of  the  Com- 
mittee on  Impeachment  and  Peemoval 
from  office,  of  which  Mr.  Biddle,  I  think, 
was  chairman,  he  will  find  that  it  is  a 
very  excellent  repiort,  and  contains  this- 
provision : 

"  Section  -i.  All  oflicera  shall  hold  their 
offices  onlj'  on  the  condition  that  they  be- 
have themselves  well  while  in  office,  and 
shall  be  removed  on  conviction  of  misbe- 
havior in  office  or  of  an  infamous  crime." 

That  covers  the  Avhole  ground. 

Mr.  Broomale.  That,  however,  has 
not  passed.  We  have  not  acted  upon  that 
section  as  I  understand. 

The  Chairman.  The  Chair  will  in 
form  the  delegate  that  it  has  gone  to  a 
committee  of  the  whole. 

Mr.  Broomaee.  Then,  individually,  I 
shall  not  insist  any  further  on  this  para- 
graph against  those  who  reported  it. 

ISfr.  MacVeagh.  My  recollection  dis- 
tinctly is  that  this  is  the  proposition  of 
the  gentleman  from  Delaware.  I  was  op- 
posed to  it  in  committee.  I  sat  quiet  in 
order  that  he  might  bring  it  before  the 
House.  I  have  been  opposed  to  it  always ; 
never  voted  for  it  in  1113'  life. 

Mr.  Broomaee.  The  gentleman  is  la- 
boring under  two  or  three  mistakes,whiclj 
probably  I  could  mention  if  it  were  not 
that  it  would  bo  improper  in  open  Con- 
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vention  to  state  what  took  place  in  com- 
mittee. 

Mr.  BowMAX.  One  word.  I  think  the 
discussion  upon  this  paragraph  under 
consideration  may  as  well  slop  here  as 
anywhere  else,  so  it  seems  to  me.  Now 
let  us  vote  this  down,  and  when  we  get  to 
the  ropo.vt — from  which  I  have  read — and 
I  think  there  is  not  a  gentleman  here  but 
Miiat  will  go  for  the  repoi-t  of  that  com- 
mittee, we  can  provide  for  the  case. 

^Ir.  Alkicks.  You  were  a  member  of 
that  committee  ? 

Mr.  Bow^iAN.  Xo,  sir.  I  was  not  a 
member  of  that  committee  hy  any  means. 
But  the  section  of  its  report  which  I  have 
read  obviates  all  the  difficulties  gentle- 
men have  been  speaking  of  when  they 
tell  \is  that  there  is  no  waj^  provided  to 
remove  a  justice  of  the  peace  from  office. 
This  section  makes  that  provision  by 
simply  saying  that  if  he  shall  misbehave 
himself  in  office  or  if  he  shall  be  guilty  of 
an  infamous  crime,  he  may  be  removed, 
and  the  mode  is  pointed  out,  and  clearlj^. 
It  is  a  matter  wiiich  properly  belongs  to 
the  report  of  that  committee;  it  does  not 
belong  hero. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Washington  (]\ir.  Hazzard.) 

The  amendment  was  rejected. 

Tlie  Chairman.  The  question  recui-s 
on  the  paragraph. 

The  i^aragraph  was  rejected. 

The  Chairman.  The  next  paragraph 
will  be  read.  , 

The  Clerk  read  as  follows  : 

"In  each  city  having  a  population  ex- 
ceeding two  hundred  thousand,  there 
shall  be  established,  in  lieu  of  the  office 
of  alderman  and  justice  of  the  peace  as 
the  same  now  exists,  one  court  (not  of 
record)  of  police  and  small  causes  for 
each  thirty  thousand  inhabitants.  Such 
court  shall  be  held  by  judges  learned  in 
the  law^  who  shall  have  been  admitted  to 
and  shall  have  at  least  five  years"  practice 
in  the  court  of  common  jileas  in  the  judi- 
cial district  in  which  said  citj^  is  located. 
Their  term  of  office  shall  be  seven  j'^ears, 
and  they  shall  be  elected  on  general 
ticket  by  all  the  C|ualified  voters  of  such 
citj'.  They  shall  be  compensated  only 
by  fixed  salaries,  and  shall  exei'cisesuch 
jurisdiction,  civil  and  criminal,  as  is  now 
exercised  bj'  aldei-men  and  justices  of  the 
l^eace,  and  such  other  jurisdiction  as  may 
be  from  time  to  time  prescribed  by  law."' 

Mr.  Ar.MSTRONG.  I  desire  to  say  a  few 
vrords  in  explanation  of  this  provision, 


and  first  I  will  move  to  amend,  after  the 
word  "  causes,"  in  the  twenty-second  line, 
bj'  inserting  '<  not  exceeding  §300." 

Upon  the  general  question,  I  desire  to 
bring  the  subject  to  the  attention  of  the 
committee,  and  will  do  so  very  briefly. 
The  complaints  which  reached  the  com- 
mittee were  chiefly  from  the  city  of  Phila- 
delphia, and  the  abuses  which  now  char- 
acterize the  administration  of  the  inferior 
magistrates  of  this  city  seem  to  be  wholly 
disgraceful.  There  are  at  present  in  the 
citj'  of  Philadelphia  eighty-two  aldermen, 
and  there  is  an  average  of  between  fifty 
and  sixty,  probably  about  fiftj'-five,  coiu- 
mitments  every  day.  Of  these  it  is  repre- 
sented to  the  committee  that  only  about 
one  in  four  or  five  is  justifiable. 

Mr.  Hanna.  Will  the  gentleman  allow 
me  to  ask  him  a  question "? 

Mr.  Armstrong.    Yes,  sir. 

INIr.  Hanna.  The  information  I  have 
is  that  there  are  seventy-two  aldermen. 

Mr.  Armstrong.  I  had  it  on  my  notes 
"eighty-two."    Possibly  I  am  mistaken. 

I  cannot  better  express  the  condition  of 
things  existing  in  this  city  than  by  read- 
ing from  the  report  of  the  inspectors  of 
the  Philadelphia  county  i3rison.  I  do  so 
for  the  purpose  of  shortening  mj^  remarks 
and  bringing  the  subject  distinctly  to  the 
attention  of  the  Convention.  In  the  re- 
port of  the  inspectors  of  the  Philadelphia 
countj'  prison,  made  to  the  Legislature  in 
February-,  1S72,  and  which,  of  course,  em- 
braces the  statistics  of  the  j'ear  1871,  it  is 
stated  : 

"Of  the  prisoners  committed  for  trial 
during  the  past  year,  nine  thousand  eight 
hundred  and  twenty-three,  six  thousand 
six  hundred  and  ninety-seven  were  dis- 
charged b3"  the  committing  magistrates, 
and  in  the  cases  of  foui  hundred  and  fif- 
teen the  bills  of  indictment  were  ignored 
by  the  grand  jury.  These  figures  show  a 
larger  tiian  usual  proportion  of  persons 
discharged  without  being  brought  to  trial, 
(nearly  three-fourths  of  the  whole  num- 
ber committed,)  who,  as  a  general  rule, 
settled  their  cases,  as  it  is  termed,  with  the 
conmiitting  magistrates.  It  is  obvious, 
that  so  long  as  the  income  of  these  officers 
depends  directly  upon  the  fees  accruing 
from  cases  brought  before  them,  commit- 
ments for  trivial  or  unnecessary  causes 
will  be  multiplied. 

"The  board  again  desires  to  express  its 
opinion  of  the  necessity''  of  a  reform  in  the 
police  magistracy  of  Philadelphia,  and  in 
view  of  the  proposed  Convention  to  re- 
form the  State  Constitution,  it  would  in- 
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voice  the  aid  of  all  good  citizens  to  secure 
the  necessary  change  in  our  organic  law 
for  tJiis  puri^ose.  As  has  Ijeen  often 
nrged  in  these  annual  reports,  we  would 
here  again  submit  that  the  great  and 
foremost  e\il  in  the  criminal  depart- 
ment of  Philadelphia  is  the  systein  of 
police  magistracy ;  and  no  reform  is 
so  much  needed  as  a  change  at  least 
in  the  mode  of  compensation  of  our  com- 
mitting magistrates.  So  long  as  their 
receipts  are  directly  dependent  upon  and 
swollen  by  what  must  be  stated  to  be  sim- 
ply a  traffic  in  the  manipulation  of  petty 
crime,  it  is  idle  to  anticipate  radical  im- 
provement in  the  treatment  of  this  class  of 
criminals.  It  is  difficult  to  believe  that 
such  a  s^'stem  of  magistracy  can  be  toler- 
ated in  a  city  like  Philadelphia,  and  that 
her  citizens  can  sit  quietly  under  so  great 
a  reproach.  If  our  police  magistrates  were 
removed  from  the  sphere  of  ixslitics  by  a 
change  in  the  mode  of  selection  ;  if  they 
held  their  offices  by  a  good  behavior  ten- 
ure ;  were  required  to  be  leai-ned  in  the 
law  ;  and  were  compensated  by  adequate, 
fixed  salaries,  in  place  of  fees,  a  reform 
■would  be  accomplished,  the  ettects  of 
which  upon  social  improvement  can  scarce- 
ly be  estimated." 

In  the  same  connection  I  will  read  also 
an  article  published  and  circulated  exten- 
sively by  Henrjv^  C.  Lea,  who  is  not  only 
recognized  as  a  man  of  great  ability,  but 
wlio  has  given  very  special  attention  to 
this  subject.  Speaking  of  the  aldermen 
of  this  city,  ho  says  : 

"There  is  probably  no  more  prolific 
source  of  wrong  and  crime  amongst  us 
than  our  system  of 'administering  justice 
in  petty  cases.  It  is  true,  that  tbi'oughout 
the  State  the  justices  of  the  i^eaoe  are  usu- 
ally upright  men,  selected  by  neighbors 
who  know  their  abilities,  and  their  dis- 
charge of  their  duties  is  doubtless,  in  the 
main,  substantially  satisfactory.  In  a 
large  city  like  Philadelphia,  however,  the 
case  is  different.  The  candidate  for  alder- 
man is  usually  an  individual  unknown  to 
the  majority  of  voters,  but  too  well 
known  to  the  violent  and  reckless  men 
who  manage  primary  elections  and  dole- 
gate  conventions.  The  position  has  few 
attractions  for  honest  men  who  can  earn 
a  reputable  sui5ix)rt,  for  the  number  of 
these  officials  is  so  great  that  the  revenues 
of  the  office,  if  confined  to  legal  foes  and 
legitimate  business,  are  inadequate.  Tho 
voter,  therefore,  has  little  choice  in  tlie 
exercise  of  his  suffrage  ;  he  votes  in  igno- 
rance of  tho  character  of  his  candidate. 


without  much  thought  as  to  the  import-" 
ance  of  the  matter,  and  with  the  general 
conviction  that  it  makes  little  difference- 
Avhich  of  t\\o  unfiL  conipetitors  is  chosen. 
Everything,  therefore,  conspires  to  place 
in  office  venal,  brutal,  and  unprincipled 
men,  whose  sole  object  is  to  extract  the 
largest  possible  amount  of  gain  from  the 
lx)sition,  and  who  have  little  scruple  how 
that  gain  is  to  l>e  obtained.  To  such  men 
is  contided  power,  almost  despotic  and  ir- 
responsible, over  the  poor,  the  friendless, 
and  the  helpless ;  and  the  sum  of  miscr^- 
which  the3'  cause,  if  it  could  ]je  shown  in 
the  aggregate,  niight  well  startle  and  pat 
to  shame  the  Christian  community  which 
permits  it." 

I  do  not  propose  to  fo-Uow  these  very 
striking  and  forcible  remarks  with  any 
words  of  my  own.  I  cannot  more  forci  bly 
bi'ing  the  gravity  and  iniportanoe  of  this 
question  to  the  attention  c-f  the  commit- 
tee. We  think  Xi'e  have  found  a  remedy. 
Perhaps  it  is  not  perfect ;  doubtless  the 
suggestions  of  the  Convention  may  per- 
fect it ;  but  we  think  we  have  struck  upon 
a  plan  which,  if  it  be  carried  out  in  the 
spirit  in  which  it  is  intended,  will  allevi- 
ate the  evils  to  a  very  remarkable  extent. 

During  the  last  year,  in  1872,  there  were 
forty  thousand  arrests  in  this  city,  of 
whom  nineteen  thousand  were  committed, 
and  a  very  large  proportion  of  them, 
about  threo-fourtiis,  wore  discharged  vrith- 
out  a  trial  at  all,  and  very  many  of  then^i 
by  collusion  between  the  magistrates  and 
the  parties  accused  or  their  friends. 

It  would  be  tedious  to  detain  t]>e  com- 
mittee with  a  statement  of  the  frightful 
oppression  which  is  exercised  in  this 
regard.  Persons  are  arrested  upon  the 
most  trivial  pretences,  are  brought  before 
these  magistrates,  sometimes  conunitted, 
very  frequently  time  allov/ed  them  until 
they  can  see  their  friends,  and  they  are 
allowed  to  settle,  on  payment  of  costs 
averaging  about  seven  dollars  a  sviit ;  and 
in  very  n^anj'  instances  these  fees,  thus  il- 
legally e?itracted,are  divided  between  the 
alderman,  the  police  officer,  and  other 
parties  who  are  interested.  This  is  done 
to  an  enormous  extent. 

Again,  very  many  of  these  commit- 
ments are  never  returned.  Thousands  of 
them  are  not  returned  to  the  court  at  all, 
and  whenever  it  is  threatened  that  a  par- 
ticular case  Vi'ill  be  brought  to  tlie  notice 
of  tho  court  of  quarter  sessions,  a  means 
is  found  for  quietly  discharging  the  pris- 
oner b}'  the  magistrate  hiniself.  Thus 
persons  are  dragged  from  their  families. 
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often  imprisoned  for  a  night  or  a  day, 
souietimes  for  several  days,  when  there  is 
no  sufficient  probable  cause  to  presume 
guilt,  and  in  some  instances  without  the 
necessary  affidavit  of  probable  guilt. 

I  do  not,  as  1  before  remarked,  desire  to 
detain  the  committee  b}'  dwelling  upon 
these  frightful  details.  There  are  other 
gentlemen  here  who  are  familiar  with 
them  and  who  will  state  thein.  I  have 
thus  far  trespassed  upon  the  time  of  the 
committee  only  for  the  purpose  of  bring- 
ing to  their  attention  the  magnitude  of 
the  evil  which  we  have  undertaken  to 
remedy.  • 

Mr.  J,  N.  PuRViANCE.  For  the  purpose 
of  bringing  the  whole  matter  directly  be- 
fore the  committee,  I  move  to  strike  out 
from  the  nineteenth  line  to  the  thirtieth 
line  inclusive.  That  bring-s  up  the  whole 
question  as  to  whether  this  proposition 
shall  be  rejected  or  adopted. 

Mr.  Akmstrokg.  I  rise  to  a  parliamen- 
tary inquiry'.  I  desire  to  know  wliether 
the  amendment  I  proposed,  to  insert  after 
the  word  "causes"  the  words  "not  ex- 
ceeding three  hundred  dollars,"  was 
adopted  ? 

The  Chairman.  It  has  not  been.  No 
vote  has  been  taken  upon  it.  Wiiat  is  the 
amendment  of  the  delegate  from  Butler? 
Mr.  J.  X.  PuEviANCE.  My  motion  is 
to  strike  out  from  the  nineteenth  line  to 
the  thirtieth  line  inclusive. 

Mr.  CoRBETT.  I  rise  to  a  point  of  order. 
Is  that  an  amendment  at  all? 

The  Chairmax.  The  delegate  from 
Butler  proposes  to  strike  out  the  whole 
paragraph,  and  that  cannot  be  done  at  this 
time. 

Mr.  J.  X.  PuRviAXCE.  In  answer  to 
the  remarks  of  the  chairman  of  the  Judi- 
ciary Committee,  I  will  say  that  I  am  op- 
posed to  the  whole  jiaragraph  upon  tlie 
ground  that  it  introduces  into  the  Consti- 
tution a  new  judicial  office  entirelj^,  a  po- 
lice judge,  unheard  of  in  the  jurispru- 
dence of  Pennsylvania  before.  Now,  the 
Constitution  in  regard  to  the  courts  de- 
clares that  the  ji\dicial  ix)wer  of  this  Com- 
monwealth shall  be  vested  in  a  Supreme 
Court,ctc.,and  such  other  courts  as  the  Leg- 
islature maj''  from  time  to  time  establish. 
Under  this  Constitution,  ample  povrer  is 
conferred  upon  the  Legislature  to  estab- 
lish this  court  in  the  city  of  Philadelphia, 
for  it  is  the  only  place  in  the  Common- 
wealth to  which  it  applies,  if  such  a  court 
be  necessary',  and,  therefore,  1  take  it,  it  is 
not  in  place  that  we  should  put  it  in  the 
Constitution  of  the  Commonwealth.    We 


already  have  in  tlie  Constitution  ample 
l)ower  for  the  establishment  of  this  court, 
if  it  be  necessary,  and  I  therefore  see  no 
necessity  whatever  for  the  adoption  of 
this  paragraph  of  the  section. 

If  the  evils  exist  which  are  complained 
of  by  the  gentleman  from  Lycoming,  and 
if  the  aldermen  and  other  officers  of  the 
city  of  Philadelphia  are  so  corrupt  and  in- 
efficient and  unfit  to  discharge  their  duty, 
then  itisatoncethe  province  of  the  peoi)le 
of  tliis  city  to  appeal  to  the  law-making 
power  under  the  present  Constitution  for 
a  remedy,  and  that  that  remedy  would 
be  accorded  to  them  no  one  can  doubt,  if 
the  grievances  are  so  great  as  are  repre- 
sented. But,  as  has  been  remarked  by 
the  gentleman  from  Dauphin,  if  we  are  to 
make  a  Constitution  that  is  to  meet  all  the 
wants  of  the  different  localities  of  the 
Commonwealth,  and  not  applj'  co  the 
whole  State  in  the  adoption  of  general 
principles  in  our  organic  law,  we  might 
sit  here  for  years  before  we  could  accom- 
modate »all  the  wishes  of  the  people 
throughout  the  State.  Our  province  is  to 
declare  general  principles,  and  when  we 
have  done  that,  we  must  leave  the  details 
to  the  Legislature.  The  general  power 
under  the  Constitution  as  it  now  exists 
is  ample  for  this  very  purpose,  and  pro- 
vides ample  remedy  in  the  case  suggested 
by  the  gentleman  from  Allegheny  and  in 
the  paragraph  now  under  consideration  : 

"The  judicial  power  of  this  Common- 
wealth shall  be  vested  in  the  Supreme 
Court,  in  courts  of  oyer  and  terminer  and 
generaljail  delivery,  in  a  court  of  common 
pleas,  orphans'  court,  register's  court,  and 
a  court  of  quarter  sessions  of  the  peace  in 
each  county  ;  in  justices  of  the  peace,  and 
in  such  other  courts  as  the  Legislature  may 
from  time  to  time  establish." 

Here  is  the  power  given  in  the  present 
Constitution  to  the  Legislature  to  estab- 
lish this  police  court  in  the  city  of  Phila- 
delphia if  it  becomes  necessary.  I  am 
opposed,  Mr.  Chairman,  to  the  introduc- 
tion into  our  Constitution  of  things  that 
are  already  provided  for  by  the  present 
Constitution.  Wherever  there  is  a  Avant, 
and  the  present  power  is  not  sufficient  to 
supply  that  Avant  or  to  alford  a  remedy, 
then  let  us  have  a  constitutional  pro- 
vision; but  wherever  the  power  exists 
under  the  present  Constitution,  then  I 
take  it  we  are  encumbering  and  loading 
down  the  instrument  we  are  framing  too 
heavily,  by  providing  for  it  here,  and  it  is 
too  much  loaded  already. 


278 


DEBATES  OF  THE 


With  these  views,  I  hope  the  whole 
paragraph  will  be  voted  clown. 

Mr.  Hay.  Mr.  Chairman  :  I  am  en- 
tirely in  harmony  with  the  views  of  the 
Judiciary  Committee  as  expreased  in  this 
section  in  so  far  as  their  desire  is  to  lessen 
the  number  of  aldermen  in  the  cities,  and 
to  increase  the  efficiency  of  persons  hold- 
ing that  office,  and  in  so  far  as  thej^  think 
these  ofllcers  should  be  compensated  by  a 
fixed  salary  paid  out  of  the  city  treasury  ; 
but  I  cannot  bring  mj^self  to  favor  the  sec- 
tion as  reported,  and  which  is  now  before 
the  committee,  because  of  its  proposal  to 
abolish  the  old  office  of  alderman  and  sub- 
stitute in  place  of  it  a  new  and  unfamiliar 
office  having  a  new  designation.  I  see  no 
reason  Avhy,  because  bad  men  have  been 
elected  aldermen  in  our  cities,  we  should 
abolish  the  office  itself.  Our  object  should 
rather  be  to  improve  the  office,  rectify  any 
abuses  which  may  exist  in  its  administra- 
tion, and  devise  nieasux-es,  if  possible, 
whicli  will  secure  the  selection  of  better 
men  to  fill  it.  But  I  am  not  in  favor  of 
abolishing  an  office  useful  to  the  people, 
to  which  they  have  been  accustomed  for 
many  generations.  The  designation  of  al- 
derman, is  an  old  and  honorable  one, 
which  has  been  borne,  and  is  yet  borne, 
by  many  upright,  honoiuble  and  good  cit- 
izens. 

I  cannot  favor  the  section  for  another 
reason.  It  proposes  that  these  otiices  of 
police  justices  or  aldermen,  or  by  what- 
ever name  they  may  be  finally  called, 
shall  be  filled  only  by  persons  learned  in 
the  law.  In  my  opinion,  this  provision 
would  only  tend  to  secure  the  placing  in 
office  of  some  of  the  very  worst  men  in 
the  community.  Tliere  is  not  a  more  dan- 
gerous and  less  worthy  class  of  men  than 
the  lowest  grade  of  those  who  have  been 
admitted  to  the  practice  of  the  law  ;  and 
this  section  would  i^ractically  so  operate 
as  to  give  to  these  men,  who  are  unable 
to  sustain  or  advance  themselves  in  their 
profession,  offices  by  which  they  would 
simply  be  enabled  further  to  degrade 
themselves  and  the  community  in  -which 
they  lived.  There  are  in  every  large  city 
manj''  worthy,  upright,  good  citizens, 
familiar  with  the  principles  of  justice, 
thoroughly  competent  to  discharge  the 
duties  of  an  alderman,  and  better  fitted 
in  many  ways  for  the  position  than  ai^ 
the  most  inefficient  and  dependent 
iiangers-on  of  the  legal  profession,  who 
Avon  Id  be  the  only  ones  who  would  be 
found  willing  to  take  the  ofiices  to  be 
created  by  this  new  section. 


In  my  opinion,  also,  the  number  of 
courts  ijroposed  is  too  few.  I  think  there 
ought  to  be  jnore  than  one  alderman  or 
police  justice  for  every  thirty  thousand 
inhabitants.  If  this  proposition  applied 
to  the  city  of  Pittsburg,  it  would  give  to 
that  city,  as  it  is  now  constituted,  but 
four  of  these  officers.  I  do  not  think  that 
would  be  enough  for  the  proper  adminis- 
tration of  justice.  The  veiy  object  of 
aldermen  in  large  cities  is  ignored  by 
the  section.  Thes"e  offices  exist  in  order 
to  aftbrd  a  rapid  and  economical  means 
for  the  trial  of  small  causes  at  issue  be- 
tween the  people.  There  ought  to  be  an 
office  near  to  the  people,  tilled  by  citizens 
knowing  their  neighbors  and  known  by 
them,  where  justice  could  be  rapidly  and 
economicallj'  administered  with  the  least 
trouble  and  publicity.  The  provision 
proposed  would  remove  these  officers  too 
far  from  those  whose  disputes  they  should 
r/iediate,  and  to  whom  the;v  should  be 
made  to  feel  closely  responsible. 

Another  objection  that  I  have  to  the 
section  is  its  want  of  uniformity.  We 
should  not  adopt  a  section  which  intro- 
duces a  system  in  one  city  which  cannot 
be  applied  to  all  cities  in  the  Common- 
wealth. One  of  our  chief  troubles  hereto- 
fore has  been  special  legislation  for  partio- 
i^lar  cities,  and  special  systems  made  for 
the  different  communities.  This  ouglit  not 
to  be  perpetuated  in  this  C^onstitution. 
What  is  good  for  one  is  good  for  all.  If 
the  section  could  be  so  changed  as  to  ap- 
ply to  all  cities,  increasing  tlie  number  of 
officers  proposed,  \e\,  reducing  it  below 
what  it  is  at  present,  and  retaining  the  old 
and  honorable  designation  of  alderman, 
I  would  then  be  in  favor  of  it.  The  sec- 
tion should  be  so  amended  that  it  would 
apply  to  all  cities,  greater  or  less  ;  so  that 
in  small  cities  tliere  would  be  one  o-f 
these  ofiicei's,  and  in  larger  cities  more, 
in  accordance  Avith  tlieir  population  and 
business  requirements.  I  therefore  pro- 
pose the  following  as  a  substitiite  for  the 
section : 

"There  shall  be  one  alderman  in  each 
city,  and  one  additional  for  evei-y  fifteen 
thou.sand  inhabitants  therein.  When  the 
population  of  any  city  entitles  it  to  have 
more  than  one  alderman,  districts,  of  as 
nearly  equal  population  as  maj'  bo,  sliall 
be  established  \)\  law,  in  eacli  of  which 
districts  but  one  alderman  shall  reside 
and  hold  office.  Aldermen  shall  have 
and  exercise  jurisdiction  and  jjowors  as 
heretofore,  except  as  the  same  maj'  here- 
after be  modified,  altered  or  enlarged  by 
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law,  and  shall  receive  a  fixed  compensa- 
tion, which  shall  not  be  diminished  dur- 
ing their  term  of  office,  and  wliich  shall 
be  determined  and  paid  by  the  city  in 
which  said  aldermen  lioid  office.  Their 
term  of  office  shall  be  seven  years." 

Mr.  BucKALEW.  ]Mr.  Chairman  :  This 
is  very  much  a  city  question,  and  I  do 
not  intend  to  take  much  part  in  its  dis- 
cussion. But  I  desire  to  saj',  in  response 
to  what  was  said  b}''  the  gentleman  from 
Butler,  (Mr.  J.  N.  Purviance,)  that  if  any 
member  is  indulging  the  expectation  that 
the  Legislature  will  extend  relief  and  a 
remedy  in  tliis  case,  he  is  greatly  mis- 
taken. These  aldermen,  distributed 
throughout  every  ward  in  the  cities,  are 
a  most  potent  local  influence  in  the  se- 
lection of  members  of  the  Legislature, 
and  the\',  oi-diiiarily,  will  absolutely  con- 
ti'ol  the  delegations  of  the  cities  in  the 
Legislature.  I  have  seen  enough  at  Har- 
risburg  to  be  iully  convinced  that  a  gene- 
ral desire  held  by  the  magistrates  of  a 
great  city,  with  reference  to  any  question 
in  which  they  are  interested.  Mill  control 
the  delegation  from  the  city,  and  it  is  idle 
to  expect  that  the  representatives  of  Piiil- 
adelphia  or  of  anj''  other  city  wdl  ever 
vote  to  abolish  this  office  of  alderman,  or 
to  correct  its  abuses,  or  to  introduce  any 
reform  in  regard  to  it.  That  we  may  as- 
sume in  tlie  outset  in  considering  this  di- 
vision of  the  section. 

Now,  this  article  upon  which  we  are 
engaged  is  one  whicli  covers  tlie  whole 
field  of  judicial  organization  in  tliis  State, 
commencing  with  the  Supreme  Court  and 
ending  with  the  local  magistrates.  We 
are  passing  over  the  whole  field.  We 
have  just  made  provision  for  the  election 
of  justices  of  the  peace  throughout  the 
State,  in  the  interior,  and  it  only  remains 
for  us  to  determine,  and  we  must  deter- 
mine here,  what  we  will  do  for  the  city. 
We  are,  therefore,  as  the  case  now  stands, 
to  choose  between  the  two  systems  pro- 
posed to  us;  either  to  continue  the  alder- 
manic  system  which  Ave  ha^'e  now,  or 
adopt  the  plan  proposed  by  the  commit- 
tee, or  some  modification  of  it. 

As  to  the  amendment  of  the  gentleman 
from  Allegheny,  (Mr.  Hay,)  there  is  one 
strong  objection  to  it;  that  is,  tliat  he  has 
his  aldermen,  as  he  calls  them,  the  new 
officers,  elected  in  single  districts;  that  is, 
in  minute  sub-divisions  of  the  cities.  That 
is  simply  continuing  the  present  system 
under  another  name.  The  evil  now  is 
that  these  elections  are  too  local,  too  much 
CDntined  territoriall}''  Avith    reference   to 


each  officer  chosen,  so  that  a  disturbing 
influence  in  any  one  localilA'  of  the  city 
controls  the  choice  of  tlie  officer  there. 
One  of  the  main  objects  of  the  amend- 
ment reported  by  the  committee,  as  I  un- 
derstand it,  is  that  these  officers  shall  be 
chosen  bj'  a  vote  at  large,  so  that  the  ag- 
gregate intelligence,  integrity,  and  public 
spirit  of  the  citA'  shall  bear  upon  this 
question.  Undoubtedh^  bj-  electing  at 
large  we  shall  obtain  better  officials. 

Mr.  Hay.  Will  the  gentleman  allow 
me  to  ask  a  question? 

Mr.  BucKALEW.     Certainly. 

Mr.  Hay.  I  desire  to  ask  the  gentle- 
man from  Coluinbia  whether,  according 
to  his  reasoning,  justices  of  the  i^eace 
ought  not  to  be  chosen  by  the  Avhole  vote 
of  a  county  ? 

INIr.  BucKALEW.  Xo,  sir;  becaus'e  in  the 
scattered  populations  of  the  interior,  in 
the'agricuitural  regions,we  are  not  obliged 
to  struggle  against  those  sinister  influ- 
ences that  haA'e  existence  in  cities. 

Mr.  J.  N.  PcRviAXCE.  I  would  ask  the 
gentleman  how  many  judges  under  this 
section  there  would  in  the  city  of  Phila- 
delphia? Would  there  not  be  twenty- 
four  ? 

Mr.  BucKAT.EW.  1  think  about  twenty- 
two. 

Mr.  J.  N.  PcRViAxci:.  Twenty-four 
judges.  . 

:Mr.  BuciCALEW.  Twenty-two  or  twen- 
ty-tln-ee;  1  have  not  gone  into  the  calcu- 
lation precisel3\  I  can  only  speak  to  the 
points  that  lie  on  the  surface,  leaving  the 
discussion  of  details  to  the  gentlemen 
from  tlie  city  who  are  more  directly  in- 
terested. I  desired,  though,  to  speak  to 
the  two  points  with  which  members  out- 
side of  the  city  are  as  well  prepared  to 
deal  as  those  residing  within  it,  first,  tlie 
necessity  of  constitutional  amendment  in 
order  to  get  rid  of  the  aldermen  who  now 
subsist  upon  fees,  and  next,  the  imperfec- 
tion of  tlie  amendment  now  pending,  be- 
cause it  does  not  permit  the  election  of 
these  local  magistrates  by  a  vote  at  large 
or  by  large  divisions  of  the  cit^^  If  this 
number  of  twenty-two  or  twenty-four  is 
inadequate  for  the  wants  of  Philadel- 
pliia,  tlie  representatives  of  the  citj' will 
say  so,  and  we  can  malce  provision  for  an 
adequate  number,  whatever  it  may  be. 
That  is  a  question  of  detail  on  which  I  am 
not  informed. 

Mr.  MacCoxxele.  I  should  like  to  ask 
tlie  gentleman  a  question  witli  liis  per- 
mission. 1  ask  him  wliat  would  be  eSect- 
ed  bA^  the  amendment  proposed   by  the 
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gentleman  from  Lj'commg,  the  chairman 
of  the  committee,  if  tliese  judges  have 
jurisdiction  in  cases  to  the  extent  of  three 
Iiundi-ed  dollars  to  be  tried  witliout  a 
jury,  and  the  decision  of  the  judge  is  to 
l>e  "final? 

Mr.  BucKALEW.  Xo,  sir;  there  is  a  pro- 
vision in  the  Constitution  that  the  right 
of  trial  by  jury  must  obtain.  There  is  no 
difficulty  about  that.  I  think  that  twen- 
ty-two or  twenty-four  local  courts,  man- 
aged by  competent  men,  would  be  ade- 
quate to  transact  all  the  business  of  the 
(Mty,  and  that  by  means  of  them,  if  j-ou 
extend  the  jurisdiction  to  three  hundred 
dollars,  you  willl  argely  relieve  the  ordi- 
nary courts  of  law,  the  court  of  common 
pleas  and  the  court  of  quarter  sessions. 
These  officers  should  be  put  under  salary 
and  not  interested  in  fees.  Thus  a  great 
many  cases  that  are  now  sent  to  the  upper 
courts  vvould  be  stopped  in  the  lower,  and 
they  should  be. 

T^Ir.  C'OKBETT.  I  would  ask  what  the 
question  is  ? 

The  Chairman.  An  amendment  Avas 
offered  by  the  delegate  from  Lycoming 
(^Ir.  Armstrong)  to  insert  the  words  "not 
exceeding  three  hundred  dollars"  after 
the  word  "causes." 

Mr,  CoEBETT.  The  delegate  from  Alle- 
gheny (Mr.  Hay)  moved  another  amend- 
ment.   Is  that  projjerat  this  time  ? 

The  Chaiesian.  The  delegate  from 
Allegheny  (Mr.  Hay)  moved  to  strike 
out  and  insert.  That  is  the  pending 
amendment. 

Mr.  CoRBETT.  Is  that  competent  at 
this  time? 

The  Chairman.    It  is. 

Mr.  CoRBETT.  It  is  not  an  amend- 
ment to  the  amendment. 

The  Chairman.  The  Chair  decides 
that  it  is  competent  to  strike  out  and  in- 
sert  

INIr.  xVemsteong.  The  Chair  will  per- 
mit me  to  make  a  remark  before  the  de- 
cision is  rendered. 

The  Chairman.  The  decision  has 
lieen  rendered.  The  Chair  knows  what 
he  is  deciding. 

Mr.  Aemstrono.  I  do  not  propose  to 
discuss  it.  I  only  propose  to  read  a  little 
from  the  manual. 

The  Chaieman.  The  Chair  maj^  be  in 
error. 

Mr.  I).  W.  Patterson.  I  should  like 
to  ask  tlie  delegate  from  Allegheny 
Avhcther  his  amendment  does  not  apply 
to  all  cities? 

Mr.  Hay.    Yes,  sir. 


IMr.  D.  \V.  Patterson.  Then  I  hope  it 
will  not  prevail.  We  do  not  want  it  in 
our  city.  I  do  not  know  of  any  cities  that 
want  it  but  Philadelphia  and  perhaps 
Pittsburg  ;  but  my  friend  from  Pittsburg 
near  me  (Mr.  MacConnell)  says  they  do 
not  want  it.     Why  apply  it  to  all  cities  ? 

INIr.  Hay.  I  otfered  tlie  amendment  be- 
cause I  believed  we  should  not  change 
our  aldermanic  system  in  the  city  of 
Philadelphia  without  extending  it  alike 
to  all  cities  of  the  C'ommonwealth. 

Mr.  J.  X.  PuEviANCE.  I  would  ask 
the  delegate  from  Lancaster  if  they  had 
not  a  court  of  this  kind  in  Lancaster  city 
at  one  time,  called  the  recorder's  court. 

Mr.  D.  W.  Patterson.  No,  sir  ;  but 
we  had  a  mayor's  court  for  criminal  cases 
altogether,  such  as  are  tried  in  the  quarter 
sessions. 

Mr.  J.  X.  PuRviANCE.  Was  not  that 
court  abolished  by  the  almost  unanimous 
desire  of  the  citizens  of  Lancaster? 

Mr.  D.  W.  Patterson,  Yes,  sir.  It 
was  a  purely  criminal  court. 

Mr.  J.  X.  PuRviANCE.  Does  not  the 
gentleman  know  that  they  had  a  sim- 
ilar cotirt,  a  police  court,  in  the  city  of 
Pittsburg,  and  that  it  was  also  abolished? 

Mr,  MAcCoNNELii,     I  think  so, 

Mr.  D.  W.  Patterson.  I  was  going  to 
say  that  I  hoped  this  would  not  be  forced 
on  our  city.  We  do  not  want  anything 
of  the  kind.  The  present  system  appears 
to  be  vei-y  satisfactory  there,  and  this  plan 
would  be  expensive  to  us  and,  as  we 
think,  for  nothing;  but  if  the  city  of 
Philadelphia  or  any  other  city  wishes  it, 
we  can  mention  it  by  name.  For  my  part 
I  am  willing  to  vote  for  it  if  it  is  an  abso- 
1  ute  necessity ;  but  I  do  not  wish  to  ex- 
tend it  to  all  the  cities  when  there  is  no 
petition  or  request  from  any  gentleman 
on  this  floor  and  apparently  no  necessity 
for  it.  I  hope,  therefore,  that  the  amend- 
ment of  the  gentleman  from  Allegheny 
will  not  prevail.  I  am  willing  to  vote  for 
the  section  as  it  stands  if  the  city  of  Phil- 
adelphia requires  it ;  and  if  no  other  city 
asks  for  it,  let  us  name  Philadelphia  in 
this  section  specifically,  and  then  the  pro- 
vision will  apply  to  that  city  alone. 

Mr.  Campbell.  I  hope  this  amend- 
ment will  not  prevail.  I  do  not  think  it 
will  suit  the  i^eojale  of  Philadelphia  at  all; 
and  as  the  people  of  Pittsburg  do  not 
seem  to  want  it,  I  do  not  see  why  we 
should  vote  for  it.  The  amendment  seems 
to  me  a  little  impracticable.  It  says  that 
a  ward  shall  not  be  divided  in  the  forma- 
tion ofan  aldermanic  district,  but  it  abo 
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says  that  there  shall  be  one  auleruiau  or 
justice  of  the  peace  for  every  fifteen 
thousand  people.  The  ward  in  which  I 
reside  in  the  city  of  Philadelphia,  for  in- 
stance, has  a  population  of  over  forty- live 
thousand,  and  if  the  amendment  were 
adopted  we  Avould  have  that  ward,  com- 
posing a  district,  with  only  one  justice. 
There  is  no  equality  of  districts  about  it, 
and  it  would  therefore  not  work  in  prac- 
tice. Then,  in  addition  to  that,  there  is 
tlie  objection  stated  bj^  the  gentleman 
from  Columbia,  that  it  provides  for  the 
election  of  justices  in  single  districts. 

For  these  reasons  it  should  not  be 
adopted.  If  it  is  voted  down,  and  I  have 
an  opportunity,  I  intend  to  offer  a  provi- 
sion applicable  to  the  citj^  of  Philadelphia 
alone. 

Mr.  CuYLEK.  Mr.  Chairman  :  I  desire 
to  say  a  very  few  words  because  the  sec- 
tion as  it  stands  was  written  by  me,  and  I 
therefore  feel  it  incumbent  upon  me  to 
raise  my  voice  in  support  of  it.  I  wrote 
it  and  submitted  it  to  the  Judiciary  Com- 
mittee. 

I  do  not  propose  to  say  anything  in  re- 
plj'  to  that  which  fell  from  the  gentleman 
from  Butler,  because  I  am  at  a  loss  to  un- 
derstand Avhy  the  gentleman  from  Cutler 
should  have  deemed  a  Constifutional 
Convention  necessarj^,  or  should  have 
thought  that  he  should  have  accepted 
membership  in  it  in  view  of  the  principles 
he  holds.  His  objection  to  this  section  is 
tliat  it  proposes  to  introduce  an  amend- 
ment to  the  Constitution.  Wh}^,  sir,  that 
is  what  we  came  here  for.  For  that  we 
were  called  into  existence.  If  the  people 
of  Pennsjdvania  did  not  suppose  the  Con- 
stitution needed  amending,  why  did  they 
call  this  Convention.  That  I  understand 
to  be  the  point  of  his  objection,  and  I 
think  it  is  answered  by  simply  stating  it. 

Now,  as  to  the  particular  i^urpose  of  the 
section,  there  are  no  words  that  I  can  em- 
ploy or  that  the  English  language  Avould 
furnish  me  that  can  overstate  the  evil 
which  it  is  designed  to  remedj-.  Gentle- 
men heard  read  in  their  hearing  a  few  mo- 
ments ago,  by  the  chairman  of  the  Coni- 
mittee  on  the  Judiciary,  the  eloquent  and 
impressive  words  of  tiie  inspectors  of  our 
county  pi'ison,  and  the  added  words  of 
Mr.  Lea,  a  gentleman  who  has  devoted 
much  attention  to  the  improvement  and 
advance  of  our  social  system  in  the  city  of 
Philadelphia.  It  is  there  stated  that  the 
city  of  Philadelphia  was  handed  over — and 
I  use  advisedly  the  very  words  he  em- 
ploj'ed — to  venal,   brutal  and  dishonest 


men.  Those  are  the  ver3' words  that  were 
employed  in  his  communication,  and  thej' 
are  literallA^  true — to  venal,  brutal  and 
dishonest  men  so  far  as  the  administration 
of  the  petty  magistrate's  business  of  this 
city  was  concerned.  I  do  not  mean  to  say 
that  there  are  not  exceptions  to  this  re- 
mark. I  do  not  meam  to  say  that 
you  cannot  find  amorg  the  petty  mag- 
istracy of  the  city  of  Philadelphia  in- 
dividual instances  of  pui-e  and  upright 
and  honest  men.  Such  men  exist,  but 
tlicy  are  comparatively  few.  The  rule  is 
the  class  of  men  who  have  been  described 
in  the  paper  that  was  read  by  the  chair- 
man of  the  committee ;  the  exceptions  are 
the  rare  cases  which  I  mention. 

That  being  the  fact  in  this  city  of  Phila- 
delphia, we  are  warned  hy  the  gentleman 
from  Columbia  who  has  had  a  large  ex- 
perience in  the  Legislature  of  this  State, 
and  whoso  weight  of  judgment  and  weight 
of  character  we  all  of  xm  know  and  a]}- 
preciate,  that  there  is  no  remedy  to  be 
had  and  none  to  be  expected  from  the 
Legislature.  What  are  we  to  do?  Where 
is  it  to  come  from  ?  If  it  is  not  to  be  found 
here  in  this  Constitutional  Convention, 
where  is  the  remedy  to  be  found  for  this 
condition  of  things?  That  we  ought  to 
have  a  remedy,  that  we  must  have  a 
remedy,  that  seven  hundred  thousand 
peoi^le  who  live  here  in  this  city  of  Phila- 
delphia demand  a  remed}^,  nobody  can 
deny.  It  cannot  be  had  from  the  Legis- 
lature. Where  else  is  it  to  be  had  if  the 
Constitutional  Convention  sitting  here 
and  in  its  wisdom  considering  this  subject 
cannot  find  it?  What  is  the  remedy? 
The  gentleman  from  Allegheny  (Mr. 
Hay)  proposes  an  amendment  which,  if  I 
understand  it,  does  little  except  to  retain 
the  old  name  of  alderman  and  justice  of 
the  peace  and  to  elect  these  men  in  wards 
or  small  districts  and  not  upon  a  general 
ticket. 

As  to  the  change  of  name,  if  I  had  no 
other  reason  for  the  change  of  name  I 
would  say  that  the  name  of  alderman  and 
justice  of  the  peace  has  become  so  odious 
in  the  citj'  of  Philadelphia  that  you  cannot 
get  decent  men  to  accept  the  position. 
They  will  not  take  it.  It  has  been  dis- 
honored ;  it  has  been  dragged  in  the  mire ; 
and  you  cannot  to-day  get  the  competent 
numijer  of  reputable  men  in  the  city  of 
Philadelphia  to  accept  that  office.  If  wo 
are  to  elevate  it,  if  we  are  to  dignifj^  it, 
we  must  provide  another  name  for  it.  It 
is  indispensably  necessary  to  do  so.  If 
there  were  but  the  objection  of  a  mere 
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change  of  name,  I  should  appeal  to  the 
gentleman  from  Allegheny,  in  view  of 
the  condition  of  things  which  exists  in 
our  city,  to  consent  that  the  name  of  the 
office  should  be  changed  ;  but  I  really  see 
nothing  in  the  amendment  that  he  pro- 
poses differing  from  the  section  except 
simply  that,  and  that  in  which  I  think  he 
was  admirably  answered  by  the  gentle- 
man from  Columbia,  he  proposes  to  elect 
by  local  districts  instead  of  electing  by  a 
ticket  at  large. 

Mr.  Hay.  Will  the  gentleman  indulge 
me?  The  section  under  consideration 
proposes  also  that  the  judges  of  these 
courts  shall  be  learned  in  the  law.  I 
would  not  require  that. 

Mr.  CuYLEB.  I  understand  the  gentle- 
man did  state  originallj^,  as  an  objection, 
that  this  section  provides  that  these  judges 
■should  Ce  learned  in  the  law.  Well,  has 
it  come  to  be  an  objection  that  a  man  who 
is  to  sit  in  judgment  vipon  rights  of  pro- 
perty and  rights  of  personal  liberty, 
should  be  learned  in  the  law  ?  Has  that 
come  to  be  an  objection  and  a  reason  why 
a  man  should  be  incompetent  for  the 
office  ? 

Mr.  Hay.  Does  not  that  term  apply 
merely  to  members  of  the  bar?  Is  it 
not  simply  a  technical  designation?  It 
does  not  necessarily  implj'  that  a  man  so 
described  is  learned  and  competent. 

Mr.  CuYLER.  Perhaps  so  ;  but  a  man 
may  be  learnedjn  the  law,  perhaps,  with- 
out being  a  member  of  the  bar, 

'Mr.  Hay.    So  I  think. 

Mr.  CuYiiER.  But  being  a  member  of 
the  bar  he  may  not  be  learned  in  the 
law,  though  he  ought  to  be  so.  It  is  too 
often  tlie  case  that  he  is  not  so.  It  cannot 
be  an  objection  that  the  man  who  is  to 
sit  in  judgment  upon  the  rights  of  his 
fellow-man,  has  had  a  training  and  edu- 
cation that  qualify  him  for  the  duty  he  is 
to  discharge.  Tliat  cannot  damage  him. 
That  cannot  hurt  him.  It  ought  to  be  a 
step  in  the  right  direction;  it  ought  to 
help  him  and  assist  him  to  qualify  him  for 
the  duties  he  is  to  discharge. 

P>ut  it  is  to  be  remembered  that  avo  are 
proposing  to  make  those  men  gentlemen 
of  learning,  gentlemen  of  character,  gen- 
tlemen of  thorough  fitness  for  the  duty 
that  they  are  to  discliarge,  so  that  they 
may  be  in  the  true  sense  of  the  word  a 
magistracy  in  our  large  cities,  so  that  they 
may  be  looked  up  to,  so  that  in  the  petty 
contlicts  with  regard  to  amounts  that  may 
seem  to  us  very  humble  but  which  to  the 
litigants  that  go  into  their  courts  are  often 


very  important  indeed,  their  decisions 
may  often,  perhaps  generally',  be  final  ; 
men  whose  intelligence  and  whose  char- 
acter may  be  such  that  our  humble  citi- 
zens would  accept  their  decisions  as  to  the 
controversies  that  arise  between  them, 
and  instead  of  being  involved  in  the  sac- 
rifice of  time  and  in  the  expenses  that  at- 
tend a  further  prosecution  of  litigation, 
would  be  relieved  from  that,  accepting  the 
decision  of  this  magistrate  as  the  end  of 
the  controversy  ?  It  is  not  so  now.  Almost 
every  cause  that  comes  before  a  magistrate 
where  the  issue  is  a  civil  one,  is  the  sub- 
ject of  appeal.  Its  sole  effect  is  to  put 
costs  into  the  pocket  of  the  luagistrate 
which  are  to  coine  from  the  pocket  of  one 
or  the  other  of  the  litigants,  who  in  these 
courts  are  seldom  able  to  bear  the  expense 
at  all,  and  always  to  entail  upon  them  the 
expense  and  the  delaj^andthe  inconveni- 
ence of  an  appeal  to  a  higher  tribunal,  for 
that  is  the  inevitable  consequence.  We 
want  to  bring  about  a  condition  of  things 
in  this  city  in  which  gentlemen  of  stand- 
ing and  character  and  education  will  be 
willing  to  accept  this  office, and  will  to  the 
great  benefit  of  their  fellow-citizens  dis- 
charge the  duties  which  it  entails  upon 
them. 

Now  as  to  the  detail  of  the  section  itself, 
it  may  admit  of  much  improvement.  lam 
not  at  all  tenacious  as  to  its  precise  verbi- 
age. I  am  not  at  all  sure  that  nuich 
might  not  be  done  that  might  render  it 
more  efficient  for  good  than  as  it  stands 
written  upon  the  report  of  the  coniAiittee 
here.  All  I  claim  for  it  is  that  its  object 
is  right,  that  its  purpose  is  correct,  that  it 
is  a  substitution  of  something  for  the  old 
system  which  is  an  improvement,  al- 
though I  doubt  not  there  are  gentlemen 
here  who  can  make  suggestions  that 
would  add  ver}^  much  to  it. 

But  1  am  sure  that  I  speak  the  sentiment 
of  the  bar  of  the  city  of  Philadelphia, 
with  almost  absolute  unanimity ;  that  I 
speak  the  sentiment  of  the  bench  of  this 
city,  and  that  I  speak  the  sentiment  of 
all  right-minded  nien  in  this  city,  when  I 
say  that  those  impressive  words  which 
vrere  read  in  your  hearing  by  the  chair- 
man of  the  Committee  on  the  Judiciai-y  a 
few  moments  ago,  state  nothing  but  the 
very  trutii  with  regard  to  the  condition  of 
affairs  now  existing.  Therefore  it  is  tliat 
I  appeal  to  my  brethren  in  this  Conven- 
tion not  to  tlirow  us  back  under  tlie  old 
system  which  we  have  tried  and  found  a 
failure,  and  not  to  leave  us  ojipressed  witli 
the  load  which  rests  upon  us  now,  but  at 
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least  to  give  us  the  opportunity  to  try  tliis 
experiment,  unless  they  can  propose 
something  that  is  better. 

Mr.  EvviNG.  Mr.  Chairman  :  The  ques- 
tion before  us  is  one  of  very  great  im- 
portance, and  should  receive  the  most 
careful  consideration  of  everj-  member  of 
this  Convention.  My  opinions  are  very 
decidedly  against  the  project  that  is  pro- 
posed here  by  the  Committee  on  the  Judi- 
ciary. One  of  my  chief  reasons  for  lacing 
opposed  to  it  is,  that  it  is  precisely  what 
the  gentleman  who  has  just  taken  his 
seat  (Mr.  Cuyler)  has  called  it,  "  an  ex- 
periment.''' It  is  but  an  experiment,  and 
I  think  a  very  dangerous  one  that  the 
Committee  on  the  Judiciary  here  ask  us 
to  adopt  as  the  unalterable  law  of  the 
land.  If  this  paragrapli  is  to  be  adopted 
in  any  manner  whatever,  I  hope  that  the 
Convention  will  at  least  say  that  it  will 
only  be  "  ma^/"  instead  of  '^ shall,''  and 
that  it  will  not  apply  to  any  district  in 
the  State  except  Philadelphia. 

Now  it  is  not  necessary  for  our  Phila- 
tlelphia  friends  to  tell  us  of  the  evils  con- 
nected with  the  aldermanic  system,  or 
of  the  evils  that  have  grownup  under  the 
jurisdiction  of  petty  magistrates  in  the 
cities  and  towns,  because  some  of  us  are 
as  well  acquainted  Avith  that  subject  as 
the  delegates  from  this  city.  I  do  not 
suijpose  that  Philadelphia  is  any  worse 
than  many  other  cities  in  the  country.  I 
do  not  believe  that  Philadelphia,  either  in 
its  elections  or  in  its  peoi)le,  or  in  its  mag- 
istrates, is  as  bad  as  it  is  represented  to 
be.  If  so,  it  is  the  fault  of  these  good  peo- 
ple, ninety-eight  of  whom  out  of  every 
one  hundred  are  good  citizens — I  believe 
that  is  the  proportion  that  has  been  given 
us.  If  these  good  citizens  would  go  to  the 
elections  and  take  care  of  them  them- 
selves, these  evils  would  speedily  be  cor- 
rected. And  that  is  the  only  way  in 
which  an  efficient  corrective  can  be  ap- 
plied. No  heljj  from  a  legislative  enact- 
ment or  a  constitutional  provision  will 
aid  the  people  of  this  citj^  in  removing 
the  evils  of  which  they  complani. 
Whenever  the  mass  of  the  people  in  any 
community  become  so  that  it  is  not 
fashionable  for  them  to  attend  to  politics, 
when  they  are  not  willing  to  take  upon 
themselves  those  duties  which  are  neces- 
sarj-  to  protect  their  freedom  as  a  commu- 
nity, then  the  only  help  for  them  is  to  be 
governed  either  by  an  absolute  monarch 
or  by  some  power  outside  that  is  strong 
enough  to  control  every  element  within 
their  territor3'. 


Mr.  CuYi.ER.  Will  the  gentlemar. 
from  Allegheny  pardon  a  remark  ? 

Mr.  EwiNG.     Certainlj^ 

Mr.  CuYi.ER.  It  does  not  make  the 
slightest  diflerence  in  the  city  of  Phila- 
delj^hia  who  goes  to  the  polls,  or  how  he 
votes;  the  recording  of  the  result  does 
not,  in  the  least,  depend  upon  the  man- 
ner in  which  the  votes  arc  deposited. 

Mr.  EwiNO.  Then  I  say  that  that  is 
the  fault  of  the  good  people  of  this  city. 
Will  any  gentleman  tell  me  what  the 
good  citizens  of  any  place,  if  they  have 
the  majority,  will  sutler  their  elections  to 
be  controlled  in  this  way  ?  Gentlemen 
need  not  tell  me  that  the  anglo-saxou 
race  in  this  day,  if  they  do  their  duty, 
will  allow  three  men  to  control  ninety- 
seven.  It  is  unfair  to  charge  such  a  thing 
against  a  majority.  It  is  a  charge  of 
cowardice  against,  tlie  majority  which  I 
cannot  believe  is  deserved. 

Mr.  Campbell.  Will  the  gentlemen 
from  Allegheny  allow  me  to  ask  him  a 
question  ? 

Mr.  EwiNG.  Yes,  sir.  Only  I  intended 
to  make  but  a  short  speech. 

Mr.  Campbell.  Does  not  tlie  gentle- 
man know  that  the  people  of  Philadelphia 
are  not  resijonsible  for  their  want  of  pow- 
er, under  their  present  election  laws 
which  were  carefully  framed  by  the  Leg- 
islature so  as  to  make  the  ninetj'-seveu 
honest  men  subject  to  the  three  corrupt 
men? 

Mr.  EwiXG.     I  do  not  believe  it. 

Mr.  Campbell.  Does  not  the  gentle- 
man know  that  the  Legislature  passed  a 
law  taking  away  from  the  people  of  the 
city  of  Philadelphia  the  very  rights  that 
he  claims  they  should  exercise? 

Mr.  EwiNG.  Idonot  know  it.  You  can 
have  no  lavf  which  can  XJi'event  you  from 
having  your  rights  if  3"ou  attend  to  them 
yourselves.  I  do  not  mean  by  this  re- 
mark to  give  offence  to  any  of  my  Pliila- 
delphia  friends.  I  am  ready  to  admit — I 
know  it  to  be  a  fact — that  there  are  great 
wrongs  perpetrated  b}^  these  magistrates. 
I  know  there  are  great  evils  connected 
with  the  aldermanic  system,  and  in  fact 
they  cannot  be  remedied  by  legislative 
provision,  or  anything  else.  Tlie  difh- 
culty  lies  in  the  defects  in  human  nature. 
I,  however,  imagine  that  there  are  some 
things  which  can  be  corrected. 

First,  there  are  too  many  magistrates. 
There  are  two  to  a  ward,  or  i^eihaps  three, 
and  the  office  is  of  so  little  importance  to 
the  great  mass  of  the  citizens  that  they  do 
not  pay  any  attention  to  it.    That  is  the 
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ordinary  result  in  the  towns  and  cities, 
and  consequently  very  indifferent  men 
get  these  offices.  I  think  that  could  be 
cured  by  diminishing  the  number  of  offi- 
cers to  be  elected  to  tliese  positions.  The 
office  then  woidd  become  a  matter  of 
more  importance,  a  matter  of  more  dig- 
nity, and  it  would  be  an  office  that  would 
compensate  its  holder  by  legitimate  fees, 
or  by  a  legitimate  salary,  and  would  re- 
move the  inducements,  which  the  petty 
snagistrates  now  have,  to  encourage  dis- 
honest pi'actices. 

Again,  I  believe  it  would  be  a  decided 
advantage  to  have  these  offices  salaried, 
althougli  there  are  some  objections  to  that. 
It  would  take  away  the  temptation  which 
now  exists  to  increase  their  fees.  When 
you  do  that,  I  think  you  will  do  a  great 
deal  to  elevate  the  office  and  to  prevent  a 
repetition  of  the  difficulties  that  now  oc- 
cur. Another  source  of  the  oppression, 
and  injustice,  and  wrong  done  to  the  poor 
people  of  the  cities,  boroughs  and  dis- 
tricts, arises  from  tliis  fact :  The  Legisla- 
ture has  invested  the  aldermen  and 
mayors  with  alniost  despotic  power.  In 
man}'-  petty  cases  the  Legislature  and  city 
councils  have  undertaken  to  create  of- 
fences heretofore  unknown  to  the  law  and 
iindefmed.  Tliese  magistrates  have  j  uris- 
diction  over  these  offences.  They  convict 
sunn-narily  and  there  is  no  appeal  from 
their  decisions.  Ic  is  true  a  certiorari  can 
be  taken,  for  that  is  a  constitutional  right, 
otherwise  it  would  have  been  taken  away 
from  the  people.  Now  I  hope  to  see  a 
provision  by  which  an  appeal  from  a  sum- 
mary conviction  to  some  court  of  record 
shall  be  the  right  of  everj^  defendant. 
That  I  think  v;ill  cure  a  large  amount  of 
the  evil. 

But  to  return  to  the  provision  that  has 
i:)een  reported  by  the  Committee  on  the 
Judiciarj'.  I  have  several  objections  to 
it :  First,  as  it  now  stands,  it  would  apply 
to  the  cit3^  of  Pittsburg— at  least  after  we 
have  the  consolidation  that  will  shortly 
occur — and  I  do  not  want  that.  Next, 
the  provision  is  made  absolute.  That  I 
think  is  a  very  great  error,  because  tiiis  is 
i-ut  an  cxpcrtmcnt,  and  I  believe  if  the 
provision  be  adopted  that  in  less  than  five 
yeai-s  the  people  of  Philadelphia  will  be 
just  as  anxious  to  change  this  proposed 
arrangement  as  they  now  arc  to  change 
their  i^resent  aldermanic  system.  Again, 
this  provision  proposes  to  give  these  offi- 
ces exclusively  to  men  learned  in  the 
law.  It  says  that  five  j^ears  of  practice 
in  one  of  the  courts  of  common  pleas  shall 


be  A  necessary  qualification.  I  do  not  be- 
lieve that  you  can  get  any  man  of  this 
character,  with  these  qualitications— be- 
cause this  means  a  lawyer  who  has  prac- 
ticed for  five  jrearsinthe  court  of  common 
pleas— you  cannot  get  any  man  fit  to  be 
trusted  with  this  sort  of  business  who  will 
take  the  office  after  he  has  five  years  of 
practice  in  court.  It  is  an  unpleasant  of- 
fice. Its  duties  are  exceedingly  unpleas- 
ant. It  is  not  likely  to  be  to  a  lawyer  a 
very  reputable  office,  and  the  result  would 
be  in  this  State,  as  it  is  the  world  over, 
that  the  police  nragistrate,  where  a  law- 
yer, will  be  a  mere  shj'ster.  That  is  the 
inevitable  result.  It  has  occurred  in  New 
York,  it  has  occurred  in  New  (3rleans,  it 
has  occurred  in  all  great  cities.  It  is  the 
traditional  reputation  of  a  police  magis- 
trate that  he  is  a  vulgar,  low,  dishonest 
barbarian;  [laughter;]  and  in  a  position 
of  that  kind,  a  lawyer  will  be  worse  than 
any  other  man.  [Renewed  laughter.]  He 
knows  a  little  more  and  will  be  able  to  be 
worse. 

These  are  my  objections  to  this  provi- 
sion. I  would  rather  trust  honest  igno- 
rance with  common  sense  than  a  smatter- 
ing of  law;  and  no  lawyer  of  five  yeais' 
experience  who  will  take  such  a  position 
as  this,  will  in  that  experience  have  ac- 
quired anything  more  than  a  mere  smat- 
tering of  law.  Again,  another  objection 
which  I  have  to  this  provision  is  that  I 
think  the  tenn  too  long. 

Mr.  Hanxa.  Will  not  a  salary  com- 
pensate a  lawyer  for  accepting  such  an  of- 
fice ? 

Mr.  EwiNG.  No,  sir!  Salary  will  not 
compens  ite  a  good  lawyer  for  going  into 
such  a  position,  and  for  several  reasons. 
Here  is  one  of  them.  As  was  stated  by 
the  gentleman  from  Philadelphia,  (Mr. 
Cuyler,)  who  gave  us  such  an  eloquent 
address  on  the  evils  of  this  system  as  ap- 
plied to  this  city,  the  police  judge  comes 
in  contact  with  the  lower  grades  of  society, 
with  the  poor  and  weak,  and  debased  ; 
witli  people  who  have  no  means  of  pro- 
tecting themselves  ;  with  people  who  are 
bound  to  submit  to  the  decisions  of  these 
magistrates,  regardlessof  whether  they  be 
right  or  wrong. 

The  Chairman.  The  Chair  is  obliged 
to  remind  the  delegate  from  Allegheny 
that  his  ten  minutes  have  expired. 

Mr.  J.  M.  Pailev.  I  move  that  the 
time  of  the  delegate  from  Allegheny  be 
extended. 

The  Chairman.  The  delegate  from 
Huntingdon  moves  that  the  time  of  the 
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delegate    from  Allegliein'  bo   extended. 
Are  there  five  objections? 

Mr.  Carter.    Here  is  one. 

Mr.  Worrell.    And  here  is  another. 

The  Chairman.  There  are  not  five  del- 
egates wlio  object.  The  delegate  from 
Allegheny  will  proceed. 

Mr.  EwiNG.  Mr.  Chairman  :  I  saA'that 
these  magistrates  not  onl}-  have  despotic 
power,  but  necessarily  so.  It  is  in  the 
ver^'  nature  of  their  otllce,  and  of  the  du- 
ties of  the  office.  It  is  inevitalile  from  the 
character  of  the  people  with  whom  they 
come  in  contact.  I  believe  that  the  ob- 
servation of  every  man  who  has  had  occa- 
sion to  look  into  the  subject,  the  conclu- 
sions of  every  man  who  has  had  occasion 
to  read  or  reflect  upon  the  subject,  will 
sliow  that  wherever  and  whenever  you 
place  any  man,  no  matter  what  his  char- 
acter may  be,  in  the  exercise  of  despotic 
and  uncontrolled  power  over  poor,  igno- 
rant, debased  people,  the  tendency  is  to 
debase  and  barbarize  that  man.  It  is  so 
from  the  overseer  of  a  negro  plantation  up 
to  any  position  in  which  a  man  can  be 
placed. 

Mr.  Hay.  I  desire  to  say  to  my  col- 
league, if  he  will  excuse  the  remark,  that 
if  he  proposes  to  amend  the  pending  par- 
agrajih  by  striking  out  the  word  "shall" 
and  inserting  the  v/ord  "naay,"'  1  will 
withdraw  my  amendment  for  the  purpose 
of  enabling  him  to  do  so. 

Mr.  EwiNCJ.     I  want  that  done. 

INIr.  Hay.  Then  I  AVill  witlidraw  my 
amendment  for  the  purpose  of  allowing 
m^'  colleague  to  otfer  his. 

Mr.  EvviNG.  I  will  not  offer  that  amend- 
ment now.  I  do  not  propose  to  offer  any 
amendment  myself.  I  would  prefer  the 
plan  offered  by  nij^  colleague,  but  I  would 
prefer  that  he  should  have  the  word 
"may"  there,  and  I  would  also  prefer  that 
he  should  apply  the  provision  to  cities  of 
over  sjventy-five  thovisand  or  one  hun- 
dred thousand  inhabitants.  I  want  the 
provision  so  framed— and  tliis  I  under- 
stand to  be  the  purpose  of  our  people  and 
of  our  entire  delegation — that  if  tlie  Leg- 
islature may  provide,  as  I  believe  they 
have  done  by  recent  statute,  that  the  city 
of  Pittsburg  shall  be  divided  into  alder- 
manio  districts,  we  may,  if  we  find  it  to 
work  badly,  have  it  changed  to  a  plan  that 
may  result  to  our  greater  advantage.  I 
desire  sucli  a  provision,  that  if  tlie  people 
of  the  city  of  Philadelphia,  after  a  thor" 
ough  trial  of  this  experiment,  shall  find  it 
to  work  disadvantageously,  tliey  may 
have  the  power  to  change  it  hereafter.     I 


would  even  be  willing  to  vote  foi*  this  pro- 
vision with  an  amendment  that  w'ould 
limit  it  to  Philadelphia  alone;  but  I  hope 
that  the  gentlemen  froni  this  city  will  not 
bind  themselves  by  such  an  iron  rule  as 
this  would  be. 

Mr.  SiJtPHOx.  I  suppose,  Mr.  Chair- 
man, that  no  question  wliich  can  come  be- 
fore this  Convention  will  Interest  as  large 
a  number  of  people  as  the  question  now  un- 
der consideration,  the  selection  of  persons 
to  administer  the  local  judicial  affairs  of 
our  cities.  I  would  be  very  willing  to 
agree  with  my  colleague  (Mr.  Cuyler) 
who  addressed  the  Convention  a  few  mo- 
ments ago,  but  unfortunately  I  cannot  do 
so  in  all  respects.  While  I  agree  with 
some  of  the  remarks  made  by  hiin  as  to 
tiic  cliaractcrof  some  of  the  magistrates  of 
our  city,  I  tliink  he  a  little  over-states  the 
fact  when  he  9a3^s  that  the  exceptions  are 
the  honest  men.  I  know,  and  we  have 
sacred  writ  for  it,  that  it  takes  a  A'ery  lit- 
tle leaven  to  leaven  a  large  amount  of 
bread.  I  know  it  takes  a  verj^  little  quau' 
tity  of  dirty  water  to  spoil  a  large  mass  of 
pure  snow.  Yet  I  cannot  conceal  from 
myself  the  fact  that  we  have  had  n^en  in 
the  local  magistracy  of  this  city  that  were 
an  honor  to  this  community  and  would 
have  been  a  credit  to  any  city.  I  recollect 
John  Thompson,  against  whom  no  man 
will  bring  a  word  of  reproach,  who  was  a 
magistrate  in  tills  city  for  many  years,  1 
recollect  Peter  Christian,  another  of  those 
honored  and  worthy  magirstrates  ;  and  we 
have  to-da}'',  as  an  alderman  of  this  cit3-, 
Peter  Hay,  who  has  -been  a  magistrate  for 
many  years,  and  who  is  an  honest,  up= 
right  man.  These  are  all  men  to  whom 
no  one  in  this  connnunity  could  assign 
any  other  record  than  that  of  blameless 
lives  and  faithful  public  service. 

I  do  not  know  what  course  niay  be  pur- 
sued in  this  Convention  Avith  reference  to 
this  proposition,  noAV  the  immediate  sub- 
ject of  consideration,  but  I  hope  that 
Avhatevcr  plan  may  be  adopted  one  thing 
may  be  omitted  from  this  section,  and 
that  is  to  require  the  magistrates  to  be 
learned  in  the  laAV.  I  trust  that  such  a 
jirovision  AVill  not  be  inserted.  If  it  is, 
the  impression  Avill  go  abroad  in  the  com- 
munity that  this  Convention,  composed  of 
a  majority  of  lawyers,  are  providing 
places  for  their  brethren  of  the  profes- 
sion. I  hope  that  the  office  of  magistrate 
Avill  be  left  open  to  the  honest  men  of  all 
classes,  Avhether  laAA-yers  or  not,  and  that 
the  provision  that  shall  be  adopted  Avill 
be  of  such  a  character  as  to  secure  good 
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men  as  magistrates  by  requiring  a  large 
number  of  j^ersons  to  participate  in  their 
selection.  If  a  plan  is  pi-ovided  which 
will  require  their  election  from  the  whole 
city  of  Philadelphia,  or  from  large  dis- 
tricts, it  will  prevent  a  bad  man  from  be- 
ing chosen.  This  local  influence  will  not 
be  strong  enough  to  secure  his  selection 
in  a  large  district,  and  if  the  subject  is 
left  open  to  the  people  they  can  select 
good  lawyers  if  they  choose,  or  they  can 
prefer  honest  laymen  such  as  the  magis- 
trates I  have  already  named.  I  have  been 
spoken  to  by  a  number  of  i^ersons  in  rela- 
lation  to  this  very  section,  and  I  have  re- 
ceived more  communications  from  citi- 
zens of  Philadelphia  in  relation  to  this 
subject  than  any  other  that  has  been  be- 
fore us.  Our  city  has  become  a  union  of 
urban  and  rural  population.  In  some 
of  the  built  up  parts  of  the  city  vice 
abounds,  and  in  others  virtue ;  and  we 
liave  beside  that  the  ]3ure  country-  atmos- 
phere, for  parts  of  the  city  are  entirelj^ 
rural.  I  am  reminded  that  in  one  section 
of  Philadeljihia,  in  the  upper  part  of  the 
Twenty-third  ward,  we  have  one  election 
precinct,  formerly  two  townships,  which 
has  four  magistrates.  They  would  be 
willing  to  be  let  alone.  They  would  like 
to  come  under  a  general  provision  which 
can  apply  to  the  rural  parts  of  the  State 
outside  of  the  city  of  Philadelphia,  and 
not  be  subject  to  the  burden  of  being  in  a 
municipality  like  ours.  But  to  whatever 
rule  is  established,  they  will  have  to  sub- 
niit  along  with  the  citizens  of  any  other 
part  of  the  State  ;  and  I  hope  this  Conven- 
tion will  so  treat  this  subject,  carefully 
and  considerately,  that  it  will  secure  to 
the  citj'  of  Philadelphia  a  local  magistra- 
cy that  will  be  an  honor  and  an  advantage 
to  it,  not  confining  it  to  the  members  of 
the  legal  profession,  and  establishing  such 
large  districts  as  will  ensure  the  selection 
of  good  men. 

Mr.  J.  N.  PuRViANCE.  Mr.  Chairman, 
I  do  not  intend  to  reply  to  the  distinguish- 
ed gentleman  fz-om  Philadelphia,  (Mr. 
<'u\'ler,)  for  he  has  offered  no  reason 
whatever  for  this  change  in  the  judicial 
system  in  the  city  of  Philadeljjhia.  My 
desire  is  to  say,  tliat  if  the  character  of  the 
aldermen  and  justices  of  the  peace  of  the 
city  is  such  as  he  represents,  corrupt, 
venal,  brutal  and  dishonest,  he  should 
feel  it  to  be  his  duty  to  remove  from  a 
city  where  such  corruption  exists.  His 
fine  social  (jualities,  high  legal  and  lit- 
erary attainments,  and  fair  moral  stand- 


ing should  admonish  him  that  this  city  is 
no  congenial  home  for  him. 

jNIy  objection  to  the  section  is  that  it 
legislates  all  the  aldermen  of  the  city  out 
of  office,  and  establishes  twenty-two  po- 
lice courts,  with  twenty-two  law  judges. 
It  is  a  change  not  asked  for  by  the  citizens 
of  the  city,  by  petition  or  otherwise,  and 
introduces  a  system  tried  and  condemned 
by  the  cities  of  Pittsburg  and  Lancaster. 
And  further,  it  destroys  uniformity  in  the 
Constitution  by  introducing  special  pro- 
vision for  one  city  of  the  Commonwealth. 

Mr.  Carter.  Mr.  Chairman  :  I  have 
not  heard  since  being  a  member  of  this 
body  anything  that  I  thought  was  enti- 
tled to  as  much,  certainly  not  to  more, 
consideration  than  those  extracts  which 
were  read  by  the  chairman  of  the  Com- 
mittee on  the  Judiciary.  They  come 
from  gentlemen  of  the  highest  intelli- 
gence, who  are  perfectly  acquainted  with 
the  subject,  as  I  believe,  and  have  a  right 
to  believe,  of  which  they  treat.  Believ- 
ing this,  1  ani  not  prepared  to  pass  lightly 
over  the  request  that  they  make  or 
which  is  at  least  made  indirectly  by  them. 

But  a  delegate  that  I  presume  has  re- 
presented their  views,  the  distinguished 
gentleman  from  Philadelphia  (Mr.  Cuy- 
ler)  in  endeavoring  to  guard  against  the 
evils  which  they  deprecate  and  desire 
to  have  removed  from  them,  has  ad- 
dressed the  committee,  and  I  think  we 
should  treat  his  views,  knowing  as  he 
does  whereof  he  affirmed,  and  their 
views,  with  very  great  consideration.  If 
the  report  is  not  applicable  to  the  city  of 
Pittsburg,  or  if  the  people  of  Pittsburg 
do  not  desire  it,  do  not  impose  ii  upon 
them  ;  but  if  the  people  of  Philadelphia 
do  require  it  or  some  similar  measure,  as 
I  think  the  -statements  we  have  heard 
show,  why  not  give  it  to  them? 

The  gentleman  from  Allegheny  desig- 
nated this  as  an  experiment.  It  may  be 
to  some  extent  an  experiment;  but  we 
know  what  the  system  is  at  present  and 
there  is  no  danger,  I  apprehend,  of  mak- 
ing tJie  matter  worse,  and  there  is  a  largo 
probability  of  making  it  better.  I  can- 
not oppose  it  with  my  jjresent  feeling  in 
view  of  what  I  know  and  what  I  have 
heard  on  tlie  subject. 

Perhaps  the  remarks  of  the  gentleman 
were  not  heard  by  all  the  Convention, 
and  I  will  indicate  them  to  those  who 
did  not  hear  him.  It  seems  to  me  they 
struck  the  key-note,  as  it  were,  of  this 
matter.      I  mean    the    gentleman    from 
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Philadelphia,  in  the  south-west  corner  of 
the  Ilall,  (Mr.  Simpson.)  He  said  that 
in  this  city  which  is  so  diverse  in  the 
character  of  its  population,  and  in  the 
different  wards,  a  necessary  accompani- 
ment of  all  great  cities,  there  are  num- 
bers of  wards  whoso  population  is  such 
that  good  men  cannot  be  elected  in  them, 
while  in  other  wards  they  may  be  ;  but 
if  this  system  is  introduced,  of  electing 
by  general  ticket  for  the  whole  city,  it 
seems  to  me  it  will  secure  honest  and 
good  men,  because  the  mass  of  the  people 
are  interested  in  having  pure  courts  and 
good  judges,  and  I  thinlv  it  may  bo 
trusted  for  that  reason  among  others. 

In  regard  to  the  general  view  against 
special  legislation  for  one  city  or  one  part 
of  the  State,  although  I  have  been  op- 
posed to  going  in  that  direction,  there  are 
cases  in  which  it  may  seem  to  be  unnec- 
essary. We  must  not  forget  the  fact  that 
this  great  city  embraces  one-fifth  of  the 
population  of  the -whole  State,  and  there 
is  a  condition  of  things  appertaining  to 
these  great  cities  wh  ich  does  not  apply  i  n  all 
partsof  the  State.  We  must  recognize  that 
difference  and  endeavor  to  meet  the  wants 
of  the  great  cities  as  they  occur,  as  they 
manifestly  do  in  thiscase.  I  think  there  can 
be  no  doubt  whatever  but  what  this  sec- 
tion has  been  well  considered,  and  that 
the  people  of  the  city  do  reqtiire  such  a 
change,  and  I  repeat  I  cannot  but  let  the 
statements  of  those  gentlemen  have  very 
great  weight  with  me,  and  I  will,  when 
amended  in  some  particulars,  support 
such  an  amendment  as  they  require,  and 
have  clearly  shown  to  be  needed. 

Mr.  J.  R.  Read.  Mr.  Chairman  :  I  trust 
that  the  amendment  before  the  committee, 
the  amendment  of  the  gentleman  from 
Alleghen3%(Mr.  Hay,)  will  be  voted  down. 
It  in  no  wise  renders  the  assistance  that 
is  absolutely  needed  by  the  people  of 
Philadelphia  in  this  mattor.  I  am  not 
altogether  satislied  with  the  section  as  it 
came  from  the  committee  ;  but  I  do  be- 
lieve that  in  its  main  features  it  will  to  a 
greatextent  alleviate  the  sufferings  which 
the  peoijle  of  Philadelphia  have  labored 
under. 

I  am  not  in  favor  of  increasing  the  juris- 
diction to  $300.  I  do  not  want  to  see  a 
large  number  of  courts  scattered  all  over 
the  city  of  Philadelphia,  by  the  process  of 
which  people  can  be  taken  from  the  ex- 
treme north-western  part  of  the  city  down 
to  the  extreme  south-eastern,  nor  from  the 
north-eastern  to  the  north-western.  I  do 
not  think  it  is  at  all  necessary  to  increase 
19_YoL.  IV. 


the  jurisdiction  to  ?300.  We  have  been 
satisfied  in  the  past  with  having  it  at  §100  ; 
and  so  far  as  the  civil  jtirisdiction  of  the 
justices  of  the  peace  or  aldermen  is  con- 
cerned there  has  not  been  any  very  great 
suffering  or  wrong  done.  To  be  sure  the 
people  who  have  been  taken  befoi'e  them 
as  defendants  are  not,  as  a  general  rule, 
satisfied  with  their  decisions,  because  it  is 
quite  true  that  they  are  nearly  always  in 
behalf  of  the  plaintiffs.  What  I  mean  to 
say  is  that  there  is  very  little  wrong  in- 
flicted in  that  respect  compared  to  the 
gross  abuse  of  the  criminal  jurisdiction  ; 
but  certain  it  is,  if  this  be  an  experiment, 
as  the  gentleman  from  Allegheny  says, 
and  it  should  prove  to  be  unfortunate,  it 
would  be  still  more  unfortunate  if  the 
civil  jurisdiction  was  increased  from  §100 
to  §300. 

It  must  be  well  known  to  a  large  ma- 
jority of  the  members  of  this  Convention, 
and  particularly  to  the  lawyers,  that 
nearly  one-half  of  the  litigation  of  this 
Commonwealtli,  numerically,  consists  of 
issues  regarding  amounts  under  §300. 
That  being  so,  I  would  not  be  in  favor  of 
making  courts  competent  to  have  such 
cases  under  their  jurisdiction,  more  than, 
wo  now  have. 

Again,  the  great  evil,  as  I  understand',, 
of  the  present  system  as  we  have  it  is  the^ 
abuse  of  the  criminal  jurisdiction  of  the- 
inferior  magistracy.  Why,  sir,  there  are 
numbers  of  cases  that  if  they  were  stated' 
to  this  Convention  would  simply  astonish 
it.  In  some  cases  a  man  is  brought  before 
thorn  at  any  hour  of  the  day  ;  he  is 
brought  from  one  section  of  the  city  to  an- 
other, and  he  is  charged  with  the  com- 
mission of  a  crime.  In  a  great  many  in- 
stances evidence  is  taken  not  stifficlent  to 
the  mind  of  the  alderma.n  to  bind  the  per- 
son over,  and  the  case  is  continued,  per- 
haps for  a  week.  Bail  is  demanded  for 
him  to  appear  at  the  day  fixed  for  the  ad- 
journed hearing.  On  that  day  the  parties 
appear.  No  more  testimony  perhaps  is 
taken,  the  prosecutor  not  having  any 
case,  and  the  hearing  is  again  adjourned 
for  another  week  or  for  another  day.  In 
the  meantime  the  alderman  gets  his  addi- 
tional costs  out  of  the  defendant ;  and  so 
it  goes  on  frem  time  to  time  until  at  last 
perhaps  the  whole  matter  is  abandoned  or 
it  becomes.absolutely  necessary  that  a  de- 
cision shall  be  rendered. 

Mr,  Temple.  I  should  like  to  interro- 
gate  the  delegate. 

Jfr.  J.  R.  Read.    Certainly. 
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Mr.  Temple.  I  would  like  the  gentle- 
man to  state  whether  he  does  not  know 
that  the  alderman  generally  acts  upon  the 
ad%'ice  of  the  counsel  employed  by  the 
prosecutor,  and  whether  the  prosecutor 
does  not  generally  proceed  upon  the  ad- 
vice of  his  counsel. 

Mr.  J.  R.  Read.  That  ma}^  be  true,  or 
it  may  not.  If  it  is  true  it  should  not  be 
true.  I  say,  sir,  that  no  alderman  or  jus- 
tice of  the  peace  should  so  trifle  with  the 
liberty  of  any  citizen  of  this  Common- 
wealth as  to  bind  him  over  from  day  to 
day,  extorting  from  him  bail,  because  the 
counsel  for  the  prosecutor  or  the  prosecu- 
tor desires  it.  I  believe  that  when  a  jier- 
son  makes  a  charge  of  a  criminal  offence 
against  any  citizen  he  should  be  prepared 
when  he  makes  the  charge. 

Mr.  Temple.  I  should  like  to  ask  a 
question.  I  ask  whether  the  gentleman 
has  ever  been  accommodated  when  he  has 
represented  the  prosecution  in  the  man- 
ner which  he  has  indicated  to  the  com- 
mittee ? 

Mr.  J.  R.  Read.  I  do  not  know,  sir, 
whether  I  have  or  have  not  been.  Itisquite 
likely,  if  it  is  the  custom,  that  I,  as  a  mem- 
ber of  the  bar,  may  have  availed  myself  of 
that  custom ;  but  at  the  same  time  that 
does  not  exalt  the  custom  or  make  it  any 
better  than  it  is,  for  it  is  simj^ly  iniqui- 
tous. 

I  believe  it  is  exceedingly  important 
that  we  should  get  a  better  class  of  gentle- 
men for  these  positions  than  we  have  had 
in  the  past ;  but  in  saying  this  I  do  not 
wish  to  be  understood  as  going  quite  so 
far  as  my  learned  colleague  (Mr.  Cuyler.) 
I  do  not  think  that  the  instances  which 
are  complained  of  are  the  rule  ;  I  believe 
they  are  the  exception  ;  but  unfortunately 
they  furnish  too  many  excei^tions  to  the 
iTile  for  us  to  be  satisfied  with  its  continu- 
ance. 

Mr.  Chairman,  the  amendment  ofit'ered 
by  the  gentleman  from  Allegheny  pro- 
vides for  an  election  of  these  j  udges  or 
police  justices — and  I  am  sure  I  am  not 
tenacious  about  the  name,  I  do  not  care 
what  they  are  called — in  small  districts. 
That  will  not  cure  the  evil,  because,  as  was 
said  by  the  gentleman  from  the  Fourth 
district,  (Mr.  Simpson, )[it  is  hardly  possi- 
ble to  get  the  right  kind  of  person  to  oc- 
cupy these  positions  where  the  vote  for 
them  is  limited  by  such  a  small  number 
as  is  comprised  within  the  limits  of  a 
ward.  It  is  absolutely  necessary  that  we 
should  present  the  candidates,  whoever 
tliey  may  be,  to  the  voters  of  the  city, 


because  they  hold  in  their  hands,  they 
hold  subject  to  their  adjudication,  the 
property  of  everj^  citizen  in  this  city  ;  it 
is  not  confined  to  any  one  ward ;  and 
they  also  hold  in  their  hands  and  subject 
to  their  adjudication  the  liberty  of  every 
citizen  in  this  city.  That  being  so,  I  can 
see  no  sound  reason  why  the}'  should  not 
be  elected  by  the  people  of  the  city,  and 
then  by  the  requisite  legislation  after- 
wards located  to  the  different  parts  of  the 
city  as  may  be  found  necessary. 

For  these  reasons  I  am  opposed  to  the 
amendment  offered  by  the  gentleman 
from  Allegheny,  and  trust  that  it  will  be 
voted  down;  and  at  the  proper  time  I 
shall  offer  an  amendment  to  the  amend- 
ment of  the  gentleman  from  Lj'coming, 
to  insert  one  hundred  dollars  in  place  of 
three  hundred  dollars. 

Mr.  Carson.  Mr.  Chairman :  I  will 
favor  the  section  as  reported  by  the  com- 
mittee with  the  amendment  offered  by 
the  chairman  of  the  committee,  and  m  re- 
ply to  the  gentleman  from  Alleghen^- 
(Mr.  Ewing)  who  has  made  the  only  ob- 
j  ection  that  has  been  made,  as  I  compre- 
hend the  argument,  against  the  section,  I 
will  say  that  this  office  v/ould  not  be  an 
insignificant  one,  but  it  would  be  an  im- 
portant and  honorable  judgeship.  The 
jurisdiction  would  extend  to  thirty  thou- 
sand people.  If  you  will  look  at  the  pop- 
ulation of  the  sev^eral  counties  of  the 
Commonwealth  of  Peunsj'lvania,  you  will 
find  that  in  1850  forty  counties,  and  in 
1S70  twenty-seven  counties,  did  not  have 
a  population  exceeding  that  number ;  and 
yet  we  all  know  that  the  best  jurists  of 
the  State  and  of  the  nation  have  not  con- 
sidered it  beneath  their  dignity  to  preside 
over  the  courts  in  these  counties. 

Mr.  Littleton.  Mr.  Chairman :  I 
do  not  desire  to  detain  the  committee,  but 
1  cannot  allow  this  question  to  be  voted 
upon  without  saying  one  word  in  favor 
of  the  section  as  reported  by  the  commit- 
tee, and  I  do  most  earnestly  hope  that 
that  section,  with  the  proper  amendments 
proposed  by  the  chairman  of  the  com- 
mittee, will  be  adopted. 

There  may  be  in  this  article  reported 
by  the  Judiciary  Committee  other  clauses 
which  will  be  of  great  benefit  to  the  city  of 
Philadelphia ;  but  I  do  not  thmk  in  all  of 
them,  take  it  altogether,  there  is  a  single 
section  that  will  prove  of  so  much  benefit 
to  us  as  the  adoption  of  the  present  sec- 
tion now  before  the  committee.  I  think 
it  is  of  great  impoi'tance  to  us. 
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Gentlemen  have  argued,  the  gentleman 
from  Butler  (Mr.  J.  N.  Purviance)  par- 
ticularly, that  this  provision  is  special  in 
its  nature ;  that  we  are  here  ordaining  an 
organic  law,  and  that  we  ought  not  to  leg- 
islate for  special  cases.  1  do  not  think  it 
is  liable  to  that  objection.  It  is  our  duty 
to  look  at  the  condition  of  the  State  and 
its  population ;  one  portion  in  the  rural 
districts,  scattered  over  an  extensive  ter- 
ritory ;  another,  congregated  in  cities ; 
and  to  provide  for  the  wants  of  both.  I 
think  it  is  right,  therefore,  for  us  to  legis- 
late, if  I  may  use  that  term,  for  the  peo- 
ple living  in  the  cities  as  well  as  those 
who  reside  in  the  rural  portions  of  the 
State. 

Again  the  gentleman  from  Butler  tells 
us  that  this  projiosition  creates  a  now 
office.  True  ;  but  it  abolishes  an  old  one, 
and  a  very  bad  one.  I  think  of  all  the 
offices  now  existing  in  the  city  of  Phila- 
delphia,none  could  besa  readily  abolished, 
to  the  benefit  of  the  community,  as  this 
one. 

I  trust  that  the  Convention  Avill  adopt 
this  measure  without  paying  special  at- 
tention to  these  numerous  objections, 
such  as  that  urged  by  the  gentleman 
from  Allegheny  (Mr.  Ewing)  that  it  is 
an  experiment.  Sir,  has  it  come  to  this, 
that  in  this  age  of  progress  any  principle 
is  to  be  denied  or  derided  because  it  may 
be  termed  an  experiment  ?  We  might  go 
into  history,  into  science  in  its  various 
fields,  and  touch  upon  experiments  that 
have  proved  glorious  successes.  The 
Declaration  of  Indej)endence  itself  was 
an  experiment,  but  it  was  a  success ;  Ful- 
ton's steamboat  was  an  experiment,  but 
it  carries  the  commerce  of  the  Avorld; 
Morse's  telegraph  was  an  experiment 

Mr.  Ewing.  Allow  me  to  ask  the  gen- 
tleman, did  Fulton,  when  he  made  his 
first  steam  engine,  fix  it  so  that  he  could 
not  make  necessarj'-  changes  when  he 
found  that  experiment  would  not  work  ? 

Mr.  Littleton.  Fulton  did  not  know 
anything  about  the  aldermanic  nuisance 
in  Philadelphia.  If  he  had,  he  would 
have  so  arranged  that  it  never  would  have 
existed.  [Laughter.]  I  hope  that  this 
Convention,  with  the  wisdom  of  a  Fulton, 
of  a  INIorse,  of  a  Franklin,  so  to  speak, 
will  abolish  forever  that  which  is  to  us  a 
nuisance  unbearable  in  whatever  aspect 
you  look  at  it. 

Mr.  Temple.  There  is  one  reason  that 
I  expected  would  have  been  advanced  in 
support  of  the  abolition  of  the  otBce  of 
alderman,  which  has  not  been  spoken  of, 


and  to  my  mind,  it  is  the  cause  of  the 
greater  part  of  the  complaints  embodied 
in  the  letter  of  Mr.  Lea,  which  has  been 
read.  I  was  in  hopes  that  my  colleague, 
the  distinguished  delegate  from  the  third 
district  (Mr.  Littleton,)  would  mention 
it  while  he  Avas  upon  the  floor  ;  but  as  he 
has  not  done  so,  I  will  state  it  for  the  con- 
sideration of  the  committee. 

Tlie  office  of  alderman  in  the  city  of 
Philadelphia  was  not  considered  so  great 
a  nuisance  until  the  Legislature,  for  pur- 
poses best  known  to  tliemselves,  saw  pro- 
per to  extend  the  jurisdiction  of  aldermen 
above  and  bej'ond  tiie  jurisdiction  vfhicli 
they  had  alwaj's  had  under  the  old  Con- 
stitution. The  very  moment  the  board 
of  aldermen  was  constituted  in  the  city  of 
Philadelphia,  the  office  of  alderman  be- 
came a  stench  in  the  nostrils  of  all  honest 
people.  It  became  so  simply  by  reasoii 
of  the  fact  that  the  board  of  aldermen,  not 
sittingas  justices  of  the  peace  or  as  aider- 
men  performing  their  i^roper  functions, 
saw  i^roper  to  so  far  transgress  the  law  of 
the  land  that  their  office  became  to  a  cer- 
tain extent  fouled  and  corrupted. 

Mr.  Hanna.  Will  the  gentleman  allow 
me  to  ask  him  what  law  of  the  land  he 
refers  to  ? 

ISIr.  Tejii'le.  I  refer  to  the  law  of  the 
land  whicli  i^rotects  freemen  in  their 
right  to  have  their  votes  counted  when 
they  are  cast  in  the  ballot-box,  which 
was  violated  by  the  registry  law,  passed 
in  18G9. 

I  was  about  to  say,  Mr.  Ciiairman,  that 
if  these  extra  judicial,  or  rather  political, 
powers  had  not  been  placed  in  the  liaiids 
of  the  aldermen,  in  my  judgment,  this 
crying  evil  never  v.'ould  have  existed  in 
tlie  city  of  Philadelphia.  I  ara  willing  to 
admit  that  there  are  certain  abuses,  prob- 
ably, in  the  office  of  alderman  which  re- 
quire correction.  I  am  not  ready  to  stand 
here  and  say  that  this  portion  of  our  judi- 
ciary is  as  pure  and  incorruptible  as  it 
ought  to  be  ;  but  I  say  to  the  committee 
that,  in  my  opinion,  if  the  courts  contem- 
plated by  this  section  are  established,  in 
less  than  five  years' from  the  time  of  the 
adoption  of  the  Constitution  a  far  greater 
cry  will  come  up  from  the  people  of  this 
community  to  have  these  courts  abolished. 
With  all  the  evils  attached  to  the  office  of 
alderman,  if  you  will  strip  them  of  i^oliti- 
cal  power,  if  you  will  take  awa}^  from 
them  the  riglit  to  sit  in  judgment  upon 
the  political  franchises  of  the  people,  it' 
you  will  confine  them  strictly  to  their  du- 
ties as  aldermen  and  justices  of  the  i)eace. 
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I  believe  it  will  be  mucb  safer  to  leave  this 
subject  as  it  is  under  the  section  in  the 
old  Constitution,  or  adopt  one  similar  to 
that  offered  by  the  delegate  from  Alle- 
gheny (Mr.  Hay.) 

I  can  easily  conceive  that  the  persons 
who  would  be  likely  to  become  judges  in 
these  minor  courts  in  the  cit}^  of  Philadel- 
phia wovild  not  be  of  that  class  of  the  i)ro- 
iessiou  who  would  tend  to  dignify  the  of- 
tice.  It  has  been  stated,  I  believe  truth- 
fully, by  the  delegate  from  Allegheny', 
(Mr.  Ewing,)  and  I  do  not  think  it  was 
successfully  controverted  by  what  was 
said  by  the  gentleman  from  Montgomery, 
(Mr.  Corson,)  that  the  class  ol  persons  who 
would  seek  to  administer  justice  in  these 
minor  courts  would  be  such  as  would  not 
be  likely  to  canfer  upon  the  courts  any 
great  amount  of  dignity. 

Let  us  look  for  a  moment  at  the  juris- 
diction these  courts  would  have,  because 
iftheyareto  have  no  more  jurisdiction 
than  the  aldermen  have  now,  I  claim  that 
a  man  who  is  not  learned  in  the  law  is 
quite  as  competent  to  perform  that  duty 
as  a  lawyer  would  be.  If  their  jurisdiction 
la  to  be  extended,  if  they  are  to  be  sur- 
rounded by  a  jury  of  six  men,  as  they  are 
now  in  the  State  of  New  Jersey,  for  the 
trial  of  civil  causes,  if  they  are  to  have 
iinal  jurisdiction  in  minor  criminal  of- 
fences, it  is  a  very  different  thing  ;  but  if 
the  office  of  alderman  or  justice  of  the 
peace  is  to  remain  as  it  is,  so  ttir  as  its  ju- 
risdiction is  concerned  even  under  this 
new  section,  I  cannot  see  why  we  should 
place  in  the  Constitution  a  clause  re- 
quiring that  officer  to  be  a  person  learned 
in  the  law. 

It  has  been  urged  here  by  the  gentle- 
man from  the  second  district  (Mr.  J.  R. 
Head)  that  great  abuses  have  occurred  in 
the  office  of  alderman  within  his  know- 
ledge. I  have  no  doubt  of  that  ;  but  I  do 
say  (and  I  think  the  gentleman  might 
have  answered  the  question  that  I  put  to 
him  directly)  that  in  many  instances  the 
profession  are  responsible  for  those  abuses. 
I  know,  so  far  as  my  practice  goes,  that 
lildermon  have  often  said  to  me  when  I 
would  complain  about  the  abuse  to  which 
the  gentleman  referred,  "Well,  Mr.  So 
and  So,  counsel  on  the  other  side,  insisted 
upon  it."  Counsel  do  insist  upon  it,  and 
I  tind  that  gentlemen  in  this  committee 
will  approve  of  that. 

I  believe,  sir,  that  if  wo  adopt  this  sec- 
tion, wo  shall  do  away  with  a  jurisdic- 
tion and  a  court  quite  as  respectable  now 


as  the  new  one  put  in  place  of  it  will  be 
in  the  next  live  or  ten  years. 

Mr.  Boyd.  Mr.  Chairman :  As  a  mem- 
ber of  the  Judiciary  Committee,  1  was  ex- 
tremely reluctant  to  niake  any  change  in 
regard  to  the  aldermen  and  justices  of  the 
peace,  nor  did  I  consent  to  it  until  evi- 
dence was  adduced  before  that  committee 
which  I  regarded,  and  I  may  say  many 
other  members  of  that  committee  re- 
garded, as  conclusive  as  to  the  necessity 
of  the  change  that  is  proposed  by  the  sec- 
tion under  consideration.  That  evidence 
was  regarded  as  of  tlie  highest  authority. 
We  could  not  well  have  had  stronger  tes- 
timony upon  the  subject  than  that  which 
v/e  liad.  It  is  borne  out  and  sustained  for 
the  most  part  by  nearly  everj^  delegate  in 
this  Convention  from  the  city  of  Philadel- 
phia. 

If  the  committee  had  been  aware  that 
there  was  such  a  county  as  Bntler  in  this 
State,  with  a  delegate  representing  it  on 
this  floor,  I  think  it  highly  probable  that 
I  should  have,  upon  my  own  authority, 
respectfully  invited  him  to  come  before 
the  committee  for  the  i:»urpose  of  enlight- 
ening them  upon  this  subject,  [laughter,] 
and  we  might  thus,  perchance,  have  spared 
that  distinguished  gentleman  the  painful 
duty,  as  1  suppose  he  felt  it  to  be,  of  rising 
upon  this  floor  and — if  not  deliberately 
reading  out  of  the  city — respectfully  in- 
viting one  of  the  gentlemen  of  that  com- 
mittee, and  one  of  the  ornaments  of  this 
city  as  a  citizen  and  a  member  of 
the  bar,  to  leave  the  city  if  he  did 
not  like  to  live  in  such  a  place  as 
this.  It  may  be  all  very  well  for  a 
gentleman  representing  such  a  county — 
for  I  find  upon  looking  at  my  map  that 
there  is  such  a  county  and  it  has  some  six 
or  seven  thousand  taxable  inhabitants 
[laughter]— to  come  here  and  undertake 
to  instruct  the  people  of  this  city  and  those 
who  represent  them,  those  who  were  born 
and  raised  in  the  midst  of  the  people  here, 
and  who,  it  is  to  be  supposed,  should  know 
something  upon  this  subject.  It  may  be 
all  very  Avell  for  him  to  come  here  and 
make  a  personal  fling  at  a  gentleman  on 
this  floor  because  he  saw  fit,  upon  his  re- 
sponsibilitj^  as  one  of  the  members  of  this 
body,  to  make  a  statement  that  I  can  aver 
to  be  true,  if  reputation  has  anything  to 
do  with  the  affair.  .  I  live  so  near  Phila- 
delphia and  am  so  much  in  it  that  I  claim 
to  be  as  competent  to  testify  as  the  gen- 
tleman from  Butler,  who  perhaps  was 
never  in  the  city^  before  he  came  to  this 
Convention  and  doubtless  had  never  heard 
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of  it.  [Laughter.]  I  should  certainly 
think  that  I  would  know  as  much  on  this 
subject  as  he  does,  and  I  do  say  that  for 
the  last  ten  or  fifteen  j^ears  the  aldermanic 
system  in  the  city  of  Philadelphia  has  been 
a  disgrace,  and  has  been  so  understood 
and  known,  at  least  throughout  the  coun- 
ties bordering  on  the  city.  I  know  of  two 
gentlemen  in  my  own  town  who  happened 
to  come  down  to  the  city  on  one  occasion 
to  have  a  good  time,  and  getting  a  little 
too  much  beer  on,  they  were  picked  up 
by  one  of  the  street  officers,  carried  before 
an  alderman  and  there  blackmailed,  one 
out  of  §35,  which  was  all  the  money  he 
had,  and  the  other  had  to  put  xvp  his  watch 
for  the  balance  he  had  to  pay.  [Laughter.] 
These  things  are  notorious,  they  are  of 
common  occurrence  ;  and  a  remedy  is  de- 
manded of  us. 

The  gentleman  from  Allegheny  (Mr. 
Ewing)  has  favored  us  witli  many  objec- 
tions to  the  proposition  reported  by  the 
committee.  Allegheny  county  is  not  af- 
fected by  it.  I  understood  the  gentleman 
himself  to  saj^^  a  moment  ago,  that  Pitts- 
burg had  not  the  population  required  to 
come  within  the  provisions  of  this  sec- 
tion, but  they  hope  to  have,  and  possibly 
might  have  a  population  equal  in  amount 
to  that  stated  in  the  section,  and  there- 
fore it  would  apply  to  them.  The  gentle- 
man miglit  as  well  wait  until  he  is  hurt. 
It  may  be  that  Pittsburg  will  never  at- 
tain the  requisite  number.  It  may  be 
that  the  projiosed  consolidation  there  will 
not  take  place.  Cut,  sijf,  he  argues  before 
you  on  a  basis  which  is  purely  theoreti- 
cal, not  founded  upon  any  practical  infor- 
uaation  or  knowledge,  and  asserts,  as  a 
reason  for  his  opposition  to  this  measure, 
that  he  does  not  believe  there  is  a  lawyer 
in  Philadelphia  of  resiDectabilitj^  who 
would  consent  to  act  as  judge  of  such  a 
court,  and  that  none  but  shysters  would 
be  willing  to  take  such  a  position.  I  un- 
derstood him  to  say  that  it  would  be  of 
no  av-ail  in  the  city  of  Pittsburg,  because 
there  was  no  law3^er  there  but  what  was 
too  eminently  respectable  ever  to  take  a 
position  of  this  kind.  It  may  be  that 
some  very  respectable  people  could  be  got 
from  other  places  to  go  out  there  and  hold 
a  court  of  that  kind.  I  will  guarantee  to 
insure  Pittsburg  a  gentleman  of  that  char- 
acter if  they  have  no  one  who  can  afford 
to  take  a  position  of  this  kind. 

Mr.  Hazzard.      May  1  ask  the  gentle- 
man a  question  ? 

Mr.  Boyd.    Certainly,  with  the  great- 
est pleasure. 


Mr.  Hazzard.  I  should  like  to  knov,' 
whether,  if  we  strike  down  the  alder- 
raanic  system  in  this  city,  they  will  not 
give  one  hundred  and  seventy  thou- 
sand majoritj^  against  the  Constitution  ? 
[Laughter.] 

Mr.  Boyd.  I  do  not  care  if  tliej-  do. 
As  far  as  I  comprehend  the  Constitution 
that  is  to  be  presented  to  the  people,  that 
is  just  what  I  want;  and  if  the  kind  oT 
nonsense  is  to  be  introduced  into  it  that 
has  been  argued  and  voted  in  committee 
of  the  whole,  I  have  no  apprehension  at 
all  that  it  will  ever  be  adopted  by  the 
people.  I  assume,  of  course,  that  there 
is  respectability  and  responsibility  left 
among  the  people  as  yet ;  and  when  we 
hand  to  them,  as  we  propose  to  do,  a  vol- 
ume containing  five  hundred  or  six  hun- 
dred pages,  and  call  it  the  Constitution,  I 
do  not  suppose  anybody  will  ever  read  it, 
much  less  vote  for  it.  By  the  time  all  the 
matter  that  has  been  adopted  in  commit- 
tee of  the  whole,  and  is  likely  to  be,  goes 
through  second  and  third  reading,  it  will 
be  more  like  one  of  the  pamphlet  lan-s 
that  we  used  to  have  in  1841  or  1S42  ;  and 
people  do  already  regard  our  articles 
pretty  much  as  acts  of  Assembly,  and 
one  distinguished  member  on  this  floor 
has  stated  that  it  will  all  amount  to  noth- 
ing, the  Legislature  will  repeal  it  next 
session  anyhow,  [laughter,]  under  the 
idea  that  it  is  legislation;  and  that  is 
about  all  that  can  be  fairly  claimed  for 
it  so  far  as  we  have  progressed! 

But  it  does  seem  extraordinary  that 
M'hen  we  have  a  measure  proposed  here 
which  is  a  reform,  and  which  the  gentle- 
men from  Philadelphia  upon  this  floor 
assert  is  a  necessity,  that  courtesy  cannot 
be  extended  to  those  gentlemen,  they  be- 
ing willing  to  take  the  responsibility.  I 
do  not  see  why  gentlemen  from  the  coun- 
tiy  Avho  are  not  affected  bj'  it  should 
array  themselves  in  such  hostility  to  a 
provision  of  that  kind,  which,  as  I  aver 
in  conclusion,  was  reported  upon  testi- 
mony before  the  committee  of  a  charac- 
ter that  was  conceived  to  be  so  reliable 
that  we  could  not  get  away  from  it  or  that 
portion  of  us  who  were  disposed  to  make 
any  change,  without  doing  violence  to  the 
almost  sworn  facts  \vo  had  before  us  on 
this  subject. 

I  therefore  trust  that  the  amendment 
of  the  gentleman  from  Butler,  who  is  in- 
terposing a  difficulty  here,  will  be  voted 
down,  and  that  the  section  will  be  sub- 
stantially adopted.  It  may  be  as  my 
friend  from  Philadelphia   (Mr.   Cuylcr) 
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says,  that  it  can  be  improved  in  many  re- 
spects; and  let  us  go  to  work  and  im- 
prove it,  or  amend  it  if  it  can  be  amended. 
If  any  gentleman  here  can  do  it,  let  him 
make  a  jDroposition.  It  is  the  best  the 
Judiciary  Committee  could  get  at.  It 
was  submitted  by  Mr.  Cuyler,  a  man  com- 
petent and  able  to  do  so,  and  the  members 
of  the  committee  were  not  able  to  improve 
upon  it  more  than  it  is  in  its  present 
shape.  With  this  condition  of  affairs  it 
does  seem  to  me  that  the  report  of  the 
committee  should  be  supported. 

Mr.  BiDDLE.  Mr.  Chairman :  Unless 
we  shut  our  eyes  to  evidence  no  man  here 
can  doubt  that  enormous  evils  now  exist 
in  the  manner  in  which  justice  is  adminis- 
tered by  vfhat  is  called  the  local  magis- 
tracy of  our  large  cities,  and  I  do  not 
mean  by  any  means  to  confine  this  re- 
mark to  the  city  from  which  I  come. 
Whether  this  section,  as  it  is  reported  by 
the  Committee  on  the  Judiciary,  is  going 
to  cure  tlie  evils,  of  course  must  be 
l^roblematical ;  but  that  some  change  is 
needed  no  one  can  deny.  I  do  not  know 
wlietlier  tliero  is  an  amendment  to  the 
amendment  pending  or  not ;  but  whether 
there  is  or  not,  I  will  indicate  my  views 
upon  tlie  section  and  how  far  it  ought  to 
be  changed. 

The  Chairman.  Tlie  Cliair  will  inform 
the  delegate  tliat  there  is  an  amendment 
to  an  amendment  x^ending. 

;Mr.  Armstrong.  If  the  gentleman 
will  give  way  for  a  moment  I  should  like 
to  raise  a  point  of  order,  which  I  believe 
ought  to  be  raised  for  the  convenience  of 
our  proceedings.  If  I  understand  the 
proper  relations  of  parliameiitary  rules  to 
this  question,  tlio  persons  who  favor  any 
pending  proposition  liave  the  right  to  per- 
fect it ;  and  if  a  motion  is  made  to  strike 
out  and  insert,  it  is  virtually  the  oftering 
of  a  substitute.  Even  if  that  substitute 
had  been  first  in  order  in  point  of  motion, 
tlie  friends  of  the  measure  have  a  right, 
notwithstanding  that,  to  move  their 
amendments  to  the  pending  section,  and 
those  amendments  would  take  precedence 
of  the  motion  to  strike  out,  upon  the  gen- 
ei-al  parliamentary  principle  that  the 
friends  of  a  measure  have  a  right  to  per- 
fect it  before  the  question  shall  be  taken 
upon  striking  it  out  entirely. 

With  this  view  I  would  ask  the  Chair 
to  reconsider  the  decision  which  was  for- 
merly made.  I  know  how  easy  it  is  in  the 
haste,  oftentimes  the  necessary  inadver- 
teuceof  decision, to  make  hasty  and  wrong 


decisions.  I  believe  the  Chair  inadvert- 
ently fell  into  error  on  that  question.  I  be- 
lieve it  would  be  better  now  to  go  back  to 
the  correct  parliamentary  ruling  on  this 
subject,  as  1  believe,  and  allbw  the  friends 
of  the  measure  to  perfect  this  section  by 
such  amendments  as  thej'  will  propose. 
In  that  event  the  amendments  suggested 
by  the  gentleman  from  Philadelphia  and 
others  would  come  up  seriatimj&nd  would 
be  voted  upon  until  the  friends  of  the 
measure  had  perfected  it  to  their  own  in- 
tent ;  and  when  so  iierfected,  anj^  motion 
then  to  strike  it  out  and  substitute  some- 
thing else  would  be  in  order. 

I  further  call  the  attention  of  the  Chair 
to  the  amendment  which  I  will  propose 
in  the  twenty-eighth  line  to  correct  a  mere 
clerical  error.  There  ought  to  be  inserted 
after  the  word  "  salaries"  the  words  "  to 
be  paid  by  said  city."  That  was  the  inten- 
tion of  the  committee,  but  the  words  were 
omitted  by  a  clerical  error.  I  hope  that 
so  far  it  may  be  amended  by  common 
consent. 

The  Chairman.  The  Chair  would  sim- 
ply remark  that  he  does  not  regard  that 
he  committed  any  error  in  the  decision 
he  made.  The  Chair  considers  that  the 
parliamentary  rule  as  to  receiving  an 
amendment  to  an  amendment  was  ob- 
served in  this  case ;  and  in  justification  of 
himself  he  will  make  the  remark  that  the 
paragraph,  not  the  section,  was  under 
consideration,  and  the  delegate  from  Ly- 
coming moved  to  amend  by  inserting  cer- 
tain words.  The  delegate  from  Allegheny 
moved  to  amend  by  striking  out  and  in- 
serting. That  was  an  amendment  to  the 
amendment,  within  the  rule  as  under- 
stood by  the  Chair.  The  Chair  holds  in 
his  hand  that  which  he  regards  to  be  the 
rule  as  regulating  the  reception  of  amend- 
ments. 

"  When  an  amendment  is  proposed  by 
the  insertion  or  adding  of  certain  words, 
the  proposed  amendment  may  itself  be 
amended  in  three  different  ways,  viz: 
by  leaving  out  a  part,  or  by  inserting,  or 
by  leaving  out  and  inserting." 

That  is  what  was  done  in  this  instance. 

Mr.  BiDDLE.    Mr.  Chairman 

Mr.  Hay.  If  the  gentleman  from  Phil- 
adelphia will  permit  an  interruption,  I 
desire  to  say  that  in  order  to  permit  his 
amendment  to  be  offered  now,  I  will 
withdraw  the  amendment  I  offered  and 
permit  his  to  be  read  and  disposed  of. 

The  Chairman.  The  amendment  to 
the  amendment  is  withdrawn. 
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Mr.  BiDDLE.  I  offer  then  the  follow- 
ing as  an  amendment  to  the  amendment 

Mr.  Akmstronq.  Will  the  gentleman 
Avait  until  I  move  the  formal  amendment 
■which  I  indicated,  after  the  word  "  sala- 
ries" in  the  twenty-eighth  line,  to  insert 
the  words  :  "  to  be  paid  by  said  city."  I 
hope  these  words  may  be  inserted  by 
common  consent. 

The  Chairman.  If  there  is  no  objec- 
tion, hy  unanimous  consent  the  amend- 
ment first  indicated  by  the  delegate  from 
Ij3'Coming  will  be  inserted  as  part  of  the 
13aragraph.  The  amendment  now  pend- 
ing is  the  amendment  of  the  delegate 
from  L}' coming  to  limit  the  juiisdiction 
to  three  hundred  dollars. 

Mr.  BiDDLE.  I  will  hand  up  my  amend- 
ment in  a  moment.  I  wish  to  indicate 
my  views  first  and  may  as  well  do  it  on 
the  section. 

I  was  about  saying  that  the  evils  being 
admitted,  we  are  bound  to  provide  a  rem- 
edy if  we  can.  This  section  certainly  pro- 
poses a  very  radical  change  in  the  system 
of  administering  justice  both  criminally 
and  ci^dlly  in  small  amounts.  It  proposes 
first  to  pay  this  magistracy  by  a  fixed 
salary'.  I  consider  that  an  enormous 
gain.  I  do  not  know  what  the  propor- 
tion is  ;  I  doubt  if  I  am  wrong  in  saying, 
however,  that  nine-tenths  of  the  cases  of 
oppression  that  have  been  referred  to  and 
which  we  all  know  do  exist,  are  caused 
by  the  system  of  fees.  You  make  it  the 
interest  of  the  magistrate  to  foment  petty 
litigation  and  then  you  condemn  him 
for  it.  You  expect  too  much  from  human 
nature.  These  sums  which  to  us  are  in- 
considerable, the  two,  three,  or  five  dol- 
lars that  are  extracted  from  the  hard 
earnings  of  the  classes  who  can  least  af- 
ford to  pay  them,  are  great  temptations  to 
many  of  these  magistrates.  By  the  sec- 
tion as  reported  you  cut  oft"  at  once  that 
fruitful  source  of  corruption  and  oppres- 
sion. So  far  I  like  it  very  much.  I  doubt 
however,  as  to  the  jurisdiction  as  to  the 
amount.  I  think  it  too  high.  I  prefer 
the  old  limit  of  one  hundred  dollars.  I 
think  that  is  quite  high  enough,  and  my 
amendment  will  point  in  that  direction. 

I  think  the  number  of  courts  provided 
for  by  this  section,  the  divisor  being  thir- 
ty thousand,  is  too  large.  I  would  make 
that  forty-five  thousand  or  fifty  thou- 
sand. I  think  the  term  of  office  too  long. 
I  would  make  it  five  instead  of  seven 
years.  I  suppose  these  are  matters  of  de- 
tial  as  to  which  the  gentleman  from  Phil- 


adelphia (Mr.  Cuyler)  and  the  chair- 
man of  the  Judiciary  Committee  will 
hardly  ditfer. 

ISIr.  Cuyler.  I  do  not  care  about  those 
points  except  as  to  the  number  of  courts. 
I  have  been  appealed  to  to  have  the  num- 
ber of  courts  based  on  a  basis  of  twenty 
thousand.  I  am  surprised  that  my  col- 
league should  suggest  fifty  thousand.  As 
to  the  other  mattersof  detail  I  do  not  care. 

Mr.  BiDDLE.  I  have  my  own  views 
but  I  do  not  want  to  dwell  upon  those 
points.  I  come  to  what  strikes  u\e  as 
much  more  imi>ortant.  I  doubt  very 
much,  and  doubting  as  much  as  I  do,  I 
shall  vote  against  what  is  technically 
called  a  judge  learned  in  the  law; 
that  is,  a  member  of  the  profession  of  the 
law — it  amounts  to  nothing  else.  I  do 
not  believe  these  courts,  if  you  affix  the 
other  limitations  proposed  by  this  section, 
will  be  as  well  administered,  by  lawyers 
of  five  years  standing,  as  by  citizens  who 
do  not  necessarily  have  that  technical 
qualification.  I  would  have  a  man  fa- 
miliar with  the  general  principles  of  the 
law,  but  it  occurs  to  me,  and  my  expe- 
rience warrants  me  in  what  I  am  saying, 
that  petty  controversies  are  better  settled 
by  upright  men  of  strong,  vigorous  intel- 
lect, and  good  native  i^arts,  than  by  the 
younger  members  of  the  profession,  who 
would  look  rather  to  the  technicalities  of 
the  system  under  which  they  practice, 
than  to  its  real  valivp  and  merits.  I  en- 
dorse fully  what  has  been  said  by  one  of 
my  colleagues  from  Philadelphia  (Mr. 
Simpson)  in  regard  to  many  of  the  magis- 
trates to  whom  he  referred.  I  could 
name  others,  alderman  Binns,  alderman 
Badger,  and  alderman  Keuney, — who, 
though  nominally  a  lawyer,  never  iDrac- 
ticed  in  any  court ;  I  doubt  if  he  ever 
made  a  motion.  These  were  all  men  of 
the  highest  character,  and  of  the  highest 
worth,  who  administered  justice  with 
the  utmost  integrity,  and  with  ad- 
vantage both  to  the  suitors  and  to  the 
community. 

"A  little  learning  Is  a  dangerous  thing." 

You  lose  the  essence  in  mere  adherence 
to  form,  I  fear,  if  you  regard  this  quali- 
fication as  essential.  I  would  much  pre- 
fer to  have  as  magistrates  citizens  having 
the  qualifications  of  justices  of  the  peace. 
If  they  be  lawyers,  if  the  voters  of  a  dis- 
trict choose  to  re-elect  them,  be  it  so ;  but  I 
would  place  no  restriction  on  the  choice  of 
the  electors.  I  see  no  value  to  be  gained 
by  reason  of  a  little  technical  learning 
which  would  be   brought   to  the  office. 
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and  I  think  I  see  great  disadvantages 
in  it. 

Now,  I  come  to  another  point  which  I 
deem  of  vast  importance.  Wliether  the 
la^  nnge  in  whicli  I  have  shaped  my 
amendment  is  the  best  that  could  be  em- 
ployed, is  perhaps  a  matter  of  considera- 
ble doubt.  The  thought,  however,  has 
value.  You  propose  to  elect,  no  matter 
what  the  divisor  is,  from  sixteen  to  thirty 
magistrates,  and  you  are  going  to  elect 
them  on  a  general  ticket  by  the  qualified 
voters  of  the  citj'.  I  see  great  value  in 
that,  because  you  give  the  body  of  the 
whole  community  the  right  to  select  in- 
side of  limit ;  for  it  is  from  the  small  dis- 
tricts of  average  limitation  that  I  think  a 
great  many  of  the  evils  of  the  system  have 
sprung.  1  do  not  think  that  all  of  these 
magistrates  should  be  members  of  either 
political  party  exclusively.  Just  look 
now  at  what  enormous  power  you  are 
placing  in  their  hands.  Not  to  speak  of 
the  civil  jurisdiction,  which  will  bo  quite 
extensive,  it  will  aflect  the  rights  and  in- 
terests of  a  very  large  portion  of  the  com- 
munity. Even  if  you  limit  this  jurisdic- 
tion at  one  hundred  dollars,  you  place  the 
primary  administration  of  the  whole 
criminal  jurisdiction  of  the  county  in  the 
hands  of  these  men.  Every  one  of  them 
will  be  a  committing  magistrate.  Every 
one  of  them  will  have  the  power  to  bind  a 
man  over  for  trial  at  the  court  of  quarter 
sessions  or  at  the  court  of  oyer  and  teniii- 
ner. 

I  think,  therefore,  that  in  communities 
as  large  as  those  referred  to  by  this  para- 
graph of  the  section  under  consideration, 
communities  of  two  hundred  thousand 
and  upwards,  it  will  be  most  unwise 
as  well  as  most  unfair  to  have  all  these 
magistrates  in  the  interests  of  one  po- 
litical party.  I  do  not  care  which 
party  it  is.  That  is  a  matter  of  absoltite 
indifference.  But  gentlemen  must  see 
that  in  times  of  excitement,  in  times  of 
popular  commotion,  these  powers  may  be 
very  greatly  abused  if  they  are  to  bo 
wielded  exclusively  by  men  of  the  same 
political  conviction.  I  would,  therefore, 
like  to  see  applied  to  the  election  of  these 
local  magistrates  the  same  principle  that 
has  been  applied  to  the  inspectors  of 
elections,  that  has  been  applied,  we  siip- 
pose  with  some  advantage,  to  the  election 
of  delegates  to  this  Convention. 

I  do  not  want  to  occupy  more  time,  and 
will  therefore  simply  indicate  my  amend- 
ment. I  would  strike  out  in  the  first 
sentence    "three    hnndrcd"    and    insert 


"one  hundred."  In  the  same  sentence, 
immediately  following,  I  would  strike  out 
"thirty  thousand"  and  insert  "lifty  thou- 
sand." 

In  the  second  sentence  I  desire  to  strike 
out  all  after  the  v/ord  "by"  down  to  and 
including  the  words  "judicial  districts," 
and  insert  "citizens  having  the  qualifica- 
tions of  justices  of  the  iDcace." 

In  the  next  sentence  I  wish  to  strike  out 
"seven"  and  insert  "five";  and  also  to 
add  to  the  end  of  the  sentence  "in  the 
manner  the  delegates  at  large  from  the 
State  to  this  Convention  were  voted  for." 

Mr.  CuYLEK.  If  my  colleague  is  through 
I  only  want  to  say  three  sentences. 

The  Chairman.  The  amendment  will 
first  have  to  bo  placed  before  the  com- 
mittee of  the  whole. 

Mr.  CuYLER.  What  I  have  to  say  will 
not  interfere  with  that.  I  desire  simply 
to  say  that  with  very  much  of  that  which 
has  fallen  from  my  colleague  (Mr.  Bid- 
die)  I  have  no  controversy  whatever.  As 
I  said  in  my  former  remarks,  I  am  not 
tenacious  about  precise  words,  if  you  will 
only  give  me  the  substance  of  what  is 
here  provided  for,  that  is,  if  you  will  give 
me  a  magistracy  of  the  city  of  Philadel- 
phia, elected  on  a  general  ticket,  paid  by 
fixed  salaries,  and  that  the  name  of  alder- 
man, Avhich  has  become  odious,  shall  be 
abolished.  If  these  three  cardinal  fea- 
tures are  preserved,  I  will  have  no  con- 
troversy witli  any  gentleman  who  differs 
with  me  on  the  matter  of  detail.  That  is 
all  I  have  to  say. 

Mr.  Hanna.  Before  my  colleague  takes 
his  seat,  I  desire  to  ask  him  if  he  does  not 
think  a  magistrate  should  be  learned  in 
thelaAv? 

Mr.  CuYLKK.  I  will  not  make  a  feature 
of  that.  I  think  they  all  should  be 
learned  in  the  law,  according  to  my  notion 
of  what  any  magistrate  should  be.  But 
still  if  that  does  not  meet  with  the  appro- 
bation of  this  committee  of  the  whole, 
they  may  use  their  own  discretion  about 
it. 

jMr.  CoKSON.  Let  me  address  a  ques- 
tion to  the  gentleman.  If  we  strike  out 
"learned  in  the  law"  what  is  to  prevent 
you  from  electing  again  the  same  people 
that  have  disgraced  j-our  city  ? 

Mr.  CuYLEB.  I  think  thoj'  should  be 
learned  in  the  law. 

The  Chairman.  The  Clerk  will  read 
the  paragraph,  as  the  gentleman  from 
Philadelphia  (Mr.  Biddle)  desires  to 
amend  it. 

The  Clerk  read  as  follows : 
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"In  each  city  having  a  population  ex- 
ceeding 200,000,  there  shall  be  established, 
in  lieu  of  tlie  office  of  alderman  and  jus- 
tice of  the  peace,  as  the  same  now  exists, 
one  court  (not  of  record)  of  police  and 
small  causes  not  exceeding  one  hundred 
dollars  for  each  50,000  inhabitants.  Such 
court  shall  be  held  by  citizens  having  the 
qualifications  of  justices  of  the  peace  in 
which  said  city  is  located.  Their  term  of 
office  shall  be  five  years,  and  they  shall 
be  elected  on  general  ticket  by  all  the 
qualified  voters  of  such  city  in  the  man- 
ner the  delega  sat  large  from  the  State 
to  this  Convention  were  voted  for.  They 
shall  be  compensated  only  by  fixed  sala- 
ries, to  be  paid  by  said  city,  and  shall 
exercise  such  jurisdiction,  civil  and  crim- 
inal, as  is  now  exercised  by  aldermen  and 
justices  of  the  peace  and  such  other  juris- 
diction as  may  be,  from  time  to  time,  pre- 
scribed by  law." 

Mr.  Whebby.  I  desire  to  ask  whether 
that  is  an  amendment  in  the  nature  of  a 
substitute  ? 

The  Chaiejian.  This  is  the  amend- 
ment of  the  gentleman  from  Philadel- 
phia to  the  amendment  of  the  gentleman 
fri>m  Lycoming. 

Mr.  Whebby.  I  was  about  to  indicate 
a  difficulty  which  occurs  to  my  mind 

Mr.  CuYLEB.  If  the  gentleman  from 
Cumberland  will  pardon  me,  let  me  sug- 
gest to  my  colleague  that  he  submit  his 
amendments  separately,  so  that  we  can 
have  a  distinct  vote  upon  them. 

Mr.  CoBBETT.  Wo  can  call  for  a  divi- 
sion . 

Mr.  CuYLEB.    Very  well. 

Mr.  Whebby.  I  agree  with  every- 
thing that  has  fallen  from  the  lips  of  my 
distinguished  friend  from  Philadelphia 
(Mr.  Biddle)  with  one  exception.  I  can- 
not see,  and  I  call  to  this  the  especial  at- 
tention of  the  chairman  of  the  CommiLiea 
on  the  Judiciary,  how  this  election  by 
general  ticket  can  be  applied  to  ten,  fif- 
teen or  twenty  separate,  independent 
territorial  districts.  I  think  I  understand 
something  about  this  matter  of  districts 
and  of  offices. 

Mr.  Abmstboxg.  Pardon  me.  There 
is  no  district  j^rovided  for.  It  is  upon 
general  ticket  thi-oughout  the  city. 

Mr.  Whebby.  The  magistrates  are 
voted  for  at  large.  But  I  understood  from 
tlie  gentleman  from  Philadelphia  (Mr. 
Cviyler)  that  these  courts  were  to  have 
separate  territorial  jurisdiction. 

jNIr.  CuYLER.  I  never  dreamed  of  such 
a  thing. 


Mr.  Whebby.  Then,  sir,  I  ask  how 
are  these  courts  to  be  located  ?  Are  they 
to  be  peripatetic?  Are.  they  to  be  per- 
mitted to  locate  themselves  where  they 
please,  and  migrate  when  they  please? 
To  settle  down,  all  of  them,  in  one  part  of 
the  city?  Will  it  constitute  a  local  judi- 
ciary at  all  on  that  principal  ?  It  seems 
to  me  that  if  this  is  to  be  a  substitute  for 
the  alderinanic  sj'stem,  for  the  system  of 
justices  of  tlie  peace — in  other  words,  if  it 
is  to  be  a  local  judiciary  at  all — it  must  be 
fixed,  and  if  you  do  not  fix  it,  it  will  not 
fill  the  bill,  it  will  not  answer  the  purposes 
of  that  kind  of  a  judiciary.  I  desire  to 
know  from  the  chairjnan  of  the  Commit- 
tee on  the  Judiciary  how  it  is  proposed  to 
locate  these  courts ;  on  what  principle 
they  are  to  be  distributed  ;  how  they  are 
to  be  territorially  assigned.  It  certainly 
is  not  fixed  either  in  the  proposition  of 
the  committee  or  in  the  substitute  of  the 
gentleman  from  Philadelphia  (Mr.  Bid- 
die.) 

Mr.  CuYLEB.  We  leave  tliat  to  tlie 
Legislatur  . 

Mr.  Whebby.  But  the  chief  objection  to 
that  in  my  mind  is  that  if  you  leave  to  the 
Legislature  the  dividing  of  this  city  into 
judicial  districts  and  the  locating  of  these 
j  udges  in  these  j  udicial  districts,  you  put 
into  the  hands  of  the  Legislature  a  power 
enoi-mou sly  greater  than  hey  have  ever 
before  possessed.  They  can  control  this 
judiciary  to  any  extentthey  please  if  they 
ai-e  permitted  to  fix  the  territorial  limits 
of  the  districts. 

Then  another  difficult^^  is  that  under 
this  lalan  of  election  at  large  of  twenty  or 
thirty  judges,  with  territorial  jui'isdiction 
over  the  whole  city,  nine-tenths  of  the 
wards  of  the  city  may  be  left  without  a 
convenient  subordinate  judiciary;  you 
may  have  ten,  twenty  or  thirty  such 
courts  and  yet  in  nine-tenths  of  the  wards 
tliere  will  not  be  a  single  judge.  Will 
that  answer  the  i^urposes  of  a  local  judi- 
ciary? Is  that  what  gentlemen  want  in 
the  establisluuent  of  this  judiciary? 

Then  if  I  imderstand  the  gentleman 
from  Philadelphia  (]\Ir.  Biddle)  lie  pro- 
poses to  apply  a  limited  system  of  voting 
to  this  judiciar3%  I  ask  how  can  the  will 
of  the  voters  in  a  particular  section  of  the 
city  be  exi)ressed  in  the  selection  of  a 
judge  for  their  court  viuder  the  limited 
vote,  when  it  is  not  understood  what  can- 
didate upon  the  ticket  at  large  is  to  be 
the  judge  for  that  particular  section.  Is 
the  Fourth  ward  to  select  a  judge  for  the 
Twenty-second  ward  ?   I  can  easily  under- 
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stand  Jaow  the  very  worst  men  in  the  city 
of  Philadelphia  could  be  able  to  impose  a 
bad  judge  upon  the  most  respectable 
ward  of  the  city.  It  would  be  done  under 
this  system. 

There  are  difficulties  which  the  chair- 
man of  the  committee  or  either  of  the  dis- 
tinguished gentlemen  from  Philadelphia 
are  perhaps  able  to  explain  a  way  and 
naust  explain  before  I  can  possibly  give 
my  assent  to  this  proposition.  I  agree 
entirely  with  all  of  its  principles,  and  wil- 
ling to  endorse  it  from  first  to  last  if  I  can 
understand  how  it  can  be  applied. 

Mr.  Armstrong.  It  is  very  evident 
that  this  debate  cannot  be  concluded  this 
evening.  This  is  a  very  important  sec- 
tion, and  I  move  that  the  committee  do 
now  rise,  report  progress,  and  ask  leave 
to  sit  again.  We  cannot  get  through  the 
section  to-night,  evidently,  and  I  think 
we  had  better  come  to  it  afresh  on  Mon- 
day morning. 

Mr,  BucKAiiEW.  Before  the  motion  is 
put  I  should  like  to  inquire  whether 
there  is  an  amendment  to  an  amendment 
pending. 

The  Chairman.  The  question  before 
the  committee  is  on  the  amendment  of  the 
delegate  from  Philadelphia  (Mr.  Biddle) 


to  the  amendment  offered  by  the  delegate 
from  Lycoming  (Mr.  Armstrong.) 

Mr.  BucKALEW.  It  is  not  susceptible 
of  further  amendment. 

The  Chairman.  It  is  not  susceptible 
of  further  amendment. 

Mr.  Arbistrong.  I  renew  my  motion 
that  the  committee  rise. 

The  motion  was  agreed  to,  and  the  com- 
mittee accordingly  rose;  and  the  chair- 
man (Mr.  Harry  White)  reported  that 
the  committee  had  had  under  considera- 
tion the  article  reported  by  the  Committee 
on  the  Judiciarj^  and  had  directed  him 
to  report  i^rogress  and  ask  leave  to  sit 
again. 

Leave  was  granted  to  the  committee  to 
sit  again  on  Monday  next. 

Mr.  Addicks.  I  move  that  the  House 
adjourn. 

Mr.  Struthers.  I  wish  to  move  that 
when  the  House  adjourns  it  adjourns  to 
meet  on  Monday  next. 

The  President.  A  motion  to  adjourn 
has  been  made,  and  another  motion  is  not 
at  present  in  order.  The  question  is  on 
the  motion  to  adjourn. 

The  motion  was  agreed  to ;  and  (at  six 
o'clock  and  five  minutes  P.  M.)  the  Con- 
vention adjourned  until  Monday  morn- 
ing at  ten  o'clock. 
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Monday,  May  11,  1873. 

The  Convention  met  at  ten  o'clock  A. 
M. 

Prayer  by  Rev.  Jas.  W.  Curry. 

The  Journal  of  the  proceedings  of  Fri- 
day last  was  read  and  approved. 

PETITIONS  AND  MEMORIALS. 

The  President  presented  a  memorial 
asking  for  the  recognition  of  Almighty 
God  and  the  christian  religion  in  the 
Constitution,  which  was  laid  on  the  table. 

REPORTS   OF   COMMITTEES. 

Mr.  MacConnell.  As  acting  chair- 
man of  the  Committee  on  Declaration  of 
Rights,  I  submit  a  report,  which  I  ask  to 
have  read. 

Tlie  report  was  read  as  follows : 

"  The  Committee  on  the  Declaration  of 
Rights  respectfully  submit  the  following 
report : 

"Since  this  committee  submitted  their 
former  report  there  have  been  referred  to 
them  numerous  petitions  asking  the  Con- 
vention to  embody  in  the  Constitution  an 
acknowledgment  of  Almighty  God  as  the 
ultimate  authority  in  civil  government, 
of  the  Lord  Jesus  Christ  as  the  ruler  of 
nations,  and  of  the  Bible  as  the  supreme 
standard  of  righteous  laws,  &c.  The  sub- 
ject of  those  petitions  is  an  important  one, 
and  your  committee  have  given  it  a  cor- 
respondingly serious  consideration.  But 
inasmuch  as  they  embodied  in  their  report 
heretofore  made  an  acknowledgment  of 
Almighty  God,  and  an  humble  invocation 
of  His  guidance  in  our  future  destiny, 
they  are  of  opinion  that  no  further  report 
on  the  subject  is  necessary.  They,  there- 
fore, ask  to  be  discharged  from  the  farther 
consideration  thereof,  and  for  that  pur- 
pose ask  the  adoption  of  the  following 
resolution,  viz : 

^' Besolved,  That  the  Committee  on  the 
Declaration  of  Rights  be  discharged 
from  the  further  consideration  of  the  sub- 
ject." 

« The    resolution    was   read    twice    and 
agreed  to. 

LEAVE    OF  ABSENCE. 

Mr.  Cassidy.  I  desire  at  this  time  to 
ask  leave  of  absence  for  my  colleague 


(Mr.  Biddle)   for  a  few  days,  in  conse- 
quence of  a  death  in  his  family. 
Leave  was  granted. 

THE   JUDICIAL  SYSTEM. 

Mr.  EwiNG.  I  move  that  the  House  re- 
solve itself  into  committee  of  the  whole 
for  the  further  consideration  of  the  article 
on  the  judiciary. 

The  motion  Avas  agreed  to ;  and  the 
Hovise  accordingly  resolved  itself  into 
committee  of  the  whole  on  tho  article  re- 
ported by  the  Committee  on  the  Judiciary, 
Mr.  Harry  White  in  the  chair. 

The  Chairman.  When  the  committee 
rose  at  its  last  session,  tho  question  before 
the  committee  was  on  the  amendment  of- 
fered by  the  delegate  from  Philadelphia 
(Mr.  Biddle)  to  the  amendment  of  the 
delegate  from  Lycoming  (Mr.  Arm- 
strong.) 

Mr.  Hanna.  Let  the  amendment  and 
the  amendment  to  the  amendment  be 
read. 

The  Chairman.  The  amendment  is  to 
the  last  paragraph  but  one  of  the  four- 
teenth section.  The  paragraph  will  be 
read,  also  the  amendment  of  the  delegate 
from  Lycoming  will  be  read,  and  then 
the  amendment  offered  by  the  delegate 
from  Philadelphia. 

The  Clerk.  The  paragraph  is  as  fol- 
lows : 

"  In  each  city  having  a  population  ex- 
ceeding two  hundred  thousand  there  shall 
be  established,  in  lieu  of  the  office  of  al- 
derman and  j  ustice  of  the  peace  as  the 
same  now  exists,  one  court  (not  of  recoi-d) 
of  police  and  small  causes  for  each  thirty 
thousand  inhabitants.  Such  court  shall 
be  held  by  judges  learned  in  the  law  who 
shall  have  been  admitted  to  and  shall 
have  had  at  least  five  years  practice  in  the 
court  of  common  pleas  in  the  judicial  dis- 
trict in  which  said  city  is  located.  Their 
term  of  office  shall  be  seven  years,  and 
they  shall  be  elected  on  general  ticket  bj^ 
all  the  qualified  voters  of  such  city.  They 
shall  be  compensated  only  by  fixed  sala- 
ries to  be  paid  by  said  city,  and  shall  ex- 
ercise such  jurisdiction,  civil  and  crimi- 
nal, as  is  now  exercised  by  aldermen  and 
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justices  of  the  peace,  and  such  other  ju- 
risdiction as  may  be  from  time  to  time 
prescribed  by  law." 

The  amendment  proposed  by  the  gen- 
tleinan  from  Lycoming  (Mr.  Armstrong) 
was  to  insert  after  the  word  "causes,"  in 
the  twenty-second  line,  the  words  "  not 
exceeding  §300."      The  gentleman  from 
Philadelphia   (Mr.   Biddle)   proposed   to 
amend  the  amendment  by  making  "three 
hundred  "  read  "  one  hundred ;  "  by  strik- 
ing out  "thirty,"  in  the  twenty-second 
line,  and  inserting  "fifty;"   by  striking 
out  all  after  the  word  "  by,"  in  the  twen- 
ty-third line,  to  and  including  the  word 
"district,"  in  the  twenty-fifth  line,  and 
inserting  in  lieu  thereof  the  words,  "  citi- 
zens having  the  qualifications  of  justices 
of  the  peace  ;  "  by  striking  out  the  word 
"seven,"  in  the  twenty-sixth  line,  and  in- 
serting in  lieu  thereof  the  word  "five  ;  " 
and  after  the  word  "  city,"  in  the  twenty- 
seventh  line,  inserting  the  words  "in  the 
manner  tlie  delegates  at  large  from  the 
State  to  this  Convention  were  voted  for." 
Mr.  Armstrong.     I  call  for  a  division 
of  the  question  and  aslv  that  the  question 
be  put  on  the  first  amendment,  and  so  on 
seriatim;  and  iipon  that  I  will  simply 
call  the  attention  of   the  House  to  the 
fact  that  the  amendment  proposed  by  me 
was  to  insert  the  words,  "not  exceeding 
§300."    The  amendment  to  the  amend- 
ment is  to  make  it  §100.    I  will  simply 
remark  that  as  the  limitation  is  a  maxi- 
mum amount,  §300,  I  think  it  would  be 
wise  to  leave  it  so.      I  know  in  my  own 
eount5^,  where  we  have  a  court  of  this  sort, 
the  maximum  is  §300,  and  no  appeal  is  al- 
lowed, except  by  afiidavit  of  defence  upon 
the  merits;  and  it  has  pi-oved  to    be  a 
verj'-  great  advantage.      The  Legislature 
can  limit  it.    But  as  it  is  a  matter  of  mere 
detail,  I  am  not  at  all  tenacious  about  it, 
and  hope  the  vote  will  be  taken  on  it. 

Mr.  J.  N.  PuRViANCE.  Mr.  Chairman  :  I 
am  free  to  say  that  it  is  with  reluctance  that 
I  oppose  the  amendment  now  before  the 
committee.  It  would  be  my  pleasure  to 
concur  with  tlie  honorable  delegates  from 
the  city  who  so  earnestly  support  the 
amendment,  if  it  were  not  for  the  princi- 
ple which  it  embraces,  and  v/hich,  in  my 
humble  opinion,  should  not  form  any 
jiart  of  our  organic  law. 

First.  It  legislates  out  of  ottice  all  the 
aldermen  and  justices  of  the  peace  in  the 
city  of  Philadelphia,  lessens  the  term  of 
their  commissions,  and  is  an  invasion  of 
tlicir  vested  rights. 


Second.  It  establishes  police  courts,  pro- 
viding for  the  election  of  some  twenty 
judges,  with  such  details  as  to  their  pow- 
ers and  duties  that  more  appropriately 
belong  to  the  Legislature  than  to  a  Con- 
stitutional Convention. 

Third.  The  appropriate  duties  of  the 
Convention  are  to  declare  general  princi- 
ples, and  leave  details  to  the  Legisla- 
ture. The  section  now  proposed  is  a  vio- 
lation of  this  principle. 

Fourth,  It  destroys  uniformity  in  our 
judicial  system. 

Fifth.  If  such  courts  be  necessary,  the 
Legislature  has,  under  the  present  Con- 
stitution, iiower  to  establish  them,  and  to 
subordinate  the  aldermanic  system  to 
them. 

To  constitute  these  courts  in  the  city  of 
Philadelphia  by  constitutional  provision, 
would  be  such  a  violation  of  established 
principle  in  organic  law,  as  would  never 
be  ratified  by  the  people.  I  do  not  want 
gentlemen  to  suppose  that  I  am  opposing 
it  because  it  is  for  the  city  of  Philadelphia 
— to  remedy  evils  that  it  is  said  exist  in 
this  beautiful  and  great  city  ;  but  I  oppose 
it  on  principle,  and  for  the  reason  that  the 
evils  under  which  her  good  citizens  labor 
are  to  be  remedied  elsewhere,  not  here. 
We  can,  in  general  terms,  grant  the  neces- 
sary power,  but  the  Legislature  must  pro- 
vide the  details  for  carrying  it  into  effect. 
Mr.  Chairman,  I  would  refer  gentle- 
men to  the  Constitution  of  Missouri,  New 
York,  Illinois,  Massachusetts,  and  other 
States.  In  them  they  will  not  be  able  to 
perceive  any  special  provision  for  the  city 
of  Chicago,  or  the  city  of  Boston,  or  St. 
Louis,  or  New  York.  The  general  prin- 
ciple preserved  in  all  the  Constitutions  is 
uniformity — similarity  of  judicial  system 
— and  this  is  what  the  people  of  Pennsyl- 
vania expect  to  have  in  their  Constitution. 
Let  us  not  by  unnecessary  amendments 
excite  and  provoke  opposition.  It  is  just 
what  the  class  of  men  described  by  the 
distinguished  gentleman  from  the  cit.v 
(Mr.  Cuyler)  v/ant,  and  such  as  would 
enable  them  to  overthrow  all  our  work. 

Mr.  Chairman,  I  desire  to  say  a  few 
Avords  in  reply  to  the  gentleman  from 
^Montgomery  (Mr.  Boyd.)  He  remarked 
ill  reference  to  the  county  which  I  have  tt  e 
honor  in  part  to  represent,  that  he  did  not 
know  in  what  part  of  the  State  the  county 
of  Butler  was  situated  until  he  examined 
tlie  map — that  it  was  in  some  obscure  cor- 
ner of  the  State,  itc.  I  beg  respectfully 
to  inform  the  honorable  gentleman  that  it 
is  bounded  on  the  nortli  bv  Venango  and 
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Mercer  counties,  on  the  east  by  Armstrong, 
on  the  south  by  Alleghenj',  and  on  the 
^Yest  by  Beaver  and  Lawrence— and  con- 
tains a  popuLition,  at  this  time,  of  about 
forty  tliousand. 

In  agricultural  jjroducts  it  is  second  in 
rank  to  but  a  few  counties  of  the  State. 
And  when  I  say  to  the  honorable  gentle- 
man tliat  in  mineral  treasure  the  county 
ofButlerissecond  tonocounty  of  theState, 
I  want  him  to  believe  it.  In  coal,  iron  ore, 
liixiestone,  and  oil.  When  I  saj'  that  no 
other  county  contains  richer  veins  of  bitu- 
minous coal,  and  more  of  them,  I  wish 
liim  to  believe  it.  And  when  I  inform 
him  that  in  no  county  in  the  State  are 
found  larger  or  better  seams  of  limestone, 
I  wish  him  to  believe  it  also.  And  when 
I  say  to  him  that  in  no  county  in  the 
wide  world  is  there  found  oil  in  greater 
abundance  than  in  the  county  of  Butler, 
I  want  him  to  believe  that  too.  And  if  he 
has  any  doubt  as  to  the  intelligence, 
industry,  enterprise,  and  honesty  of 
our  people,  all  his  doubts  would 
be  agreeably  removed  if  he  should  visit 
us,  which  I  heartily  wish  he  may  do. 
Come  with  me,  my  friend  from  Mont- 
gomery, and  see  for  yourself  our  beauti- 
ful towns  and  well-cultivated  farms,  our 
Vv'orkshops,  our  mines  and  oil  wells,  our 
manufactories,  our  churches  and  common 
schools,  and  mingle  with  our  clever,  so- 
cial and  hosiiitable  people,  and  you  will 
no  longer  have  to  examine  the  map  to  find 
the  county  of  Butler.  You  will  have  a 
vivid  and  pleasant  impression,  never  to  be 
erased  frpm  your  memory. 

Mr.  Chairman,  I  appreciate  the  gentle- 
man's desire  for  information.  All  great 
men  are  ever  on  inquiry  and  with  them 
the  apjDCtite  for  knowledge  never  dies, 
except  with  the  intellect.  I  am  most 
happy  to  be  able  to  impart  to  the  gentle- 
man from  Montgomery  the  information 
he  so  much  desires. 

Mr.  Hanxa.  Mr.  Chairman :  I  regret 
to  be  obliged  to  differ  with  a  number  of 
my  colleagues  from  the  city  uponthis  floor. 
I  cannot  favor  this  section  of  the  report  of 
the  Committee  on  the  Judiciary.  I  have 
several  objections  to  the  plan  there  pro- 
posed, and  one  is  that  I  think  the  scheme 
is  entirely  foreign  to  the  duty  imposed 
upon  us.  We  are  called  upon  by  this 
proposed  section,  in  effect,  to  legislate — 
for  it  will  be  nothing  but  pure  legislation 
if  we  adopt  such  a  principle  as  this  in 
the  Constitution  of  the  State.  1  would  re- 
mind the  committee  of  the  whole  that  it 
would  be  entirelv  inconsistent  with  the 


l^rinciples  we  have  already  adoj^ted  in  the 
report  of  the  Committee  on  Legislation. 
Why?  Because  we  have  adopted  a  plain 
fundamental  principle,  that  the  Legisla- 
ture itself  shall  not  interfere  by  special 
law  Avith  the  internal  police  regulations  of 
the  cities,  counties  and  boroughs  of  the 
Commonwealth  ;  and  yet  we  here  propose 
in  the  State  Constitution  to  lay  down  an 
inflexible  special  rule,  applicable  only  to 
one  or  two  cities  of  the  Commonwealtli. 

1  submit  that  that  is  entirely  inconsist- 
ent with  the  course  we  have  heretofore 
adopted.  We  are  taking  away  from  the 
Ijeople  of  the  cities  of  the  Commonwealth; 
we  are  robbing  them  of  the  vested  right 
to  which  we  say  they  are  entitled  ;  name- 
ly the  right  to  govern  themselves  in  all 
their  municipal  afifaii-s.  This  section  pro- 
poses to  do  away  with  a  body  of  men  who, 
from  the  earliest  history  of  the  Common- 
wealth, have  been  sustained  by  the  peo- 
ple. We  propose  now  to  do  away  with 
the  aldermen  of  the  city  of  Philadeliihia 
and  other  large  cities.  I  need  not  remind 
3'ou,  Mr.  Chairman,  that  in  this  section  of 
the  Commonwealth,  these  men  have  been 
maintained  by  the  people  as  similar  to  a 
body  of  men  in  the  city  of  London. 
When  this  colony  of  Pennsylvania  was 
founded  William  Penn  brought  with  his 
settlers,  not  only  the  laws  of  England  ap- 
plicable to  the  Commonwealtli  they  were 
a'bout  to  establish,  but  also  many  customs 
"whi(ili  to  us  are  known  as  the  customs  of 
the  city  of  London.  This  was  one  of  these 
customs.  The  body  of  officers  known  as 
aldermen  were  incorporated  into  our  sys- 
tem of  jurisprudence  in  imitation  of  the 
bodj'  of  aldermen  which  existed  in  Lon- 
don, and  from  that  time  to  the  present 
this  system  of  the  minor  judiciary  has  ex- 
isted. Many  of  them  have  been  honora- 
ble, upright  men.  Some  of  their  names 
have  been  mentioned  on  the  floor  of  this 
Convention  bj^  my  colleagues,  and  others 
could  be  mentioned.  No  fault  was  found 
Avith  them,  but  the  Legislature  thought 
proper  to  throw  around  that  body  and  the 
jurisdiction  exorcised  by  them  certain  re- 
strictions. We  must  remember  that  from 
tlie  earliest  time  all  the  officers  of  the 
Commonwealth,  except  the  judiciary, 
have  been  paid  by  fees.  These  officers 
have  been  paid  bj'  fees.  Almost  all  the 
officers  of  the  Commonwealth,  instead  of 
receiving  fixed  and  stated  sa'iJaries,  have 
been  compensated  by  Avhat  are  termed 
fees  and  ijerquisites. 

It  became  necessary  in  time  to  adopt 
certain  restrictions,  as  I  have  just  stated, 
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relative  to  the  exercise  of  the  jurisdiction 
of  these  magistrates,  and  laws  were  en- 
acted whereby  if  they  exceeded  in  their 
charges  the  fees  allowed  by  the  fee  bill 
they  should  be  j)umshed  by  indictment. 
I  am  hapi:)y  to  say  that  in  the  city  of 
Philadelphia  it  has  been  seldom  found 
necessary  to  invoke  the  law  in  this  respect ; 
but  of  late  j'oars  it  has  been  done  in  a 
few  instances,  very  few,  indeed.  Any 
citizen  of  the  city  has  his  remedy  when- 
ever extortion  has  been  practiced  upon 
hira,  and  the  courts  of  our  city  are  always 
prompt  to  exercise  their  power  in  afibrd- 
ing  a  i^rompt  and  certain  remedy. 

The  whole  complaint,  if  any  has  exist- 
ed— and  I  am  free  to  admit  that  it  has  ex- 
isted in  some  particular  cases — can  be 
traced  first  to  the  system  of  compensating 
the  aldermen  by  fees.  Again,  the  alder- 
men here,  like  the  justices  of  the  peace 
throughout  the  interior,  have  always  been 
accustomed  to  take  acknowledgments  of 
deeds,  mortgages  and  other  papers.  Tha 
Legislature,  some  years  ago,  thought  pro- 
per to  increase  the  number  of  notaries 
public.  Acts  of  Assembly  have  been 
passed  from  time  to  time  increasing  their 
number  until  the  notaries  public  are  as 
thick  among  us  as  the  leaves  upon  the 
budding  trees.  In  this  way,  a  large  por- 
tion of  the  business  of  the  aldermen  has 
been  taken  away  from  them  ;  and,  unfor- 
tunately, some  who  did  not  properly  real- 
ize the  duty  and  the  responsibility  of 
their  position  and  the  integrity  required 
of  them,  have  been  ;ictailly  obliged  in 
order  to  make  a  livelihood  to  charge  in 
manj'  cases  illegal  fees;  but  whenever 
these  cases  have  been  brought  to  the  at- 
tention of  the  courts,  the  ofiending  officer 
has  beeu  punished,  and  in  one  or  more 
cases  the  commission  has  been  taken  away 
from  the  alderman  for  his  disobedience 
and  infraction  of  the  law. 

jMr.  Chairman,  complaints  have  been 
made  by  some  of  my  colleagues  in  regard 
to  this  bod}^  of  justices  or  aldermen  ;  but 
I  do  submit  that  there  is  not  universal 
complaint.  The  people  have  sent  us  no 
remonstrances,  no  memorials  to  abolish 
the  body ;  and  I  do  submit  that  instead  of 
abolishing  the  entire  body,  and  intro- 
ducing into  our  midst  these  novel  courts, 
we  should  seek  to  ameliorate  the  existing 
evils,  rather  than  to  destroy  the  system 
itself. 

I  admit  that  the  amendment  offered  bj^ 
the  gentleman  from  Philadelphia  (Mr. 
Biddle)  will  meet  one  great  cause  of  com- 
plaint which  has  existed  in  regard  to  our 


minor  judiciary,  and  that  is  by  reducing 
the  number.  Having  done  that  we  should 
fix  stated  and  stipulated  salaries  of  a 
reasonable  amount.  Let  us  pay  the  al- 
dermen of  the  city  of  Philadelphia  a  lib- 
eral salary.  If  we  reduce  the  number, 
we  can  give  them  reasonable  salaries. 
Then  we  not  only  elevate  the  position  oc- 
cupied by  them,  but  we  remove  from  them 
all  temptation  to  error  and  to  fraud  and 
extortion.  I  know  from  my  experience 
with  aldermen,  that  it  would  have  this 
etfect.  I  am  not  one  of  those  who  proudly 
saj^  that  they  never  practiced  before  an 
alderman  or  a  justice  of  the  peace.  I 
would  not  say  that,  because  for  years  past 
I  have  intimateh^  known  these  men,  and 
I  know  many  of  them  to  be  reliable  men, 
men  of  integrity,  and  they  will  be  gladly 
j)laced  in  a  i^osition  where  they  can 
afford  to  be  independent.  If  we  give 
these  men  stated  and  liberal  salaries  we 
shall  place  them  in  a  position  whereby 
they  will  be  useful  and  respected  in  the 
community,  and  instead  of  in  some  cases 
promoting  and  encouraging  litigation, 
they  will  be  reallj'  peace-makers. 

I  object,  Mr.  Chairman,  to  the  i>\an  pro- 
posed because  it  introduces  into  our  city 
a  court  of  which  some  of  the  older  gen- 
tlemen on  this  floor  can  remember  they 
had  a  taste  yeai's  and  years  ago.  Then 
we  had  i^olice  courts  in  Philadelphia  ;  we 
had  the  recorder's  court,  we  had  the 
mayor's  court,  we  had  a  court  of  general 
session,  and  they  became  unpopular,  and 
the  x^eople  asked  and  demanded  at  the 
hands  of  the  Legislature  a  chan^,  a  re- 
form. They  obtained  it ;  but  if  we  adopt 
this  principle  as  reported  by  the  commit- 
tee on  the  Judiciarj^  the  hands  of  the 
people  of  the  city  of  Philadelphia  will  be 
tied  if  they  find  the  experiment  which 
is  proposed  shall  be  a  failure.  As  my 
friend  and  colleague  (Mr.  Temple)  pro- 
phesied the  other  day,  at  the  end  of  five 
years  the  community  of  Philadelphia 
will  be  dissatisfied  with  this  court  of 
police  jurisdiction  and  small  causes.  I 
say  that  we  as  a  community  require  a 
body  of  men  to  whom  the  mass  of  the 
people  can  go  v*'ith  freedom.  We  want  a 
magistracy  known  to  the  people.  We  are 
entitled  to  minor  justices  just  as  much  as 
you  are  in  the  interior.  You  have  your 
justices  of  the  peace  in  every  township, 
known  to  yovir  citizens,  familiar  to  them, 
Avhom  the  jjoorest  of  the  land  can  ap- 
proach with  freedom.  We  want  the  same 
system  in  the  city.  We  have  a  class  of 
population  who,  instead  of  appealing  to 
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members  of  the  bar,  -w-ould  rather  go  to 
their  neighbor,  and  ask  his  advice,  and 
by  Avhom  he  can  have  papers  aclinowl- 
edgod  and  dra\\Ti,  and  in  many  cases  in- 
voke protection.  I  do  submit  tliat  we  do 
not  want  in  the  city  of  Philadeliihia 
twenty-three  courts  which  this  section 
will  give  us.  We  want  no  twenty-three 
police  courts  scattered  about  the  city  of 
Philadelphia.  It  would  give  us  j  ust  such 
a  system  as  we  see  in  the  city  of  Xew  York. 
There  we  have  heard  of  a  body  of  men,  be- 
longing to  the  legal  profession,  imfortun- 
ately  known  as  "tombs  lawj^ers. "  You  es- 
tablish those  police  courts;  give  them  the 
power  to  dispose  either  by  jurj'  or  other- 
wise of  otiences  and  give  them  civil  juris- 
diction up  to  three  hundred  dollars,  and 
you  give  iis  again  courts,  in  the  citj^  of 
Philadelj^hia,  which  in  time  will  be  as 
odious  to  the  people  of  Philadelphia  as 
tlie  marine  court  in  the  city  of  Ncav 
York  has  been  made  odious  to  the  citizens 
of  jSTew  York.  Gentlemen  complain  about 
tlie  corruption  of  the  aldermen 

The  Chairman.  The  Chair  must  in- 
form the  delegate  from  Philadelphia  that 
his  time  has  expired. 

^Ir.  Temple.  I  move  that  it  be  ex- 
tended. 

The  Chairman.  The  time  will  be  ex- 
tended unless  five  members  object. 

Jlr.  Carter.    I  object. 

ISIr.  Lilly.    I  object. 

The  Chairman.  The  delegate  from 
Pliiladelphia  will  proceed. 

INIr.  Hanna.  I  will  trespass  upon  the 
patience  of  the  committee  but  a  few  mo- 
ments longer.  I  have  not  taxed  it  here- 
tofore. But  I  do  submit  that  we  from  the 
cit}',  when  we  are  considering  a  subject  so 
nearly  related  to  us  and  in  which  we  are 
so  directly  interested,  should  receive  per- 
haps a  little  consideration. 

I  do  hope,  sir,  that  Ave  shall  not  incor- 
porate any  such  principle  as  this  in  the 
Constitution,  because  I  iirmly  believe  that 
if  these  police  courts  are  established,  they 
will,  in  time,  be  as  odious  as  the  marine 
couit  in  the  city  of  New  York.  Talk 
about  the  corruption  and  extortion  of  our 
aldermen !  Why,  sir,  what  did  we  see 
but  a  few  months  ago  by  reason  of  the 
corruption  of  these  very  ijolice  courts  in 
the  city  of  New  York?  Their  judges  im- 
peached before  the  Legislature  and  re- 
moved from  office.  They  were  gentlemen 
learned  in  the  law.  Now  you  propose  to 
give  us  in  Philadelphia  a  body  of  police 
judges  learned  in  the  law.  What  assur- 
ance have  we  that  we  shall  then  be  ex- 


empt    from    extortion,    corruption    and 
partiality  ? 

I  do  trust  that  the  committee  will  care- 
fully consider  this  subject ;  that  they  will 
not  adopt  this  measure  merely  because  it 
happens  to  be  drawn  by  one  of  our  col- 
leagues, merely  because  it  is  insisted  that 
the  Convention,  and  the  Convention 
alone,  can  give  any  remedy  in  regard  to 
certain  evils.  But,  sir,  we  have  the  power 
to  correct  those  evils  in  our  own  hands, 
and  if  the  people  of  Philadelphia  are  not 
able  to  govern  themselves,  it  is  time  we 
should  know  it.  I  do  not  believe  that  the 
people  of  Philadelphia  cannot  obtain  re- 
dress. I  believe  they  can.  We  know 
that  the  complaints  of  other  cities  have 
been  answered  and  the  Legislature  has 
given  them  such  legislation  as  they  need- 
ed, and  the  time  will  come  when  all  the 
reforms  needed  by  the  people  of  Phila- 
delphia will  be  granted  b3^  the  Legisla- 
ture. I  trust  that  the  tax-payers  of  the 
city  of  Philadelphia  will  not  be  burdened 
with  any  such  odious  tax  as  this  will 
cause  and  compelled  to  support  from 
twenty -three  to  thirty  courts  of  police  and 
minor  jurisdiction. 

Mr.  Lilly.  I  rise  to  a  point  of  order. 
I  want  to  have  tliis  matter  of  the  exten- 
sion of  time  settled.  There  Vv^ore  seven  or 
eight  gentlemen  who  objected  with  me 
when  an  extension  was  asked  a  few  min- 
utes ago.  Now  we  want  to  know  how 
tliis  is  to  be  got  at.  If  we  must  rise,  say  so. 

The  Chairman.  That  question  is  not 
before  the  Chair  at  this  time.  The  ques- 
tion is  on  the  first  division  of  the  amend- 
ment of  the  delegate  from  Philadelphia 
(Mr.  Biddle.) 

Mr.  Lilly.  I  think  I  have  rights  in 
this  committee,  and  they  have  been  in- 
vaded by  the  Cbair. 

The  Chairman.  The  Chair  did  not  de- 
sign to  invade  the  rights  of  any  one. 

ilr.  Lilly.  I  respectfully  apijcal  from 
the  decision  of  the  Chair. 

The  Chairman.  There  is  no  appeal 
allowed  in  coniinittee  of  the  whole. 

Mr.  Lilly.  I  think  there  is,  under  the 
rule. 

The  Chairman.  The  Chair  decides 
othei'wisc.  The  question  is  on  the  first 
division  of  the  amendment  offered  by  the 
delegate  from  Philadelphia  (Mr.  Biddle.) 

Mr.  CuYLER.  Is  that  on  increasing  the 
basis  to  fift}^  thousand  ? 

The  Chairman.  No,  sir;  the  first  di- 
vision is  on  striking  out  three  hundred 
dollars  and  inserting  one  hundred  dollars 
as  the  limit  of  jurisdiction. 
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Mr.  CuYr.UB.  I  only  desire  to  say  a 
word  on  that.  If  the  judges  of  these  lo- 
cal courts  are  required  to  be  learned  in 
tJie  law,  as  I  am  very  tirm  in  my  opinion 
that  they  ought  to  be,  then  I  think  the 
jurisdiction  should  extend  to  three  hun- 
dred dollars.  If  the  amendment  shall 
prevail  which  will  dispense  with  their  be- 
ing learned  in  the  law,  then  I  think  the 
less  amount  they  pass  upon  the  better. 
That  reduces  the  whole  argument,  as  it 
affects  my  mind,  to  a  nutshell.  I  am  in 
lavor,  after  thorough  reflection  on  the 
subject,  of  insisting  upon  the  doctrine 
that  they  should  be  judges  learned  in  the 
law  ;  and  that  being  the  case,  as  we  can- 
not take  the  vote  on  that  until  afterwart  s, 
I  hope  the  present  amendment  will  not 
prevail  and  that  the  jurisdiction  will  be 
left  at  three  hundred  dollars. 

Mr.  Hazzard.  Having  had  occasion  to 
examine  this  question,  1  must  say  that  I 
agree  with  the  gentleman  who  last  si^oke, 
representing  the  city  of  Philadelphia,  in 
regard  to  the  limitation  as  to  the  amount. 
It  is  well  known  to  the  Chair  and  to  the 
delegates  here  that  the  people  of  this 
State  have  petitioned  the  Legislature  very 
frequently  to  increase  the  jurisdiction  of 
justices  of  the  peace  to  three  hundred 
dollars,  alleging  as  reasons  that  the  pur- 
chasing power  of  one  dollar  in  1810,  when 
the  jurisdiction  of  justices  of  the  peace 
v/as  limited  to  one  hundred  dollars,  was 
about  equal  to  the  purchasing  power  of 
three  dollars  now,  and  because  it  requires 
no  more  knowledge  of  the  law  to  collect  a 
three  hundred  dollar  claim  than  it  does  to 
collect  a  one  hundred  dollar  claim.  What 
reason  can  be  given  why  these  courts 
should  be  limited  at  all?  You  carry  a 
note  of  ten  dollars  before  a  justice  of  the 
peace,  and  all  the  commercial  law  that 
applies  to  a  five  hundred  dollar  note  will 
apply  to  it ;  and  the  ignorance  of  the  jus- 
tice that  I  have  heard  talked  about  in  this 
Convention  has  nothing  to  do  with  the 
question.  If  he  knows  how  to  collect  five 
dollars,  he  knows  how  to  collect  live  hun- 
dred dollars,  and  as  there  is  a  right  of  ap- 
peal, the  rights  of  either  party  cannot  be 
invaded,  and  there  is  no  reason  why  this 
jurisdiction  should  bo  limited  to  one 
hundred  dollars.  It  has  already  been  ex- 
tended in  seventeen  counties  of  the  Com- 
monwealth to  three  hundred  dollars. 

I  am  opposed  to  the  section  upon  another 
ground.  You  legislate  the  present  mag- 
istrates in  the  city  out  of  office.  It  may 
be  that  in  the  crowded  part  of  the  city  the 
aldermanic  system  does  not  work  very 


well,  and  that  the  people  are  somewhat 
opposed  to  it.  I  have  not  heard  whether 
the  people  are  opposed  to  it  or  not.  The 
lawyers  who  represent  them  here  say 
they  are.  But,  sir,  these  are  eminently 
the  courts  of  the  i^eople,  and  I  am  not  so 
certain  that  thej^  wish  any  change  in  re- 
gard to  this  system,  especially  in  the  ru- 
ral part  of  this  very  county.  Do  these 
complaints  come  to  this  Convention  from 
the  rural  parts  of  Philadelphia  ?  Are  the 
justices  of  tlie  peace,  or  aldermen,  as  they 
are  called,  in  the  rural  districts  of  this 
county  of  the  same  stamp  as  those  in  the 
city  proper,  and  do  you  propose  to  destroy 
their  office  and  take  from  them  their 
vested  rights  and  turn  them  out  of  office 
without  any  cause  or  complaint  from  the 
people?  It  seems  to  me  that  this  is  legis- 
lation, and  very  improper  legislation. 

I  say  once  more  that  as  a  general  thing 
these  are  emphatically  the  courts  for  the 
people,  and  in  the  districts  outside  of  the 
cities  the  people  are  well  satisfied  with 
them.  It  is  said  that  these  officers  are 
ignorant  and  dishonest.  That  is  net  the 
case  in  the  rural  districts  throughout  the 
State  at  any  rate,  or  in  the  smaller  cities 
of  this  State.  They  are  about  average 
men  in  their  class.  In  a  township  where 
they  put  up  a  candidate  for  magistrate, 
he  is  generally  a  little  more  intelligent 
than  the  majority  of  his  neighbors;  and 
as  to  honest^'  and  integrity  he  will  com- 
pare favorably  with  others  of  his  class. 
You  take  a  man  from  the  carpenters' 
bench,  or  from  the  plow,  or  from  the 
forge,  and  you  elect  him  a  magistrate; 
he  is  not  necessarily'a  lawyer  ;  he  does  not 
get  a  knowledge  of  the  law  as  a  boy  gets 
measles  ;  he  is  nothing  but  about  an  aver- 
age man  in  his  class.  As  a  general  thing, 
he  is  an  honest,  upright  man  ;  but  he  is 
not  a  lawyer,  and  when  his  papers  come 
up  before  the  court  to  be  reviewed,  law- 
yers will  get  around  and  find  that  there 
is  some  mistakes  in  the  forms  of  law. 

We  expect  too  much  from  these  magis- 
trates. We  expect  them  to  be  immaculate. 
We  suppose  that  justices  of  tlie  peace  can- 
not possibly  err.  We  do  not  say  so  of  all 
judges  of  the  common  pleas.  Their  judg- 
ments are  taken  up  and  reversed  before 
the  Supremo  Court ;  but  that  is  done  un- 
der the  sanction  and  regulation  of  legal 
procedure  and  that  is  all  right.  A  judge 
of  the  Supreme  Court  may  err;  but  if  a 
justice  of  the  peace  does  so,  he  is  termed 
an  ass.  I  suppose  from  what  I  have 
heard  here  in  the  city,  that  perhaps  Dog- 
berry is  a  very  fair  sample  of  these  mag- 
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istrates;  but,  sir,  it  is  not  so  throughout 
the  State.  You  expect  these  men  to  be 
immaculate,  but  you  find  they  are  not, 
and  so  you  propose  to  limit  the  jurisdic- 
tion of  these  courts  and  put  in  men 
learned  in  the  law,  who  of  course  will 
never  make  any  mistakes!  It  is  only 
justices  of  the  peace  who,  in  the  faithful 
discharge  of  their  duties,  make  mistakes; 
and  so  j-ou  propose  to  put  in  gentlemen 
learned  in  the  law  and  limit  the  jurisdic- 
tion to  one  hundred  dollars!  I  should 
like  to  know  what  for?  If  you  come  to 
me  as  a  justice  of  the  peace,  I  collect  a 
hundred  dollar  note  and  charge  the  costs 
to  the  defendant.  If  you  come  to  me  as 
an  attorney  with  a  claim  of  §101,  I  charge 
ten  dollars  to  collect  it.  There  is  no  com- 
mon sense  in  that.  There  is  no  reason 
why  the  jurisdiction  should  not  be  left 
enterely  to  legislative  action  hereafter, 
if  it  must  be  limited  at  all  even  to  §300, 
for  the  time  will  come  when  these  magis- 
trates will  be  able  to  collect  even  more 
than  §300,  and  ought  to  be  invested  with 
that  power.  The  cost  of  collection  now-a- 
days  has  come  to  be  a  considei'able  item, 
and  the  magistrates,  knowing  just  as  well 
how  to  collect  §200  as  §100,  can  facilitate 
the  business  in  their  districts,  and  nobody 
is  harmed,  but  very  many  benefited  by  a 
cheap  mode  of  collection. 

I  do  not  know  how  they  collect  these 
things  in  Philadelphia  and  Pittsburgh  and 
other  cities.  I  do  not  know  how  you  are 
going  to  make  these  men  immaculate.  I 
do  not  know  how  yon  are  going  to  get 
them  all  to  spell  correctly.  I  did  see  one 
transcript  taken  up  where  the  magistrate 
spelled  spoon  "spwne;"  but  that  comes 
near  it,  as  near  as  the  other  man  writing 
to  his  wife  who  spelled  wife  "y-f ;"  and 
does  not  "y-f"  mean  i/;t/e  if  language  is 
meant  to  convey  the  idea  ?  It  is  not  just 
exactly'  the  true  way  to  spell  it  among 
some  people.  But  they  may  not  be  im- 
maculate in  the  law  in  orthography  or  in 
judgment ;  and  neither  is  any  other  court. 
Even  the  Supreme  Court  reverses  itself; 
and  we  ver}'  often  good  naturedly  say 
the  Supreme  Court  has  had  its  last  guess. 

But  it  is  said  that  these  magistrates  gen- 
erally decide  for  the  plaintiff.  Well,  I 
undertake  to  saj^  to  the  lawyers  in  this 
Convention  that  in  ninety  cases  out  of  a 
hundred  the  plaintitf  is  entitled  to  judg- 
ment. In  the  country  a  common  farmer 
does  not  go  and  sue  a  man  just  for  the 
fun  of  the  thing  as  they  do  in  the  city, 
sometimes  to  hang  up  cases  and  gain  time. 
They  do  not  know  there  of  the  tricks  of 
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the  law  that  delay  the  collection  of  a 
claim,  and  do  not  go  to  law  j  ust  on  pur- 
pose to  get  time.  If  a  man  sues  another 
in  the  rural  districts,  he  owes  him  some- 
thing and  the  only  difference  between 
them  is  as  to  the  sum  ;  the  one  does  not 
intend  to  allow  so  much  as  the  other  asks. 
In  ninety  cases  out  of  a  himdred  the 
plaintiff  is  entitled  to  something;  the 
only  question  is  as  to  the  adjudication  and 
ascertainment  of  the  precise  amount  after 
deducting  set-offs,  etc.  There  are  not  ten 
cases  in  a  hundred  in  which  judgment  for 
something  does  not  belong  to  the  plaintiff. 
But  that  is  the  argument  gentlemen 
make  in  ridicule  of  the  magistracy,  they 
go  for  the  plaintiff.  So  it  is  with  the 
common  pleas,  as  to  eighty  per  cent,  of 
the  claims  brought  there.  Does  not  the 
plantiff  eight  times  out  of  ten  get  his 
claim  in  the  common  pleas?  And  are 
the  judgments  in  these  courts  a  great 
majority  for  the  plaintiff.  But  if  a  j  ustice 
of  the  peace  happens  to  give  judgment 
in  favor  of  the  plaintiff,  he  is  said  to  be 
the  court  for  the  plaintiff  ! 

These  things  are  all  wrong.  I  objecL  to 
this  section  also,  because  of  the  limit  of 
one  hundred  dollars.  I  object  to  it  be- 
cause it  is  turning  out  men  that  the  peo- 
ple are  well  enough  satisfied  with.  I  am 
dissatisfied  with  it  because  it  is  special 
legislation.  I  do  not  know  that  there 
ought  to  be  anything  done  with  it  at  all. 
If  you  do  create  these  new  courts  and  set 
over  them  gentlemen  learned  in  the  law, 
give  them  some  jurisdiction  to  keep  them 
employed.  You  magnify  the  importance 
of  their  courts,  you  give  them  dignity 
and  respectability  in  that  way;  but  if  you 
say  they  shall  only  decide  claims  amount- 
ing to  one  hundred  dollars,  their  jurisdic- 
tion is  less  than  our  justices  of  the  peace 
in  the  country,  for  we  have  jurisdiction 
up  to  the  amount  of  three  hundred  dol- 
lars, as  thev  do  in  Ohio,  by  summoning  a 
jury  of  six  men  to  try  the  case,  and  gen- 
erally we  get  nearer  the  facts  and  justice 
of  the  case  than  they  do  in  courts  where 
you  have  your  fine  spun  theories  of  rules 
of  e\'idence  and  all  that.  In  these  courts 
we  only  trj'  how  justice  may  not  be  done ; 
but  in  other  courts  the  smartest  law^-ers 
generallj'  carry  the  thing  in  their  own 
way  contrary  to  justice.  We  go  through 
just  like  a  bull  through  a  cane-brake,  let 
these  fine  theories  go,  and  settle  it  as 
seems  to  be  right  and  justice  seems  to  de- 
mand. 

The  Chairman.  The  question  is  on  the 
first  division  of  the   amendment  to  the 
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amendment,  to  strike  out  "three  hun- 
dred'' and  insert  "one  hundred." 

The  first  division  of  the  amendment  to 
the  amendment  was  agreed  to,  there  be- 
ing on  a  division,  ayes  forty-four ;  noes 
twenty. 

The  Chaikjian.  The  question  is  on 
the  second  division  of  the  amendment  to 
the  amendment  to  strike  out  "  thirty"  in 
the  twenty -second  line,  and  insert "  fifty;" 
90  as  to  make  one  member  of  this  court 
for  every  fifty  thousand  inhabitants. 

Mr.  CuYLER.  Fifty  thousand  would  be 
too  few.  We  have  now  seventy-two  mag- 
istrates in  this  county.  One  to  every  fifty 
thousand  people  would  give  us  only  four- 
teen. They  cannot  do  the  duty.  That  is 
the  simple  fact  about  it.  I  might  have 
some  doubt  as  to  whether  the  number 
ought  not  to  be  one  for  every  twenty 
thousand,  but  it  certainly  ought  not  to  be 
reduced  below  one  for  every  thirty  thou- 
sand. 

The  Chairman.  The  question  is  on 
this  division  of  the  amendment  to  the 
amendment. 

The  division  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  next  division  of  the  amendment 
to  strike  out  all  after  the  word  "  by,"  in 
the  twenty-third  line,  to  and  including 
the  word  "district"  in  the  twenty-fifth 
line,  and  inserting  "  citizens  having  the 
qualifications  of  justices  of  the  peace." 

Mr.  CuYLER.  I  am  not  going  to  discuss 
that  again,  because  I  went  thoroughly 
over  the  whole  question  last  Friday.  I 
consider  learning  in  the  law  essential  to 
the  i^roper  discharge  of  this  duty,  and  I 
hope  the  Convention  will  stand  by  it  as 
the  committee  have  reported  it.  To 
strike  that  out  is  to  take  away  nine-tenths 
of  the  whole  value  of  the  system  as  de- 
veloped in  the  section. 

The  division  was  rejected,  the  ayes  be- 
ing sixteen ;  less  than  a  majority  of  a  quo- 
rum. 

The  Chairman.  The  question  is  on 
the  next  division  strildng  out  "seven" 
and  inserting  "five"  before  "years,"  as 
the  term  of  office. 

Mr.  CuYi^ER.  I  do  not  see  any  advan- 
tage in  this  amendment.  If  they  are  to 
be  judges  learned  in  the  law  who  will  be 
required,  of  course,  to  give  up  their  prac- 
tice in  order  to  discharge  these  duties,  I 
can  see  many  arguments  in  favor  of 
lengthening  the  term  beyond  seven  years, 
but  none  in  favor  of  shortening  it.  I  hope 
seven  years  will  stand  as  reported. 


Mr.  MacConnell.  I  understand  the 
amendment  now  proposed  requires  these- 
judges,  or  whatever  they  may  be  called, 
in  Philadelphia  to  be  elected  in  the  same 
manner  as  we  were  elected.  I  want  to 
know  if  that  gives  the  people  of  Pitts- 
burg a  chance  to  vote  on  magistrates  in 
Philadelphia  ? 

The  division  was  not  agreed  to. 

The  Chairman.  The  question  is  upon 
the  next  division,  to  insert,  after  the  Avord 
"city,"  at  the  end  of  the  next  to  the  last 
sentence,  the  words,  "in  the  manner  in, 
which  the  delegates  at  large  from  the 
State  to  this  Convention  were  voted  for." 

Mr.  Darlington.  Is  that  intended  to 
introduce  minority  voting  ? 

The  Chairman.    Limited  voting. 

Mr.  Darlington.  Is  it  cumulative 
voting  or  limited  voting  ? 

The  Chairman.     Limited  voting. 

Mr.  Darlington.  What  is  the  extent 
of  the  limit  ? 

The  Chairman.  There  is  no  number 
named. 

INIr.  NiLES.  I  simph'  desire  to  call  the 
attention  of  the  cominitteeof  the  whole  to 
the  present  shape  of  the  amendment.  It 
seems  to  me  to  very  clumsily  express  the 
idea  designed,  and  in  order  to  find  the 
true  interpretation  of  the  Constitution  we 
should  be  com  fuelled  to  go  back  to  an  old 
act  of  Assembly.  We  are  asked  to  frame 
a  Constitution  based  on  an  act  of  Assem- 
bly which  will  be  obsolete  when  the  new 
Constitution  goes  into  effect. 

Mr.  BucKALEW.  Mr.  Chairman  :  The 
gentleman  from  Philadelphia,  (Mr.  Bid- 
die,)  who  is  now  absent  on  account  of  a 
death  in  his  family,  intended  to  put  this 
particular  branch  of  the  amendment  into 
form.  In  presenting  it  as  he  did  in  great 
haste,  he  designed  only  to  suggest  a  prin- 
ciple which  he  desired  to  have  incorpo- 
rated into  this  portion  of  the  Constitution. 
He  had  an  amendment  prepared  which 
he  happened  to  show  me  before  he  left, 
and  in  his  absence  I  will  do  substantially 
what  I  understand  he  designed  to  do,  and 
I  ofler  the  following  as  a  substitute  for 
this  branch  of  the  amendment  : 

The  Chairman.  That  cannot  be  done 
at  this  time.  An  amendment  to  an 
amendment  is  pending. 

Mr.  BucKALKW.  The  gentleman  from 
Philadelphia  desirert  himself  to  substi- 
tute this  for  his  own  amendment.  I  have 
the  substitute  as  it  was  prepared  by  him. 

The  Chairman.  If  the  delegate  from 
Columbia,  on  behalf  of  the  delegate  from 
Philadelphia,    proposes    to    modify    the 
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amendment  before  the  question  is  pnt, 
that  can  be  done.  The  Chair  did  not  un- 
derstand the  application  of  the  delegate. 

'Mr.  CucKALEW.  On  behalf  of  the  gen- 
tleman from  Philadelphia  I  ask  leave  to 
modify  his  amendment,  so  as  to  insert 
after  the  word  "citj',"' at  the  end  of  the 
next  to  the  last  sentence,  these  words: 
"And  in  the  election  of  tlie  said  judges  no 
voter  shall  vote  for  more  than  two-thirds 
of  the  number  of  persons  to  be  chosen."' 

At  the  first  election  after  the  adoption 
of  this  Constitution  there  will  be  twentj'^- 
two  judges  to  be  chosen  in  this  city.  Two- 
thirds  of  that  I  suppose  will  be  fourteen, 
80  that  the  relative  numbers  to  be  voted 
for  would  be  fourteen  and  eight.  This  is 
the  idea  of  the  gentleman  from  Philadel- 
phia, as  he  would  express  it  if  he  were 
here,  so  that  the  magistrates  would,  un- 
der the  new  jilan,  be  divided  among  the 
political  parties  as  thej''  are  now  under 
the  existing  plan.  By  having  them 
elected  at  large  from  the  whole  city  this 
idea  would  be  retained  as  it  now  exists, 
under  tlie  system  of  single  districts.  I 
beg  leave  to  say  that  this  amendment 
does  not,  as  I  understand  it,  involve  the 
general  question  of  reformed  voting.  It 
is  simpl3- an  application  of  the  principle 
on  which  the  members  of  this  Convention 
were  elected,  to  the  election  of  magis- 
trates in  this  city. 

On  the  question  of  agreeing  to  this  divi- 
sion of  the  amendment,  a  division  was 
called  for,  which  resulted  thirty-seven  in 
the  affirmative,  and  twenty-nine  in  the 
negative.     So  the  division  was  agreed  to. 

The  Chairman.  The  question  now  re- 
curs upon  the  amendment  offered  by  the 
delegate  from  Lycoming  as  amended. 
The  paragraph  as  amended  will  be  read. 

The  Clerk  read  as  follows  : 

"In  each  city  having  a  population  ex- 
ceeding 200,000  there  shall  be  establislied, 
in  lieu  of  the  office  of  alderman  and  jus- 
tice of  the  peace  as  the  same  now  exists, 
one  court  (not  of  record)  of  police  and 
small  causes  not  exceeding  §100,  for  each 
30,000  inhabitants.  Such  court  shall  be 
held  by  judges  learned  in  the  law  who 
shall  have  been  admitted  to  and  shall 
have  had  at  least  five  3'ears'  practice  in 
the  court  of  common  pleas  in  the  judicial 
district  in  which  said  city  is  located. 
Their  term  of  office  shall  be  seven  years, 
and  they  shall  be  elected  on  general 
ticket  by  all  the  qualified  voters  of  such 
city,  and  in  the  election  of  the  said  judges 
no  voter  shall  vote  for  more  than  two- 
thirds  of  the  number  of  persons  to   be 


chosen.  Thej'  shall  be  compensated  only 
by  fixed  salaries  to  be  paid  by  said  citj', 
and  shall  exercise  such  jurisdiction,  civil 
and  criminal,  as  is  now  exercised  by  alder- 
men and  justices  of  the  i^eace,  and  such 
other  jurisdiction  as  may  be  from  time  to 
time  prescribed  by  law." 

Mr.  Armstrong.  I  propose  to  amend 
the  word  "small"  in  the  first  sentence, 
simply  a  verbal  modification.  The  word 
"smair"  seems  to  be  unnecessary,  and  I 
move  to  amend,  by  striking  it  out  and  in- 
serting the  word  "civil."  The  clause  will 
then  read,  "one  court  (not  of  record)  of 
police  and  civil  causes." 

The  amendment  to  the  amendment  was 
agreed  to. 

Mr.  Temple.  I  ofier  the  following 
amendment  as  a  substitute  for  the  section 
as  amended  : 

"In  cities  having  a  population  exceed- 
ing two  liundred  thousand  there  shall  be 
one  alderman  for  every  fifteen  thousand 
inhabitants  tliereiu.  Districts  of  as  nearly 
equal  population  as  may  be,  and  formed 
of  compact  and  contiguous  territory,  shall 
be  established  by  law  in  each  of  which 
districts  but  one  alderman  shall  be  elect- 
ed, reside  and  holdofiiee.  Said  aldermen 
sliall  have  and  exercise  jurisdiction  and 
powers  as  heretofore,  except  as  the  same 
may  be  hereafter  modified,  altered,  or  en- 
larged by  law ;  and  shall  receive  for  their 
services  a  fixed  compensation,  which  sliall 
not  be  diminished  during  their  term  of  of- 
fice, and  which  shall  be  determined  and 
paid  by  the  city  in  which  such  aldermen 
hold  office;  and  shall  receive  no  other 
emolument  or  fees  whatsoever. 

"Tlieir  term  of  office  shall  be  five  years. 

"The  term  of  alder  men  now  in  office  shall 
not  be  hereby  affected." 

Mr.  CuYLER.  I  earnestly  hope  that  the 
Convention  will  not  stultify  itself  after 
the  thorough  discussion  that  this  question 
has  had  and  after  the  vote  just  taken,  by 
adopting  any  such  substitute. 

Mr.  Temple.  I  cannot  see  how  the 
committee  of  the  whole  will  stultify  itself 
by  adopting  this  substitute.  I  do  not 
know  that  the  committee  has  committed 
itself  in  any  manner  by  the  votes  cast  up- 
on the  various  amendments  which  have 
been  acted  upon.  It  maj''  be  they  have, 
and  it  inay  be  that  they  have  not. 

The  substitute  proposed  by  Mr.  Temple 
was  rejected. 

Mr.  D.  N.  White.  I  move  to  amend 
further  by  striking  out  the  words  "two 
hundred  thousand"  in  the  first  sentence, 
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and  inserting  the  words  "four  hundred 
thousand." 

The  Chairman.  That  is  not  an  amend- 
ment to  the  amendment,  and  not  ger- 
mane to  the  amendment  pending  before 
the  committee  of  the  whole. 

Mr.  D.  N.  White.  If  the  pending 
amendment  carries,  will  it  carry  the  sec- 
tion ? 

The  Chairman.    Not  at  all. 

Mr,  Campbell.  I  desire,  if  it  is  in  or- 
der, to  offer  a  substitute  for  the  section. 

The  Chairman.  It  will  be  in  order,  if 
it  modities  the  amendn^sent  pending,  or 
involves  the  principle  contained  in  the 
amendment  pending. 

Mr.  Campbell,  I  desii'e  to  offer  a  sub- 
stitute which  will  be  found  on  page  thirty- 
two  of  the  suggestions  of  amendment. 

The  Chairman.  The  proposed  amend- 
ment will  be  read. 

Mr.  Armstrong.  I  inquire  w-hether  it 
is  a  substitute  for  the  entire  section  ? 

Mr.  Campbell.  For  the  amendment  as 
well  as  the  section. 

The  Chairman.  It  is  not  in  order  un- 
less it  affects  the  principle  of  the  amend- 
ment before  the  committee. 

Mr.  Campbell.  It  does  affect  the  prin- 
ciple of  the  amendment. 

Mr.  Armstrong.  I  raise  the  ix)int  of  or- 
der that  if  it  be  a  substitute  for  the  entire 
section,  it  cannot  be  voted  upon  until  the 
section  is  perfected.  This  is  not  the  time 
to  offer  it.  I  would  suggest  that  the  sec- 
tion be  amended,  and  when  the  section  is 
read}-  to  come  to  a  vote,  then  a  substitute 
will  be  in  order. 

Mr.  Campbell.  Well,  in  order  to  ac- 
commodate the  gentlemen,  I  withdraw  it 
for  the  present. 

Mr.  Cassidy.  I  rise  to  inquire  the  ex- 
act condition  of  the  matter  betore  the 
House. 

The  Chairman.  The  chair  will  inform 
the  delegate  and  the  committee  that  the 
exact  question  before  the  committee  is 
the  amendment  of  the  delegate  from  Ly- 
coming (Mr.  Armstrong)  as  modified  by 
the  amendment  offered  by  the  delegate 
from  Philadelphia  (Mr.  Biddle)  as  modi- 
fied by  the  delegate  from  Columbia  (Mr. 
IJuckalew.)  That  is  the  question  before 
the  Committee. 

Mr.  Cassidy.  Let  us  understand  ex- 
actly what  that  is.  By  this  time  we  have 
forgotten  all  about  it.     [Laughter.] 

The  Chairman.  The  amendment  of 
the  delegate  from  Lycoming,  as  modified 
bv  the  amendment  of  the  "delegate  from 


Philadelphia  and  the  delegate  from  Co- 
lumbia, will  be  read. 

The  Clerk.  The  amendment  of  the 
delegate  from  Lycoming  was  to  insert 
after  the  word  "causes"  the  words  "not 
exceeding  §300."  That  was  changed  to 
$100.  After  the  w'ord  "city"  in  line  twen- 
ty-seven, the  words  "and  in  the  election 
of  the  said  judges,  no  voter  shall  vote  for 
more  than  two-thirds  of  the  persons  to  be 
chosen,"  have  been  inserted. 

Mr.  Cassidy.    That  we  have  agreed  to, 

TJie  Chairman.  That  has  been  added 
to  the  amendment  offered  by  the  delegate 
from  Lycoming;  and  the  question  now  is 
on  the  amendment  offered  by  the  dele- 
gate from  Lj'coming,  as  thus  amended. 

Mr.  MacConnell.  Do  we  understand 
the  question  to  be  now  on  the  paragraph 
reported  by  the  committee  as  amended 
by  those  amendments  which  we  have 
voted  on  ? 

The  Chairman.  The  Chair  will  again 
inform  the  delegate  and  the  committee 
that  the  question  before  the  committee 
was  the  paragraph  of  the  fourteenth  sec- 
tion, commencing  at  the  nineteenth  line 
and  ending  at  the  thirtieth.  The  dele- 
gate from  Lycoming  moved  to  amend. 
That  amendment  was  proposed  to  be 
amended  bj^  the  delegate  from  Philadel- 
phia, and  two  divisions  of  his  amend- 
ment were  adopted.  The  amendment  of 
the  delegate  from  Lycoming  as  thus 
amended  is  the  question  before  the  com- 
mittee. 

Mr.  Cassidy.  Our  difficulty  arises  from 
not  remembering  the  latter  portion  of  the 
motion  of  the  gentleiTian  from  Lycoming 
as  it  was  originally. 

The  Cn.^RMAN.  It  had  no  latter  por- 
tion. 

Mr.  Cassidy.  We  have  passed  on  the 
question  of  jurisdiction  first,  and  secondly 
on  the  manner  of  electing.  Now  is  there 
any  other  portion  of  the  amendment  of 
tlie  delegate  from  Lycoming  that  has  not 
been  acted  on  ? 

The  Chairman.  No  other  portion. 
The  question  is  on  the  amendment  as  thuss 
amended. 

Mr.  Beebe.  I  ask  for  the  reading  of 
the  amendment. 

The  Chairman.  Tlie  paragi-aph  as  pro- 
posed to  be  amended  will  be  read. 

The  Clerk  read  as  follows  : 

"In  each  city  having  a  poijulation  ex- 
ceeding two  hundred  thousand,  there 
shall  be  established,  in  lieu  of  the  office 
of  alderman  and  justice  of  the  peace  as 
the  s;ime  now  exists,  one  court   (not  of 
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recoi-d)  of  police  and  civil  causes  not  ex- 
ceeding §100,  for  each  thirty  thousand  in- 
habitants. Such  court  shall  be  held  by 
judges  learned  in  the  law  who  shall  have 
been  admitted  to  and  shall  have  had  at 
least  Ave  years'  jiractice  in  the  court  of 
common  pleas  in  the  judicial  district  in 
which  said  citj-  is  located.  Their  term  of 
office  shall  be  seven  years,  and  they  shall 
be  elected  on  general  ticket  by  all  the 
qualifled  voters  of  such  city ;  and  in  the 
election  of  the  said  judges  no  voter  shall 
vote  for  more  than  two-thirds  of  the  num- 
ber of  persons  to  be  elected.  The3r  shall 
be  compensated  only  by  fixed  salaries  to 
be  paid  by  said  city  and  they  shall  exer- 
cise such  jurisdiction,  civil  and  criminal, 
as  IS  now  exercised  by  aldermen  and  jus- 
tices of  the  peace  and  such  other  juris- 
diction as  may  be  from  time  to  time  pre- 
scribed bylaw." 

Ml-.  Campbell.  If  this  amendment  is 
voted  upon  and  adopted  it  will  probably 
secure  the  adoption  of  the  section  as  then 
amended  ;  and  in  order  to  prevent  that,  if 
possible,  I  would  like  to  read  the  jilan  I 
propose  to  offer,  so  that  if  delegates  think 
it  better  than  the  other,  they  may  first 
vote  down  the  amendment  and  then  the 
section.  I  shall  read  it  as  part  of  my  re- 
marks. (It  is  found  on  page  thirty-two 
of  the  amendments  presented  in  Conven- 
tion:) 

"  In  the  city  of  Philadelphia,  in  lieu  of 
the  present  aldermanic  system,  there 
shall  be  holden  justices'  courts. 

"The  justices  of  said  courts  shall  be 
at  least  thirty  years  of  age  and  not  over 
sixty-five,  and  shall  be  regularly  admit- 
ted practising  attorney's  of  some  court  of 
record  in  said  city  for  at  least  five  years 
previous  to  their  election. 

"The  said  city  shall  be  divided  by  the 
Legislature  every  ten  years  into  districts 
containing  at  least  forty-five  thousand  in- 
habitants, according  to  the  next  ]3receding 
federal  census,  in  each  of  which  districts 
there  shall  be  elected  three  justices. 

"  Said  districts  shall  be  of  equal  popula- 
tion as  near  as  may  be,  and  in  tlieir  for- 
mation the  wards  composing  each  district 
shall  be  contiguous  to  each  other,  and  not 
more  than  one  ward  shall  be  divided  in 
any  two  districts. 

"  Said  justices  shall  all  be  elected  upon 
the  same  day  throughout  the  city,  except 
in  cases  of  vacancies,  which  shall  be  filled 
by  special  elections  for  the  unexpired 
terms. 

"In  voting  for  said  justices  each  voter 
may  cast  as  many  votes  for  one  candidate 


as  there  are  justices  to  be  elected  in  the 
district,  or  may  distribute  the  same  or 
equal  parts  thereof  among  the  candidates 
as  he  may  deem  fit ;  and  the  three  candi- 
dates highest  in  votes  shall  be  declared 
elected. 

"Said  justices  shall  be  paid  uniform 
stated  salaries,  which  shall  not  be  in- 
creased or  diminished  during  their  term 
of  office. 

"The  salaries  of  said  justices  shall  be  the 
only  compensation  allowed  them,  and  all 
costs  and  fees  which  sliall  be  received  by 
them  shall  be  paid  over  monthly  to  the 
city  treasurer. 

"Proceedings  in  said  justices'  courts 
shall  be  oral,  and  no  written  pleadings 
shall  be  used  or  allowed. 

"  The  jurisdiction  of  the  justices'  courts 
shall  extend  to  all  matters  or  causes  now 
cognizable  by  the  aldermen  of  said  city, 
but  the  limit  of  their  jurisdiction  in  civil 
causes  shall  be  extended  from  the  sum  of 
ninety-nine  dollars  and  ninety -nine  cents 
to  two  hundred  and  fifty  dollars  ;  and  in 
criminal  causes  to  misdemeanors  where 
the  imprisonment  is  not  for  a  longer  time 
than  one  month  nor  where  the  fine  Jm- 
posed  is  not  greater  than  one  hundred 
dollars.  Provided,  That  the  judgments  of 
said  courts  in  civil  causes  where  the 
amount  involved  is  not  greater  than 
twenty-five  dollars,  shall  be  final. 

"Juries  of  a  less  number  than  twelve 
may  be  empannelled  for  the  trial  of  causes 
in  said  courts,  when  such  trial  is  demand- 
ed by  any  defendant  or  person  accused  of 
committing  a  misdemeanor.  Provided, 
That  two-thirds  of  any  jury  may  render 
a  verdict,  which  shall  be  as  conclusive  as 
if  rendered  by  the  whole  number." 

Now,  Mr.  Chairman,  the  amendment  of 
the  gentleman  from  Lycoming,  as  modi- 
fied, provides  for  the  election  of  police 
justices  throughout  the  city  on  a  general 
ticket.  It  fails  to  provide  for  districting 
the  city.  The  difficulty  will  then  occur 
of  determining,  if  there  are,  say  twenty, 
thirty  or  forty  justices  elected  on  general 
ticket  throughout  the  city,  where  those 
justices  shall  hold  their  courts?.  Ho  v.' 
shall  they  hold  their  courts?  How 
many  of  them  shall  sit  together?  Shall 
they  all  have  their  oflaces  downtown  in 
one  place— in  the  business  part  of  the  city, 
or  shall  they  be  distributed  over  the  city 
in  the  manner  that  the  present  aldermen 
are?  If  we  leave  the  details  out  of  the 
Constitution,  the  subject  is  then  necessa- 
rily remitted  to  the  Legislature,  and  the 
Legislature  will  then  have  to  district  the 
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citj^,  without  any  rule  to  guide  them.  In 
the  absence  of  any  such  rule,  thej^  may 
be  distributed  in  different  parts  of  the 
city  according  to  political  favoritism.  The 
simple  provision  of  the  amendment  is 
that  they  shall  be  elected  on  a  general 
ticket.  No  rule  is  provided  for  the  hold- 
ing of  their  sessions. 

The  proposition  which  I  have  read  pro- 
vides that  the  city  shall  be  divided  accord- 
ing to  a  regular  rule  into  districts  of  forty- 
five  thousand  inhabitants.  That  will  re- 
move the  present  evil  resulting  from  the 
single  district  system.  Where  we  have 
small  wards  electing  aldermen, necessarily 
corrupt  men  may  get  into  those  positions. 
"While  doing  away  with  the  evils  of  the 
single  district  system,  this  proposition 
does  not  fall  into  the  other  evil  of  having 
so  many  elected  on  one  general  ticl<et. 
that  the  voters  are  not  able  to  discriminate 
in  their  selection.  The  consequence  vnll 
be  that  where  they  have  such  a  large 
number  to  select  from,  the  same  corrupt 
men  that  now  are  elected  aldermen  will 
very  probably  be  again  chosen.  We  find 
from  our  political  experience  that  where 
there  is  a  large  number  to  be  chosen  on 
general  ticket,  the  different  candidates 
trade  off  with  each  other,  and,  as  a  conse- 
quence, bad  men  are  nominated  just  as 
well  as  good  men,  and  the  same  evil 
now  complained  of  will  result.  But  if 
vre  had  the  city  divided  into  districts  of 
convenient  size  for  the  choice  of  justices, 
and  at  the  same  time  not  so  small  that  the 
petty,  local  ward  influence  could  ojierate, 
we  would  have  a  rational  plan  by  which 
we  could  secure  the  class  of  men  that  the 
people  want. 

I  have  tal^en  the  trouble  to  go  over  the 
city  wards  according  to  their  population, 
and  I  find  that  the  ratio  of  fortj'-five  thou- 
sand is  a  good  one ;  that  the  wards  can  be 
divided  in  that  way.  The  provision  that 
only  one  ward  shall  be  divided  in  anj-  two 
districts  will  prevent  the  Legislature  from 
gerrymandering  the  city,  and  the  ratio  of 
forty-five  thousand  will  make  the  districts 
large  enough  to  a  fford  opportuni  ties  for  the 
people  to  select  good  men,  without  being 
subject  to  the  influences  which  necessarily 
result  from  having  very  small  districts. 
Then  having  three  justices  in  a  district, 
and  having  a  minority  judge  sitting  with 
the  other  two,  you  have  a  check  upon  tlie 
majority  operating  all  the  time  and  pre- 
venting the  extortions,  the  political  favor- 
itism and  other  evils  tliat  the  people  of 
tlic  city  now  suffer  from. 


In  addition  to  having  three  justices  sit- 
ting in  a  district,  I  propose  to  increase 
their  jurisdiction  in  civil  causes  to  the 
sum  of  two  hundred  and  fiftj'  dollars,  and 
have  all  the  pleadings  and  proceedings, 
except  the  mere  docket  entries  and  re- 
cord, by  word  of  mouth,  so  that  there 
will  be  no  necessity  for  the  people,  if  they 
do  not  wish  to  do  so,  to  employ  lawyers. 
We  should  provide,  for  the  people,  if  pos- 
sible, a  cheap  and  expeditious  mode  of 
obtaining  justice.  By  having  all  the  pro- 
ceedings by  word  of  mouth,  having  no 
written  pleadings  allowed  at  all,  having 
nothing  written  except  the  mere  docket 
entries  and  the  record  of  causes,  kept  by 
the  justices  themselves,  we  make  these 
proposed  courts  what  they  should  be, 
cheap  and  exi^editious  courts  of  justice. 

Bj^  increasing  their  jurisdiction  also  in 
petty  cases  of  misdemeanors  and  in  civil 
causes  to  a  larger  amount  than  aldermen 
now  possess,  the  courts  are  placed  in  a 
more  important  light  before  the  bar  and 
the  people  ;  much  more  importance  is  at- 
tached to  the  judges  holding  them,  and 
as  a  consequence  it  will  be  found  that  the 
proper  class  of  lawyers  will  seek  the  posi- 
tions that  it  is  proposed  to  create.  If  you 
merely  provide  that  lawyers  shall  be  ap- 
pointed police  judges  in  lieu  of  the  pres- 
ent aldermen,  and  that  their  jurisdiction 
shall  not  extend  to  causes  involving  the 
sum  of  §100  or  upwards,  you  will  have 
what  a  great  many  gentlemen  appreliend, 
mei-e  pettifoggers — fourth  and  fiftli  rate 
lawyers  seeking  these  positions,  and  such 
a  class  will  be  really  worse  than  the  men 
who  now  disgrace  the  position  of  alder- 
man. But  by  making  the  courts  more 
important,  having  fewer  of  them,  say  fif- 
teen courts  in  the  city  with  three  judges 
in  each,  and  having  the  judges  elected  on 
some  non-i3olitical  principle,  so  that  all 
parties  of  the  people  could  be  represented. 
I  think  3'ou  will  have  a  system  that  would 
give  satisfaction  to  the  people,  and  you 
would  get  the  right  class  of  men  as  judges. 
Then  give  those  judges  good  salaries  and 
provide  clear]}'  and  distinctly"  tliat  their 
salaries  shall  be  their  only  compensation, 
that  they  shall  not  be  permitted  to  take 
any  fees  for  their  own  use,  and  you  will  get 
a  set  of  justices  that  will  bear  honor  to 
your  local  courts.  You  will  also  get  rid  of 
the  objection  that  a  great  manj-  gentlemen 
have  to  mere  police  courts  with  but  one 
judge,  Avho,  after  sitting  a  few  years  and 
becoming  familiar  with  the  routine  of 
criminal  Ijusiness,  degenerates  very  often 
into  a  corrupt  and  venal  person,  that  citi- 
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zens  find  it  necessary  sometimes  to  im- 
peach for  misbehavior  in  office.  I  trust, 
Mr.  Cliairman,  that  the  amendment  of 
the  gentleman  from  Lycoming  (^Nlr.  Arm- 
strong) will  be  voted  down,  so  that  I  can 
offer  in  lieu  of  it  the  section  which  I  have 
read; 

Mr.  MixoR.  !Mr.  Chairman :  I  find  my- 
self unable  to  support  the  proposition  as 
it  now  stands.  Although  it  is  a  matter 
that  pertains  to  the  city  of  Philadelphia, 
yet  other  membere  nmst  vote  upon  it.  I 
feel  disposed  to  yield  could  I  even  see 
that  it  was  a  reasonable  arrangement ;  but 
it  occurs  that  of  all  the  propositions  Avhich 
have  been  made  to  relieve  the  difficulties 
wdiich  have  been  presented  to  us,  this  is 
the  w'orst. 

Let  me  give  one  or  two  reasons.  As  now 
presented,  it  is  simply  a  system  for  jaro- 
viding  justices  of  the  peace  for  Philadel- 
phia. How  does  it  provide  for  them  ?  It 
provides,  in  the  first  place,  that  thej'  must 
be  persons  learned  in  the  law.with  a  prac- 
tice in  the  court  of  common  pleas  of  not 
less  than  five  years ;  and  in  the  next 
place,  that  those  pei-sons  thus  learned  in 
the  law,  thus  presumed  to  be  honorable 
and  able,  shall  have  a  jurisdiction  which 
shall  not  exceed  the  sum  of  one  hundred 
dollars.  Now,  sir,  put  those  two  things 
together,  and  see  where  it  will  land  you. 
Will  it  be  true  that  any  man  of  decent 
practice,  I  had  almost  said  any  man  of 
decent  capacit\%  after  having  practiced 
five  years  in  the  common  pleas  courts, 
will  consent  to  sit  as  a  judge  of  a  court 
whose  extreme  jurisdiction  is  the  sum  of 
one  hundred  dollars  ?  Why,  sir,  in  nearly 
all  the  counties  of  the  State  the  jurisdic- 
diction  of  justices  is  now  three  hundred 
dollars.  A  justice  of  the  peace  in  Phila- 
delphia then,  after  he  has  had  five  years 
practice  and  is  learned  in  the  law,  is  ca- 
pable of  being  trusted  with  about  one- 
third  the  extent  of  business  that  a  man 
in  the  country  is,who  is  not  a  lawj-er  at  all. 

Now,  sir,  let  us  look  at  this  soberly  and 
seriously  and  see  where  it  stands.  Is  not 
this  a  sj^stem  that  will  inevitably  result 
in  placing  in  these  offices  men  who  are 
unfit  to  he  either  lawyers  or  justices?  I 
W'ill  not  enlarge  vipon  that  proposition, 
because  it  seems  so  plain  upon  its  face 
that  the  amount  fixed  as  the  limit  of  ju- 
risdiction necessarily  brings  down  the 
qualification  of  the  persons  who  will  take 
the  place  to  those  who  will  simply  dis- 
honor it,  and  will  be  a  nuisance  in  the 
communities  where  they  undertake  to 
administer  justice.    That  is  the  first  ob- 


jection that  I  have  to  this  measure,  and  if 
the  section  is  adopted  it  cannot  be  changed 
becavise  it  is  in  the  Constitution. 

The  next  objection  is,  that  these  judges 
are  to  be  voted  for  on  the  cumulative  or 
limited  sj-stem.  I  will  not  enter  into  the 
merits  or  demerits  of  the  limited  system 
of  voting  as  a  general  rule  ;  but  I  simply 
refer  to  it  in  this  connection  added  to  the 
others.  When  they  are  voted  for  upon  this 
limited  system,  each  voter  voting  for 
two-thirds,  it  makes  it  perfectlj^  certain 
that  some  bad  men  will  be  elected 
and  that  beyond  the  power  forever  of  all 
the  good  men  of  Philadelphia  to  prevent  it. 
It  is  saying  to  the  wicked  and  corrupt, 
"we  have  here  placed  in  your  hands  the 
means  of  electing  at  least  a  good  share  of 
these  officers,  men  of  your  own  stamp,  and 
nobody  can  prevent  you ;  by  concentra- 
ting your  votes  upon  a  certain  number, 
you  can  elect  them  in  spite  of  all  the  vir- 
tue, goodness  and  intelligence  that  exists 
in  this  great  city  of  Philadelphia.  So  that, 
added  to  the  other  consideration  of  the 
kind  of  men  who  will  consent  to  accept 
these  offices,  j'ou  make  it  certain  that 
some  men  of  bad  cliaraeter  shall  occupy 
these  positions,  and  no  one  can  prevent  it. 
This  leads  to  the  next  objection.  Suppose 
that  by  degrees,  one  after  another,  they 
get  this  sort  of  men  into  office  here,  and 
the  whole  city  is  crying  out  about  it,  what 
can  you  do  ?  It  is  in  the  Constitution, 
fastened  upon  you,  and  you  cannot  change 
it.  I  need  not  enlarge  upon  that ;  but  I 
refer  to  it  independent  of  the  general 
question,  independent  of  the  merits  of  the 
cumulative  system  of  voting.  It  will 
necessarily  result  in  that  way  here  in  the 
city. 

Then  there  is  another  objection.  I  have 
felt  disposed  to  yield  to  Philadelphia,  and 
did  so  upon  the  question  of  the  appoint- 
ment of  prothonotaries.  There  seemed 
to  be  some  merit  in  that,  and  the  dele- 
gates from  the  city  were  agreed  ;  but  on 
this  question  the  gentlemen  from  Phila- 
delphia are  not  agreed,  and  hence  we  are 
at  liberty  to  have  our  opinion,  and  vote 
as  we  think  we  ought  to  vote  on  this  sub- 
ject. They  themselves  who  live  in  the 
midst  of  the  evil  here,  stand  up,  some  of 
them,  and  sa3%  "  this  is  what  we  want;" 
others,  and  gentlemen  of  talent  and  re- 
spectability, saj-,  "it  is  not  what  we  want." 
Until  they  can  substantially  agree  among 
themselves,  I  cannot  favor  either  branch 
that  is  now  proposed  to  us. 

But,  sir,  let  us  go  a  little  further.  We 
claim  that  there  is  not  a  single  thing  of 
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virtue  in  this  section  that  is  not  amply 
provided  for,  and  in  a  much  better  man- 
ner, already  in  the  sections  which  we 
have  adojited.  We  have  adopted  a  sec- 
tion which  gives  the  right  to  the  Legisla- 
ture to  establish  districts  for  the  election 
of  justices.  Those  districts  may  be  large 
or  they  may  be  small ;  they  may  embrace 
the  entire  city  or  they  may  embrace  any 
fraction  of  it ;  so  that  you  can  have  your 
election  by  general  ticket  by  means  of 
general  legislation,  without  this  section  if 
found  desirable. 

Then,  again,  the  Legislature  can  estab- 
lish other  courts,  if  they  should  become 
necessary  ;  but  here  you  tie  them  up  to 
one  system,  which  cannot  be  changed  un- 
til there  is  a  new  Constitution,  no  matter 
how  unfortunate  it  may  prove. 

One  other  remark,  sir,  and  I  will  close. 
There  is  just  one  reply  made  to  all  these 
objections.  It  is  said  that  we  cannot  rely 
upon  the  Legislature  ;  we  cannot  rely 
upon  "anything  except  this  Convention, 
and  that  must  give  us  this  section  ;  and 
why?  It  is  said  that  if  all  the  good  peo- 
ple of  Philadelphia  come  out  and  vote, 
yet  it  will  do  no  good  because  their  votes 
will  not  be  counted,  and  hence  they  can- 
not elect  good  men  to  the  Legislature, 
they  cannot  elect  good  aldermen,  they 
cannot  elect  other  good  men.  If  that  is 
true,I  should  like  to  know  how  it  is  that 
with  the  same  election  districts,  with  pre- 
cisely the  same  election  oflEicers,  you  are 
going  to  be  able  to  elect  good  men  as  jus- 
tices of  the  peace  and  get  your  votes 
counted,  when  j^ou  cannot  elect  good  men 
and  get  your  votes  counted  to  any  other 
ofl&ce.  There  is  the  proposition.  Hence 
I  do  not  see  that  anj-  valid  answer  to  us 
has  been  given.  If  it  is  true,  it  is  true  as 
to  all  offices  and  as  to  all  persons ;  and 
this  is  in  addition  to  the  other  consid- 
erations which  I  have  already  mentioned. 

These  then,  sir,  are,  in  brief,  the  rea- 
sons why  I  cannot  vote  for  this  section.  I 
regard  it  as  evil  in  itself,  insufficient  for 
the  purpose,  and  believe  that  a  general 
remedy  fully  sufficient  has  already  been 
provided  in  another  form. 

Mr.  J.  W.  F.  White.  I  do  not  rise, 
sir,  to  discuss  this  section,  but  merely  to 
indicate  very  briefly  why  I  shall  be  com- 
pelled to  vote  against  it. 

In  the  first  place,  the  wording  of  this 
section  now  applies  solely  to  Philadelphia, 
but  in  all  probability,  in  less  than  a  year, 
it  may  also  apply  to  the  city  ol  Pittsburg. 
As  a  delegate  from  that  city,  I  cannot  ap- 
prove of  the  plan  proposed  here  for  those 


police  judges;  and  if  no  other  delegate 
shall  move  to  do  so,  I  shall  move  to  strike 
out  the  first  line  of  the  paragraph  and  in- 
sert "the  city  of  Philadelphia,"  so  as  to 
confine  it  exclusively  to  the  city  of  Phil- 
adelphia. 

I  have  listened  very  attentivelj'  to-  the 
arguments  offered  bj'  the  gentleman  from 
the  city  in  support  of  this  measure,  with 
a  desire  on  my  part,  if  I  could  consist- 
ently, to  v.ote  for  it ;  but  I  find  my- 
self, as  a  member  of  this  Convention, 
called  upon  to  discharge  my  duty  on 
every  question  and  to  vote  upon  every 
question  as  it  comes  up  according  to 
the  dictates  of  my  own  judgiuent.  I 
am  willing  to  go  as  far  as  I  consistently 
can  to  accommodate  the  gen  tlemen  from 
the  city  of  Philadelphia  ;  but  after  hear- 
ing their  arguments,  my  own  judgment 
is  decidedly  against  the  plan  they  propose 
here.  I  firmly  believe  that  it  will  result 
in  the  end  in  more  dissatisfaction  and 
more  trouble  and  difficulty  than  the  al- 
dermanic  system. 

The  Legislature  has  power  under  the 
sections  we  have  already  adopted  to  es- 
tablish this  system  if  the  people  of  Phila- 
delphia desire  it.  If  they  should  estab- 
lish it,  and  after  the  experience  of  a  few 
years  it  should  be  found  not  to  be  benefi- 
cial, the  Legislature  could  abolish  it  or 
modify  it,  and  cliange  it  as  circumstances 
might  prove  to  be  necessary  and  wise ; 
but  if  we  insert  it  in  the  Constitution,  it 
becomes  irrevocable  until  the  Constitu- 
tion be  changed.  I  am  willing,  if  the 
sections  already  adopted  do  not  give  the 
Legislature  full  power  to  change  and 
modify  it  to  suit  the  views  of  the  gentle- 
men from  Philadelphia,  to  vote  for  any 
amendment  which  will  clothe  them  with 
full  power  on  the  subject. 

But,  Mr.  Chairman,  I  cannot  vote  for 
this  special  legislation  in  the  Constitu- 
tion. We  have  by  a  constitutional  pro- 
vision declared  that  the  Legislature  shall 
pass  no  special  laws  in  reference  to  cities ; 
we  have  debarred  the  Legislature  from 
legislating  specially  for  any  city  in  the 
Commonwealth  ;  and  now,  in  the  face  of 
that  constitutional  prohibition,  we  are 
called  upon  to  msert  a  clause  in  the  Con- 
stitution speciall}'  for  one  city  in  the  State. 
I  think  it  to  be  unwise  and  impolitic,  and, 
with  great  reluctance,  t  shall  be  com- 
pelled to  vote  against  the  whole  sec- 
tion. 

The  Chairman.  Is  the  committee 
ready  for  the  question  ? 
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Mr.  CuYLER.  Let  the  siaecific  amend- 
ment be  read.  It  may  not  be  necessary 
to  read  it  if  the  amendment  is  the  motion 
of  the  gentleman  from  Lycoming  (Mr. 
Armstrong)  as  amended  by  the  gentle- 
man from  Philadelphia  (Mr.  Biddle.) 

The  Chairman.  That  is  the  ques- 
tion. 

Mr.  CuYLER  Then  I  do  not  desire  to 
hear  it  read. 

The  Chairman  put  the  question,  and 
declared  that  the  noes  appeared  to  pre- 
vail. 

Mr.  ARMSTRONa.  I  hope  there  will  be 
no  misapprehension  on  tliis  matter.  Are 
we  voting  on  the  amendments  only,  or 
upon  the  section  ? 

Tlie  Chairman.  Upon  the  amend- 
ment only. 

Mr.  Armstrong.  Then  the  vote  "aye" 
now  would  insert  in  the  section  the 
amendments  which  have  already  been 
adopted  by  formal  vote.  It  is  virtu- 
ally the  main  question,  altliough  tech- 
nically its  vote  is  uj^on  tlie  amendment. 

Mr.  J.  R.  Read.  As  there  seems  to  be 
some  misconception  as  to  what  we  are 
voting  upon,  I  should  like  to  have  the 
amendment  read. 

The  Chairman.  The  Chair  will  state 
that  the  question  before  the  committee  is 
the  amendment  of  the  delegate  from  Ly- 
coming, modified  from  three  hundred  to 
one  hundred  dollars,  witli  the  addition 
proposed  by  the  delegate  from  Coluinbiaas 
to  tlie  manner  of  election  by  the  limited 
vote.  That  is  the  amendment  before  the 
committee. 

Mr.  CuYiiER.     Let  the  Clerk  read  it. 

Mr.  Armstrong.  Let  him  read  the 
paragraph  as  it  will  stand  when  amended. 

The  Chairman.  The  paragraph  will 
be  read  as  it  will  stand  if  ainended. 

The  Clerk  read  as  follows : 

"In  each  city  having  a  population  ex- 
ceeding two  hundred  thousand,  there  shall 
be  established,  in  lieu  of  tlie  office  of  alder- 
man and  justice  of  the  peace  as  the  same 
now  exists,  one  court  (not  of  record)  of 
police  and  civil  causes  not  exceeding  one 
hundred  dollars,  for  each  tliirty  thousand 
inhabitants.  Such  court  shall  bo  held  by 
judges  learned  in  tlie  law,  who  shall  liave 
been  admitted  to  and  shall  have  had  at 
least  five  3^ ears'  practice  in  the  court  of 
common  jjleas  in  the  judicial  district  in 
which  said  city  is  located.  Their  term  of 
office  shall  bo  seven  years,  and  they  shall 
be  elected  on  general  ticket  by  all  the 
qualified  voters  of  such  city  ;  and  in  the 
election  of  the  said  judges  no  voter  shall 


vote  for  more  than  two-thirds  of  the  num- 
ber of  persons  to  be  chosen.  They  shall 
be  compensated  only  by  fixed  salaries,  to 
be  paid  by  said  city,  and  shall  exor- 
cise such  jurisdiction,  civil  and  criuiinal, 
as  is  now  exercised  by  aldermen  and  jus- 
tices of  the  peace,  and  such  other  juris- 
diction as  may  be  from  time  to  time  pre- 
scribed by  law." 

Mr.  Armstrong.  The  section  has  been 
read  with  tlie  amendments  in.  I  think  it 
simplifies  the  question  to  say  that  we 
have  already  voted  on  the  amendments 
and  they  have  been  adopted — all  that 
have  been  read — and  the  vote  now  is 
merely  technical  ;  and  when  we  vote 
"aye,"  we  simply  adopt  the  amendments 
which  have  already  been  adopted  as 
amendments  to  the  amendment. 

Mr.  Cassidy.  1  wish  to  call  the  atten- 
tion of  the  chairman  of  the  committee  to 
the  fiict  that  in  the  beginning  of  this  par- 
agraph he  lias  these  courts  called  courts  "of 
police  and  civil  causes  not  exceeding  one 
hundred  dollars;"  and  yet  towards  the 
end  of  the  paragraph  he  says  that  they 
shall  have  such  jurisdiction  as  the  alder- 
men now  have,  both  civil  and  criminal. 

Mr.  CuYLER.  It  should  be  "except  as 
herein  modified." 

Mr.  Cassidy.  Strike  out  "police  and 
civil  causes,"  and  then  the  language  be- 
low will  be  exactly  right,  because  we  have 
said  the  civil  jurisdiction  shall  not  exceed 
"one  hundred  dollars." 

Mr.  Cuyler.  I  suggest  to  insert  after 
"criminal"  in  the  tvventy-eightli  line  the 
words,  "exceptas  herein  modified,"  which 
will  make  it  exactly  correct.  I  move  to 
insert  after  the  word  "criminal"  in  the 
twenty-eighth  line  the  words,  "except  as 
herein  modified." 

]Mr.  Cassidy.  I  also  want  to  call  the  at- 
tention of  the  chairman  to  the  words  fol- 
lowing the  word  "and"  in  the  twenty- 
ninth  line,  "such  other  jurisdiction  as 
may  be  from  time  to  time  prescribed  by 
law."  I  take  it  the  committee  do  not  de- 
sire the  Legislature  to  confer  additional 
j  urisdiction  upon  these  courts  beyond  $100. 
That  is  exactly  what  you  are  providing 
for,  however;  and  they  may  have  the  very 
jurisdiction  that  all  of  us  desire  to  avoid. 

Mr.  Cuyler.  I  have  no  objection,  af- 
ter disposing  of  this  amendment,  to  strike 
out  those  words.  I  move  now  to  insert 
after  the  word  "criminal,"  and  to  insert 
"except  as  herein  provided." 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Philadelphia. 
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The  amendment  was  agreed  to. 

The  Chairman.  The  question  now  is 
on  the  amendment  as  amended. 

Mr.  GuYLER.  I  move  now  to  strike  out 
the  words,  "and  such  other  jurisdiction 
as  may  be  from  time  to  time  prescribed 
by  law,"  in  the  twenty -ninth  and  thirtieth 
lines. 

The  Chairman.  That  is  not  an  amend- 
ment to  the  amendment.  The  question  is 
on  the  amendment  of  the  delegate  from 
Lycoming  as  amended. 

The  amendment  as  amended  was  agreed 
to,  there  being,  on  a  division  :  Ayes, 
forty-five;  noes,  twenty-three. 

Mr.  D.  N.  White.  I  move  that  the 
word  "two"  in  the  first  line  be  changed  to 
"four." 

Mr.  J.  W.  F.  White.  I  would  suggest 
to  the  gentleman  from  Allegheny  to  just 
say  "the  city  of  Philadelphia."  That  is 
the  meaning  of  it. 

Mr.  D.  N.  White.  That  is  the  idea  I 
have  in  view. 

The  Chairman.  The  question  is  on  the 
amendment  proposed  by  the  delegate  from 
Allegheny. 

Mr.  J.  W.  F.  White.  I  move  to  amend, 
by  striking  out  the  first  line  and  insert- 
ing "in  the  city  of  Philadelphia,"  audi 
will  just  make  this  remark  upon  that: 
This  is  a  Constitution  to  apply  for  all  time 
to  come,  and  there  may  be  other  cities  in 
the  State  that  may  have  four  hundred 
thousand  inhabitants,  and  1  do  not  see 
why  thej'  should  be  involved  in  this.  If 
we  intend  Philadelphia,  why  not  say  so? 

Mr.  D.  N.  White.  I  accept  the  modi- 
fication. 

The  Chairman.  The  amendment  now 
IS  to  strike  out  the  first  line  of  the  para- 
graph and  insert  "in  the  city  of  Phila- 
delphia." 

The  amendment  was  agreed  to ;  there 
being  on  a  division,  ayes  forty-five,  noes 
sixteen. 

Mr.  Cuyler.  I  move  now  to  strike  out 
in  lines  twenty -nine  and  thirty,  the  words 
"and  such  other  jurisdiction  as  may  be 
from  time  to  time  prescribed  by  law." 

The  Chairman.  The  question  is  on  the 
amendment  of  the  delegate  from  Phila- 
delphia. 

The  amendment  was  agreed  to. 

Mr.  Campbell.  I  now  offer  my  sub- 
stitute for  the  section  and  ask  that  it  be 
read.  It  will  be  found  on  page  32  of  the 
amendments. 

Mr.  Cassidy.  Will  my  colleague  allow 
me  to  snggcvst  that  there  are  several  inat- 
ters  to  perfect  tliis  section,  which  we  de- 


sire to  have  acted  on,  and  if  he  will  with- 
draw the  substitute  so  as  to  allow  the  sec- 
tion to  be  perfected,  he  can  make  his  mo- 
tion at  any  time.  There  are  several 
amendments  to  be  proposed  in  matters  of 
form,  and  some  of  them  matters  of  sub- 
stance. 

Mr.  Campbell,.  This  is  a  substitute 
for  the  entire  section.  At  the  suggestion 
of  the  gentleman,  I  withdraw  mj'  amend- 
ment until  the  section  is  perfected. 

Mr.  BiGLER.  The  right  to  perfect  the 
original  matter  will  remain,  although  the 
gentleman  offers  his  substitute. 

The  Chairman.  The  delegate  from 
Philadelphia  (Mr.  Campbell)  has  with- 
drawn his  substitute.  The  question  is  on 
the  paragraph  as  amended. 

Mr.  BucKALEW,  Asthisi^aragraphhas 
been  amended  to  name  Philadelphia 
alone,  I  offer  the  following  amendment 
to  come  in  at  the  end  : 

"The  provisions  of  this  section  may  be 
extended  by  general  law  to  cities  con- 
taining more  than  fifty  thousand  inhabi- 
tants." 

As  I  understand  the  construction  of  this 
article,  the  Legislature  cannot  extend  the 
system  proposed  for  Philadelphia  to  any 
other  city,  and  therefore  I  oft'er  this 
amendment  to  raise  the  question  fairly 
for  the  decision  of  the  Convention,  caring 
nothing  about  it  myself.  It  will  permit 
the  Legislature,  if  this  system  of  local 
justice  should  work  well,  to  extend  it  to 
cities  of  large  population  now  existing  or 
that  may  hereafter  spring  up  in  other 
parts  of  the  State.  It  apjpears  to  me,  sir, 
that  this  power  is  not  one  that  will  be 
likely  to  be  abused  ;  it  is  not  one  likelj'  to 
be  perverted  if  reposed  in  the  Legisla- 
ture. There  will  alwaj's  be  a  powerful  in- 
fluence in  favor  of  any  existing  aider- 
manic  system  in  any  city.  A  good  deal 
of  local  influence  will  always  exist  in  fa- 
vor of  retaining  it,  although  it  may  not 
be  a  good  one.  I  take  it  for  granted, then, 
that  the  Legislature  will  pass  no  law 
changing  the  aldermanic  system  of  any 
city,  unless  it  be  a  clear  case  and  unless 
public  opinion  generally  shall  sanction  the 
change. 

You  will  observe,  sir,  that  I  have  drawn 
my  amendment  so  that  the  Legislature 
will  not  be  allowed  to  jjick  out  a  particu- 
lar city,  and  discrimimate  between  cities 
of  the  same  class.  There  can  be  no  special 
legislation  under  this  amendment.  The 
extension  of  this  plan  to  other  cities  be- 
sides Philadelphia  must  be  by  general 
law  of  universal  apiplication.      And  then. 
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sir,  my  amendment  excludes  all  cities  of 
less  tlian  fifty  thousand  inhabitants.  If 
the  number  is  supposed  to  be  insufficient, 
I  have  no  objection  to  altering  it.  I  ofTer 
it  as  an  amendment  now,  because  its 
adoption  will  be  necessarj'-  in  order  to 
give  the  Legislature  power  over  this  sub- 
ject and  to  permit  them  to  adapt  our  fu- 
ture system  of  local  judicature  to  the 
changing  conditions  of  society  and  to  the 
possible  growth  of  onr  State.  I  think  in 
that  form  it  will  not  be  liable  to  abuse. 

Mr.  EwiNG.  I  trust  that  the  amend- 
ment will  not  prevail.  As  we  have  passed 
the  first  paragraph  of  this  section,  the 
Legislature  will  have  power  to  district 
cities  of  any  particular  size,  so  as  to  have 
a  smaller  number  of  aldermen.  The 
adoption  of  this  amendment  would  rather 
indicate  that  they  had  not  that  power, 
and  they  certainly  have  under  the  section 
as  we  have  adopted  it  alread3\ 

In  addition,  I  think  the  paragraph  as  it 
now  stands  is  an  exceedingh'^  objectiona- 
ble one,  about  as  bad  a  system  as  could 
well  be  devised.  The  Legislature  have 
power,  certainly,  under  the  tirst  part  of 
the  section,  as  we  have  adopted  it,  to  make 
alterations  in  the  aldermauic  system  for 
any  city  or  district. 

Mr.  Knight.  Mi-.  Chairman  :  If  I  un- 
derstand this  section  aright,  it  reads : 

"Such  court  shall  be  held  by  judges 
learned  in  the  law,  who  shall  have  been 
admitted  to  and  shall  have  had  at  least 
live  years'  practice  in  the  court  of  com- 
mon pleas  in  the  judicial  district  in  which 
said  city  is  located." 

There  seems  to  have  been  a  general  de- 
nunciation against  the  aldermen  of  the 
city  of  Philadelphia.  The  places  of  some 
of  tliem  might  perhaps  be  filled  with  bet- 
ter men ;  but  if  this  section  is  passed,  as 
I  understand  it,  it  would  exclude  any  of 
the  aldermen  now  holding  their  positions, 
however  competent,  from  being  re-elect- 
ed, unless  they  happened  to  be  lawyers 
having  had  five  years  i^ractice.  I  think 
that  would  be  unfortunate  and  unjust; 
and  so  believing,  I  shall  not  vote  in  favor 
of  the  section  on  the  ground  named. 

Mr.  Hanna.  I  think  the  section  as  now 
amended  presents  a  very  interesting  spec- 
tacle to  the  people  of  Philadelphia  and  of 
the  Commouvs'ealth.  We  propose  to  put  in 
the  Constitution  an  article  applicable  alone 
to  the  cit3'  of  Philadelphia.  Suppose  this 
system  of  local  courts  should  turn  out  to 
be  unpopular,  what  are  we  to  do?  We 
must  pass  a  resolution  through  the  Legis- 
lature  amending   the   Constitution,   and 


then  submit  it  to  the  people  of  the  whole 
Commonwealth,  to  adopt  an  amendment 
to  the  Constitution,  relative  to  the  city  of 
Philadelphia  alone.  Was  anything  so 
ridiculous  ever  proposed  to  the  people  of 
this  Commonwealth?  I  submit  that  this 
course  will  render  us  ridiculous  before  the 
people,  not  only  of  this  city,  and  of  the 
Commonwealth,  but  of  the  \vhole  United 
States,  and  I  hope,  as  one  citizen  of  Phila- 
delphia, that  3'ou  will  not  place  the  Con- 
vention in  that  ijosition,  but  will  vote  the 
section  down. 

The  Chairman.  The  Chair  will  remind 
gentlemen  that  the  question  is  on  the 
amendment  proposed  by  the  delegate 
fi-oni  Columbia,  not  on  the  paragraph 
itself. 

Mr.  Wai-ker.  Mr.  Chairman  :  The 
delegates  from  the  country  have,  as  a  gen- 
eral rule,  kept  silent  during  the  pendency 
of  this  section  before  the  committee  of 
the  whole.  They  have  felt,  or  I  for  one 
have  felt  at  all  events,  disposed  to  allow 
the  delegates  from  the  city  of  Philadel- 
phia to  please  themselv^es.  Tliat  it  appears 
they  cannot  do.  The  effort  is  now  made 
by  the  amendment  proposed  by  the  dele- 
gate from  Columbia  to  extend  this  mon- 
grel section  to  the  entire  State.  I  repre- 
s©nt  a  small  city,  and,  as  the  representa- 
tive of  that  city,  I  enter  my  protest 
against  the  power  being  vested  in  the 
Legislature,  at  any  time,  to  extend  so  im- 
perfect and  so  improper  a  section  as  this 
to  the  city  of  Erie.  I  have  never  yet  vot- 
ed for  the  limited  or  the  cumulative  prin- 
ciple of  voting  and  I  never  mean  to  :  and 
if  this  section  retains  it,  on  that  ground  it 
shall  receive  my  negative  vote.  I  believe 
in  the  people  speaking  for  themselves, 
each  man  for  himself,  and  that  you  shall 
not  say  that  in  the  city  of  Erie  there  shall 
be  an  officer  elected  throughout  the  city 
that  I  or  any  man  dare  not  vote  for.  That 
is  just  what  you  have  here  ;  and  not  only 
that,  you  permit  the  formation  of  cliques, 
of  clubs,  of  associations  of  drunkards  if 
you  please,  of  foreigners  if  you  please,  of 
Catholics  to  a  certainty.  You  allow  them 
to  form  cliques  and  elect  one  man,  two 
men,  or  more  to  sit  upon  your  bench. 

I  will  never  agree  to  that.  You  will  al- 
low in  the  city  of  Philadelphia  b^^  this 
section,  as  it  stands,  the  colored  people  to 
elect  a  colored  judge.  Well,  if  that  is  the 
case,  I  am  sure  I  ought  not  to  object  to  it, 
but  I  should  like  to  see  the  delegate  from 
the  city  of  Philadelphia  before  me  (Mr. 
Cuyler)  addressing  a  colored  judge. 
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Mr.  CuYLER.  I  have  not  the  slightest 
objection  to  it,  I  am  sure.  The  delegate 
from  Erie  need  have  no  delicacy  on  my 
account. 

Mr.  Walker.  I  do  not  wish  this  prin- 
ciple applied  to  the  city  of  Erie  and  I  do 
not  want  the  Legislature  to  ever  have  the 
power  to  do  so.  For  that  reason  I  shall 
vote  against  this  amendment,  and  I  trust 
the  gentleman  from  Columbia  will  also. 
If  not,  and  it  is  adopted,  then  I  will  vote 
against  his  section  to  a  certainty. 

Mr.  Temple.  Mr.  Chairman  :  There  is 
only  one  thought  that  I  desire  to  express. 
I  trust  the  members  of  the  committee  of 
the  whole  will  not  be  carried  away  by  ei- 
ther what  has  been  said  by  the  distin- 
guished delegate  from  Columbia  of  the 
difficulty  of  receiving  proper  redress  from 
the  Legislature,  or  what  has  been  said  so 
ably  by  the  distinguished  delegate  from 
Philadelphia  (Mr.  Cuyler.) 

I  beg  gentlemen  to  remember  that  we 
have  not  always  proposed  to  abolish  of- 
fices that  have  been  adjudged  corrupt,and 
consistency  should  require  that  we  do  not 
now  abolish  the  ofifice  of  alderman  and 
justice  of  the  iseace.  When  the  legisla- 
tive article  was  under  discussion  the  char- 
acter of  the  Legislature  was  dissected  as 
keenly  as  to-day  the  character  of  the  al- 
dermen of  this  city  have  been. 

Everything  that  has  been  here  said,  or 
that  can  possibly  be  said  in  reference  to  the 
office  of  alderman  or  justice  of  the  peace, 
was  then  said  and  ajiplied  to  the  members 
of  the  Legislature.  It  was  said  upon  this 
floor,  that  there  was  no  possibility  of  hav- 
ing a  fair  election,  that  members  elected 
to  the  House  of  Representatives  were  men 
of  venal  character  and  unworthy  of  the 
confidence  of  the  people.  Yet  there  was 
no  thought  of  abolishing  the  Legislature 
and  establishing  a  House  of  Lords  or  a 
House  of  Commons  or  anything  of  that 
sort.  The  political  degradation  of  this 
city  was  well  ventilated,  but  it  was  never 
suggested  that  because  of  this  wickedness 
of  the  people  of  the  city  of  Philadelphia  that 
therefore  we  should  abolish  the  office  of 
select  councilman  or  common  councilman. 
But  because  we  are  here  on  the  judiciary 
article,  and  because  it  has  been  sugges- 
ted by  very  distinguished  gentlemen 
from  the  city  of  Philadelphia  that  there 
are  great  crimes  and  misdemeanors  com- 
mitted by  certain  aldermen  of  this  city, 
it  is  claimed  that  wo  should  altogether 
abolish  the  office  of  alderman  and  take 
awaj'  an  indefeasible  right  belonging  only 
to  the  fteople,  and  which  we  should  leave 


with  them.  The  office  of  alderman  is  in- 
dispensable, and  is  brought  directly  hoine 
to  the  people  for  the  transaction  of  a  class 
of  business  that  aldermen,  whether 
learned  in  the  law  or  not,  can  perform. 

I  simply  desire  to  state,  as  I  said  before, 
that  I  trust  the  committee  of  the  whole 
will  not  allow  the  eloquence  and  the  high 
character  of  the  gentlemen  who  are  advo- 
cating this  section  in  its  present  shape, 
and  as  it  is  proposed  now  further  to  amend 
it,  to  run  away  with  their  judgment ;  and 
I  cordially  agree  with  what  has  been  sug- 
gested by  my  friend  and  colleague  (jNIi*. 
Hanna)  that  if  this  plan  now  proposed  be 
carried  into  effect,  the  people  of  this  city, 
who  do  not  want  it,  will  be  heartily  sick 
of  it  in  less  than  five  years. 

The  amendment  of  Mr.  Buckalew  Avas 
rejected. 

The  Chairman.  The  question  recurs 
on  the  paragraph  as  amended. 

Mr.  Cassidy.  Mr.  Chairman  :  I  rise  to 
suggest  the  propriety  of  giving  these 
magistrates  jvirisdiction  in  criminal  mat- 
ters of  some  final  character.  If  the  vote 
by  which  the  amount  involved  in  cases 
submitted  to  their  judgment  was  limited 
to  §100,  was  to  be  taken  over  again,  I 
Avould  be  in  favor  of  increasing  the  juris- 
diction to  §300,  now  that  the  committee  of 
the  whole  has  determined  to  keep  in  the 
qualification  of  "learned  in  the  law."  If 
these  courts  are  to  be  composed  of  persons 
learned  in  the  law,  then  I,  for  one,  am  in 
favor  of  giving  them  jurisdiction  beyond 
the  mere  jurisdiction  of  justices  of  the 
peace,  §100.  I  therefore  move  now,  mean- 
ing hereafter  to  endeavor  to  get  back  to 
the  §300  limit,  that  these  courts  shall  have 
final  jurisdiction  in  all  misdemeanors 
where  the  penalty  shall  not  exceed  im- 
prisonment for  thirty  days  or  a  fine  of 
§100.  It  seems  to  me  that  if  you  are  to 
have  courts  composed  of  judges  learned 
in  the  law,  we  ought  to  be  willing  to  trust 
them  with  some  jurisdiction,  in  some 
degree  similar  to  the  jurisdiction  con- 
ferred upon  the  other  courts,  and  in  that 
way  allow  them  to  relieve  the  other  courts 
of  some  of  their  labors.  The  same  au- 
thority, I  believe  is  exercised  in  other 
portions  of  the  State  by  justices,  and  very 
wiselj'',  and  I  know  it  is  exercised  in 
neighboring  States  with  great  advantage 
to  the  people  and  the  judiciary. 

I  therefore  move  to  -..serf  after  the 
word  "such"  in  the  Jasc  sentence,  the 
words:  "and  they  shail  have  final  juris- 
diction in  criminai  matters,  in  all  mis- 


CONSTITUTIONAL  CONVENTION. 


313 


demeanors  where  the  imprisonment  is 
limited  to  thirty  da3's  or  the  fine  to?100." 

Mr.  Bartholomew.  Will  the  gentle- 
man from  Philadelphia  allow  himself  to 
be  interrogated? 

Mr.  Cassidy.     Certainl3\ 

Mr.  Bartholomew.  Do  you  mean  that 
you  would  allow  police  magistrates  to 
have  final  jurisdiction  over  misdemeanors 
without  the  intervention  of  a  jury? 

Mr.  Cassidy.  Yes,  I  would — not  of  all 
misdemeanors,  but  certain  of  them.  I 
would  allow  the  decision  of  the  judge  to 
be  final. 

Mr.  Bartholomew.  Would  not  such 
a  proceeding  be  a  violation  of  the  consti- 
tutional larovision  which  gives  every  man 
the  right  to  trial  by  j  ury  ? 

Mr.  CASSiDYji  There  may  be  cases 
where  a  man  would  not  desire  trial,  as  a 
vagrant  for  instance. 

Mr.  Bartholomew.  A  misdemeanor 
is  an  oflence  against  the  State,  and  hence 
we  might  have  the  right  to  set  the  right  of 
trial  by  jury  aside. 

Mr.  Cassidy.  Suppose  some  petty  case 
of  assault  and  battery  ? 

Mr.  Hazzard.  In  criminal  cases  will 
it  not  be  unconstitutional  to  give  sum- 
raarj^  jurisdiction  without  the  interven- 
tion of  a  jury  ? 

Mr.  Cassidy.  We  are  now  framing  the 
Constitution. 

Mr.  IIazzard.  Yes ;  but  the  Constitu- 
tion we  are  now  framing  out  to  be  consti- 
tutional, [laughter,]  agreeing  in  all  its 
parts,  and  one  part  says  the  trial  by  jury 
shall  remain  as  heretofore.  In  some  parts 
of  the  State  a  jury  of  six  is  used. 

Mr.  Cassidy.  I  have  no  doubt  that  in 
many  places  it  would  be  very  wise  to  au- 
thorize the  calling  of  a  jury  of  six  or 
seven  persons.  But  there  is  a  grade  of 
crime,  not  perhaps  properly  character- 
ized b}'-  the  term  "misdemeanor,"  that 
some  of  the  justices  ought  to  have  the 
the  rigiit  to  dispose  of,  by  imprisonment 
in  the  house  of  correction  for  exam^jle. 
We  are  now  erecting  a  house  of  correction, 
which  will  be  finished  before  long,  and  it 
seems  to  me  that  persons  who  commit  a 
certain  grade  of  crimes  ought  to  be  sent 
there  summarily  by  these  justices. 

I  am  not  wedded  to  this  particularly^ ; 
but  if  you  are  to  create  courts  of  this 
character,presidedoverbypersonslearned 
in  the  law,  it  seems  to  me  that  you  ouglit 
to  give  them  some  summary  jurisdiction. 
I  would  limit  them  to  misdemeanors 
where  the  law  limits  the  penalty  to  im- 
prisonment for  not  exceeding  thirty  days 


or  a  fine  of  ?100,  and  this  would  relieve 
the  other  courts  to  some  extent. 

The  Chairman.  The  amendment  of 
the  gentleman  from  Philadelphia  (Mr. 
Cassidy)  will  be  read. 

The  Clerk.  The  amendment  is  to  strike 
out  the  word  "  such,"  in  the  last  sentence, 
and  insert  the  word  "  final,"  and  after  the 
next  word,  "jurisdiction,"  to  insert  the 
words  "  in  all  misdemeanors  where  the 
penalty  shall  not  exceed  imprisonment 
for  thirty  days  or  a  fine  of  one  hundred 
dollars." 

Mr.  J.  R.  Read.  How  will  the  sentence 
read  as  amended  ? 

The  Clerk  read  as  follows  : 

"They  shall  be  compensated  only  by 
fixed  salaries  to  be  paid  by  said  city,  and 
shall  exercise  final  jurisdiction  in  all  mis- 
demeanors, where  the  penalty  shall  not 
exceed  imprisonment  for  thirty  days  or  a 
fine  of  one  hundred  dollars." 

Mr.  Bartholomew.  I  propose  an 
amendment  to  the  amendment. 

The  difiiculty  that  I  see  in  this  scheme, 
so  far  as  its  practical  operation  in  the 
cities  is  cancerued,  is  this  :  Take  the  city 
of  Philadelphia,  with  its  eight  hundred 
thousand  people ;  it  would  have  sixteen 
police  judges  learned  in  the  law,  and  I 
suppose  the  received  opinion,  by  the  dele- 
gates in  this  Convention  at  least,  would 
be  that  they  should  receive  a  remunera- 
tion that  was  commensurate  with  their 
position  as  attorneys-at-law  and  their 
learning  and  ability,  and  so  forth.  This 
of  course  would  create  a  body  of  judges 
at  a  considerable  expense.  There  is  noth- 
ing restrictive  in  this  section,  as  to  tlie  ju- 
risdiction or  the  limitation  of  jurisdiction 
— I  mean  the  territorial  jurisdiction  of 
any  of  these  police  judges.  Now  what 
would  be  the  result  ?  Suppose  you  have 
sixteen  of  these  police  judges  salaried 
officers.  I  venture  to  say  that  in  less  than 
two  j-ears  after  this  scheme  goes  into  ope- 
ration, perhaps  four  or  five  of  these  police 
judges  would  have  to  do  all  the  work  of 
the  city  of  Philadelphia,  and  the  positions 
of  the  others  would  be  mere  sinecures. 
Parties  would  naturally  float  into  centres 
where  a  certain  police  judge  would  suit 
their  purpose  and  their  objects,  either  for 
his  integrity  or  his  ability,  or  for  the  re- 
verse, and  these  particular  centres  would 
be  the  focus  upon  which  all  business 
would  concentrate.'*' 

Therefore  I  take  it  that  it  would  be  but 
pi'oper  that  the  territorial  jurisdiction,  at 
least  so  far  as  criminal  oft'onccs  are  con- 
cerned, should  be  defined  and  ascertained 
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upon  the  proposition  that  they  should 
have  jurisdiction  only  in  criminal  cases 
that  arise  witliin  their  district.  I  shall 
therefore  oiFer  tliat  as  an  amendment  to 
the  amendment  now  pending,  that  the 
criminal  jurisdiction  of  each  judge  shall 
be  contined  to  the  district  for  which  or  in 
which  he  was  elected. 

Mr.  Temple.  They  are  elected  all  over 
the  city. 

Mr.  Bartitol,ombw,  Then  I  withdraw 
tlie  amen<lnient.  I  did  not  understand 
that  was  the  proposition.  Is  no  particu- 
lar police  district  defined  in  this  section? 
[<'No."]  They  are  elected  by  the  whole 
city  ? 

Mr.  CuvLER.     By  the  whole  city. 

Mr.  Bartholomew.  You  will  have 
three  or  four  justices  who  will  do  all  the 
work  then. 

Mr.  Armstrong.  If  we  had  no  Legis- 
lature, and  the  action  of  this  Convention 
was  to  be  final  in  all  matters  of  detail,  I 
think  it  would  be  very  well  worth  while 
to  consider  both  the  proposition  of  the 
gentleman  from  Schuylkill  and  that  of 
the  gentleman  from  Philadelphia ;  but 
the  purpose  of  this  section  is  to  establish 
an  organization  of  local  courts.  We  have 
limited  their  jurisdiction  as  to  civil 
causes,  but  we  have  not  limited  their 
jurisdiction  in  any  other  respect,  unless 
so  far  as  calling  them  police  courts,  which 
term  seems  to  have  had  a  judicial  deter- 
mination. The  Legislature  will  have 
entire  control  over  this  subject.  Though 
the  amendments  suggested,  proposing 
certain  modifications  and  limitations,  may 
be  A^ery  important  in  themselves,  they 
are  not  proper  to  be  inserted  in  the  Con- 
stitution, nor  do  they  embrace  by  any 
means  the  entire  scope  of  modifications 
and  limitations  which  ought  to  be  placed 
by  the  Legislature  on  the  exercise  of  the 
power  of  these  judges. 

I  think  we  go  far  enough  when  we  es- 
tablisli  tlie  court  and  let  the  Legislature 
determine,  according  to  the  exigency  of 
the  time  and  the  experience  of  the  year, 
how  they  will  limit,  to  what  extent  they 
will  limit  the  jurisdiction,  and  change  it 
as  circumstances  render  necessary.  I 
think  it  would  be  unwise  to  adopt  either 
of  the  suggestions  ;  but  it  is  wise  that  the 
judges  should  bo  elected  by  the  whole 
city,  because  it  invites  a  better  class  of 
men  as  cuididates.  But  when  elected,  it 
IS  entirely  competent  for  the  Legislature 
to  determine  the  particuhir  distr  cts  in 
which  thev  shall  exercise  the  jurisdiction. 
It  is  a  mere  matter  of  detail. 


Mr.  Cassidy.  Will  the  delegate  give 
way  for  a  nioment  ? 

Mr.  Armstrong.     Certainly. 

Mr.  Cassidy.  If  the  committee  will  al- 
low me,  I  will  withdraw  the  amendment. 

Mr.  Armstrong.    Verj*  well. 

The  Chairman.  The  amendment  is 
Y,"itlidrawn.  The  question  recurs  on  the 
paragraph  as  amended. 

Mr.  Broomall.  Mr.  Chairman :  I 
merely  desire  to  remind  the  friends  of 
this  measure  of  a  singular  peculiarity  in 
it  in  the  shape  in  which  it  is  now.  At  all 
the  elections  for  police  judges  throughout 
all  time  to  come,  each  voter  will  vote  for 
only  two-thirds  of  those  voted  for.  No'v 
it  ma3'  happen  tiiat  after  a  jvidge  has  been 
in  office  one  year,  he  will  die  or  resign,  or 
remove  from  his  districL  and  at  the  next 
election  there  will  be  but  one  judge  voted 
for.  If  then  each  voter  is  to  vote  for  only 
two-thirds  of  the  number  voted  for,  it  will 
make  a  curious  election  return.  The 
friends  of  the  measure  should  avoid  this 
in  some  way,  if  they  can  ;  but  I  am  in- 
clined to  think  we  have  got  the  paragraph 
about  in  the  position  in  which  it  can  be 
very  safely  voted  down. 

Mr.  Alricks.  Mr.  Chairman  :  I  offer 
the  following  substitute  for  the  paragraph: 

"In  cities  having  a  population  of  200,000 
inliabitants,  aldermen  shall  be  elected  on 
general  ticket  by  the  qualified  voters  of 
said  city,  but  no  voter  sliall  vote  for  more 
than  two  candidates.  And  the  said  alder- 
men shall  have  jurisdiction  in  civil  cases 
not  exceeding  one  hundred  dollars.  The 
said  cities  shall  be  divided  by  law  into 
districts,  and  each  district,  containing  not 
less  than  30,000  inhabitants,  shall  be  en- 
titled to  one  alderman.  They  shall  re- 
ceive a  stated  salary,  and  shall  pay  all  fees 
and  fines  collected  by  them  into  the  city 
treasury.  They  shall  hold  their  office  for 
five  years.  Thej^  shall  have  criminal 
jurisdiction  in  the  manner  and  to  the  ex- 
tent now  lawfully  exercised  by  aldciuien 
and  justices  of  the  peace." 

I  fear  that  we  are  likely  to  fall  into 
a  grave  error  hei'e.  We  must  look  to  the 
old  law,  the  mischief,  and  the  remedy. 
The  mischief  complained  of  was,  tliat  the 
class  of  men  put  into  these  offices  were 
faithless,  that  thej^  did  not  perform  their 
dut}'  with  fidelity  to  the  Commonwealth, 
and  the  remedj'  proposed  is  to  change  the 
name  of  the  office,  and  instead  of  electing 
an  officer  to  be  called  an  alderman,  to 
elect  an  oflicer  who  is  to  be  j  udgc  of  a 
police  court.  I  apprehend  that  wc  gain 
nothing  by  the  mere  change  of  name.     It 
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is  altogether  probable  that  when  we  take 
from  the  office  the  abuse  by  which  the 
officer  was  corrupted,  we  shall  remove 
the  difflcultj-.  If  we  give  him  a  salary, 
instead  of  allowing  him  to  receive  fees 
and  perquisites,  we  take  away  the  in- 
ducement which  he  had  for  his  corruption. 

I  would  like  to  adhere  as  closely  as 
possible  to  our  organic  law  as  we  have 
found  it  and  received  it  from  our  fathers. 
For  centuries  the  office  of  alderman  in 
certain  sections  of  this  country  and  in  the 
old  country  has  been  held  in  esteem.  I 
do  not  see  why  that  office  should  not  still 
be  made  honorable.  If  you  give  a  salary 
to  the  officer  you  leave  him  without  any 
inducement  to  be  corrupt.  I  should  be 
very  sorry  to  give  to  aldermen  power  to 
send  any  person  to  prison  without  a  hear- 
ing before  a  jur^  of  the  country.  The 
truth  is  I  never  did  approve  of  w  hat  are 
termed  the  police  regulations  that  allow 
officers  to  commit  to  prison  those  who  ap- 
pear before  them,  without  the  opportuni- 
ty of  having  a  trial  before  a  jury  of  their 
peers. 

I  think  all  that  is  necessary  is  that  we 
should  iiave  an  officer  elected,  because 
this  Convention  have  decided  that  the 
judges  of  the  courts  are  to  be  elected  by 
the  people  and  not  selected  as  our  jurors 
are  for  the  trial  of  causes.  Then  affix  to 
the  office  a  fixed  salary  and  require  him 
to  pay  all  the  tines  that  he  receives  into 
your  city  treasury.  Whether  those  fees 
are  afterwards  to  go  to  the  State  or  to  the 
city  IS  another  matter. 

Mr.  CuYLER.  Will  the  gentleman  al- 
low himself  to  be  interrupted  ? 

Mr.  Alricks.     Certainly. 

Mr.  CuYLER.  I  desire  to  ask  him 
whether  he  is  aware  of  the  fact  that  the 
law  now  does  make  that  requirement  and 
that  it  is  simply  inoperative.  The  law  re- 
quires that  these  fees,  fines  and  penalties 
shall  be  paid  over. 

Mr.  Alricks.  But  he  gets  no  fixed 
salary. 

Mr.  CuYLER.  But  the  law  does  require 
the  payment  of  the  fines  and  penalties  in- 
to the  city  treasury  ;  and  it  is  not  done. 

Mr.  Alricks.  If  you  give  him  a  fixed 
salary,  I  aijprehend  there  will  be  a  ready 
way  ofreachinghim,ifhe  does  not  pay  over 
the  fines  he  has  collected  and  the  fees  he  has 
received,  because  he  is  subject  to  indict- 
ment, and  if  you  indict  him  and  take  him 
into  the  court  he  cannot  escape  from  con- 
viction if  he  has  been  guilty  of  a  breach 
of  trust. 


I  submit  this  as  an  amendment  that  in 
my  opinion  will  meet  the  difficulty  in 
our  way  in  relation  to  abolishing  the  of- 
fice of  aldermen  and  electing  police 
judges. 

Mr.  Culver.  I  ask  to  be  indulged  in 
but  two  minutes  of  remark  in  reference 
to  this  matter.  The  existence  of  the  evil 
nobody  can  deny.  There  w^as  read  the 
other  day,  in  the  hearing  of  the  Conven- 
tion, by  the  gentleman  from  Lycoming, 
the  chairmjin  of  the  Judiciary  Committee, 
the  report  of  a  body  of  our  fellow-citizens 
fully  informed  on  the  subject,  and  a  letter 
from  a  gentleman  thoronghlj'^  intelligent 
upon  it,  in  which  the  evil  was  stated  in 
language  so  strong  that  I  can  employ  no 
words  that  could  add  to  its  force. 

Therefore  ihe  mischief  must  be  believed 
to  exist.  No  man  can  douljt  it.  And  if 
it  does  exist,  we  are  to  find  some  remedy 
for  it.  NoM'^  what  is  that  remedy  ?  The 
gentleman  from  Dauphin  proposes  that 
which  is  in  substance  simply,  the  old 
system  and  nothing  more.  It  is  to  con- 
tinue the  old  system  with  all  its  existing 
evils,  for  the  simple  provision  for  the  pay- 
ment of  a  fixed  salaiy  amounts  to  but 
very  little;  although  it  is  a  step  in  the 
right  direction  it  amounts  to  but  very  lit- 
tle toward  a  general  redress  for  this  great 
ill.  Therefore  T  tiiink  his  amendment, 
proposing  nothing  that  differs  substan- 
tially from  the  existing  system,  ought 
not  to  receive  the  favor  of  this  committee. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Dauphin  (Mr.  Alricks.) 

The  amendment  was  rejected. 

Mr.  Campbell.  I  now  offer  the  sub- 
stitute of  which  I  gave  notice  a  little  while 
ago. 

The  Chairman.  The  delegate  from 
Philadelphia  moves  to  strike  out  the  en- 
tire paragraph  and  insert  what  will  be 
read. 

Mr.  Campbell.    IL  need  not  bo  read. 

The  Chairman.  It  has  been  read  and 
will  not  be  read  again  unless  its  reading 
is  called  for. 

Mr.  Campbell.  There  seems  to  be  a 
number  of  objections  to  the  section  as  re- 
ported by  the  committee  and  modified  by 
the  several  amendments  adopted  this 
morning.  I  offer  this  substitute  in  order 
to  obviate  some  of  the  objections  which 
have  been  urged.  As  I  have  already  spo- 
ken as  to  some  ot  its  merits,  I  will  not 
now  take  up  the  time  of  the  committee, 
except  to  call  their  attention  to  two 
things. 
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The  plan  embodies  in  it  an  extension  of 
the  jurisdiction  of  the  aldermen  in  civil 
causes  to  the  sum  of  two  hundred  and 
■fifty  dollars,  and  in  criminal  causes  to 
misdemeanors  where  the  fine  imposed  is 
not  greater  than  one  hundred  dollars  nor 
the  imprisonment  longer  than  one  month. 
In  the  amendment  proposed  by  the  gen- 
tleman from  Philadelphia  on  my  left 
(Mr.  Cassidy)  there  was  something  of  a 
similar  character,  but  the  plan  I  propose 
provides  for  something  that  his  amend- 
ment did  not,  and  that  will  meet  the  ob- 
jection made  to  his  amendment  by  the 
gentleman  from  Schuylkill  (Mr.  Barthol- 
omew.) That  feature  is  the  part  relating 
to  juries  of  a  less  number  than  twelve 
persons,  who  niaj'  be  empanelled  for  the 
trial  of  causes  in  the  justices'  courts  pro- 
posed, "when  such  trial  is  demanded  by 
any  defendant  or  person  accused  of  com- 
mitting a  misdemeanor,  provided  that 
two-thirds  of  any  jury  may  render  a  ver- 
dict." 

I  will  not  detain  the  committee  further 
on  the  matter,  as  it  is  getting  late,  but  will 
merely  submit  it  now  for  their  considera- 
tion. 

The  Chairman.  The  question  is  on 
the  amendment  proposed  by  tlie  delegate 
from  Philadelphia  (Mr.  Campbell.) 

The  amendment  was  rejected. 

The  Chairman.  The  question  is  on  the 
the  paragraph  as  amended. 

Mr.  M' Clean.  I  rise  to  propose  a  ver- 
bal amendment,  to  insert  after  the  words 
"  civil  causes  "  the  words  "where  the  sum 
demanded  is  not  above,"  as  being  more 
perspicuous,  in  lieu  of  the  words  "  not  ex- 
ceeding." 

The  Chairman.  That  amendment  is 
not  in  order.  The  Chair  will  remind  the 
delegate  from  Adams  (Mr.  M'Clean)  that 
his  amendment  proposes  to  strike  out  a 
part  of  what  has  already  been  inserted 
by  the  committee.  The  question  is  on 
the  paragraph  as  amended. 

The  paragraph  as  amended  was  agreed 
to,  there  being  on  a  division  ayes  forty- 
four,  iioes  twenty-eiglit. 

The  Chairman.  The  next  paragraph 
will  be  read. 

The  Cr-KRK  read  as  follows  : 

"All  costs  in  criminal  cases  and  taxes  on 
the  buteiness  of  such  courts,  and  all  fines 
and  penalties  shall  be  discarged  only  by 
direct  payment  into  the  city  treasury." 

The  paragraph  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 


Mr.  EwiNG.  I  offer  a  new  section  to 
come  in  at  this  place  before  section  fifteen 
is  read  : 

"In  all  cases  of  summary  conviction  or 
of  judgment  in  suit  for  a  penalty  before 
a  magistrate  or  court  not  of  record,  either 
party  shall  have  the  right  to  appeal  to 
such  court  of  record  as  may  be  prescribed 
by  law." 

If  I  can  get  the  attention  of  the  House 
for^a  few  minutes,  so  as  to  secure  the  un- 
derstanding of  what  I  mean,  I  think  it 
will  meet  the  approval  of  every  person 
M-ho  has  given  the  subject  any  considera- 
tion. 

We  have  heard  a  great  deal  the  past 
two  or  tliree  days  in  regard  to  the  oppres- 
sion and  corruption  of  petty  magistrates 
and  committing  magistrates  in  cities  and 
towns.  Now  I  do  not  believe  that  any 
system  can  be  proposed  which  will  en- 
tirely prevent  wrong  and  oppression  and 
injustice.  It  is  inherent  in  the  infirmi- 
ties of  human  nature  and  the  class  of 
persons  and  the  business  that  committing 
magistrates  have  to  deal  with  ;  and  in 
cities  especially,  I  am  well  aware  that 
the  personal  liberty  that  can  be  enjoyed 
in  more  sparsely  settled  regions  must  to 
some  extent  3'ield  to  the  general  security 
and  peace.  We  have  in  the  cities  a  very 
large  jurisdiction  vested  in  justices,  alder- 
men and  mayors  in  several  classes  of 
cases.  For  instance,  I  will  give  an  example 
of  each  class.  The  offence  of  ^^ disorderly 
conduct"  is  something  that  is  unknown  to 
the  common  law,  and  I  suj^pose  unknown 
except  in  the  cities  and  boroughs  of  the 
State.  Mayors  and  aldermen  and  j  ustices 
of  the  peace  are,  through  acts  of  Assem- 
blj'  and  ordinances  of  councils,  given 
summary  jurisdiction  to  convict,  tine 
and  imprison  for  what  they  call  "disor- 
derly conduct."  What  that  is,  what  acts 
and  offences  will  constitute  disorderly 
conduct,  vary  as  the  stupidity  or  the 
dishonesty,  the  venality  or  corruption  of 
the  magistrate  or  the  malice  of  the  prose- 
cutor may  determine.  Often  it  is  well  ex- 
ercised ;  a  drunken  brawl  will  give  rise 
to  it ;  but  in  may  cases  where  they  may 
a  few  words  pass,  not  in  public  at  all,  a 
mere  (;uarrel  of  words  among  some  wo- 
men or  some  men  in  a  back  yard,  one 
party  gets  angry  ;  perhaps  they  are  afraid 
to  fight ;  and  one  goes  off  to  the  alderman 
and  makes  an  information  for  disorderly 
conduct. 

INIr.  CuYLER.  Will  the  gentleman  par- 
don an  interruption?  I  wish  to  inquire 
whether  he  will   not  examine  and    see 
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whether  this  is  the  appropriate  point  at 
which  this  amendment  should  be  insert- 
ed. The  closing  clause  of  this  section  of 
three  lines  is  strictly  a  j^art  of  tliat  which 
we  have  just  passed  upon,  Avhile  that 
which  the  geRtleman  suggests  is  whoUy 
inconsi-stent  with  it. 

Mr.  EwixG,  I  offer  it  as  a  sei^anite  sec- 
tion* 

Mr.  CcvLER.  But  it  ought  to  come  in 
after  this  clause  :  "All  costs  in  criminal 
cases  and  taxes  on  the  business  of  such 
courts,"  namely,  the  covirts  we  have  just 
voted  on — "and  all  tines  and  penalties 
shall  be  discharged  onlj-  bj'  a  direct  pay- 
ment into  the  city  treasury." 

Mr.   EwiNG.    That  has  been  passed. 

Mi:  CuvLER.  1  am  very  glad  to  find 
that  it  has  been  passed. 

]Mr.  EwixG,  I  am  not  particular  where 
this  comes  in.  Hundreds  of  cases  every 
week  I  may  say,  certainly  tens  of  cases 
evevy  week,  occur  in  our  city  in  which 
tliere  are  convictions  for  disorderly  con- 
duct without  the  shadow  of  an  offence 
cx)mmitted  against  the  law.  It  usually 
occurs  among  the  poorer  classes  of  people 
that  have  no  redress.  There  is  no  ai3i3eal 
to  a  court  of  recoz-d.  There  is  a  certiorari 
that  comes  from  a  constitutional  provision 
\n  the  old  Constitution,  fSection  seven  of 
the  article  on  the  judiciarj^  which  we 
have  substantially  adopted  as  section 
eleven  of  tliis  article,  gives  the  right  to 
the  courts  of  common  pleas  to  issue  a 
certiorari  in  all  such  cases,  and  conse- 
quently we  have  the  right  to  certiorari 
these  cases;  but  the  parties  cannot  appeal 
there.  They  must  go  to  court  and  get  the 
writ,  and  meantime  the  accused  has  gone 
to  jail.  It  is  practically  no  remedy,  and 
all  that  goes  up  on  certiorari  is  the  record, 
and  that  is  very  often  "doctored"  tip  to 
suit  the  case  after  the  certiorari  has  been 
taken  out.  It  is  not  a  jwactical  remedy. 
Tlien,  again,  there  is  a  class  of  cases  in 
which,  by  act  of  the  Legislature  or  some- 
times by  ordinance  of  the  city  councils, 
there  is  a  penalty  annexed  to  certain  acts, 
and  that  is  directed  to  be  collected  as  a 
debt.  A  suit  is  brought  for  that  penalty, 
and  it  may  l)e  that  there  has  been  no  such 
act  committed  as  to  bring  it  within  the 
law  or  the  ordinance  ;  but  the  alderman 
will  give  judgment  for  the  plaintiff 
against  the  defendant,  and  there  is  no 
remedy  but  the  writ  of  certiorari,  and  it 
has  been  held  that  in  a  case  of  that  sort  it 
is  not  necessary  to  set  out  the  evidence 
even  and  there  is  practically  no  remedy 
ivhatever.    Men   have  had  to    pay  filOO, 
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?200,  and  $300  in  cases  of  that  sort,  where 
if  the  facts  could  have  been  got  before  a 
competent  court,  no  sucli  court  would 
have  held  that  they  were  bound  to  pay 
and  had  not  violated  the  law.  I  have  no 
idea  that  one  case  in  a  hundred  of  these 
would  go  up ;  but  I  believe  such  a  consti- 
tutional provision  would  prevent  a  great 
deal  of  this  injustice.  The  very  fact  that 
the  party  had  a  right  to  an  appeal  would 
cause  the  magistrates  to  be  much  mors 
careful  than  they  have  been,  and  an  oc- 
c^isional  case  taken  up  showing  what  had 
been  done  by  them  would  enable  the 
courts  to  give  the  magistrates  a  lesson 
that  they  would  regard.  1  think  that,  as 
a  companion  to  section  eleven,  which  we 
have  adopted,  giving  tlie  right  of  certiorari-, 
they  should  also  have  the  right  of  appeal. 

The  Chairmax.  The  question  is  on  the 
amendment  of  the  delegate  from  Alle- 
gheny (Mr.  Ewing.) 

The  amendment  was  agreed  to. 

The  Chairman.  The  fifteenth  section 
will  now  be  read. 

The  Clerk  read  as  follows  : 

"Section  15.  All  judges  i-equired  to  be 
learned  in  the  law,except  the  j  udges  of  the 
Supreme  Court,  shall  be  elected  by  the 
qualified  electors  of  the  respective  dis- 
tricts over  whicli  they  are  to  preside,  and 
shall  hold  their  offices  for  the  period  of 
ten  years,  if  they  shall  so  long  behave 
themselves  well ;  but  for  any  reasonable 
cause,  which  shall  not  be  sufficient  ground 
for  impeachment,  the  Governor  may  re- 
move anj*  of  them  on  the  address  of  two- 
thirds  of  each  branch  of  the  Legislature. 
All  the  judges  of  the  Commonwealth 
shall  be  commissioned  by  the  Governor." 

Mr.  Armstrong.  I  move  to  amend, in 
the  eighth  line,  by  inserting  after  the 
word  "judges"  the  words  "of  courts  of 
record,"  and  also  in  the  same  line,  after 
the  word  "l^e,"  inserting  "  learned  in  the 
law  and  shall  be,"  so  that  the  sentence 
will  read  : 

"All  the  judges  of  courts  of  record  ot 
the  Commonwealth  shall  be  learned  in 
the  law,  and  shall  be  commissioned  by 
the  Governor." 

Mr.  Temple.  I  move  that  the  com- 
mittee rise,  report  progress,  and  ask  leave 
to  sit  again. 

Mr.  J.  N.  Purviance.  The  amend- 
ment now  moved  is  a  very  importaii^onei 
and  I  hope  the  committee  will  rise,as  the 
hour  for  the  recess  has  nearly  arrived. 

The  motion  was  agreed  to.  The  con> 
mittee  rose,  and  the  President  having 
resumed   the  chair,   the  chairman   (Mr. 
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Harry  White)  reported  that  the  commit- 
tee of  thcAvhole  had  had  under  consider- 
ation the  article  (No.  15)  reported  by  the 
Committee  on  the  Judiciary,  and  had  di- 
rected him  to  report  progress  and  ask 
leave  to  sit  again. 

Leave  was  granted  to  sit  again  this  af- 
ternoon. 

Mr.  HUNSiCKEK.  I  move  that  the 
House  do  now  take  a  recess. 

The  motion  was  agreed  to,  and  the  Con- 
vention (at  twelve  o'clock  and  fifty-live 
minutes)  took  a  recess  until  three  o'clock 
P.  M. 

AFTERNOON    SESSION. 

The  Convention  re-assembled  at  three 
o'clock  P.  M. 

PETITIONS  AND  MEMORIALS. 

The  President  presented  a  communi- 
cation from  J.  Fisher  Learning,  of  Phila- 
delphia, calling  the  attention  of  the  Con- 
vention to  the  subjects  of  trades  unions 
and  strikes  among  mechanics  and  labor- 
ers, and  also  the  sales  of  stocks  and  pre- 
cious metals  on  time  at  public  brokers' 
boards,  and  praying  the  adoption  of  such 
measures  in  the  Constitution  as  will  pre- 
vent the  evils  arising  therefrom  ;  which 
was  laid  on  the  table. 

LEAVE   OF  absence. 

Mr.  C.  A.  Black.  Mr.  President :  I 
desire  to  make  a  motion  at  this  time.  Mr. 
Purman  has  been  called  home  very  un- 
expectedly, and  I  ask  leave  of  absence 
for  him  for  a  few  days. 

Leave  was  granted. 

THE  judicial  SYSTEM. 

Mr.  Armstrong.  I  now  move  that  the 
House  resolve  itself  itself  into  committee 
of  the  whole  for  the  further  consideration 
of  the  article  reported  from  the  Commit- 
tee on  the  Judiciary. 

The  motion  was  agreed  to,  and  the  Con- 
vention accordingly  resolved  itself  into 
committee  of  the  whole,  Mr.  Harry  White 
in  the  chair. 

The  Chairman.  When  the  commit- 
tee rose  this  morning  the  question  pend- 
ing was  on  the  amendment  offered  by  the 
delegate  from  Lycoming  (Mr.  Armstrong) 
to  section  fifteen. 

Mr.  Broomall.  I  ask  for  the  reading 
of  tlijp  section  as  proposed  to  be  amended. 

The  Chairman.  The  reading  of  the 
section  will  be  had,  and  then  the  amend- 
ment. 

The  Clerk.  The  amendments  are  to 
insert  in  the  eighth  line,  after  the  word 


"of,"  the  words  "coiu-ts  of  record  of,"  and 
after  the  word  "  be  "  the  words  "learned 
in  the  law  and,"  so  as  to  make  the  sen- 
tence read : 

"All  the  iudges  of  courts  of  record  of 
the  Commonwealth  shall  be  learned  in 
the  law,  and  shall  be  commissioned  by 
the  Governor." 

Mr.  J.  N.  PuRViASCE.  I  hope  the  gen- 
tleman from  Lycoming  will  not  insist 
on  this  amendment  at  this  time,  because 
he  has  a  section  here  in  regard  to  the  as- 
sociate judges,  and  the  question  would 
more  properly  come  up  when  that  section 
is  reached. 

Mr.  Armstrong.  I  think  it  is  proper 
that  it  should  be  stated  somewhere  in  the 
Constitution  that  the  judges  should  be 
learned  in  the  law.  That  has  not  3-et 
been  stated,  owing  rather  to  an  omission 
than  otherwise. 

Mr.  J.  N.  PuRViANCE.  It  involves  the 
question  of  dispensing  with  the  associate 
judges,  and  I  trust  that  question  will  not 
be  brought  up  at  this  time  and  in  this  way. 
Mr.  IvAiNE.  I  do  not  exactly  compre- 
hend that  amendment. 

Mr.  Armstrong.  I  have  no  objection, 
if  it  is  the  desire  of  the  gentleman  from 
Butler,  to  defer  that  question. 

Mr.  Kaine.  I  wish  to  suggest  the  pro- 
priety of  leaving  out  the  words  "commis- 
sioned by  the  Governor,"  because  the 
Committee  on  Commissions  intend  to  re- 
port a  section  upon  the  subject  of  commis- 
sions that  will  cover  the  commissions  of 
judges  and  all  other  officers  that  are  to  be 
commissioned  by  the  Governor.  They 
Avill  all  be  embraced  together. 

Mr.  Armstrong.  With  that  under- 
standing I  suppose  lines  eight  and  nine 
might  be  omitted  at  this  place  to  save 
time. 

Mr.  J,  N.  PURVIANCE.  Will  the  gentle- 
man please  state  now  what  his  amend- 
ment is? 

Mr.  Armstrong.  At  the  suggestion  of 
the  gentleman  from  Butler  I  will  with- 
draw the  amendment  which  I  otfered  this 
morning,  as  a  gentleman  from  the  Com- 
mittee on  Commiasions  suggests  that  they 
AVill  provide  a  general  section  covering  all 
commissions.  Therefore  I  move  for  the 
present  to  strike  out  the  eighth  and  ninth 
lines  in  these  words  :  "All  the  judges  ot 
the  Commonwealth  shall  bo  commission- 
ed by  the  Governor." 

The  Chairman.  The  fii-st  amendment 
of  the  delegate  from  Lycoming  is  with- 
drawn, and  he  now  moves  to  strike  out 
the  eighth  and  ninth  lines. 
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The  amendment  was  agreed  to. 

Mr.  Armstrong.  Of  couree  it  will  be 
understood,  and  I  desire  it  to  be  so  ex- 
pressed on  the  record,  that  it  is  only  for 
the  purpose  of  permitting  the  same  sub- 
ject to  be  inserted  in  another  section. 

Mr,  Darlingtox.  I  move  to  strike  out 
the  words  "required  to  be  learned  in  the 
law"  in  the  tii-st  line,  for  the  reason  tliat 
all  judges  are  necessarily  to  be  learned  in 
the  law.  We  shall  by  another  section 
abolish  all  associate  judges  unlearned  in 
the  law. 

Mr.  Armstroxg.  That  might  not  fol- 
low, because  we  may  appoint  judges  of 
iX)lice  courts. 

Mr.  Darlington.  We  shall  be  done 
with  that  by  the  time  we  are  tlirougli. 

Mr.  Armstrong.  I  see  no  use  in  rais- 
ing that  question  at  this  time. 

The  Chairman.  The  question  is  on 
tlie  amendment  of  the  delegate  from 
Chester> 

The  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  section  fifteen  as  amended. 

Mr.  HuNsiCKER.  I  wish  to  ask  the 
chairman  a  question.  I  ftnd  at  tlie  end 
of  line  one  and  beginning  of  line  two  the 
words,  "except  the  judges  of  the  Supreme 
Court."    Are  tliese  words  to  remain  in? 

Mr.  Armstrong.  Yes,  sir ;  because  the 
judges  of  the  Supreme  Court  are  to  be 
elected  by  the  qualified  voters  of  tlie  State 
at  large,  and  this  is  sinipW  to  limit  the 
election  of  common  pleas  judges  to  their 
own  districts. 

The  section  was  agreed  to. 

Mr.  Dal,i.as.  I  ask  unanimous  consent 
to  make  a  statement  at  this  time. 

The  Chairman.  Is  there  objection? 
The  Chair  hears  none  and  the  gentleman 
will  proceed. 

Mr.  Dallas.  I  only  desire  to  occupy'-  a 
moment's  time  for  the  purpose  of  sajing 
that  when  the  fifth  section  of  the  present 
article  was  under  consideration  in  the 
committee,  I  was  detained  from  the  com- 
mittee and  had  leave  of  absence  from  the 
Convention  on  a  ground  which,  if  stated, 
would  meet  the  approval  of  all  the  mem- 
bers of  the  committee.  I  only  desire,  in 
order  that  I  may  be  properly  placed  on 
the  record,  to  say  that  when  that  section 
five  was  adopted,  I  was  not  here,  and  that 
if  I  had  been  I  should  have  protested 
against  its  adoption  as  a  member  of  the 
Judiciarj^  Committee  who  had  reported 
adversely  to  it  in  a  minority  report ;  and 
when  an  opportunity  arises,  as  one  must 
occur  later   in   the    proceedings   of  this 


bodj-,  I  shall  move  an  amendment  to  that 
section  in  accordance  with  mj'  minority 
report. 

Mr.  Hay.  If  the  gentleman  desires  it, 
as  I  voted  in  favor  of  the  fifth  section,  I 
will  move  a  reconsideration, 

["No."     "No."] 

The  Chairman.  Section  sixteen  will 
be  read. 

The  Clerk  read  section  sixteen  as  fol- 
lows : 

Section  IG.  In  all  elections  of  judges, 
whenever  two  or  more  are  to  be  elected 
for  the  same  term  of  service,  each  voter 
shall  have  as  many  votes  as  there  are 
judges  to  be  elected,  and  may  give  all  his 
votes  to  a  smaller  number  of  persons  than 
the  whole  number  to  be  chosen  ;  and  can- 
didates highest  ill  vote  shall  be  declared 
elected, 

Mr.  Armstrong.  I  desire  to  state  to 
the  committee  of  the  whole,  in  order 
that  it  may  be  fairly  understood,  that 
this  section  was  not  reported  by  the 
Committee  on  the  Judiciary,  but  it  ap- 
jjears  at  this  place  for  this  reason  :  When 
the  report  of  the  Committee  on  the  Judi- 
ciary was  ordered  to  be  re-printed,  this 
was  pending  as  an  amendment  to  another 
section,  and  it  was  suggested  that  it  should 
be  reprinted  in  this  connection  for  the  in- 
formation of  the  House.  I  express  no 
opinion  upon  it  at  this  time,  but  simply 
desire  that  the  House  shall  not  under- 
stand that  this  section  has  been  reported 
by  the  Committee  on  the  Judiciaiy. 

Mr.  Corson.  I  offer  the  following  as 
a  substitute  for  the  section  : 

"  Whenever  two  judges  are  to  be  chosen 
for  the  same  term  of  service,  each  voter 
shall  vote  for  one  only,  and  when  three 
are  to  be  so  chosen  he  shall  vote  for  no 
more  than  two  ;  and  candidates  highest 
in  vote  shall  be  declared  elected." 

Mr.  J.  N.  PuRViANCE.  I  move  to  fur- 
ther amend,  by  striking  out  all  after  the 
word  "judges,"  where  it  first  occurs, 
down  to  the  word  "  candidates,"  so  as  to 
make  the  section  read  : 

"In  all  elections  of  judges,  candidates 
highest  in  vote  shall  be  declared  elected." 

The  Chairman.  That  is  notan  amend- 
ment to  the  amendment.  The  delegate 
from  Butler  will  understand  that  there  is 
a  motion  pending  to  strike  out  the  entire 
section  and  insert  a  new  one. 

Mr.  BucKALEW.  This  section,  or  the 
proposed  amendment,  will  have,  if  adopt- 
ed, a  very  restricted  operation,  and  I  will 
state  what  that  operation  will  be.  By 
this  article  two  judges  are  added  to  the 
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Svipreme  Court,  and  of  course  are  to  be 
chosen  at  the  first  election  after  our 
amendments  shall  be  approved  by  the 
17eople  ;  and  the  article  also  adds  two  new 
indges  to  the  court  of  common  pleas  of 
this  city,  who  will  likewise  be  elected  at 
the  same  election.  I  am  not  aware  that 
any  other  election  of  judges  will  be  af- 
fected by  either  the  section  or  the  amend- 
ment, if  either  shall  be  accepted  by  the 
Convention. 

Mr.  WiiERRY.  If  the  gentleman  from 
Columbia  will  pardon  the  inquiry,  I  wish 
to  ask  if  the  principle  will  not  apply  in 
the  districts  in  which  two  law  judges  are 
to  be  elected  ? 

Mr.  BucKALEW.  It  will  not  apply  to 
the  districts  of  the  Commonwealth  out  of 
Philadelphia  in  any  case  of  which  I  am 
aware,  because  the  commissions  of  their 
judges  expire  at  diflerent  times.  A  possi- 
ble application,  beyond  what  I  have 
stated,  may  occur  liereafter  if  the  Legis- 
lature shall  establish  new  courts.  It  may 
establish  an  additional  court  of  three 
judges  in  Philadelphia,. in  which  case» un- 
der the  operafion  of  this  amendment^  the 
minority  would  be  able  to  select  one  of 
the  three ;  and  there  may  be  some  other 
courts  established  by  the  Legislature. 
Therefore  this  debate,  as  a  practical  ques- 
tion, confines  itself  to  the  two  cases  which 
I  have  mentioned,  the  addition  of  two 
judges  to  the  Supreme  Court  and  of  two 
to  the  court  of  comnion  pleas  of  the  city 
of  Philadelphia.  But  in  any  case  the 
Convention  should  agree  to  what  is  here 
proposed  as  to  these  courts  whatever  gen- 
tlemen may  think  with  reference  to  the 
general  subject  of  reformed  voting  in  its 
political  application  in  other  parts  of  the 
Constitution. 

]Mr.  CoRBETT.  I  think  that,  if  the  gen- 
tleman from  Columbia  will  think  it  over, 
he  will  see  that  there  is  only  one  case  to 
which  this  section  ai^plies,  and  that  is  the 
addition  to  tlie  Supreme  Court.  There  is 
nothing  in  this  article  Avhich  proviiles 
that  additional  law  judges  in  this  city 
shall  bo  so  chosen,  because  that  was  voted 
down. 

Mr.  Armstrong.  It  was  not  voted 
down  but  only  left  to  be  fixed  in  the 
.schedule. 

Mr.  CoRBETT.    It  was  voted  down. 

Mr.  BucKALEW.  It  v/as  omitted,  but 
not  rejected. 

Mr.  CoRBETT.    It  was  voted  down. 

Mr.  BucKAivEW.  Although  not  in  sub- 
stance yet  it  was,   ijcrhaps,  in  tbrm,  re- 


jected ;  but  I   have  no  doubt  it  will  be- 
agreed  to  in  the  schedule. 

Now,  Mr.  Chairman,  the  Supreme  Court 
at  present  consists  of  four  majority  and 
one  minonty  judge.  By  the  addition  of 
the  two  judges  that  we  have  added  to  thiS' 
CDUTt,  it  will  consist  of  seven,  and  under 
the  operation  of  this  amendment  the 
majority  will  have  five  and  the  minority 
two  in  that  cnurt.  Then  as  to  the  court 
of  common  pleas  of  Pliiladelphia,  that 
court  now  consists  of,  or  rather  the  con- 
solidated court  of  common  pleas  of  this 
city  will  consist  of,  nine  majority  and  one 
minorityj  udges,ninetoone.  By  adding  two 
judges  to  that  court,  and  dividing  them  as 
proposed  by  this  amendment,  the  court 
will  stand  ten  to  two  as  between  the  great 
divisions  of  party  in  tlris  city. 

In  providing  for  new  judges  to  be  add- 
ed by  this  Convention  to  the  Supreme 
Court  and  to  this  great  court  in  this  citj', 
it  is  an  act  of  fairness  and  an  act  of  pru- 
dence also' to  make  provision  for  their  di- 
vision as  proposed  in  the  amendment.  It 
will  recommend  our  work  to  popular  ac^ 
ceptance,  because  it  will  to  a  certain  ex- 
tent satisfy  that  sense  of  justice  and  equal- 
ity among  our  people  which  it  will  be  ne- 
cessary to  satisfy  and  conciliate  for  the  ac- 
ceptance generallj^  of  our  work.  Everj' 
one  will  see  at  once  that  it  will  be  also  a 
measure  of  ju'stice,and  therefore  will  tend 
to  the  acceptance  of  the  v/hole  amended 
Constitution. 

Taking  the  whole  State  together  at  this 
time,  all  the  law  judges  of  the  State  be- 
ing considered,  the  division  stands  thirty- 
nine  majority  and  nineteen-  minority  law 
judges,  or  a  little  over  two  to  one  held  by 
one  of  tiie  isolitical  divisions  of  our  peo- 
ple. I  shall  not  speak  of  the  judges  pro- 
posed to  be  added  in  that  part  of  the  re- 
port which  has  been  passed  over.  The 
Committee  on  the  Judiciary  proj^ose  to 
add  in  addition  to  the  judges  of  the  Su- 
preme Court  and  the  court  of  common 
pleas  of  Philaderphia,eertain  other  judges 
in  various  i:«rts  of  the  State,  If  the 
scheme  of  the  committee  shall  hereafter 
be  added  in  the  schedule,  of  these  new 
judges  the  majoritj^  will  have  ten  and  the 
minority  four. 

TJie  amendment  of  the  member  from 
Montgomery, (Mr.  Corson,)  this  proposed 
plan  for  selecting  these  new  judges  order- 
ed by  the  Convention  and  for  anj''  after 
addition  of  judges  which  the  Legislature 
may  oixler  or  new  courts,  has  the  sanction 
of  authority  and  of  experience.  It  is  pre- 
ciselv  what  was  done  in  the  Slate  of  New 
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York  by  her  Convention  when  new  j  udges 
were  provided  for  for  her  court  of  appeals. 
Of  rhe  six  associate  judges  of  that  court, 
each  voter  was  aiitliorized  to  vote  for  but 
four,  and  a  very  excellent  court  was  cre- 
ated by  that  means. 

Again,  in  the  city  of  Chicago,  the  Illi- 
nois Convention  provided  that  the  court 
should  consist  of  five  judges,  two  then  in 
/jommission  and  three  new  ones ;  that  in 
electing  the  three  new  judges  each  veter 
should  vote  for  two,  the  three  highest  to 
be  elected.;  and  that  provision  was  found 
to  work  well.  They  obtained  an.  excel- 
lently organized  court. 

A  year  ago  the  present  occupant  of  the 
chair  (Mr.  Harry  White)  was  concerned 
in  proposed  legislation  for  the  addition  of 
judges  to  our  Supreme  Court.  A  bill  was 
introduced  and  passed  by  the  Senate  pro- 
viding for  the  election  of  two  judges  to 
the  Supi'eme  Court,  increasing  the  num- 
ber from  live  to  six,  and  they  were  to  be 
elected,  as  is  now  proposed,  by  a  division 
•of  them  between  political  parties.  In  the 
House  of  Representatives  that  bill  was 
ipassed,  changing  the  number  to  be  elect- 
ed from  two  to  three,  and  providing  for 
the  sanie  mode  of  election  to  secure  a 
representation  of  the  minority.  The  two 
Houses  disagreed  as  to  the  number,  not 
as  to  the  nianner  of  electing  them,  the 
•Senate  being  in  favor  of  ha^'ing  but  two 
judges  elected  together,  one  to  fill  the 
term  that  expired  last  fall,  and  another  a 
iiew'one;  while  the  House  was  in  favor 
of  electing  three. 

I  need  not  trace  the  subsequent  history 
of  that  bill,  b«t  it  fell  between  the  two 
Houses,  ijrjncipally  in  consequence  of 
fchat  disagreement  as  to  number,  and  also 
because  many  members  desired  that  this 
/(uestion  of  adding  judges  to  the  Supreme 
Court  should  be  left  for  this  Convention, 
so  that  we  should  have  it  open  before  us 
iind  be  enabled  to  deal  with  it  to  better 
advantage  than  the  Legislature  could. 
But  the  assent  of  both  Houses  of  the  Leg- 
islature was  given  to  the  proposition  of 
increasing  the  judicial  force  in  the  Su- 
preme Court,  and  also  to  the  manner  of 
selecting  them  which  is  here  proposed. 
If  that  bill  had  passed.  Judge  Thompson 
would  doubtless  have  been  re-elected  to 
the  seat  which  he  had  adorned  before, 
and  Judge  Mercur  would  at  .the  same 
time  have  been  elevated  to  the  seat  which 
he  now  tills.  It  is  now  left  for  the  Con- 
vention, however,  to  provide  for  these 
new  memberships  in  the  Supreme  Court ; 
and  all  considerations  of  policy  and  of 


Justice  also,  invite  us  to  a  suppo-rt  of  the 
change  which  has  been  proposed  izi  refer- 
ence to  their  selection. 

Tke  plan  of  the  gentleman  from  Mont- 
gomery has  been  familiar  to  the  iseople 
ever  since  1839  in  the  choice  of  election 
boards,  since  1867  in  the  choice  of  jury 
commissioners  in  the  several  counties  of 
the  Commonwealth,  and  it  has  also  beeu 
made  familiar  to  us  by  the  plan  adopted 
for  selecting  members  of  this  Convention, 
Fifty  geiitlemen  of  the  one  hundred  and 
thirty-three  on  this  floor  owe  their  seats 
here  to  precisely  the  principle  embodied 
in  the  amendment  ©f  the  member  fron* 
Montgomery.  So  that  here  is  no  novelty 
proposed,  no  untried  experiment,  so  far  as 
that  amendment  is  concerned. 

But  it  is  said— and  I  now  address  myself 
to  the  question  of  the  judgeships  of  the 
common  pleas  in  this  city — it  is  said  by 
some  gentlemen  that  a  candidate  nomi- 
nated by  a  political  party  will  be  certain 
of  election  under  this  amendment.  Well, 
Mr.  Chairman,  that  is  i^recisely  the  excel- 
lence of  the  proposition.  He  cannot  be 
defeated  by  any  ordinary  effort  in  a  cor- 
rupt election  in  the  city  of  Philadelphia. 

The  Chairman.  The  Chair  is  obliged 
to  remind  the  delegate  from  Columbia 
that  his  time  has  exi^ired. 

Mr.  NiLEs.  i  move  that  his  time  be 
extended. 

The  Chairman.  Do  five  members  ob- 
ject to  extending  his  time. 

Mr.  Carter  ruse. 

The  Chairman.  There  are  not  live 
delegates  rising.  The  delegate  fi-om  Co- 
lumbia will  proceed. 

Mr.  BucKALEW,  The  imputation  has 
been  made,  and  it  is  believed  by  many, 
that  two  or  three  judges  at  present  sitting 
in  this  city  have  been  counted  into  their 
seats  by  virtue  of  that  organized  system 
applied  to  elections  in  this  city  of  which 
we  have  heard  so  much.  Now,  observe,  I 
say  nothing  against  individual  members 
of  that  court.  I  think,  sir,  it  is  surprising, 
at  all  events  it  is  gratifying,  that  the  char- 
acter ol  judges  in  this  city  and  the  stand- 
ing of  the  courts  in  this  city  have  re- 
mained as  good  as  they  have;  that  they 
have  not  sunk  low  ;  but  let  me  tell  you, 
sir,  that  it  is  impossible  that  present 
schemes  of  electoral  action  can  go  on  in 
this  city  without  the  degeneracy  of  the 
judiciary  of  this  city,  and  you  Avill  eventu- 
ally have  here  the  same  spectacle  that 
has  been  presented  to  the  contemplation 
of  the  whole  country  by  the  city  of  Xew 
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York,  unless  you  take  effectual  steps  to 
prevent  such  a  result. 

Stating  it  in  a  word,  what  will  be  the 
difference  between  the  plan  i>roposed  for 
electing  judges  in  this  city  and  tlie  for- 
mer plan,  when  you  are  to  clioose  two 
under  the  amendment  which  we  are  likely 
to  adoi^t?  A  corrupt  combination  in  this 
city  under  the  amendment  can  possibly 
count  in  one  judge,  I  grant  you,  but  they 
cannot  count  in  both.  Under  the  old  plan 
the  one  corrupt  effort  talies  both  judges. 
Under  the  new  but  one  can  be  successful 
in  that  manner,  so  that  this  objection  that 
a  nomination  made  by  one  of  the  ix)litical 
parties  of  this  city  is  certain  to  bo  success- 
ful against  a  balance  of  power  vote,  in- 
stead of  being  a  sound  objection,  is  a 
recommendation  for  this  particular  propo- 
sition now  before  the  committee.  So  far 
as  the  selection  of  these  judges  of  the 
common  pleas  is  concerned,  this  amend- 
ment strikes  at  the  balance  of  power  vote 
and  renders  it  of  no  consequence. 

Gentlemen  think  that  it  is  a  good 
thing,  where  two  candidates  have  been 
named  by  their  respective  parties,  that 
honest  voters  shall  have  an  opportunity 
to  choose  between  them  and  select  the 
better  man  of  the  two.  That  is  very  well 
in  tlieory,  that  is  a  statement  worthy  of 
consideration  as  far  as  it  goes ;  but  ob- 
serve what  you  are  to  guard  against  in 
elections  as  now  constituted  is  a  very 
different  influence.  Very  true,  honest 
men  may  control  the  balance  of  power 
between  parties,  and  turn  the  scale  in 
certain  cases ;  but  dishonest  men  com- 
bine together  more  frequently  to  do  that 
than  do  the  men  of  integrity  and  honor; 
and  the  very  complaint  you  have  in  this 
city,  the  very  source  and  origin  of  mis- 
chfef  and  evil  in  this  city,  is  that  tlie  bad 
men  at  elections  hold  this  very  balance 
of  power  to  conti-ol  the  destiny  of  all 
non'iinees  and  bring  every  man  Avho  de- 
sires place  and  position  in  Philadelphia 
prostrate  upon  his  knees  before  them.  If 
he  does  not  subsidize  tl\em,  if  he  does  not 
do  their  work  and  their  biddmg,  if  it  is 
imderstood  that  he  is  not  to  be  subservi- 
ent to  their  purposes,  they  cast  the  bal- 
ance of  power  A'ote  against  him  at  the 
election  and  he  goes  down ;  and  I  say 
now,  that  if  at  tlie  next  election  an  hon- 
orable, independent  and  competent  mem- 
ber of  the  majority  party  of  this  city 
shall  be  nominated  for  judge  imder  the 
amendment  whicli  wo  sliall  adopt,  and  a 
member  of  the  minority  connected  with 
corrupt  elections  in  Philadelphia  shall  be 


nominated  by  the  minority  party,  the 
latter  will  triumph  as  certainly  as  the 
election  is  held.  You  all  know  it.  On 
the  other  Isand,  under  this  amendment 
the  honorable  and  true  men  in  each  jjoli- 
tical  organization,  having  their  hands 
untied,  will  be  able  to  interpose  in  tlie 
election,  at  least  so  far  as  the  choice  of 
judges  is  concerned,  and  control  it.  The 
large  majoritj^  of  each  political  organiza- 
tion is  made  up  of  honest  men,  and  if  they 
see  to  it  that  the  candidate  selected  by 
their  party  is  a  true  man,  tliey  can  look 
forward'  to  the  certainty''  of  carrying  him 
against  all  evil  influences. 

But,  Mr.  Cliairman,  I  am  admonished 
that  I  have  consumed  the  additional  time 
kindly  given  me,  and  I  do  not  care  to  pro- 
tract the  debate. 

Mr.  NiLES.  I  should  like  to  ask  the 
gentleman  if  a  corrupt  man  sliould  hap- 
pen to  bo  nominated  by  eitlier  party,  how 
can  he  be  defeated  under  tliis  system  ? 

Mr.  Buck  ALEW.  I  will  answer  the  gen- 
tleman. He  can  be  defeated  if  the  ma- 
jority of  that  political  organization  choose 
to  set  up  a  reform  ticket  and  can  poll  a 
majority  of  their  own  party  in  its  favor. 
There  is  such  an  organ iziiition  in  this  citj*. 
I  should  like  to  have  three  judges  elected 
in  this  city,  and  I  liave  no  doubt  that  un- 
der a  fair  system  of  voting,  each  of  the  old 
organizations  and  the  reform  organization 
would  elect  one  jvidge. 

Mr.  BiGLEK.  Mr.  Cliairnaan  :  Like  my 
friend  from  the  city  (Mr.  Dallas)  I  must 
ask  indulgence  for  a  few  i«oments  for  ex- 
l>lanation.  Wlien  he  proposed  the  section 
tiiat  is  now  ijending  a  few  days  since  as  an 
amendment,  I  expressed  mj'self  veiy  de- 
cidedly in  favor  of  it  as  applicableto  judi- 
cial elections.  I  was  then  under  the  im- 
pression that  it  was  the  limited  vote,  the 
vote  proposed  by  the  memlxsr  from  Mont- 
gomery, (Mr.  Corson,)  and  1  did  not  dis- 
cover my  mistake  until  it  was  too  late  to 
correct  it  then.  I  desire  to  say,  as  they 
now  stand  one  against  the  other,  that  1 
have  all  the  while  preferred  tlie  liniited 
vote  to  the  free  vote,,  and  1  shall  therefore 
vote  for  the  amendment.  I  do  not  intend 
to  commit  myself  to  one  or  tlio  other  be- 
yond its  application  to  these  judicial  elec- 
tions ;  nor  do  I  rise  for  the  purpose  of  dis- 
cussing this  question.  I  see  that  in  some 
measure  it  is  involved  in  just  the  difficul- 
ties tliat  presented  tlieinselves  a  few  days 
ago  ;  that  is,  vre  have  not  ascertained  the 
use  we  have  for  it,  how  extensively  it  will 
be  ajiplicable  when  tlie  Convention  sliall 
have  gone  further  with  its  work.    I  sug- 
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gested  the  other  day  that  it  seemed  to  be 
proiier  that  this  proposition  should  l)e  de- 
ferred, and  when  the  time  come  applj^  it  as 
far  as  it  was  applicable  ;  but  I  shall  niake 
no  motion  in  regard  to  it.  I  only  rose  for 
the  purpose  of  i>utting  myself  right,  hav- 
ing declared  so  emphatically  that  I  should 
vote  for  it  with  pleasure.  I  did  not  in- 
tend to  declare  that  I  should  vote  for  the 
free  vote  with  that  same  measure  of  pleas- 
are.  I  supposed  I  was  making  my  re- 
marks applicable  to  the  limited  vote. 

Mr.  J.  N.  PuRViANCE.  Without  com- 
mitting myself  to  the  principle  of  limit- 
ing voting,  holding  that  entirely  for  fu- 
ture consideration,  I  think  if  this  amend- 
ment is  to  be  adopted,  yve  had  better  not 
make  it  general  at  this  time.  Therefore  I 
offer  the  following  amendment  as  a  pro- 
viso : 

'^Provided,  That  this  mode  of  election 
shall  only  apply  to  the  election  of  judges 
of  the  Supreme  Court." 

The  Chairman.  The  delegate  from 
Butler  (Mr.  J.  N.  Purviance)  offers  an 
amendment  as  a  proviso  to  the  substitute 
of  the  delegate  from  Montgomery  (Mr. 
Corson.) 

Mr.  Darlington.  I  do  not  exactly  un- 
derstand as  yet  how  this  proposition  came 
before  the  Convention.  It  is  not  a  part  of 
the  report  of  the  Committee  on  the  Judi- 
ciarj-,  and  I  do  not  see,  as  it  is  not  a  part 
of  that  report,  who  is  responsible  lor  it. 
How  did  it  get  here  ?  Whoso  amend- 
ment is  it  ?  Whei'e  did  it  arise  from  ?  The 
gentleman  from  Montgomery  moves  an 
amendment  to  the  amendment ;  but  who 
is  the  author  of  the  amendment  ?  I 
should  like  to  hear  it  avowed.  Who  fa- 
thers, it  ? 

Ml-.  Dallas.  If  the  gentleman  will 
permit  me,  I  will  defer  any  remarks  on 
the  section  ur.til  the  proper  time  comes  ; 
but  I  will  say  now,  in  response  to  the 
gentleman's  inquiry  for  information,  that 
I  offered  this  amendment  at  an  earlier 
stage  in  the  consideration  of  this  article, 
and  by  the  suggestion  of  the  chairman,  in 
order  that  it  might  come  up  in  what  was 
considered  the  place  best  suited  to  con- 
sider it,  it  was  placed  here  as  a  section.  It 
is  my  amendment. 

Mr.  Darlington.  I  am  glad  to  be  in- 
formed on  that  point.  Do  I  understand 
that  it  is  the  gentleman's  own  proposition 
or  somebody  else's  ? 

Mr.  Dallas.  Does  the  gentleman 
ask  again  for  information  ? 

Mr.  Darlington.  Yes,  sir.  Is  it  the 
gentleman's  own  proposition  ? 


Mr.  Dallas.  I  believe  the  suggestion 
emanated  from  me.  I  do  not  know  that 
it  is  a  proper  matter  for  explanation  ;  but 
I  will  add  that  I  had  the  assistance  of  a 
gentleman  much  better  able  than  myself 
in  preparing  the  language  of  it. 

Mr.  Darlington.  I  do  not  think  the 
gentleman  needed  any  assistance  in  pre- 
paring  the  language. 

Now,  ]Mr.  Chairman,  here  are  two  pro- 
positions directly  opi^osite  to  each  other 
offered  to  our  consideration,  and  both  of 
them  to  secure  minority  representation, 
as  we  are  told.  The  proposition  of  the  gen- 
tleman from  Philadelphia  is  that  when 
two  or  more  judges  shall  be  elected  at  the 
same  time  each  voter  shall  be  allowed  to 
cumulate  all  his  votes  upon  one  if  he 
chooses.  The  proi^osition  of  the  gentle- 
man from  Montgomery  is  that  no  voter 
shall  have  the  jirivilege  of  voting  for  more 
than  one  where  there  are  two  to  be  elect- 
ed. One  proposition  is  to  cumulate  the 
vote;  the  other  to  limit  it — the  free  vote 
as  it  is  called  by  the  gentleman  from  Co- 
lumbia ;  the  limited  vote  as  the  gentle- 
man from  Montgomery  calls  it ;  both  of 
them  opposed  to  the  principles  upon 
which  the  government  is  founded,  and  to 
the  doctrine  which  up  to  this  tinie  has 
been  the  prevalent  doctrine  of  this  State 
and  of  the  country. 

Are  we  prepared  to  accept  either  the  one 
or  the  other?  The  other  day  when  we 
had  the  same  question  substantially  be- 
fore us,  a  proposition  to  divide  the  State 
into  districts,  each  one  to  elect  three  jires- 
ident  judges  of  the  common  pleas,  and  no 
man  to  vote  for  more  than  two  of  them, 
that  proposition  being  but  the  base  of  the 
other  pyramid  that  was  to  be  raised  upon 
it,  limited  voting,  w'hat  was  the  result  ? 
Thirty-four  gentlemen  voted  f  jr  it,  fffty- 
one  against  it.  Everybody  saw  through 
the  disguise;  everybody  understood  that 
he  was  voting  against  this  experiment; 
against  this  improved,  reformed  voting  as 
it  is  called,  and  in  favor  of  the  old  system. 
Now  why  are  we  troubled  with  it  so  soon 
again?  Is  it  supposed  that  the  face  of  the 
House  is  ciianged,  that  the  majority  that 
voted  the  other  day  against  it  are  not  to 
be  found  here  now  ?  If  the  question  is  to 
be  introduced  at  any  time,  I  should  be 
glad  if  it  were  introduced  when  we  had  a 
full  Convention  and  not  when  we  have 
thin  Houses.  There  has  been  no  argu- 
ment offered  here  yet  different  from  what 
has  been  presented  before  ;  none  in  favor 
of  this  project  which  is  not  stated  in  the 
book  of  the  gentleman  from  Columbia, 
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(Mr.  Buckalew,)  which  I  have  read  with 
attention  from  beginning  to  end,  and 
whicli  I  suppf)se  every  gentleman  in  this 
Convention  has  read  andstudied  carefully. 

All  the  arguments  that  could  be  adduc- 
ed, I  suppose,  we  have  been  in  possession 
of  on  that  side  of  the  question  ;  and  on 
the  other  side  we  have  the  unbroken  ex- 
perience and  practice  of  the  government 
from  the  foundation  of  it  to  the  present 
day.  Why  are  we  asked  to  change  this 
system — what  reason  is  there  for  it,  espe- 
cially with  regard  to  the  judiciary  ?  It  is 
supposed  by  some  gentlemen,  so  they  ar- 
gue, that  an  improvement  can  be  made. 
What  in?  An  improvement  in  the  judi- 
ciary? Are  your  judges  to  be  more  hon- 
orable, more  honest,  more  upright, elected 
upon  this  new  plan  than  those  who  have 
been  heretofore  elected  ?  No  man  dares 
say  that  the  great  majority  of  the  judges 
of  Pennsylvania  are  not  honest  and  up- 
right and  learned.  Who  has  ever  com- 
plained of  the  character  and  quality  of 
the  judges?  Have  they  not  all  since  the 
election  of  1851  been  upright  ?  If  there  are 
any  exceptions,  let  them  be  pointed  out, 
and  let  it  be  shown  that  it  was  politics 
that  made  them  corrupt.  It  is  not  true. 
They  are  upright ;  they  are  honest ;  they 
are  learned,  come  thej^  from  what  political 
party  they  may.  Thank  God  they  have 
been  able  to  elevate  themselves  above  the 
dregs  of  party  and  pai-ty  politics  when 
they  get  upon  the  bench.  Now,  it  is  sup- 
posed that  we  can  improve  them  by  a  re- 
formed system  of  voting,  whereb^^,  ac- 
cording to  the  proposition  of  the  gentle- 
man from  Montgomery,  you  will  have 
better  judges  by  restricting  everj-body 
from  voting  for  them,  by  saying  to  every 
voter  "you  shall  not  vote  for  two,  when 
two  are  tobe  elected;  you  shall  only  vote  for 
one,"  the  direct  effect  of  wliicli  is  to  make 
a  nomination  by  a  political  party  an  elec- 
tion, just  as  you  made  the  nomination 
by  a  political  party  of  a  candidate  for  this 
Convention  an  election. 

Mr.  Corson.  May  I  ask  the  gentleman 
a  question  ? 

Mr.  Darlington.     Certainly. 

Mr.  Corson.  Which  bench  would  be 
more  likely  to  be  exempt  from  political 
bias  where  there  are  two  judges,  one  conv 
posed  of  a  Republican  and  a  Democrat  or 
one  composed  of  two  Democrats? 

Mr.  Darlington.  I  am  not  prepared 
to  say.  I  take  it  all  would  have  a  fair 
cliance  of  being  honest  if  elected  by  the 
people. 


Mr.  G^RSCN.  You  have  never  lived  m 
Montgomery  county.     [Laughter.] 

Mr.  Darlington.  No,  thank  fortune ; 
and  I  never  want  to  live  there.  [Laugh- 
ter.] I  live  in  a  purer  atmosphere  than 
that,  I  hope.  Now,  do  we  not  know  what 
party  machinery  is  ?  We  have  been 
through  it.  Take  my  county  ;  how  does 
a  man  get  into  office  there,  I  mean  a  man 
who  wants  office  ? 

Mr.  Corson.  By  belonging  to  the  Re- 
publican party.     [Laughter.] 

Mr.  Darlington.  If  a  man  seeks  an 
office,  how  is  he  to  get  it  there  ?  He  goes 
out  through  the  townships  and  he  gets 
the  various  wire-pullers  in  the  different 
townships  to  send  delegates  for  him  to 
the  convention,  and  he  goes  upon  tlxe 
ticket  by  reason  of  his  superior  exertions, 
of  his  superior  anxiety  to  get  there,  and 
by  reason  of  liis  going  through  the  dirty 
work  that  other  men  will  not  go  through 
he  gets  there. 

Mr.  CuRTiN.  Will  the  gentleman  allov*- 
me  to  ask  a  question? 

ISIr.  Darlington.    Certainly. 

Mr.  Curtin.  Is  not  that  just  the  way 
judges  get  nominated? 

Mr.  Darlington.  No,  sir;  at  leasi 
not  in  our  neighborhood  and  I  appre- 
hend it  is  not  the  way  that  Govemoi-s  get 
nominated  either.  I  take  it  no  man 
goes  through  the  dirty  work  to  get  to 
be  Governor.  No,  it  is  not  tlio  ^vay  the 
judges  get  nominated.  But  a  man  who 
wants  to  go  to  the  Legislatui'^  knows 
how  to  begin.  He  goes  into  the  town- 
ships, he  sees  some  prominent  local  poli- 
tician in  each,  and  gets  him  to  stir  up  the 
townsliip  and  send  a  delegate  up,  and 
when  be  gets  into  convention  he  has  a 
majority  for  the  nomination.  That  is 
equivalent  to  an  election.  Is  that  tlie 
voice  of  the  people?  Is  that  the  way  a 
man  is  to  have  all  politics  swept  out  of 
him?  Why  it  is  the  ver}' way  to  f;isten 
him  in  the  toils  of  party.  He  cannot 
move  without  having  the  wire-pullers  at 
his  back ;  and  thus  the  Democratic  party, 
being  no  purer  than  our  'own,  friend 
Corson,  not  a  bit;  oui"S  being  pure  and 
the  Democratic  party  also  pure ;  neverthO'- 
iess  the  result  is  that  he  who  gets  upon 
the  surface  and  wants  to  keep  there  is  the 
man  who  will  take  the  necessary  means 
to  get  there.  My  friend  (Mr.  Corson) 
never  would  go  down  to  that  kind  of 
level ;  I  never  would  go  down  to  it :  my 
friend  from  Hai-risburg  (Mr.  Alricks) 
Avould  never  go  down  to  it;  but  men  do 
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get  down  there,  and  they  do  get  np  by 
reason  of  it. 

Mr.  Corson.  Allow  me  to  suggest  that 
my  amendment,  if  adopted,  will  provide 
for  electing  judges  in  the  same  mode  by 
which  we  were  elected  to  this  Convention. 
Is  the  gentleman  satisfied  that  that  was  a 
mistake? 

i\rr.  Daklingtox.  I  am.  That  was  a 
mistake.  It  was  a  mistake,  because  if  the 
voice  of  the  i^eople  had  been  divided  ac- 
cording to  the  representation  of  two  par- 
ties, there  would  have  been  a  different 
majority  here  from  what  there  is.  There 
w^ould  have  been  a  majority  of  about  ten 
or  eleven  Republicans  instead  of  four  or 
five  as  there  are  now. 

Mr.  Alricks.  That  is,  if  they  did  their 
cxjunting  in  the  same  way  as  in  the  city  of 
Philadelphia ! 

Mr.  DARI.INGTON.  Take  the  votes 
given  and  returned  to  the  Secretarj^'s  of- 
fice for  the  delegates  themselves,  where 
there  was  no  cheating,  where  every  man 
got  his  full  vote,  because  he  got  the  vote 
of  his  party,  and  make  jonr  calculation, 
and  you  will  find  that  there  are  some  four 
or  five  gentlemen  representing  constitu- 
encies that  do  not  exist  of  the  Demo- 
cratic party,  and  twenty-four  thousand 
voters  of  the  Republican  party  that  have 
no  representatives  here.  That  is  the  way 
it  works.  I  say  that  merely  in  answer  to 
my  friend  from  ^Montgomery  (Mr.  Cor- 
son.) 

Mr.  Boyd.  Be  good  enough  to  name 
those  gentleme'n. 

Mr.  Darlington.  It  has  been  running 
through  my  mind.  I  could  name  them, 
but  I  do  not  like  to  do  so.  It  is  not  neces- 
sary that  I  should  name  them. 

Mr.  M'Clean.  I  should  like  to  ask  the 
gentleman  whether  there  are  not  some 
Republicans  in  this  Convention  who  have 
no  constituencies  and  who  should  not  be 
here,  also. 

Mr.  Darlington.  That  is  verj'  likely 
too.  I  do  not  know  how  other  gentlemen 
feel,  but  for  myself,  party  man  as  I  have 
always  been,  and  yet  not  always  adhering 
to  ijarty,  having  felt  myself  at  liberty  to 
cross  the  line  when  I  wished  to  piclc  out 
a  better  man  than  I  thought  we  had  up  on 
our  side,  and  desiiousof  being  able  to  do  it 
in  the  future,  I  feel  that  when  each  partj- 
puts  forward  its  best  man  for  an  office,  or 
the  man  it  supposes  to  be  best,  we  still 
have  a  choice  between  those  good  men. 
That  choice  is  denied  us  by  the  principle 


either  of  the  gentlemen  from  Montgomery 
or  the  gentleman  from  Columbia. 

]Mr.  Buckalew.  I  will  ask  the  mem- 
ber from  Chester  whether  he  recollects 
voting  in  the  Reform  Convention  of 
1837-S  with  a  good  deal  of  emphasis 
against  the  representation  of  minorities 
in  election  boards,  and  Avhether  he  is  still 
of  opinion  that  that  was  an  improper  and 
an  unwise  proposition  ? 

Mr.  Darlington.  I  will  answer  the 
gentleman  from  Columbia  in  this  way  :  I 
do  not  now  recollect  what  the  vote  was  in 
the  Convention  on  tliat  snbject;  but  I  do 
remember  tliat  the  late  Thomas  Earle,  as 
sterling  a  i-eformer  and  honest  a  man  as 
tliere  was  in  the  body,  althougli  a  Demo- 
crat, [laughter,]  was  in  favor  of  the  intro- 
duction of  some  such  principle  into  the 
Constitution ;  but  we  all  thought  it  had 
no  business  there,  and  therefore  I  voted 
against  it.  It  was  afterward  introduced 
into  the  election  law  by  a  bill  drawn  up 
by  Judge  Pearson,  when  he  v/as  in  the 
Senate,  and  has  worked  admirably  so  far 
as  that  goes.  But  that  is  the  only  place 
where  it  is  applicable.  Where  parties  are 
to  go  and  vote,  there  should  be  a  man  of 
each  political  party  sitting  at  the  polls  as 
a  watcher,  to  enable  evejy  man  to  know 
that  he  and  his  jwlitical  associates  not 
only  have  the  free  right  of  voting  but 
have  a  fair  chance  of  having  their  votes 
properly  recorded. 

The  Chairman.  The  Chair  must  in- 
form the  delegate  that  his  time  has  ex- 
pired. 

Mr.  Dallas.  I  move  that  the  gentle- 
man's time  be  extended. 

The  Chairman.  Are  there  five  objec- 
tions? 

Mr.  Carter.     I  object. 

The  Chairman.  There  are  not  five 
delegates  objecting.  The  gentleman  from 
Chester  will  i^roceed. 

Mr.  Buckalew.  I  desire  to  remind 
the  gentleman  from  C^hester  that  the  ques- 
tion was  suggested  in  debate  at  that  time, 
and  that  measure  was  oi-)posed  on  pre- 
cisely the  same  broad  ground  that  this 
section  under  consideration,  and  the 
amendment,  are  now  opposed  by  him. 

Mr.  Darlington.  It  may  have  been  ; 
and  it  is  likeh^  that  I  voted  against  it  be- 
cause I  was  satisfied  that  it  did  not  be- 
long in  the  Constitution.  I  am  satisfied 
with  the  princiiJle  as  aj^plied  under  the 
election  law,  because  in  the  clioice  of 
the  judge  of  election,  the  selection  is 
made  by  the  party  having  the  majority. 
That  is  the   true    representation  of  the 
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Avhole  people,  and  each  party  is  repre- 
sented at  the  election  board  by  the  in- 
spectors in  order  to  give  to  each  the  op- 
portunity of  seeing  that  no  injustice  is 
done.  There,  minority  representation  in 
that  Avayisajust  principle.  It  is  right 
that  both  parties  should  be  represented 
in  the  election  board  by  their  insi^ectors 
or  watchers. 

But  this  has  no  application  to  the  bench. 
There  is  noljody  there  to  watch  the  judge, 
for  it  is  not  required  that  there  should  be 
two  parties  on  the  political  bench,  each  to 
watch  the  other.  A  man  who  goes  upon 
the  bench,  acts  under  solemn  oath  and  is 
supposed  to  perform  his  duty  regardless 
of  former  affinities,  and  no  one  of  the 
many  judges  of  this  State  would,  I  trust, 
so  far  forget  his  manhood  and  his  self- 
resi^ect  as  to  allow  himself  to  be  influ- 
enced in  the  slightest  degree  in  any  con- 
test between  man  and  man  about  property 
by  the  consideration  that  either  one  of 
the  parties  agreed  with  him  politically. 
-Vt  all  events  in  m\  experience  in  the  law 
— not  a  short  one,  for  man  and  boy  I  have 
Ijeen  about  the  bar  for  fifty  years — I  have 
never  seen  an  instance  in  which  I  could 
perceive  that  a  judge  swerved  one  hair's 
breadth  to  the  right  or  to  the  left  by  rea- 
son of  his  political  affinities  or  relations 
with  one  or  the  other  of  the  parties  to  a 
suit.  If  any  man  has  other  experience 
let  him  tell  it.  If  any  man  knows  any 
judge  who  ought  to  be  removed  from  his 
office  by  reason  of  such  bad  conduct  as  al- 
lowing his  political  proclivities  to  guide 
him  in  the  decision  ©f  a  case,  let  him 
state  that  fact  and  let  that  judge  be  im- 
peached. But  my  experience  has  been 
:is  I  have  stated  it,  and  I  think  it  will  be 
found  to  have  been  the  experience  of 
every  gentleman  around  me  throughout 
all  this  broad  State. 

If  then  the  election  of  judges  since  1850 
bj-  a  direct  vote  of  the  whole  people  has 
resulted  in  the  choice  of  good  men  every- 
where by  the  majorit^^  rule,  which  lies  at 
the  very  foundation  of  our  government, 
why  should  we  change  it  for  this  untried 
experiment  ?  Why  now  introduce  a  sys- 
tem the  results  of  which  no  man  can  fore- 
tell? What  have  you  to  base  it  upon? 
Upon  the  example  of  New  York  ?  I  no- 
ticed the  other  day,  in  the  observations  I 
then  made  upon  this  subject,  that  in  elect- 
ing judges  of  the  court  of  appeals  of  the 
State  of  New  York  they  limited  the  vote 
as  far  as  the  election  of  the  associate  j  udges 
was  concerned.  There  were  seven  judges 
to  be  elected,  a  chief  justice  and  six  asso- 


ciates. The  chief  justice  was  elected  by 
the  majority,  and  each  voter  voted  for 
three  of  the  associates. 

Mr.  BuCKALEW.     Four. 

Mr.  Darlington.  I  think  not.  The 
chief  justice  was  voted  for  alone,  three 
associates  on  each  side  being  voted  for  bj' 
the  difTerent  political  parties. 

Mr.  CoBBETT.  Each  man  voted  for 
four  associate  judges. 

Mr.  ©ARLINGTON.  Well,  n^y  recollec- 
tion may  not  ])e  right ;  but  wlrat  does  that 
prove  ?  It  only  proves  that  all  the  men 
who  got  there  were  by  an  accident  good 
men.  I  do  not  deny  that  they  were  good 
men,  but  the  principle  of  limited  voiing 
ceased  with  this  one  election  in  the  State 
of  New  York.  Supjiose  the  term  of  one 
of  tliose  judges  expires,  his  successor  can- 
not be  elected  by  the  minority  system. 
The  moment  one  of  the  judges  dies  or  his 
term  runs  out,  some  man  must  be  elected 
by  the  majority  to  supply  the  vacancy. 

Here  you  want  to  apply  this  vicious 
principle,  this  unknown  plan,  to  the  elec- 
tion of  two  judges,  and  you  cannot  apply 
it  afterwards.  You  are  content  to  elect 
your  Governor  by  the  vote  of  the  majori- 
ty, as  was  our  famous  war  Governor,  the 
gentleman  from  Centre,  (Mr.  Curtin,)  and 
his  predecessors.  The  majority'  is  good 
enough  to  elect  him  the  head  man  of  the 
government.  Why  is  not  it  safe  to  elect 
our  judges  by  the  same  plan,  especially 
when,  as  I  have  said,  no  man  can  put  his 
finger  on  any  case  in  which  it  has  failed 
by  reason  of  it  having  been  the  act  of  the 
niajoritj'  ?  You  cannot  apply  this  princi- 
ple to  fill  any  vacancy.  Why  then  intro- 
duce it?  Why  press  it  ?  Why  continue 
it?  In  Illinois  they  have  not  ventured 
upon  it  as  to  their  judiciary.  They  have 
selected  their  House  of  Representatives 
under  this  plan,  and  from  information  I 
have  received  from  that  State,  there  are 
already  grave  complaints  on  account  of  it 
— I  know  not  how  well  founded.  Why, 
because  of  an  experiment  in  New  York,  in 
the  election  of  the  court  of  appeals,  and  bo- 
cause  of  an  experiment  in  Illinois,  of  re- 
cent date,  in  the  election  of  the  House  of 
Representatives  alone,  even  if  thej^  sup- 
pose it  may  have  been  judicious  there  or 
has  been  judicious  there,  should  we  be 
called  upon  to  introduce  it  not  only  in  the 
election  of  the  Supremo  Court  and  in  the 
election  of  the  judges  of  the  common 
pleas,  but  eventually  in  the  formation  of 
our  Legislature  ;  for  all  of  these  jn-ojects 
tend  in  the  same  direction? 
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I  want  to  know  whether  it  was  evei* 
heard  of  that  a  political  majority  in  the 
State  has  mistrusted  its  own   ability  to 
elect  good    men    to    the  various    otRces 
which  were  to  be  filled.     Did  the  Demo- 
cratic party  in  this  State  ever  distrust  its 
ability  to  elect  a  i^roper  man  forjudge  of 
the  Supreme  Court?    If  it  has,  then  let  it 
change  its  policy  and  come  over  to  oars. 
Does  the  Republican  party  doubt  its  abili- 
ty to  select  by  its  votes  proper  men  to  fill 
all  the  offices  that  are  needed  in  the  ad- 
ministration of  the  government?    If  so, 
let  it  abandon  its  principles.     But  no,  it 
is  not  so.    This  lalan  is  a  device  of  the 
minoritj%  whereby  they  may  come  into 
power.    It  is  not  a  device  of  the  majority. 
No  majority  ever  doubts  its  power,  and 
wishes  to  entrust  it  to  tlie  minority.    It 
is  the  minority  that  doubts  the  power  of 
the  majority  to  choose  as  good  men  as 
they,  the  minority,  can  select.    I  do  not 
care  which  party  is  in  the  majority,  and 
which    in    the  minority;    it  is  the  same 
thing.      My    friend    :Mr.    Corson    unfor- 
tunately has  been    in  the    minority  in 
ISIontgomery  county,   and  this  may   ac- 
count in  some  measure  for  the  influence 
of  this  question  on  his  mind. 
Mr.  Corson.    That  is  exactly  it. 
Mr.    Darlington.    That  must  be  the 
reason  for  it.   Being  in  the  majority  party 
in  my  own  countj^  I  have  never  heard 
any  doubt  exj^ressed  bj-  any  member  of 
that  party  of  our  ability  to  fill  all  our  of- 
fices with  good  men  without  asking  any 
assistance  from  the  Democratic  party  at 
all.    So  you  see  this  is  the  experiment  of 
the  minority.     This  reformed  voting  as  it 
is  called,  this  scheme  which  is  known  by 
tlje  name  of  the  gentleman  from   Colum- 
bian (Mr.   Backalew)  all  over  the  land, 
is  a  device  of  the  minority  to  gain  power, 
and  is  not  a  device  of  the  majority.  Xow, 
is  it  right  that  we,  a  Convention,  constitut- 
ed as  we  are,  supposed  to  be  from  among 
the  l>est  men  of  the  land,  should  incorpo- 
rate  into    the    Constitution    a  principle 
heretofore  unknown,  unpracticed,  unsus- 
tained  by  any  exi:)eriment  in  any  govern- 
ment for  any  length  of  time  ? 

I  do  not  wish,  ]Mr.  Chairman,  to  take 
longer  time.  I  wish  to  protest,  not  only 
in  this  case  but  in  all  other  cases,  so  far 
as  my  voice  can  go,  against  the  introduc- 
tion of  what  I  deem  a  political  heresy 
and  nothing  else — and  that  I  esteem  very 
little  better  than  a  religious  heresy — a  po- 
litical heresy  at  war  with  the  principles 
upon  which  our  government  is  founded, 
at  war  with  the  only  principle  on  which 


the  government  can  lie  siastained,  name- 
ly, the  right  of  the  majority  to  govern. 

Mr.  Dallas.  Mr.  Chairman  :  When 
the  report  of  the  Committee  on  the  Judi- 
ciary was  fii-st  referred  to  this  body,  the 
gentleman  from  :Montgomeiw  (Mr,  Boyd) 
announced  that  he  was  very  tenacious  of 
his  share  of  the  honor  of  that  report,  and 
insisted  upon  it  that  no  one  should  say 
that  the  whole  credit  of  that  report  was 
due  to  the  honored  chairman  ot  the  Com- 
mittee on  the  Judiciary.  Now,  if  it  is 
necessary  to  make  further  reply  than  I 
have  already  made  to  the  question  just 
asked  me  by  the  delegate  from  Chester, 
I  now  with  all  proper  deference  state  that 
the  merit  of  this  section,  if  in  its  form  it 
has  ail}'  merit,  is  due  as  I  said  before  to  a 
gentleman  much  more  competent  than 
myself  to  choose  the  language  to  properly 
express  its  purpose.  I  refer  without  hes- 
itation— for  why  should  I  have  any  ?  to 
the  gentleman  from  Columbia  (^Ir.  Buck- 
alew.)  But  when  the  report  of  the  Com- 
mittee on  the  Judi(;iary  was  first  brought 
into  this  Convention  I  had  the  honor  to 
tile  a  minority  report  of  which  I  am  as 
tenacious  as  was  the  gentleman  to  whom 
I  have  referred  of  his  share  in  the  major- 
ity report,  and  in  that  minority  rej^ort  I 
said,  amongst  other  things,  that  T  objected 
to  the  report  of  the  majority  because  it 
"fails  to  provide,  in  any  manner,  for  a 
non-partisan  judiciary,  or  for  minority 
representation  upon  the  bench  of  any  of 
the  courts  of  the  Commonwealth." 

How  that  objection  of  mine  should  be 
made  effectual  is  a  matter  of  utter  and 
absolute  indifference  to  me.  The  differ- 
ence between  the  free  system  ol  voting 
and  the  limited  system  of  voting  is  a  dif- 
ference which  to  me  is  not  material  in  this 
connection,  and  I  should  very  gladly  and 
cheerfully  accept,  as  a  modification  of 
my  own  amendment,  the  substitute 
offered  by  the  gentleman  from  Montgom- 
ery (Mr.  Corson)  if  I  did  not  suppose  that 
other  gentlemen  in  this  body  may  have 
preference  for  the  free  system  of  voting, 
and  it  is  proper  that  such  difference  of 
opinion  as  to  matter  of  form  should  be 
primarily  determined,  so  that  we  may 
finallj^  have  the  amendment  in  that  shape, 
which  will  be  most  satisfactory  to  the 
greatest  number  of  delegates. 

To  me  the  form  is  unimportant.  The 
substantial  question  is,  shall  we  have  a 
partisan  or  a  non-partisan  judiciary  in  the 
State  of  Pennsylvania  ?  The  gentleman 
from  Chester  (Mr.  Darlington)  has  in- 
quired, "can  \'ou  point  to  a  i^artisan  judge 
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in  the  State  of  Pennsylvania  ?"  and  then 
trinmphantly  asks,  "if  you  can,  will  you 
do  it?"  Why,  I  talce  it,  that  there  are 
few  delegates  on  this  floor,  who — if  they 
even  supposed  they  could  name  a  judge 
who  is  grossly  and  violently  partisan — 
would  be  willing  to  do  so.  I  know  of  no 
judge  in  the  State  of  Pennsylvania  of 
whom  I  would  be  willing  to  make  the  as- 
sertion ;  but  I  have  no  hesitation  in  say- 
ing tliat  it  is  generally  known  by  the  bar 
and  by  the  public,  long  before  a  decision 
is  rendered  upon  a  case  of  political  com- 
plexion, how  the  court  will  probably  de- 
cide it.  Not  because  the  judges  are  neces- 
sarily corrupt  ;  not  because  they  are  neces- 
sarily bad  men  ;  but  because  they  neces- 
sarily are — men.  No  man  goes  upon  the 
bench,  elected  by  one  of  the  great  politi- 
cal parties  or  the  other,  until  his  educa- 
tion and  association  iiave  led  him  into  a 
fixed  habit  of  tliought  upon  political  sub- 
jects, and  when  questions  involving  con- 
stitutional construction  or  political  law 
come  before  the  court  to  be  determined, 
he  is  sure  to  honestly  view  them  in  the 
light  of  his  previous  convictions,  and  there 
is  always  a  line,  broad  and  distinct,  divid- 
ing the  two  great  political  parties  of  the 
State  upon  questions  of  construction  of  the 
Constitutions,  State  and  national,  and 
separating  tliem  upon  all  other  legal  ques- 
tions involving  political  considerations. 
Therefore,  I  say  that  while  it  is  right  that 
the  majority  of  the  people  should  select  a 
majority  of  the  judges,  so  that  tliey 
should  have  upon  the  bench  men  whose 
education,  training  and  association  will 
make  it  probable  that  thej^will  accept  the 
course  of  argument  upon  such  questions 
wliich  may  be  in  accord  with  the  political 
school  of  the  majority  ;  but  it  is  equally 
fair  that  the  voice  of  the  minority  aliould 
at  least  be  heard,  though  ineirectualh% 
It  will  not  be  denied  by  any  man  that  no 
committee  of  a  legislative  body,  whez'e 
parties  are  closely  divided,  sliould  be  ap- 
pointed exclusively  from  one  party,  and 
that  it  would  be  grossly  unfair  and  un- 
just that  tlie  minority  should  not  be  rep- 
resented on  such  committee,  notwith- 
standing the  fact  that  the  action  of  such 
minority  cannot  extend  beyond  the  mere 
statement  of  their  dissenting  views. 

iNIr.  Darlington.  Will  the  gentleman 
from  Pliiladelphia  suffer  himself  to  be  in- 
terrogated ? 

Mr.  Dallas.    With  pleasure. 

Mr.  Daklin(}ton.  Will  the  gentleman 
tell  mo  wliat  minority  is  not  represented 
by  counsel  at  the  bar  before  a  court  ? 


Mr.  Dallas.  Theie  is  no  minority,  I 
am  very  liappy  to  say,  which  is  not  repre- 
sented by  the  bar.  There  may  or  there 
may  not,  however,  be  a  minority  member 
of  the  bar  engaged  in  any  one  case  that 
may  be  before  the  court,  and  the  people 
properly  and  reasonably  look  to  and  read 
the  opinions  of  the  judges  upon  all  the 
great  i)ublic  questions  that  come  before 
the  courts,  and  they  seldom  see  and  more 
seldom  read  the  arguments  of  counsel. 

I  was  about  to  say,  when  interrupted, 
that  it  is  unfair  that  the  whole  commu- 
nitA^  should  be  educated  upon  political 
questions,  or  upon  legal  questions  of 
political  aspect,  solely  in  the  views  of  the 
party  tliat  happens  at  the  time  of  the 
election  of  the  judges  to  be  dominant. 
We  have,  in  the  city  of  Philadelphia,  the 
two  great  i^olitieal  parties  as  nearly 
equally  divided  as  parties  ever  have  been 
in  a  community  of  an  equal  number  of 
voters.  We  have  ten  local  judges,  five  in 
the  district  court  and  five  in  the  court  of 
common  pleas,  and  yet  out  of  these  ten 
judges  we  have  but  one  who  is  of  tlie 
minority  party.  In  one  of  these  courts 
the  whole  of  the  five  judges  having  juris- 
diction in  all  classes  of  civil  cases  are  en- 
tirely of  one  i^olitical  jDarty.  I  say  that 
it  is  not  necessary  to  render  this  objec- 
tionable, that  these  judges  should  be 
corrupt  or  that  they  should  be  violent 
partisans  in  the  discharge  of  their  duties; 
it  is  enough  that  they  are  all  honest  men, 
but  of  one  class  of  political  opinion. 

It  is  as  important  that  the  whole  people 
— the  minority  as  well  as  the  majority — 
should  have  implicit  confidence  in  the 
bench  as  that  the  bench  should  be  deserv- 
ing of  confidence.  You  take  from  the 
jitdges  the  faith  of  the  people  in  their 
fairness,  and  you  might  as  well  have 
judges  undeserving  of  their  faith.  Ire- 
peat  that  in  the  city  of  Philadelphia,  a 
case  involving  political  considerations  is 
alwaj^s  supposed  by  the  people  to  be 
decided  according  to  the  party  afliliations 
of  the  judges.  The  courts  of  Pennsylva- 
nia, like  Cresar's  wife,  shovild  not  only  be 
virtuous,  but  bo  above  susijicion.  The 
whole  people  should  have  confidence  in 
them,  and  I  do  not  believe  that  you  can 
secure  that  confidence  unless  there  are 
men  of  the  minority  placed  upon  the 
bench — one  man,  at  least,  in  whose  views 
the  minority  will  have  absolute  confi- 
dence ;  and  whether  you  attain  fair  nta- 
jority  roin'csentation  by  the  system  of 
limited  voting  proposed  by  the  gentle- 
man from  Montgomery,  or  bj'  that  of  the 
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free  vote  suggested  by  me,  is  a  matter 
which  I  consider  wholly  immaterial. 

Mr.  Manx.  I  confess,  Mr.  Chairman, 
that  this  is  one  of  those  questions  which 
it  is  very  difficult  to  discuss  with  any 
great  degree  of  satisfaction,  because  there 
are  so  few  data  on  which  to  argue.  It 
seems  so  much  like  an  experiment  that 
many  jjeople  are  afraid  of  it ;  and  1  judge 
that  Avith  gentlemen  who  have  given  this 
subject  the  greatest  attention  there  is 
some  doubt  as  to  how  it  maj*  work,  and 
these  doubts  I  sujiiiose  are  operating  upon 
all  ot  us  to  some  extent.  But  there  is  in 
the  mind  of  every  honest  man,  I  take  it, 
so  strong  a  desire  to  elevate  to  some  ex- 
tent the  judiciary,  and  to  take  away  from 
it  some  of  the  suspicions  and  aspersions 
that  have  been  cast  upon  it,  that  it  seems 
to  me  it  would  compensate  for  an  experi- 
ment. 

It  is  no  answer  to  this  declaration  to  say 
tl)at  the  judges  have  been  upright  and 
honest,  and  have  given  their  decisions 
without  regard  to  politics.  The  question 
s,  have  they  rendered  those  decisions  in 
the  entire  confidence  of  the  people  ?  It  is 
just  as  necessary  that  the  courts  should 
have  the  confidence  of  the  people  as  that 
they  should  be  upright  and  impartial  in. 
their  decisions.  Now,  is  it  possible  that 
there  shall  be  this  entire  confidence  on  the 
part  of  the  people  if  by  any  accident  the 
judges  of  the  Supreme  Court  or  of  the 
lower  courts  shall  all  be  of  one  political 
Ijarty?  I  apprehend  there  will  be  great 
difficulty  in  keeping  the  confidence  of  the 
people  under  those  circumstances.  Cer- 
tainly there  would  be  a  better  opportunity 
to  retain  their  confidence  if  the  judges 
were  not  all  of  one  political  party. 

Some  years  ago,  when  there  seemed  to 
1)6  a  prettj'  strong  prospect  that  all  the 
judges  of  the  Supreme  Court  were  to  be 
of  one  party,  I  confess  myself  to  have  en- 
tertained great  anxiety  on  that  question  ; 
and  I  am  not  so  illiberal  as  to  be  willing 
to  impose  on  others  an  anxiety  which  I 
felt  mj'self.  I  would  have  been  very 
glad  at  that  time  if  there  had  been  some 
provision  in  the  Constitution  whereby  I 
could  have  seen  that  by  no  possibility 
could  all  the  judges  be  of  one  political 
party;  and  remembering  the  anxiety  I 
felt  myself  at  that  time,  I  am  willing  now 
to  place  in  the  Constitution  a  provision 
that  shall  prevent  that  anxiety  to  myself 
or  to  anybody  else  hereafter.  What  I 
desire  to  be  relieved  of  myself  I  am  will- 
ing to  relieve  others  from,  and  I  do  not 
see  any  other  way  than  this  to  relieve  the 


people,  for  I  am  but  one  of  them.  I  sup- 
pose the  anxiety  wliich  I  once  felt  others 
have  felt,  and  will  feel  again  under  like 
circumstan(;es,  and  I  know  of  no  other 
provision  than  something  similar  to  the 
one  now  under  consideration  to  save  the 
people  from  that  kind  of  anxiety,  and  I 
submit  it  is  worth  an  experiment  even  to 
save  so  much  anxiety  to  the  people  and 
to  retain  the  confidence  of  the  people  in 
the  impartiality  of  their  courts,  for  I 
maintain  that  it  is  just  as  necessary  to 
maintain  that  confidence  as  it  is  to  main- 
tain the  integrity  of  the  court. 

About  that  I  do  not  propose  to  say  any- 
thing, because  the  mere  discussion  of  such 
a  question  is  injurious.  We  cannot  even 
discuss  that  question  hei-e,  and  therefore 
I  deprecate  its  introduction  into  this  dis- 
cussion, because  even  an  allusion  to  the 
integrity  of  a  court  is  detracting  from  its 
character  and  from  the  confidence  the 
people  should  feel  in  it.  I  will,  therefore, 
not  discuss  it.  I  will  simply  say  that  it 
seems  to  me  it  would  be  very  difficult 
indeed  to  retain  the  confidence  of  the 
^people  if  by  any  accident  the  Supreme 
Court  should  be  allowed  to  have  upon  its 
bench  judges  belongingall  to  one  political 
party. 

It  appears  to  me  tliat  we  should  prevent 
that,  and  we  will  prevent  it  by  the  adop- 
tion of  either  one  of  the  propositions  now 
before  the  committee.  I  would  prefer  I 
believe  the  amendment  of  the  gentleman 
from  Butler  to  apply  this  principle  only 
to  the  Supreme  Court ;  but  as  I  apprehend 
that  will  hardly  meet  with  the  favor  of 
the  committee,  I  shall  content  myself 
with  supporting  the  amendment  of  the 
gentleman  from  Montgomeiy. 

I  agree  with  the  gentleman  from  Clear- 
field (Mr.  Bigler.)  I  am  not  prepared  to 
support  the  proposition  as  it  is  printed  in 
this  report.  I  do  not  understand  this  free 
vote  system.  Notwithstanding  the  very 
clear  illustration  the  gentleman  from 
Columbia  has  given  of  it,  I  do  not  yet 
understand  it.  I  do  not  propose  to  vote 
for  it,  for  I  will  support  neither  here  nor 
anywhere  else  a  proposition  which  I  do 
not  understand.  I  do  understand  the 
amendment  of  the  gentleman  from  Mont- 
gomeiy.  We  have  had  it  in  operation  for 
years  in  Pennsylvania.  As  has  already 
been  referred  to  in  this  body,  we  applied 
it  3'ears  ago  when  there  was  in  the  Com- 
monwealth great  anxiety  and  great  fear 
that  the  elections  all  over  this  State  were 
being  demoralized  and  corrupted.  We 
applied   then    as  a    remed}'    a   proposi- 
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tion  to  elect  upon  the  board  of  election 
officers  men  of  different  politics  and  we 
elected  them  precisely  in  the  manner 
proposed  by  the  gentleman  from  Mont- 
gomery ;  that  is,  that  there  should  be  two 
inspectors  elected  for  every  board  and 
each  voter  should  vote  for  but  one,  the 
precise  proposition  which  the  gentleman 
from  Montgomerj^  proposes  to  apply  to 
the  Supreme  Court. 

What  was  the  eff'ect  of  the  passage  of 
that  law  upon  the  people  of  Pennsylva- 
nia? It  restored  contidence  at  once  ;  and 
from  that  day  to  this,  through  the  entire 
rural  portion,  of  the  State,  there  have 
been  pure  elections.  There  has  been  no 
corruption  at  the  polls  under  that  law ; 
here  and  there  we  have  had  rare  instances, 
I  admit,  in  cities  throughout  the  Com- 
monwealth, or  in  very  large  villages  possi- 
bly, but  through  the  entire  country  in  the 
rural  districts  the  working  of  that  law 
has  been  valuable,  healthj'-;  it  has  re- 
stored confidence  ;  it  has  accomplished  a 
great  good.  It  thei-efore  must  follow  that 
a  principle  that  works  so  favorably  in  that 
direction  may  be  expected  to  w^ork  as  fa- 
vorable'' in  restoring  contidence  in  other 
directions. 

We  have  it  again  in  the  election  of  jury 
commissioners.  There  came  to  be  a  cry- 
ing demand  for  reform  in  the  selection 
of  jurors  in  some  portions  of  the  Com- 
monwealth, not  in  all  the  counties,  but 
there  was  great  oppression  and  great  in- 
jury done  in  many  counties  of  the  State 
liecause  of  the  selection  of  jurors,  the  of- 
ficers selecting  them  being  all  .of  one  po- 
litical party.  What  was  the  remedy  ?  To 
elect  jury  commissioners  on  the  precise 
principle  provided  for  by  thisamendmem 
of  the  gentleman  from  Montgomery,  and 
what  is  its  eff'ect  ?  It  has  restored  confi- 
dence and  harmony  in  those  counties 
where  there  was  such  a  complaint  of  op- 
pression and  inj ustice.  It  has  eliminated 
politics  from  the  jury-box.  The  report 
made  from  all  the  counties  which  asked 
for  this  law  has  been  that  its  working  has 
been  salutary,  it  has  worked  great  re- 
forms. There  is  a  second  illustration, 
tlien,  of  the  beneficial  workings  of  the 
principle  stated  in  the  amendment  of  the 
gentleman  from  Montgomer3^ 

Mr.  Chairman,  we  have  a  third  illustra- 
tion of  the  beneficial  ettectsof  the  working 
ot  such  a  principle  as  that  in  the  election 
of  the  delegates  to  this  Convention,  and  I 
nsk  the  attention  of  delegates  to  the  effect 
of  the  principle  here.  The  delegates  to 
this  Convention  were  elected  during  the 


hottest  political  contest  this  country  has 
known  for  years,  in  the  midst  of  a  Presi- 
dential campaign,  when  in  this  Common- 
wealth particularly  the  public  mind  was 
stirred  up  to  its  utmost  tension  and  excite- 
ment on  the  subject  of  politics;  but  this 
principle  of  electing  delegates  came  into 
operation  and  it  dispelled  entirely  almost 
from  the  selection  of  delegates  the  ques- 
tion of  politics  ;  and  here  are  one  hundred 
and  thirty-three  delegates  elected  in  the 
heat  of  a  Presidential  campaign  coming 
together  with  scarcely  a  shade  of  politics 
in  their  discussions.  What  has  done  it  ? 
Not  that  the  men  here  elected  had  no  pos- 
itive convictions  upon  political  questions, 
but  because  the  manner  of  th^ir  selection 
removed  them  from  the  elTect  of  these 
feelings  and  they  come  here  without  any 
of  these  prejudices,  and  when  a  gentle- 
man rises  to  speak  here  it  is  scarcely  ever 
thought  "to  what  party  does  he  belong?'" 
The  question  of  politics  has  scarcely  been 
introduced  in  the  discussions  of  this  body. 
W^hat  is  the  reason  for  it  ?  Can  any  gen- 
tleman give  any  other  reason  than  be- 
cause of  the  manner  in  which  the  dele- 
•  gates  were  selected  to  this  body  ?  No  po- 
litical discussion  entered  into  their  elec- 
tion. They  were  selected  i^y  the  people  of 
the  several  districts  because  of  their  sup- 
posed fitness  for  the  position,  and  I  be- 
lieve all  of  them,  or  nearly  all  of  them, 
were  known  partisans,  strong  partisans  : 
but  because  of  tlie  manner  of  their  selec- 
tion they  came  here  without  partisan- 
ship. 

The  inference  I  draw  from  this  is  favor- 
able. If  a  Convention  of  delegates  can  be 
selected  on  this  principle,  and  can  meet 
together  without  party  feelings  and  party 
prejudices,  and  avoid  party  discussion, 
surely  it  is  worth  while  to  try  whether 
courts  cannot  be  elected  on  the  same  prin- 
ciple. I  believe  that  it  does  work  in  that 
direction.  Therefore  I  will  favor  this  pro- 
position. That  is  the  effect  hero  clearly. 
I  speak  merely  from  my  own  convictions, 
from  my  own  experience.  I  know  very 
well  if  T  had  been  compelled  to  contest 
the  campaign  in  my  district  for  a  seat  in 
this  Convention  ;  if  I  had  been  compelled 
to  meet  an  oiiponent  and  to  discuss  politi- 
cal issues  in  the  campaign  as  preparatory 
to  my  election  here  as  a  part  of  the  con- 
test, I  should  have  come  here  with  very 
different  feelings.  I  could  not  have  looked 
across  the  way  at  my  friend  who  is  on  the 
opposite  side  of  politics,  and  have  shaken 
hands  with  him  on  every  occasion.  1 
should  have  felt  constantly  that  he  be- 
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longed  to  another  party  and  I  wonld  be 
giving  him  a  rap  as  often  as  1  could. 

That  certainly  would  have  been  the 
feeling  if  I  had  been  compelled  to  go 
through  a  political  campaign  to  obtain  a 
seat  in  this  Convention,  and  I  believe  that 
Avould  have  been  the  effect  upon  every 
other  delegate.  Just  the  reverse  of  that 
was  produced  by  the  manner  of  the  elec- 
tion, and  the  amendment  of  the  gentleman 
from  Montgomery  proposes  to  elect  judges 
on  the  same  plan,  a  plan  that  has  worked 
so  well  in  the  choice  of  delegates  to  this 
body.  I  believe  it  would  work  as  well  in 
the  selection  of  judges,  and  shall  there- 
fore vote  for  the  amendment. 

The  Chairman.    The  Chair  is  obliged 
to  remind  the  delegate  that  his  time  has 
expired. 
Mr.  Boyd.    I  move  that  it  be  extended. 
The  Chairman.     Are  there  five  dele- 
gates who  object? 
Mr.  Carter  rose. 
[Several  Delegates.     "Go  on."] 
Mr.  Mann.    I  have  only  a  word  or  two 
more  to  say. 

I  believe,  in  addition  to  the  arguments 
I  have  given  in  favor  of  this  plan,  that  it 
will  have  the  effect  of  entirely  removing 
all  politics  from  the  bench;  but  that  it 
will  also  remove  from  the  minds  of  the 
people  the  fact  that  a  judge  is  of  one  po- 
litical party  or  the  other.  I  believe  that 
is  the  most  beneficent  feature  of  this  pro- 
position. I  am  not  so  mueh  afraid  that 
politics  will  enter  into  the  courts  as  1  am 
that  the  people  will  feel  that  it  does  ;  and 
I  believe  that  this  method  of  electing 
judges  will  remove  that  idea  from  the 
people  themselves. 

Again,  Mr.  Chairman,  this  method  of 
selecting  judges  will  compel  the  conven- 
tions that  nominate  judges  to  put  forward 
their  very  best  men.  They  will  know 
that  the  other  party  wlien  it  comes  to 
meet  will  nominate  a  man  who  will  cer- 
tainly be  elected.  Neither  party  can  af- 
ford that  the  other  shall  have  upon  the 
bench  a  superior  man  if  it  has  been  with- 
in its  ranks  a  man  who  is  the  jieer  of  any 
in  the  opposite  party,  and  the  result  will 
be  that  this  method  of  electing  judges  will 
secure  a  higher  class  of  men  to  be  nomi- 
nated. It  will  compel  it  just  as  the  jury 
law  compelled  the  parties  to  nominate 
their  fairest  and  most  upright  men  as 
jury  commissioners — an  insignificant  of- 
fice which  no  man  would  take  for  its  emol- 
uments or  its  honor ;  but  as  far  as  I 
know  the  best  man  in  any  county  will 
take  it  simply  for  the  reason  that  he  is 


the  representative  of  his  part^^,  and  he 
feels  tliat  his  party  is  obliged  to  put  its 
best  man  in  that  position  to  meet  the 
other  best  man  coming  from  the  other 
party. 

That  will  be  the  effect  here  in  the  nom- 
ination of  judges.  Each  party  will  be 
compelled  to  nominate  its  best  man,  and 
haviug  nominated  him  there  will  be  no 
political  contest  in  the  canvass.  You  will 
take  out  of  tlie  canvass  for  the  election  of 
judges  all  allusion  to  politics,  all  ques- 
tions about  politics  ;  it  Avill  remove  it  en- 
tirely. Men  will  go  on  to  tlie  bench  with- 
out any  regard  to  their  political  proclivi- 
ties. The  people  will  forget  to  which 
party  they  belonged  and  will  have  greater 
contidence  in  them,  not  only  in  their  in- 
tegrity but  in  their  impartialitj'. 

For  these  reasons,  Mr.  Chairman,  I  shall 
favor  this  proposition.  It  is  an  experi- 
ment, I  concede.  I  would  prefer  that  we 
should  apply  che  principle  simply  to  the 
Supreme  Court,  and  then  if  it  works  well 
there  the  Legislature  of  the  State  would 
undoubtedly  propose  an  amendment  to 
the  Constitution  providing  for  carrying  it 
into  the  election  of  other  judges.  I  should 
be  glad,  therefore,  if  the  idea  of  the  gen- 
tleman from  Butler  could  be  accepted  and 
that  Nve  should  apply  this  simply  to  the  Su- 
preme Court.  In  any  event,  if  we  should 
do  that  it  could  be  applied  to  the  election 
of  but  six  men,  because  we  have  al- 
ready provided  in  the  Constitution  that 
the  Supreme  Court  is  to  consist  of  seven 
judges,  one  of  whom  will  have  to  be 
elected  on  the  present  majority  plan,  and 
it  could  apply  to  but  six  men,  and  1  ask 
any  gentlemen  on  this  lloor  to  say  wliat 
possible  harm  could  come  from  the  elec- 
tion of  six  judges  of  the  Supreme  Court 
on  this  plan. 

I  have  already  pointed  out  what  good  it 
will  do,  and  if  I  am  mistaken  I  will  thank 
some  gentleman  to  point  out  wherein  I 
am  in  error.  I  affirm  that  it  will  give  the 
people  greater  confidence  in  the  courL, 
and  that  of  itself  is  a  strong  argument  in 
its  favor.  I  have  shown  b\'  illustration 
that  it  will  take  politic?  away  from  the 
consideration  of  the  court.  In  answer  to 
this,  I  ask  any  gentleman  to  say  what 
harm,  will  it  do.  This  is  no  executive 
office,  this  is  no  legislative  office;  the  gov- 
ernment is  In  no  manner  connected  with 
the  court ;  the  court  is  simply  to  declare 
what  the  law  is;  to  construe  the  statutes 
that  are  passed  and  to  declare  Avhat  the 
unwritten  law  is.  That  is  all  the  court  is 
to  do.    The  majority  will  rule,  and  the 
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adoption  of  this  principle  as  to  judges,  as 
I  said  before,  will  in  no  manner  affect 
the  entire  control  of  the  majority  over 
the  legislative  power  of  the  government. 
It  will  simply  atfoct  the  election  of  j  udges, 
and  no  man  here  is  very  clQar  that  the 
election  of  j  udges  by  a  majority  of  the  peo- 
ple is  the  best  way.  There  is  great  doubt 
on  that  subject.  There  area  large  number 
of  delegates  who  believe  that  it  would  be 
better  to  have  them  appointed  by  the 
Governor.  This  is  simply  a  method  of 
selecting  the  judge  who  is  to  declare  the 
law ;  and  the  truth  is  that,  as  under  the 
present  system,  those  most  connected 
with  the  practice  of  the  courts  will  nomi- 
nate the  judges.  Now,  is  it  worth  while 
to  say  that  they  shall  be  selected  by  and 
taken  from  those  belonging  to  one  party 
alone  ?  Are  not  the  members  of  the  legal 
profession  of  one  party  as  cajtable  of  se- 
lecting a  good  judge  as  those  belonging 
to  the  other?  I  am  in  favor  of  having 
the  whole  legal  mind  of  the  State  repre- 
sented upon  the  bench,  and  thus  securing 
greater  ability  and  impartiality. 

Mr.  BiGLBR.  A  few  words,  Mr.  Chair- 
man, will  serve  my  purpose.  What  I 
had  intended  to  say,  and  what  really 
bi-ought  me  to  the  conclusion  long  ago  to 
favor  the  amendment  of  the  delegate 
from  Montgomery,  has  been  well  ex- 
pressed by  the  delegate  from  Potter  (Mr. 
Mann.)  It  is  because  this  principle  will 
manifestly  take  the  judgeships  out  of 
politics  that  I  prefer  it.  Every  experi- 
enced man  must  see  at  once  how  com- 
pletely the  election  of  judges  will  be  re- 
moved from  politics  under  this  principle. 

Mr.  MacVeagii.  Will  the  gentleman 
allow  me  to  ask  a  question  ? 

Mr.  BiGLER.    Yes,  sir. 

Mr.  MacVeagh.  I  ask  the  gentleman 
whether  this  amendment  does  not  i^nt  it 
absolutely  in  the  power  of  the  i)arty  cau- 
cus of  each  set  of  politicians  to  put  who- 
ever they  choose  on  the  bench  of  any 
court  ? 

Mr.  BiGLER.  I  will  answer  that  ques- 
tion. I  agree  that  so  far  as  the  nomina- 
tions are  concerned  under  this  plan, 
they  will  stand  as  they  would  under  the 
old  form  of  election ;  and  a  great  deal 
will  depend  on  thedescretion  and  propri- 
ety of  those  who  control  the  nomina- 
tions. The  gravest  responsibilities  will 
rest  upon  them.  I  have  alway.s  thought 
that  there  are  many  who  neglect  them 
who  ought  to  attend  to  those  prelimi- 
nary steps. 


But  beyond  all  that,  to  my  mind,  the 
reasons  in  favor  of  this  chaniie  are  conclu- 
sive. If  you  adopt  the  limited  system  of 
voting,  when  tlie  nomination  is  over,  the 
contest  is  over  so  far  as  the  candidate  for 
judgeship  is  concerned;  he  is  not  in  con- 
troversy ;  he  is  not  in  acrimonious  dis- 
pute ;  the  result  as  to  judges  under  this 
limited  system  is  predetermined  ;  it  is 
known.  Now,  they  are  nominated  at  the 
primary  meetings  of  the  respective  par- 
ties, and  the  names  of  the  candidates 
placed  upon  the  ticket,  and  we  all  know 
how  vigorous  those  camj^aigns  are  in 
close  districts,  and  being  contested  in  this 
way  in  the  ordinai-y  form,  where  the  fate 
of  the  candidate  for  the  judgeship  de- 
pends on  the  strength  of  the  head  of  the 
ticket,  you  see  how  liable  that  candidate 
is  to  be  drawn  into  the  ordinary  criticisms 
of  politiciangi,  how  he  may  be  assailed  and 
impugned,  and  if  possible  prejudice  ex- 
cited in  his  mind  ;  and  the  people  more 
or  less  partake  of  this  feeling  in  a  closely 
and  warmly  contested  campaign.  But 
under  the  limited  vote  there  is  no  occa- 
sion for  either  party  to  say  anything 
about  their  candidate  forjudge,  and  they 
take  no  notice  of  him  ;  and  as  was  well 
said  by  the  delegate  from  Potter  in  refer- 
ence to  the  election  of  this  body,  in  the 
acrimonious  campaign  of  last  fall  no  man 
said  a  word  about  the  delegates.  They 
were  not  canvassed  ;  they  were  not  com- 
pared; but  it  would  have  been  otherwise 
under  the  old  system  of  voting,  for  the 
reason  that  in  a  contest  under  the  old 
plan  one  name  is  dependent  upon  another 
for  strength  in  the  struggle,  and  one  is 
assailed  because  it  is  understood  to  be 
weak,  and  you  are  obliged  to  have  your 
judges  nominated  so  that  they  may  be 
elected  under  a  system  that  involves  all 
alike ;  they  will  be  held  right  up  like 
your  political  nominations  and  criticized 
just  as  freely. 

I  therefore  say,  in  answer  to  my  friend 
from  Dauphin,  that  under  the  old  system 
the  contest  goes  far  beyond  the  nomina- 
tions, because  up  to  the  last  hour  the  strug- 
gle is  equal;  the  fate  of  the  leader  of  the 
political  ticket  involves  that  of  the  nomi- 
nee for  judge.  I  agree  that  in  the  pri- 
mary selections  there  are  sometimes 
grave  mistakes  ;  but  my  principal  reason 
for  supporting  the  limited  vote  is  because 
when  the  nominees  are  selected  the 
struggle  is  over  ;  there  is  no  contest  that 
excitesprejudicoon  theonehandor  on  the 
other,  and  the  judge  assumes  his  place 
knowing  that:  the  people   feel   that   the 
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judge  knows  that  there  is  no  man  who 
can  stand  up  and  signify  that  he  elected 
this  man  or  that  man  judge. 

Mr.  Eroomall.  Mr.  Chairman  :  The 
argument  urged  by  the  gentleman  from 
Clearfield  (Mr.  Bigler)  with  so  much 
force  and  earnestness  is  precisely  my 
strongest  objection  to  this  whole  system. 
We  have,  by  a  large  vote,  decided  that  we 
will  not  entrust  the  appointment  of 
judges  to  the  Governor  ;  yet  the  Governor 
is  the  servant  of  the  people,  elected  by 
them  and  responsible  to  them,  and  hence 
under  every  inducement  to  do  as  near 
what  tlie  people  want  him  to  do  as  he  can. 
We  have  refused  to  entrust  the  appoint- 
ment of  the  judges  to  him,  a  legal  func- 
tionary, and  now  we  propose  to  leave  the 
appointment  to  a  political  caucus.  That 
is  just  what  is  proposed  here,  and  that, 
forsooth,  is  said  to  be  the  beauty  of  the 
system;  that  the  election  of  judges  hav- 
ing proved  to  be  a  failure,  they  are  here- 
after, wherever  it  can  bjp  done,  to  be  ap- 
pointed by  a  political  caucus,  irresponsi- 
ble, elected  by  nobody,  representing  no- 
body, merely  the  political  wire-pullers  of 
the  district  in  which  they  hajspen  to  be. 
That  is  the  proposition. 

The  gentleman,  from  Dauphin  (Mr. 
iNIacVeagh)  asked  a  very  pertinent  ques- 
tion, and  it  was  a  question  that  was  upon 
my  mind  to  ask  several  of  the  gentlemen 
who  have  advocated  this  plan  on  this 
floor.  Probably  they  do  not  see  that  it  is 
a  humiliating  acknowledgment  that  the 
election  of  judges  by  the  people  has 
proved  a  fiiilure  and  has  to  be  abandoned 
bj'  a  trick, — not  by  square  voting  down, 
as  we  might  have  done,  but  by  a  trick. 
iSui^pose  some  gentleman  was  to  propose 
here  tlie  direct  question  that  in  the  dis- 
trict composed  of  Delaware  and  Chester 
counties,  for  exami^ie,  the  judgeship  be- 
ing vacant,  whoever  happens  to  be  the 
leading  wire-puller  in  the  district  shall 
appoint  the  judge  ;  what  would  this  Con- 
vention say  to  such  a  proposition?  And 
yet  tliat  is  this  scheme  exactly,  and  it  is 
said  to  be  the  "beauty  of  the  proposition." 
I  know  that  nominations  are  too  often 
equivalent  to  elections.  That  is  an  evil 
inseparably  incident  to  our  system.  I 
know  it  is  too  much  the  case  that  where  a 
party  largely  in  the  majority  nominates, 
it  may  sit  back  and  say  :  "The  thing  is 
safe;  nobody  can  defeat  our  candidate." 
But  at  least  in  that  case  the  people  have 
the  choice  between  two  nominations,  both 
of  them  made  by  the  same  kind  of  wire- 
pullers. By  this  system  they  must  take 
22.— Vol.  IV. 


them  both.  That  is  it,  nothing  more, 
nothing  less.  It  gives  the  election  of 
judges  to  tlie  politicians  of  the  district  in- 
stead of  the  peoj^le.  It  is  a  step  retro- 
grade. It  is  abandoning  the  elective  sys- 
tem altogether,  because  it  is  said  if  you  do 
not  make  a  nomination  an  election  the 
judge  will  have  to  submit  to  the  ordeal  of 
the  people,  and  then  he  will  have  to  be  in 
hot  water  until  the  time  of  his  election.  I 
hope  he  may  be ;  and  I  hope  there  may 
never  be  a  moment  froiji  the  time  the 
wire-puller's  name  him  until  the  time  the 
people  endorse  him,  in  which  he  does  not 
feel  that  tlie  people  may  reject  him,  and 
can  reject  hini  if  tliey  do  not  like  him. 
But  this  proposition  saves  him;  it  renders 
him  independent  altogether.  That,  I 
saj,  being  the  argument  of  the  gentle- 
man from  Clearfield  in  favor  of  the  sys- 
tem, is  my  strong  argument  against  the 
system. 

Our  case  has  been  referred  to  as  an  in- 
stance showing  how  well  this  plan  has 
succeeded.  That  is  a  kind  of  self-praise 
in  which  I  have  not  been  very  much  in 
the  habit  of  indulging.  It  may  be  that 
that  is  the  reason  we  are  so  much  more, 
upright  and  honest  than  the  members  o:i' 
the  Legislature,  elected  by  the  same  cca-- 
stituents,  and  nominated  by  the  sajsie^ 
politicians;  but  I  confess  I  do  not  see- 
either  the  result  or  the  cause.  E^ery 
gentleman  present  knows  that  thiv  elec-. 
tion  of  this  Convention  was  a  farce  ;,  that 
not  a  man  of  us  was  submitteilito  the 
votes  of  the  people,  except  as  as.,  emptj' 
form,  that  we  were  named  by  politicians, 
and  the  people  took  us  because  they 
could  not  help  themselves. 

Mr.  Hay.  If  the  gentleiar;!  will  allow 
me  to  correct  him,  that  oortainly  was  not 
the  case  with  some  gentl&men  here. 

Mr.  Broomall.  Everts  member  of  the 
Convention,  I  repeat.  X'.  do  not  know 
what  particular  case  tlio  gentleman  al- 
ludes to.  There  may.  have  been  some  ex- 
traordinary spot  in  tlio  State  of  Pennsyl- 
vania  where  tho  norp.ination  did'  not  con- 
stitute  an  election,,  but  I  have  not  been 
made  aware  of  it.. 

Mr.  Hay.  Is-  not  the  gentleman  avvare 
of  the  fact  that  in  some  of  tho  counties 
double  tho  number  of  persons  Avere  nomi- 
nated that  were  elected,  and  the  people 
had  a  choice  between  them?  That  was, 
the  case  with. the  minority  in  the  county 
of  Allegheny. 

Mr.  BiiooMALL.  In  a  very  few  cases, 
possibly.  I  believe  that  was  not  done  in 
the  Montgomery  district,  where  it  might 
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have  been  clone,  and  where  the  friends  of 
the  gentleman  who  offered  this  amend- 
ment (Mr.  Corson)  lost  a  delegate  by  not 
doing  it.  But  I  was  not  informed,  and 
have  not  been  informed,  of  a  single  in- 
stance in  Avhich  that  occurred.  Thei"e 
may  have  been  such  instances. 

Our  case,  therefore,  is  not  an  argument 
in  favor  of  the  system.  Are  we  better 
than  we  would  have  been  if  the  people 
had  nominated  us?  Are  we  sure  our 
body  is  better — are  we  sure  it  is  not 
worse — than  it  would  have  been  if,  in  the 
case  of  every  one  of  us,  there  had  been 
a  square,  direct  choice  between  the  indi- 
vidual named  and  some  other  man  of  the 
opposite  partj^  equallj^  good  and  equally 
respectable?  I  am  by  no  means  sure  of 
it. 

Mr.  Mann.  As  the  gentleman  refers  to 
me  I  will  say  that  I  did  not  argue  that 
the  delegates  were  any  better  ;  I  argued 
that  it  took  ijolitics  out  of  this  body. 

Mr.  Bkoomall.  I  do  not  think  it  took 
politics  out  of  this  body.  Politics  are  out 
of  this  body  always  unless  political  ques- 
tions are  up.  Are  politics  out  of  this 
body  on  this  question?  Not  quite,  be- 
cause tlie  question  has  a  semi-political  as- 
pect. Let  a  political  question  come  up 
and  you  will  see  how  soon  gentlemen  will 
be  arrayed  upon  one  side  and  the  other. 
But  the  questions  before  us  are  not  polit- 
ical ;  we  are  discussing  matters  of  organic 
law  ;  and  gentlemen's  minds  do  not  dif- 
fer upon  questions  of  that  sort,  except 
upon  very  rare  and  unimportant  occa- 
isions..  That  is  why  we  are  not  political 
here, 

Mr.  MacVeagh.  1  should  like  to  ask 
Ihe  gentleman  wiiether  in  his  judgment 
ihe  mode  of  electing  this  Convention  did 
not  organize  it  victoriously  for  one  iiolLti- 
•cal  party  ? 

Mr.  BROOJiALii-  The  mode  of  electing 
this  Convention  was  not  as  good  in  j^rin- 
ciple  as  if  it  had  been  appointed  bj^  some 
good  body  responsible  to  the  people,  such 
as  the  Governor,,  or  the  Senate,  or  the  Su- 
preme Court ;  and  it  is  well  that  we  have 
as  good  a  body  as  we  have,  because  the 
chances  were  against  it.  We  Avere  ap- 
pointed by  politicians,  nothing  more,  no- 
thing less;  and  that  is  the  result  of  all 
these  schemes  of  improving  upon  the 
good  old  rule  adopted  by  our  forefathers 
of  letting  the  majority  rule  within  the 
Jmiits  of  the  organic  law. 

The  case  of  inspectors  of  elections  has 
fceeo  referred  to.    I  grant  that  in  that  ia- 


stance  the  matter  works  well,  because 
every  question  there  is  a  political  one,  and 
it  is  proper  that  both  parties  should  be 
represented  in  the  board.  There  it  is  rep- 
resentation ;  each  party  is  represented  in 
the  board.  God  forbid  that  any  party 
should  ever  be  represented  on  the  bench ! 
In  tliat  board  the  questions  are  political^ 
and  it  is  projier  that  the  parties  should 
watch  one  another  ;  but  on  the  bench  the 
ciuestions  are  judicial.  Does  a  Democratic 
laAvyer  look  upon  a  question  of  law  in  a 
different  point  of  view  from  what  I  do  or 
my  colleague,  (Mr.  Darlington,)  who  is  so 
earnest  on  this  question  ?  If  he  does,  I 
should  like  to  see  the  Blackstone  he  reads. 
Is  there  a  Democratic  Coke  to  read  and  a 
Democratic  Bacon  ?  xVre  there  Demo- 
cratic reports  of  our  cases?  Tlie  questions 
are  j  udicial ;  they  are  of  law ;  and  a  judge 
should  know  nothing  about  politics. 

This  plan  is  the  very  means  of  bringing 
politics  upon  the  bench,  because  if  you 
have  three  judges,  and  tvro  of  them  are 
Republicans  and  one  Democrat,  there  is  a 
majority  of  Republicans  upon  the  bench 
and  it  invites  politics ;  whereas,  if  they 
are  all  of  one  party,  no  politics  will  be  in- 
vited there,  and  the  questions  not  being- 
political,  the  judges  will  forget  their  pol- 
itics. I  would  as  soon  submit  a  question 
of  law  to  a  Democratic  judge  as  a  Repub- 
lican judge.  I  have  done  it  with  the 
same  contidence  always,  never  hesitating. 

It  has  been  said  by  the  gentleman  from 
Potter  that  he  i^refers  limiting  this  plan 
to  the  Supreme  Court.  It  is  just  there 
where  the  occasion  is  least  to  adopt  it,  on 
the  gentleman's  own  hypothesis,  because 
tliere  we  have  already  provided  tliat  there 
shall  be  no  more  politics  upon  the  bench. 
Jiy  lengthening  the  term  to  twenty-one 
j^ears  we  have  cured  that.  When  a  judge 
goes  there,  we  shall  hear  nothing  more  of 
his  politics.  It  will  be  as  it  used  to  be,  un- 
der the  good  old  tenure  of  good  behavior, 
where  no  man  in  the  State  knew  the  poli- 
tics of  the  judge.  I  did  not  know  the  poli- 
tics of  the  judge  in  my  own  district.  It 
has  only  been  since  the  terms  have  been 
shortened  and  since  judges  have  been 
obliged  to  go  back  to  the  politicians  for 
nominations  that  politics  have  been  sus- 
pected even  of  being  upon  the  bench.  la 
the  case  of  the  election  of  judges  of  the 
Supreme  Court,  whatever  evil  may  have 
arisen  from  their  being  all  of  this  or  that 
mode  of  thinking  upon  politics  has  been 
cured  hy  tho  lengthened  tenure.  No 
judge  will  bo  re-elected,  and  hence  no 
judge  will  go  back  to  the  politicians  or 
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willbeinany  way  belioklen  to  political 
parties. 

The  Chairman.  The  Chair  must  re- 
mind the  delegate  that  his  time  has  ex- 
pired. 

Mr.  BRooJiALt-.  1  hope  I  shall  have  the 
time  1  lost  by  interruptions. 

The  Chairman.  If  there  are  not  five 
delegates  objecting  the  delegate  will  i^ro- 
ceed, 

]\rr.  Carter  rose. 

The  Chairman.  The  delegate  will  pro- 
ceed. 

Sir.  Broomall.  I  have  only  one  more 
thing  to  say,  and  that  is  this :  Gentlemen 
point  us  to  the  cases  in  which  this  x^rinciijle 
has  been  tried  but  they  do  not  name  all. 
By  the  act  of  the  second  of  June,  1S71,  this 
principle  of  cumulative  voting  was  ap- 
plied to  the  boroughs  of  the  State,  and  as 
far  as  I  know  it  was  exceedingly  unsatis- 
factoi-y  to  the  people,  and  the  result  was 
that  by  the  act  of  twenty-eighth  of  March, 
1873,  that  act  was  repealed.      It  provides : 

"That  so  much  of  the  third  section  of  the 
act  approved  the  second  day  of  June,  A.  D. 
1871,  entitled  'An  Act  for  the  further  regu- 
lation of  boroughs,  as  authorizes  each 
voter  to  bestow  his  votes  for  town  council 
singly  ui3on  six  candidates  or  cumulate 
them  upon  a  less  number'  " — precisely  the 
same  as  this — "be  and  the  same  is  hereby 
repealed." 

It  did  not  do.  It  has  been  tried  and 
found  wanting  and  been  abolished. 
Do  not  let  us  put  a  future  Convention  to 
the  necessity  of  getting  rid  of  our  bad 
work  in  the  same  way.  We  can  easily 
get  rid  of  an  act  of  the  Legislature,  but 
not  so  easily  of  the  organic  law. 

Mr.  BiGLER.  Will  the  gentleman  in- 
form us  what  prniciple  was  substituted  in 
place  of  the  one  repealed  ? 

Mr.  Broomalt..  The  good  old  rule  of 
government  by  the  majoritj\ 

Mr.  BiGLER.  I  thought  it  was  the  lim- 
ited vote. 

Mr.  BroomaI/I,.  No,  government  by 
the  majority.  It  is  simply  the  repeal  of 
that  provision.  I  have  the  act  before  me  ; 
and  that  left,  as  I  understand  it,  the  old 
system  of  our  forefathei-s,  government  by 
the  majority  in  force. 

Mr.  BucKALEW.  I  rise  to  an  explana- 
tion in  regard  to  what  the  gentleman 
from  Delaware  has  just  said.  The  act  of 
1871  is  very  much  misunderstood.  It  ap- 
l^lied  to  none  of  the  leading  towns  of  the 
State  because  they  had  all  been  incorpora- 
ted under  sf)ecial  charters  and  Avere  not 
affected.    It  only  applied  to  small  towns 


which  had  been  incorporated  by  the 
courts  in  recent  years,  and  it  had  no  gen- 
eral application  and  trial  in  the  Common- 
wealth. 

Mr.  Broomall.  It  was  tried  iu  my 
district. 

Mr.  Buckalew.  I  was  going  to  add  that 
with  regard  to  that  act,  its  character  and 
elTect,  I  shall  speak  on  a  proper  occasion. 
I  only  interpose  at  present  on  the  point  I 
have  mentioned. 

jMr.  Struthers.  Mr.  Chairman :  This 
section  embodies  the  new-fangled  and  ex- 
traordinary proposition  of  cumulative 
suffrage,  and  the  amendment  of  limited 
voting.  I  regard  it  as  an  attaclc  upon  the 
freedom  and  equality  of  the  ballot,  and 
calculated  insiduously  to  undermine  the 
foundations  of  freedom.  Its  advocates 
embrace  in  their  scheme  also,  I  under- 
stand, what  they  call  restrictive  voting. 
Both  branches  of  tlie  scheme  are  equalh^ 
obnoxious,  and  in  my  view,  pernicious 
innovations,  having  the  same  tendency 
and  effecting  the  same  results.  I  cannot 
vote  for  any  section  embracing  either.  I 
ain  opposed  to  both  branches  of  the 
scheme  under  all  circumstances  and  in 
all  their  applications.  I  regret  that  party 
politics  have  in  this  or  any  manner  been 
introduced  into  the  deliberations  of  this 
body.  But  the  delegate  from  Columbia, 
a  few  daj^s  ago,  in  apparent  forgetfulness 
of  the  events  of  only  last  year  (which 
handed  over  to  history  but  one  great 
party)  announced  very  emphatically  that 
"  tivo  great  parties  always  have  existed 
and  alwaj's  will  exist  in  this  country." 
And  lie  and  some  others  have  evinced  a 
decided  and  almost  morbid  sympathy  for 
the  minority  paily.  It  must  be  pi-ovided 
for  and  sustained  by  the  Constitution; 
and  this  scheme  of  restrictive  or  cumula- 
tive voting  is  the  recognition  or  provision 
asked  for.  Let  us  look  at  it  for  a  few 
minutes. 

Our  present  Constitution,  in  the  Bill  of 
Rights,  j)rovides  in  terms,  "that  elections 
shall  be  free  and  equal."  Rulers  derive 
their  rightful  powers  from  the  ruled. 
The  will  of  the  people  must  be  obeyed. 
The  expression  of  tliat  will,  where  dilTer- 
ences  of  opinion  prevail  amongst  the  peo- 
ple, is  proi^erly  bj'  majorities  or  plurali- 
ties. These  propositions,  expressed  iu 
whatever  form  of  words  they  may,  are 
familiar  axioms  in  representative  forms 
of  government,  and  of  universal  accept- 
ance wherever  freedom  exists. 

What  do  we  understand  by  freedom 
and  equality  of  elections  ?  The  answer  is 
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found  in  the  universal  practice  whicli  has 
alwaj'S  prevailed  of  allowing  every  quali- 
fied yoter  free  access  to  the  polls  and  the 
unobstructed  privilege  of  depositing  one 
ballot  for  each  officer  to  be  chosen.  The 
independence  and  liberty  of  the  citizen 
depends  mainly  upon  the  maintainance 
of  the  riglit  to  have  his  say  in  the  selec- 
tion of  each  one  of  those  who  are  to  make, 
construe,  or  administer  the  laws  by 
which  he  is  to  be  governed,  and  upon 
which  the  security  of  life,  liberty,  and 
property  must  depend. 

The  limited  scheme  proposed  not  only 
subverts  the  principle  of  majority  rule, 
but  absolutely  prohibits  the  citizen,  un- 
der certain  circumstances,  from  voting  for 
one  or  more  of  the  judges,  members  of 
Legislature  or  other  officers  to  be  chosen. 
Where  three  are  to  be  elected  in  the  same 
district  at  the  same  time,  it  allows  him  to 
vote  for  but  two  of  them.  Yet  the  one  he 
dare  not  vote  for  is  to  have  the  same 
power  over  him  and  his  interests  as  either 
of  those  he  voted  for,  and  that,  although 
perhaps  not  more  than  a  fifth  or  even  a 
tenth  part  of  the  electors  voted  for  him. 
You  would  then  have  a  judge,  member  of 
Legislature,  or  other  officers,  as  the  case 
might  be,  iishered  into  office  and  power, 
without  the  approval  and  against  the  will 
of  the  great  body  of  the  people  of  the 
district.  Could  he  in  accordance  with 
any  recognized  principle  of  freedom  or 
equal  suffrage,  be  installed  as  the  rep- 
resentative or  agent  of  that  district  ?  The 
(»mmon  rule  applied  in  cases  of  contested 
elections  every  year  would  forbid  it.  But 
these  rules  are  to  be  otiej--ruled  by  Con- 
stitutional provision,  the  rights  of  the 
people  trampled  upon  and  disregarded, 
and  the  district  to  be  misrepresented. 
And  what  excuse  for  all  tliis  ?  Not  a 
single  argument,  based  on  principle,  has 
been  advanced  on  this  floor  in  its  support, 
nor  do  I  believe  there  can  be.  It  can  only 
be  asked  as  a  boon  of  magnanimity,  ex- 
tended by  the  strong  majority  to  the  weak, 
and  generally  erring,  minority.  I  can 
see  no  other  plausible  excuse  for  this  ex- 
traordinary entrenchment  on  sound  prin- 
ciple. But  if  the  principle  is  sound  when 
applied  to  elections  where  three  are  to  be 
elected  to  the  same  olhce  at  one  time,  it 
must  be  equally  sound  when  one  of  the 
three  is  to  be  elected  each  year,  and  the 
only  difference  in  applying  it  would  be  that 
for  two  years  the  majority  would  vote  and 
(;leet,  but  the  third  year  they  should  not 
vote  ;  tlius  allowing  the  minority  to  have 
their   man.      It  would   be  substantially 


refusing  the  franchise  to  the  majority 
every  third  j'ear,  or  for  one-third  of  the 
officers.  The  cumulative  would  work 
the  same  results. 

In  practice,  if  introduced,  the  system, 
particularly  the  cumulative  or  repeating 
branch  of  it,  would  be  seized  upon  by  the 
ring  politicians  and  ballot  manipulators, 
and  greatly  aggregate  the  abuses  already 
so  loudly  complained  of  at  the  polls. 

But  what  advantage  could  accrue  from 
placing  on  the  bench  or  in  the  Assembly 
a  man  not  chosen  by  the  people,  but 
named  by  a  minority,  in  many  cases  a 
very  small  minority  ?  I  cannot  con- 
ceive that  it  would  promote  judicial 
purity,  or  the  dispatch  of  business  in 
the  courts.  It  certainly  would  not 
inspire  greater  confidence  in  the  de- 
cisions of  the  courts.  It  would  impart  to 
the  judges  a  partisan  character,  and  an- 
noy and  disturb  their  covmsels.  The  mi- 
nority judge  would  consider  it  his  chief 
vocation  as  a  partisan  to  embarrass  and 
bring  into  disrepute  the  doings  of  the  ma- 
jority, for  which  he  is  not  responsible.  In 
the  Legislature  it  would  and  does  work 
in  the  same  way. 

Whilst  the  minority  man  could  have  no 
power  for  good,  I  see  no  reason  why  he 
should  be  there.  I  am  decidedly  opposed 
to  any  provision  which  will  place  him 
there  at  the  expense  of  sound  princi- 
ples. 

Mr.  Weight.  Mr.  Cliairman:  I  oulj 
want  to  utter  a  word  or  two  on  the  matter 
under  consideration,  and  I  do  not  want 
my  time  extended,  either.  [Laughter.] 
When  the  Constitution  of  1838  was  adopt- 
ed, giving  to  the  Governor  the  power  of 
appointment,  and  the  Senate  the  power  of 
approval,  that  I  considered  to  be  precisely 
right,  and  I  could  not  have  devised  any 
plan  for  the  selection  of  judges  better. 
However,  afterwards,when  another  propo- 
sition to  amend  the  Constitution  was  pro- 
posed and  it  was  left  to  the  people  to 
approve,  I  cast  my  vote  against  that 
proposition.  I  desii'ed  the  appointing 
power  to  remain  where  it  was ;  but  the 
franchise  was  given  to  the  people  of  the 
Commonwealth  to  elect  judges,  and  now 
I  do  not  believe  that  this  Convention  has 
the  power  to  take  it  from  them,  and  I  go, 
therefore,  at  the  present  time  for  their 
election,  and  shall  vote  for  it — not  because 
I  believe  it  to  be  the  best,  but  because  I 
believe  that  any  other  provision  would 
greatly  endanger  the  entire  instrument. 
That  being  tlie  case,  how  are  tliese  gen- 
tlemen to  be  placed  in  this  position  of  high 
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authority?  Wli3%  the  remark  has  beeu 
made  here  thai  it  would  be  by  a  caucus 
nomination.  So  it  would  ;  and  how  can 
you  help  it?  It  will  be  a  party  nomina- 
tion ;  it  must  necessarily  be  so.  But  I 
deny,  sir,  that  a  Convention  of  the  i^eople 
of  Pennsylvania,representing  either  partN", 
is  entitled  to  the  appellation  of  a  caucus. 
No,  sir ;  when  every  county  sends  up  its 
delegation  and  they  assemble  in  Conven- 
tion, it  is  something  above  a  caucus.  It  is 
the  act  of  the  people  through  their  polit- 
ical delegations. 

There  is  a  great  beauty  in  this  provision. 
I  was  glad  that  it  was  brought  before  tliis 
body  and  I  hope  it  will  pass,  for  I  know 
that  the  people  will  endorse  it.  Then 
when  each  party  assembles  and  nomi- 
nates its  candidate,  the  conflict  is  over. 
Each  voter,  though  two  are  to  be  elected, 
casts  but  one  ballot,  and  as  the  gentlemau 
from  Clearfield  (Mr.  Bigler)  has  so  well 
explained  it,  there  is  an  end  to  all  political 
conflict,  and  the  officers  elected  go  into 
their  positions  of  power  as  quietly  and  as 
gracefully  as  the  members  of  this  Conven- 
tion came  into  theirs.  I  think  that  was 
the  most  beautiful  spectacle  that  the  peo- 
ple of  this  Commonwealth  ever  beheld  ; 
that  one  hundred  and  thirty-three  gentle- 
men of  high  character  and  ability  should 
have  been  elected  to  their  places  here 
without  bmung  a  vote  or  firing  a  gun  or 
descending  into  the  sloughs,  or  invoking 
a  ballot.  Now,  it  is  not  for  me  to  chai-ac- 
terize  these  gentlemen.  They  are  before 
you  and  the  countrj^  and  I  doubt  if  better 
selections  could  be  made. 

And  how  were  these  gentlemen  placed 
in  nomination  ?  Many  of  them  by  State 
convention  of  each  party,  representing  in 
a  body  the  people  of  the  entire  Common- 
wealth. So  in  the  city  of  Philadelphia 
there  were  gentlemen  placed  in  nomina- 
tion in  the  sam6  manner  and  form,  and  to 
that  system  we  are  indebted  for  the  intro- 
duction of  some  of  the  soundest  legal 
minds  and  ability  that  by  any  means 
could  have  found  their  vray  into  this 
body.  Suppose  the  nominations  had 
been  made  in  the  usual  form  and  by  ward 
politicians,  and  these  gentlemen  of  the 
midnight  caucuses  had  nominated  the 
men  who  were  to  come  to  this  Conven- 
tion— who  would  they  have  been  ?    Not 

,  the  iSIerediths,  the  Cuylers,  and  the  Bid- 
dies, and  the  men  of  that  ilk. 

I  believe  it  is  the  wisest  proposition 
yet  brovight  before  this  Convention  or  be- 
fore this  country,  that  the  election  of  the 

judiciary  shall  be  taken  out  of  the  mire 


and  mud,  and  slush  and  slum  of  politi- 
cal organizations.  It  is  a  grand  and  glori- 
ous thing  that  we  shall  have  by  this  man- 
ner of  putting  candidates  in  nomination, 
men  who  will  be  elected  without  raising 
a  hand  or  spending  a  dollar ;  and  I  never 
shall  vote  for  a  principle  with  a  greatei^ 
willingness  and  freedom  of  heart  and 
soul  than  to  adopt  this  measure  for  nomi- 
nating the  men  who  are  to  expound  our 
laws ;  and  I  confess  that  I  was  astonished 
that  a  solitary  voice  in  this  body  should 
be  raised  against  a  projiosition  so  reason- 
able and  so  just  to  obtain  ends  so  mightj'- 
and  so  important  to  the  people  of  the 
Commonwealth. 

Now  the  fact  that  caucuses  are  to  nomi- 
nate amounts  to  nothing.  Somebody 
must  run ;  how  is  that  individual  to  bo 
indicated?  Would  you  have  one  thou- 
sand or  one  hundred  men  running  for  an 
office,  Avhat  chance  would  there  be  for  an 
election  ?  No,  sir,  the  parties  have  to  get 
together  and  put  their  best  men  in  the 
field  and  then  thej'  go  into  office  without 
the  candidates  being  obliged  to  hunt  up 
votes  or  spend  money  corruptly  to  iDrocure 
majorities. 

I  onlj'  rose  to  say  that  I  endoi'se  this 
principle  with  all  ray  heart.  I  shall  not 
vote  for  it  now,  and  always  whenever  an 
opportunity  presents,  whether  it  aj^plies 
to  the  Supreme  Court  or  the  common 
pleas,  or  to  school  directors  or  to  members 
of  the  Legislature.  Wherever  more  than 
one  is  to  be  elected  I  say  it  is  a  commend- 
able way  of  selecting  them  to  let  each 
man  vote  for  one  where  two  are  to  be 
elected,  or  to  vote  for  two  when  three  are 
to  be  elected,  as  proposed  in  the  amend- 
ment of  the  gentleman  from  Mont- 
gomery. 

Mr.  J.  Price  Wetherill.  Mr.  Chair- 
man :  I  intend,  in  the  few  remarks  I 
have  to  make  on  this  subject,  to  be  ex- 
tremely practical.  I  must  confess  that 
this  entire  system  in  theory  is  full  of  great 
beauty ;  but  it  behooves  us,  in  this  Con- 
vention to  look  at  it  in  a  practical  light 
and  to  ascertain  precisely  which  of  the 
two  systems  that  we  have  before  us  is  the 
better.  This  Convention,  if  I  understand 
the  question  aright,  has  for  the  first  time 
here  presented  the  two  questions  as  to  be 
free  or  limited  voting,  and  we  ought  to 
see  which  of  the  two  is  to  be  preferred. 
We  ought  to  compirethemsoas  to  decide 
which  one  we  believe  to  be  the  best ; 
whether  we  conceive  the  free  vote  to  be 
the  best,  or  whether  we  conceive  that  the 
limited  vote  presents  greater  advantages. 
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And  as  we  decide  this  question,  so  shall 
Tve  hereafter,  in  every  article  where  this 
sort  of  vote  Avill  occur,  place  there  that 
mode  which  we  now  select. 

What  lias  been  our  action  to-day?  I 
do  not  think  that  we  have  been  consistent. 
We  have  to-day  given  tlie  city  of  Phila- 
delphia with  regard  to  her  police  magis- 
tracy, without  any  discussion,  a  limited 
vote.  jS'o  discussion  whatever  was  elic- 
ited ;  but  because  these  courts  of  police 
were  confined  to  the  city  of  Philadelphia, 
and  the  countj^  outside  of  the  city  had  no 
interest  in  the  subject,  the  limited  vote 
was  adopted  as  a  matter  of  course,  whether 
it  is  the  true  principle  or  whether  it  is 
not.  Now  we  have  offered  by  my  col- 
league from  Philadelphia,  (INIr.  Dallas,) 
and  drawn  by  the  gentleman  from  Colum- 
bia, (Mr.  Buckalew,)  a  section  in  this  re- 
port which  declares  that  free  voting  is  the 
only  true  system.  In  the  same  article  we 
liave  applied  to  Philadelphia,  as  a  panacea 
for  some  of  our  troubles,  the  limited  vote. 
When  Vi^e  get  to  the  State  we  find  as  a 
panacea  for  our  troubles  that  we  there  re- 
quire a  different  sort  of  vote.  It  is  a  little 
strange  tliat  we  should  find  on  the  one 
side  gentlemen  framing  an  article  care- 
fully and  pi'udoEtly  in  support  of  the  free 
vote,  and  at  tlie  same  time  rising  in  their 
places  and  advocating  the  limited  vote. 

Xov,^,  as  a  layman  upon  this  subject, 
knov.'ing  its  importance,  and  feeling  that 
what  we  do  to-daj-,  Ave  must,  if  we  are  con- 
sistent, live  up  to  hereafter,  tlirougli  the 
various  articles  which  we  may  vote  upon, 
it  does  seem  to  me  an  essential  matter 
and  an  extremely  important  matter  for 
us  to  decide,  if  we  intend  to  have  this  sys- 
tem in  the  State,  whether  the  free  or 
whether  the  limited  vote  is  tlie  best. 

Now,  sir,  I  do  not  think,  as  far  as  I  am 
concerned,  that  we  are  readj^  for  so  im- 
portant a  question  as  that  this  afternoon. 
I  hear  on  all  sides  objections.  If  we  had 
the  opportunity^  fairly  to  look  at  it,  what 
should  we  find  ?  The  voters  in  the  State 
of  Pennsylvania,  if  you  please,  as  taken 
by  the  vote  electing  delegates  to  this  Con- 
vention, amount  to  about  three  liundred 
thousand,  and  if  we  have  seven  judges  of 
the  Supreme  Court  to  elect  on  this  free 
principle,  how  does  it  work?  One  hun- 
dred and  fiftj^-one  thousand  would  be  the 
majority  of  the  three  hundred  thousand, 
and  twentj'-two  thousand  votes  on  this 
cumulative  i^rinciple  could  elect  a  Su- 
preme Judge.  That  is  a  dangerous  power. 
I  know  something  of  the  working  of  the 
combinations  in  the  city  of  Philadelphia, 


and  when  I  know  that  they  can  control, 
perhaps,  eigliteen  thousand  votes  to-day, 
do  I  not  know  that  they  will  move  heaven 
and  earth  to  get  a  few  thousand  more,  and 
by  controlling  twenty-tv\'0  thousand  votes, 
they  control  a  judge  of  the  Supreme 
Court.  As  I  said  before,  is  there  merit 
enough  on  the  other  side  of  the  question 
which  will  overcome  this  evil? 

I  have  been  told  all  along  in  regard  to 
the  question  of  the  limited  vote,  that  if 
we  would  free  oureelves  from  the  weight 
under  which  we  now  stagger  politically, 
the  only  true  way  would  be  to  cut  our- 
selves loose  from  party  tyranny,  and  to 
free  oureelves  from  the  crack  of  the  party 
lash.  Now,  sir,  my  objection  to  this 
limited  vote  is  that  we  are  not  free  either 
from  the  one  or  the  other ;  but  by  the  sys- 
tem which  the  gentlemen  so  earnestly 
advocate  here,  we  are  bound  just  as  much 
to  that  tyranny  against  "which  so  many 
have  fought  so  vigorously  for  so  many 
3"eai-s,  and  against  Avhich  they  will  rebel 
to  the  end  of  time  ;  that  we  are  here,  by 
our  acts,  not  only  endorsing,  but,  per- 
haps, submitting  to  that  very  tyi^anny,  and 
to  that  very  lash  under  which  we  hare 
suffered  so  long  and  which  Ave  desi>ise  so 
much. 

NoAA',  for  these  feAV  reasons  I  do  hope 
that  we  shall  be  extremely  careful  how 
we  are  carried  away  by  theories  apparent- 
Ia^  so  beautiful  and  so  desirable,  and  lose 
sight  of  the  practical  working  of  so  im- 
portant a  question  as  this. 

Mr.  Patton.  Mr.  Chairman:  There 
are  three  primary  forms  of  gOA"ernment, 
as  you  are  aAvare :  a  monarchy,  Avhere 
the  supreme  power  is  A-ested  in  one  per- 
son, called  a  king,  Avhich  is  said  to  be  the 
strongest ;  an  aristocracy,  where  it  is 
A^ested  in  a  fcAV  persons  called  the  nobil- 
itA%  which  is  said  to  be  the  Avisest ;  and  a 
democracy,  Avhere  it  is  A-ested  in  the  mass 
of  the  people,  Avhich  .is  said  to  be  the 
purest.  The  elements  of  all  other  forms 
of  government  are  taken  from  these. 
Democratic  and  republican  gOA'eniments 
are  SAmonymous,  both  being  governments 
of  the  people. 

In  a  populous  gOA^ernment,  sir,  coA'ering 
a  large  area  like  ours,  a  pure  democracy 
is  impracticable,  but,  next  to  it,  we  haA'e 
adojited  a  representative  democracy, 
Avhere  the  people  delegate  their  poAver  to 
certain  agents,  called  representatiA'Cs ; 
and  the  modes  adopted  for  obtaining  the 
collectiA'e  Avill  and  wisdom  of  the  people 
in  selecting  them,  are  by  a  plurality  or  a 
majority  of  their  votes,  through  the  me- 


CONSTITUTIONAI.  CONVENTION. 


339 


dium  of  the  elective  franchise.  A  plu- 
rality is  where  a  candidate  is  elected  hy  a 
majority  over  his  higliest  opposing  candi- 
date. A  majority  is  where  he  receives  a 
majority  over  the  combined  vote  of  all 
his  opi^osing  candidates,  as  you  are  well 
aware,  Mr.  Chairman,  and  therefore  ap- 
proximates nearer  to  a  pure  democracy 
than  a  plurality,  because  it  expresses  tlie 
will  of  a  larger  number  of  the  people, 
whereas  a  plurality  may  express  the  will 
of  onlj^  a  third  of  thenr  ;  but  this  minor- 
ity representation  system  is  an  improve- 
ment upon  both  of  tliose  modes,  and  is 
advancing  a  step  farther  in  the  right 
direction,  because  it  expresses  tlie  repre- 
sentative will  of  the  whole  people,  and 
prevents  a  uaere  numerical  majority  from 
monopolizing  nearly  all  of  the  offices  and 
the  whole  machinery  of  the  government. 
Experience  has  shown  tliat  large  partisan 
repi'esentative  majorities  are  more  arbi- 
trary and  despotic,  and  more  prone  to 
corruption  than  where  party  representa- 
tion is  more  equallj^  balanced,  because,  in 
all  deliberate  bodies,  there  are  to  be 
found  some  purely  virtuous  and  fastidi- 
ously conscientious  men,  who  will  op- 
pose schemes  of  corruption,  and,  by  this 
system,  neither  party  can  have  a  large 
representative  majority;  and  hence  con- 
scientious members  can  and  will  justly 
wield  the  balance  of  power  and  thus  pre- 
serve the  integrity  and  purity  of  legisla- 
tion. 

Mr.  Chairman,  allow  me  to  illustrate  in 
a  word  tlie  practical  operation  of  this 
improved  system  of  free  voting,  as  I  un- 
derstand it.  For  instance  we  will  sup- 
13ose  there  are  two  candidates  to  be  elect- 
ed in  an  election  district  containing  one 
thousand  voters — that  the  dominant  party 
has  six  hundred  and  the  minority  four 
hundred  votes — being  a  majority  for  the 
former  of  two  hundred.  Each  voter  is  en- 
titled to  cast  two  votes ;  or,  in  other 
words,  to  cast  as  many  votes  as  there  are 
candidates  to  be  elected ;  and  may  divide 
them  between  the  two  candidates  or  give 
them  both  to  one  candidate.  The  domi- 
nant party  will,  of  course,  nominate  and 
vote  for  their  two  candidates;  because 
tliey  know  they  can  elect  one  of  the  two 
candidates,  at  all  events,  and  have  a 
chance  to  elect  them  both.  The  minority 
party  nominate  but  one  candidate,  be- 
cause they  know  tiiey  can  elect  him  by 
concentrating  their  two  votes  apiece  upon 
him ;  which  will  give  him  a  total  of 
eight  hundred  votes;  whereas  the  domi- 
nant part}'  bj'  dividing  their  votes  equal- 


ly between  their  two  candidates  neither  of 
tliem  can  receive  more  than  six  hundred 
votes  ;  and  hence  the  minority  party  elect 
tlieir  one  candidate  by  two  hundred  ma- 
jority, whereas,  if  they  had  run  two  can- 
didates, they  could  not  have  elected  either 
of  tlieni.  Thus  we  see  that  by  this  system 
the  minoritj'^  can  be  rei^resented  as  well 
as  the  majority ;  and  where  there  are  a 
large  number  of  candidates  to  be  voted 
for — say  for  Presidential  electors — the  mi- 
nority party,  by  concentrating  all  their 
votes  on  a  portion  of  their  electoral  ticket 
in  accordance  with  the  relative  numerical 
strength  of  the  parties,  can  thus  secure  the 
election  of  their  fair  proportion  of  the 
electors;  but  in  no  case  can  the  minority 
defeat  the  will  of  the  majority  of  the  peo- 
ple, where  the  voters  of  the  dominant 
party  strictly  adhere  to  a  partj'  vote  ;  and 
a  minoritj^  may  be  too  insignificant  to 
derive  an.y  benefit  from  the  system. 

Again,  sir,  suppose  tlie  State  should 
elect  its  quota  of  congressmen  by  a  gen- 
eral State  ticket.  On  the  majority  iirinci- 
ple,  the  dominant  party,  having  only  one 
majority  in  the  State,  could  then  elect 
all  of  the  congressmen;  but  under  tJds 
improved  sj^stem  of  free  voting  the  mi- 
nority can  elect  its  fair  proportion  of  them. 
The  general  ticket  system  has  been  tried 
on  tlie  majority  plan,  and,  resulting  in  a 
IDartisan  monoi)oly  of  all  the  congressmen, 
it  was,  from  a  sense  of  common  justice, 
superseded  and  partially  improved  upon 
by  adopting  the  present  district  sj-stem ; 
but  this  improvement  has  become  a  dead 
letter  by  the  fraudulent  gerrymandering 
process. 

In  my  humble  judgment,  in  order  to 
secure  a  fair  and  equitable  reiiresentation 
in  our  State  and  national  Legislatures,  the 
proper  and  better  mode  would  be  to  di- 
vide the  State  into  double  congressional 
and  legislative  districts,  so  as  to  be  ena- 
bled to  give  effect  to  the  minority  repre- 
sentation system  when  adoi^ted,  as  I  ho^ie 
it  vdll  be. 

There  is  another  mode,  Mr.  Chairman, 
with  similar  results,  indicated  by  this  im- 
proved system,  v.'hich  was  wisely  adopted 
by  the  Legislature  in  providing  for  our 
election  to  this  body,  in  order  to  invest  it, 
as  far  as  iiossible,  with  freedom  from  part^- 
trammels  and  influences;  and  for  whicli 
it  deservestlie  grateful  remembrance  of  the 
people  of  tlie  State,which  I  will  very  briefly 
exjilain  in  this  connection  for  the  benefit 
of  those  constituents  who  have  not  given 
it  their  particidar  attentioii.  Let  us  sup- 
pose tliere  is  a  triple  election  district  con- 
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taining  three  thousand  votes,  with  three 
candidates  to  be  elected  ;  and  tlie  voters 
are  each  allowed  but  two  votes.  In  that 
case  the  dominant  party  can  only  elect  two 
candidates  out  of  the  three,  which  was  the 
case  in  our  election  to  this  body,  and,  con- 
sequently^ we  find  ourselves,  politically, 
nearly  equally  balanced,  there  being  only 
live  republican  majority.  Whereas,  if 
we  had  been  elected  from  the  genyman- 
dered  legislative  districts  without  this  re- 
striction the  majority  would  have  been 
more  than  quintui^led,  and  all  our  mea- 
sures would,  probably,  have  been  shaped 
by  the  sinister  hand  of  insidious  and  irre- 
sponsible partisanship.  This  system  would 
lessen  the  temptation  to  gerrymandering 
election  districts,  so  dishonorably  resorted 
to  by  the  different  parties,  and  by  thus  en- 
couraging minorities  it  would  call  out  a 
fuller  attendance  at  primary  meetings, 
and  elicit  a  stronger  expression  at  the 
polls ;  and,  moreover,  it  would  make 
modest  merit,  instead  of  brawling  syco- 
phancy, a  passport,  to  office. 

Mr.  Chairman,  this  great  improvement 
upon  the  elective  system  has  been  adopt- 
ed by  the  State  of  Illinois,  and  works 
well ;  and  it  commends  itself  so  strongly 
to  our  sense  of  justice  and  equitj"-,  that  I 
cannot  see  why  it  should  not  receive  the 
imanimous  endorsement  of  this  Conven- 
tion. In  fact,  it  is  the  policy  of  all  par- 
ties to  support  it,  because,  by  the  fluctua- 
tions of  parties,  the  party  in  power  to-day 
may  be  in  the  minority  to-morrow,  when 
it  would  be  glad  to  avail  itself  of  the  aid 
of  this  system  in  rescuing  it  from  the  re- 
taliatory oppressions  of  a  new  party  ascen- 
dency. Notwitlistanding  partisan  mis- 
representation, the  principle  of  minority 
representation  is  popular  with  the  honest 
masses  of  ail  parties ;  because  it  comports 
with  the  genius  and  policy  of  our  govern- 
ment, and  is  eminently  just  to  all  and  un- 
j  ust  to  none. 

Mr.  Mitchell.  Mr.  Chairman:  I 
must  add  my  appeal  to  the  Convention  in 
favor  of  the  principle  of  minority  repre- 
sentation in  the  Supreme  Court.  I  do 
not  pretend  to  apply  this  principle  to  any 
other  court  than. the  Supreme  Covirt ;  and 
I  do  not  think  that  the  principle  of  mi- 
norit^^  representation  is  necessary  in  the 
Supremo  Court  for  ordinary  occasions  and 
in  ordinary  [times,  but  I  do  ask  of  the 
gentlemen  of  this  Convention  to  lift 
themselves  above  the  ordinary  level  \n 
the  consideration  of  this  question. 

The  delegate  from  Delaware  asks  how  can 
any  lawyer  look  at  a  question  except  from 


the  same  point  of  view  as  any  other  legal 
gentleman ;  that  is,  he  thinks  two  lawyers 
can  have  but  the  same  view  of  a  legal 
question.  I  have  listened  to  the  gentleman 
with  a  great  deal  of  attention,  and  I  grant 
that  on  a  pure  legal,  ordinary  question, 
legal  minds  do  not  often  disagree,  and 
therefore,  I  say  that  the  doctrine  of  mi- 
nority representation  does  not  api^ly  to 
the  Supreme  Court  in  ordinary  occasions. 
But  there  are  times  when  the  foundations 
of  society  aye  shaken  ;  there  are  times,  ex- 
traordinary times,  when  men  feel  that 
rights,  as  dear  to  them  as  life,  are  tremb- 
ling in  the  balance  of  judicial  decision  ; 
and  in  those  times  when  men's  hearts  are 
throbbing  with  anxiety,  when  they  feel 
tliat  there  is  something  above  and  be- 
yond all  political  considerations  at  stake, 
I  would  invoke  of  this  Convention  the 
doctrine  of  minority  representation  as  ap- 
plied to  the  Supreme  Court  of  my  State. 

I  say  to  every  gentleman  here  that 
Avhen  great  questions  of  constitutional 
right  are  to  be  adjudicated  by  this  court, 
not  now,  but  in  times,  as  I  have  said, 
Avhen  the  rights  of  men  are  coming  up  for 
decision  before  the  tribunal — I  appeal  to 
to  the  candor  of  every  man  here,  let  him 
be  of  whatever  shade  of  opinion  he  may 
be,  would  he  not  say  to  me,  and  would 
not  the  majority  of  this  Convention, 
tliough  differing  Ixoni  ine  in  oj^inion,  say 
to  me,  that  in  those  times,  when  men's 
rights  are  ti'embling  in  the  balance  of  ju- 
dicial decision,  that  every  citizen  of  this 
Commonwealth  should  be  represented 
there  as  far  as  his  peculiar  opinions  are 
concerned  ;  and  this  can  only  be  obtained 
by  minority  representation. 

I  have  in  my  mind,  Mr.  Chairman,  a 
time  when  the  people  of  Pennsj'lvania 
were  looking  to  the  decision  of  the  Su- 
preme Court  of  this  State  with  terrible 
and  awful  feelings.  Political  considera- 
tions vanished.  It  was  tlien  that  higher 
and  nobler  feelings  Avere  at  stake ;  and 
yet  every  man  in  this  broad  Common- 
wealth, if  he  could  feel  that  his  shade  of 
opinion  was  repiesented  there,  would 
have  felt  safer  and  better  and  more  tran- 
quil Avhen  he  was  using  every  possible  ef- 
fort, as  became  a  good  citizen  of  the  State 
of  Pennsylvania  and  of  the  United  States, 
to  sustain  the  government  in  its  hour  of 
peril. 

Now,  I  state  to  the  members  of  this 
Convention  that  the  doctrine  of  minority 
representation  can  do  no  harm  ;  it  can 
onlj^  on  occasions  of  this  kind  work  ex- 
ceeding great  good.     The  humblest  citi- 
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zen  of  Pennsj'lvania  has  a  right  to  know 
that  in  times  of  great  excitement,  in 
times  of  great  peril,  when  constitutional 
questions  are  to  he  passed  upon, his  rights 
will  not 'be  infringed  upon,  and  the  Su- 
preme Court  of  Pennsylvania  cannot  af- 
ford to  infringe  upon  the  rights  of  the 
hu.mblest  of  the  people  of  this  State. 
How  is  it  if  in  times  of  great  excitement 
the  feelings  of  the  people  are  outraged  by- 
judicial  decision  ?  They  will  feel  that  they 
as  citizens  of  the  great  Commonwealth  of 
Pennsylvania  have  been  insulted  and 
their  rights  stricken  down.  Minority 
rei^resentation,  while  it  may  work  great 
good,  cannot  stop  the  progress  of  the 
great  leading  constitutional  ideas  that  will 
come  before  the  Supreme  Court,  and  it 
may  have  a  healthy  efloct  and  prevent 
them  from  going  too  far,  from  disrupting 
the  ties  of  society  and  from  striking  down 
by  judicial  decision  what  is  near  and  dear 
to  every  man. 


Mr.  Worrell.  Mr.  Chairman,  I  move 
that  the  committee  of  the  whole  now  rise, 
report  progress,  and  ask  leave  to  sit 
again. 

The  motion  was  agreed  to,  there  being, 
on  a  division,  ayes  thirty-six,  noes  nine- 
teen. 

The  committee  rose  ;  and  the  President 
having  resumed  the  chair,  the  Chair- 
man (Mr,  Harry  White)  reported  that 
the  committee  of  the  whole  had  had  un- 
der consideration  the  article  reported  by 
the  Committee  on  the  Judiciary,  and  had 
instructed  him  to  report  progress  and  ask 
leave  to  sit  again. 

Leave  was  granted  to  the  committee  of 
the  whole  to  sit  again  to-morrow. 

Mr.  Worrell.  I  move  that  tlie  Con- 
vention adjourn. 

The  motion  was  agreed  to  ;  and  (at  five 
o'clock  and  forty-eight  minutes  P.  M.) 
the  Convention  adjourned. 
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Tuesday,  May  13,  1873. 

The  Convention  met  at  10  o'clock  A.  M. 
The  Journal  of  yesterday's  proceedings 
was  read  and  approved. 

LEAVE   OF   ABSENCE. 

Mr.  Minor  asked  and  obtained  leave  of 
absence  for  Mr.  Mantor  for  a  few  daj's 
from  to-day. 

Mr.  Patton  asked  and  obtained  leave  of 
absence  for  Mr.  Horton  for  a  few  days 
from  to-day. 

Mr.  Reynolds  asked  and  obtained  leave 
of  absence  for  Mr.  Church  for  a  few  days 
from  to-day. 

OFFICTAL  reporter's  ACCOUNTS. 

Mr.  Hay.  From  the  committee  on  Ac- 
covmts  and  Expenditures  of  the  Conven- 
tion, reported  the  following  resolution : 

Resolved,  That  a  warrant  be  drawn  for 
the  payment  to  D.  F.  Murphy,  Official  Re- 
porter of  the  Convention,  of  the  sum  of 
§8,000,  to  be  accounted  for  by  him  in  the 
settlement  of  his  accounts  as  such  Re- 
porter. 

The  resolution  was  tv>'ice  read  and 
agreed  to. 

THE   JUDICIAL   SYSTEM. 

Mr.  Minor.  Mr.  President:  I  move 
that  the  Convention  resolve  itself  into 
committee  of  the  whole  on  the  article 
reported  by  the  Committee  on  the  Judi- 
ciary. 

The  motion  was  agreed  to,  and  the  Con- 
vention resolved  itself  into  committee  of 
the  whole,  INIr.  Harry  White  in  the  chair. 

The  Chairman.  The  committee  of  the 
Avhole,  when  it  last  rose,  had  before  it  sec- 
tion sixteen  of  the  report  of  the  Commit- 
tee on  the  Judiciary.  The  question  be- 
fore the  committee  of  the  whole  was  upon 
the  amendment  of  the  delegate  from  But- 
ler (Mr.  J.  N.  Purviance)  to  the  amend- 
ment of  the  delegate  from  Montgomery 
(Mr.  Corson.)  The  amendments  will  be 
read. 

The  Clerk  read  the  amendment  of  Mr. 
Corson  as  follows : 

To  strike  out  the  section  and  insert : 
"Whenever  two  judges  are  to  be  chosen 
for  tlie  same  term  of  service,  each  voter 


shall  vote  for  only  one  ;  and  when  three 
are  to  be  so  chosen  he  shall  vote  for  no 
more  than  two ;  and  candidates  highest 
in  vote  shall  be  elected." 

Also  the  amendment  of  Islr.  J.  N.  Pur- 
viance, which  was  to  add  to  the  amend- 
ment as  a  proviso : 

^^ Provided,  This  mode  of  election  shall 
only  apply  to  the  election  of  j  vidges  of  the 
Supreme  Court." 

The  Chairman.  The  question  is  upon 
the  proviso. 

Mr.  MacVeagh.  Mr.  Chairman:  I 
feel  compelled  to  state  to  the  committee 
of  the  whole 

Mr.  Walker.  AVill  the  gentleman 
from  Pauphin  yield  for  a  moment  ? 

jSlr.  IMacVeagh.    Certainly. 

INIr.  AValker.  Before  we  go  on  had  we 
not  better  understand  where  we  are  ?  As 
I  understand,  section  sixteen  is  an  amend- 
ment and  not  a  section 

The  Chairman.  The  Chair  will  try  to 
make  himself  understood  by  the  commit- 
tee of  the  whole  in  explaining  this  sub- 
ject. Section  sixteen  of  the  present  report 
of  the  Committee  on  the  Judiciary  is  be- 
fore the  committee  of  the  whole  as  a  sec- 
tion contained  m  that  report.  When  that 
section  was  read,  the  delegate  Irom  jNIont- 
gomery  (Mr.  Corson)  offered  an  amend- 
ment to  it,  to  strike  out  and  insert  a  new 
section.  To  that  amendment  the  delegate 
from  Butler  (Mr.  J.  N.  Purviance)  offered 
another  amendment  in  the  shape  of  a 
proviso.  The  question  now  is  upon  the 
proviso  ottered  by  the  delegate  from 
Butler. 

Mr.  Walker.  As  I  understand  the 
question,  that  is  not  correct.  When  the 
original  report  of  the  Committee  on  the 
Judiciary  was  before  this  committee  of 
the  whole,  an  amendment  was  offered  b3^ 
the  delegate  fi-om  the  city  (INIr.  Pallas) 
to  a  section  of  that  report,  and  that  amend- 
ment is  the  section  that  is  now  before  the 
House.  When  the  article  reported  by  the 
committee  had  been  progressed  with  to  a 
certain  extent,  it  was  again  agreed  to  re- 
print the  report,  correcting  it  so  as  to  cor- 
respond with  amendments  that  had  boen 
made  in  committee  of  the  wliole.    With 
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that  re-print  this  amendment  oflfered  by 
the.delegate  from  Philadelphia  was  also 
printed.  Now,  it  is,  as  1  understand  it, 
simply  an  amendment,  and  not  a  new 
section,  and  that  amendment  has  been 
proposed  to  be  amended  by  the  delegate 
from  ISIontgomery.  Hence  the  amend- 
ment offered  by  the  delegate  from  Butler 
is  out  of  order. 

The  Chairjiax.  The  Chair  will  ex- 
plain that,  as  a  matter  of  history,  perhaps 
the  delegate  from  Erie  is  correct.  As  the 
section  was  originally  reported  from  the 
Committee  on  the  Judiciary,  it  was  the 
understanding  of  the  Chair  that  this  sec- 
tion as  found  here,  in  its  exact  verbiage, 
was  not  in  the  report. 

Mr.  MacVeagh.  There  was  no  section 
on  the  subject. 

The  Chairman.  It  is  the  recollection 
of  the  Chair  that  there  was  general  au- 
thority given  to  the  chairman  of  the  Com- 
mittee on  that  Judiciary  to  have  the  arti- 
cle reported  by  that  committee  reprinted 
in  accordance  with  certain  amendments 
which  has  been  made  by  the  committee 
of  the  whole.  By  common  consent  that 
report  was  received  by  the  Convention, 
and  this  section  was  found  in  this  report 
thus  accepted,  as  section  sixteen  of  the  re- 
port. Therefore  the  question  now  is  on 
the  amendment  offered  by  the  delegate 
from  Butler  to  the  amendment  of  the  dele- 
gate from  ]Montgomer3^ 

Mr.  Darlington.  Mr.  Chairman :  I 
think  there  is  still  a  misapprehension 
somewhere.  Undoubtedly,  this  section 
was  not  a  part  of  the  report  of  the  com- 
mittee, as  it  has  been  disavowed  here 
over  and  over.  "When  that  matter  was 
recommitted  to  the  chairman  of  the  com- 
mittee, it  was  to  exscind  those  parts  which 
related  to  the  circuit  court,  that  having 
been  decided  against,  and  to  rei^ort  the 
action  of  the  committee  andiiobody  el?e's 
upon  the  other  matters,  and  how  this 
came  to  get  foisted  into  the  report  of  the 
committee  has  not  yet  been  very  clearly 
developed ;  but  certain  it  is  that  this  is 
not  a  part  of  the  report  of  the  committee. 
Therefore  it  can  only  be  here  as  an 
amendment  proposed  by  somebody,  and 
that  being  the  case,  the  amendment  of 
the  gentleman  from  Montgomery  is  the 
last  amendment  that  can  be  oflfered. 

The  Chairman.  The  Chair  has  decided 
this  question.  When  the  committee  rose 
on  last  Friday  week,  general  authority 
was  given  to  the  chairman  of  the  Judi- 
ciarj^  Committee  to  have  a  reprint,  and  a 
subsequent  report  was  made  and  received 


by  the  Convention,  and  it  has  proceeded 
thus  far  to  the  sixteenth  section.  The 
question  is  decided  by  the  Chair. 

Mr.  Buckalew.  I  beg  leave  to  call  the 
attention  of  the  Chair  in  addition,  to  at 
least  one  point,  and  that  is  that  when  we 
took  this  subject  up  the  last  time,  at  the 
suggestion  of  the  chairman,  and  by  com- 
mon consent,  the  rej^ort  of  the  committee 
was  to  be  taken  as  the  text,  as  the  original 
report. 

Mr.  J.  IS".  PuRviANCE.  I  wish  to  with- 
draw the  amendment,  to  the  amendment 
and  that  will  place  it  beyond  question. 
"We  can  then  get  at  the  main  question 
on  the  amendment  offered  by  the  gen- 
tleman from  Montgomery. 

Mr.  Armstrong.  I  desire  that  there 
should  be  no  misapprehension  on  this 
subject  so  far  as  the  chaii-man  of  the  com- 
mittee is  concerned.  When  this  proposi- 
tion was  offered,  it  was  offered  as  an  ad- 
ditional section.  I  objected  to  it  at  the 
time  as  not  being  at  its  proper  place.  Of 
course,  it  was  the  right  of  the  party  to 
offer  it  at  any  place  it  may  be  as  an  ad- 
ditional section.  Then  by  common  con- 
sent, for  the  information  of  the  commit- 
tee, it  was  printed,  where  it  is.  When 
this  reprint  was  brought  into  the  House 
bj^  unanimous  consent,  it  was  substituted 
in  place  of  the  original  report,  and  thus 
the  question  stands. 

The  Chairman.  The  delegate  from 
Dauphin  (Mr.  MacVeagh)  has  the  floor. 
The  delegate  from  Butler  (^Mr.  J.  N.  Pur- 
viance)  in  the  meantime  has  withdrawn 
his  amendment  to  the  amendment  of  the 
gentleman  from  Montgomery. 

:SIr.  MacVeagh.  It  may  very  well  be, 
Mr.  Chairman,  that  it  was  printed  in  this 
form  with  the  general  consent  of  the 
committee,  but  it  certainlj'  is  unfortunate 
that  such  consent  was  given  and  that  so  > 
grave  a  section  as  this,  going,  possibly,  to 
the  very  roots  of  the  success  of  our  work, 
should,  m  the  words  of  the  delegate  from 
Chester,  be  foisted  into  a  report  from  a 
committee  to  whose  consideration  it  never 
was  presented,  and  who  never  said  yea  or 
nay  upon  the  matter. 

It  is  here,  however,  and  may  be  re- 
garded as  in  all  respects  properly  here, 
except  that  it  ought  not  to  have  been 
printed  as  a  section  as  it  is.  And  that  be- 
ing so,  while  it  may  be  clear  that  the  ma- 
jority of  this  committee  has  made  up  its 
mind,  as  I  know  many  gentlemen  think, 
to  incorporate  this  section  into  the  Consti- 
tution which  we  are  to  submit,  I  cannot 
refrain  from  expressing  my  disapproval  of 
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it,  and  the  very  sincere  and  thorough  re- 
gret with  which  I  shall  witness  its  adop- 
tion. 

Whatever  may  be  the  merits  of  this 
method  of  voting,  whatever  may  be  the 
differences  of  opinion  tliat  existed  about 
it,  I  am  very  clearly  of  opniion  that  thisis 
not  the  time  to  force  a  decision  upon  the 
question.  There  are  those  who  thinJs  that 
representative  government  to-day  is  al- 
ways too  strong,  too  isowerful,  and  that 
you  want  indecision  rather  than  decision. 
There  are  those  who  believe,  on  the  otlier 
hand,  that  if  representative  governinent 
is  to  exist  at  all,  especially  in  these  daj^s 
of  anarchic  movements,  it  needs  more 
power,  more  strength  of  will,  more  ca- 
pacity for  decision  and  for  action,  and 
therefore  they  rather  j)refer  to  strengthen 
the  hands  of  those  who  are  to  administer 
the  government  than  to  weaken  their 
hands,  and  it  Avould  not  be  a  desirable 
object  in  their  view  to  secure  a  legislative 
department  of  the  government  in  which 
every  peculiar  opinion  should  be  repre- 
sented, in  which  every  shade  of  conflict- 
ing opinion  should  have  a  spokesman, 
and  from  which  no  clear  and  definite 
policy  would  be  possible.  On  the  other 
hand,  they  desire  to  see  a  majority  party 
in  possession  of  the  government  and  re- 
sponsible for  the  government  in  all  its 
departments  of  political  action  and  of 
political  selection,  and  whenever  that 
majority  party  fails  in  its  duty,  then  they 
desire  to  see  it  turned  out  of  power  and 
its  opponent  put  in  power  ;  but  while  it  is 
there  they  desire  to  see  it  invested  with 
actual  and  not  with  nominal  authority, 
with  power  to  pass  its  own  measiires  and 
take  the  responsibility  of  them,  and  not 
be  obliged  to  go  upon  its  knees  to  this 
petty  faction  and  that  petty  faction,  and 
ask  their  permission  to  enact  a  law  or  to 
maintain  a  policy. 

But  whatever  differences  may  exist 
upon  the  general  subject,  I  implore  gen- 
tlemen to  reconsider  the  matter  whether 
it  is  wise  for  them  here  and  now  to  talte 
a  certain  proportion  of  political  power 
from  the  majority  party  of  tliis  Common- 
wealth and  give  it  over  to  the  minority. 

It  will  not  do  to  take  the  election  of 
this  Convention  as  an  example  of  a  wise 
method  of  selection.  There  may  be  an 
accidental  man  hero  and  there  who  was 
elected  by  the  people,  but  the  vast  major- 
ity of  us  never  underwent  a  ijopular  scru- 
tiny at  all.  We  are  the  choice  simply  of 
the  nominating  conventions  of  our  respec- 
tive political  parties  with  an  absolute  veto 


upon  the  power  of  the  i^eople  to  say  yea 
or  nay.  No  man  in  my  district  had  an 
effective  opportunity  to  say  that  he  did . 
consider  me  a  proper  person  to  represent 
him  after  my  political  Convention  said 
yea ;  and  nobody  is  here  with  any  better 
title  than  I  am,  possibly  with  one  or  two 
exceptions ;  and  I  am  not  sure  even  of  any 
exceptions  existing. 

We  are  in  no  sense  a  representative 
body  of  tlie  people  of  Pennsylvania,  and 
never  were,  and  the  people  understand 
that  thoroughly.  They  know  that  we  not 
only  were  not  elected  by  them,  but  that 
some  of  us  were  not  even  elected  by  the 
body  itself;  that  a  trap-door  is  opened 
and  one  man  goes  down  and  another  man 
comes  up  and  is  to  assist  in  framing  a  fun- 
damental law  for  the  State  ;  and  not  only 
have  not  the  people  of  any  township  been 
consulted,  but  the  majority  of  this  body 
is  not  consulted.  Fourteen  or  fifteen  gen- 
tlemen meet  together  and  say,  "  this  man 
shall  go  down  and  the  other  man  shall 
come  up"  to  frame  a  fundamental  law  for 
the  people  of  Pennsylvania,  and  the  will 
of  that  little  party  caucus  is  absolute  ;  and 
you  speak  as  if  the  people  preferred  this 
method  of  selecting  great  political  ofiELf 
cers ! 

I  beg  you  to  believe  it  is  not  so,  and  the 
results  which  my  friend  from  Potter  (Mr. 
Mann)  tliought  so  lovely  and  beyond 
praise,  are  not  at  all  lovelj^  Do  not  for- 
get that  there  is  a  great  party  in  Pennsyl- 
vania that  for  a  dozen  years  has  adminis- 
tered her  government,  made  her  laws, 
collected  her  taxes,  conducted  all  the  va- 
rious departments  of  her  public  life,  and 
that  upon  the  conduct  of  that  party  Avas 
put  the  seal  of  approval  of  forty  thousand 
majority  when  we  were  elected  ;  and  j^et 
what  is  that  party  compelled  to  see  ?  Com- 
pelled to  see  a  Convention  elected  simul- 
taneous with  the  register  of  that  vast  ma. 
jority  after  twelve  3'ears  of  service,  that 
not  only  docs  not  represent  her,  but  rep- 
resents essentially  her  life-long  antago- 
nist, and  she  sees  herself  nominally  in 
a  majority  of  three  or  four,  but  over- 
weighted immensely  in  the  persons  of 
gentlemen  of  great  repute,  for  length  and 
brilliancy  of  public  service,  for  the  pos- 
session of  all  the  elements  which  go  to 
make  up  weight  in  a  deiberative  assem- 
bly. Sbe  sees  herself  everywhere  out- 
side of  this  Convention  a  giant  in  the 
land,  having  power  and  not  afraid  to  ex- 
orcise it,  and  submitting  the  methods  of 
its  exercise  to  the  judgment  of  the  people 
over  and  over  again.    But  in  this  Conven- 
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tion  she  sees  herself  bound  around  with 
fetters  of  iron,  hand  and  foot,  and  deliv- 
ered over  to  her  enemj^.  She  sees  in  tbe 
rolls  of  your  delegates  a  great  Chief  Jus- 
tice, (Mr.  Black,)  who  has  served  the 
State  in  her  highest  place  of  power,  who 
advancing  tlirough  the  grades  of  State 
service,  was  called  to  ampler  fields  of  la- 
bor and  there  came  to  the  step  next  the 
throne  itself.    She  sees  beside  liim 

Mr.  Boyd.  Will  the  delegate  allow  me 
to  aslv  him  a  question  ? 

Mr.  MacVeagh.  Xot  just  now,  but  in 
a  moment.  Slie  sees  beside  him  another 
eminent  member  of  the  opposition  whose 
name  is  known  everywhere  throughout 
the  land,  who  also  has  served  the  State 
elsewhere,  who  has  been  a  candidate  for 
her  highest  office  here  and  has  sat  in  her 
cliief  seat  of  justice,  [referring  to  Mr. 
Weodward.]  She  sees  beside  them,  as  if 
that  were  not  enough,  another  gentleman 
who  has  served  the  State  long  and  Avell 
for  his  party;  w"hose  ambition  was  not 
bounded  by  the  limits  of  tlie  State,  but 
who  was  commissioned  by  his  party  to 
serve  her  on  amjjler  fields  of  service  also, 
and  wlio  comes  to  ns  enriched  with  an 
experience  of  six  years  in  the  Senate  of 
the  United  States,  [referring  to  Mr. 
Buckalew.]  And  alongside  of  him,  as  if 
lie  was  not  enough,  a  reinforcement  has 
been  lately  added  in  the  jjerson  of  another 
gentleman,  who,  3'ears  ago  served  tliis 
.State  as  her  Governor  and  also  served  her 
in  the  Senate  of  the  United  States,  [re- 
ferring to  Mr.  Bigler,]  with  honor  and 
credit  for  six  years,  and  thus  on  all  sides 
she  sees  herself  confronted  witli  men  Avho 
in  all  respects  perha^is  are  the  very  wisest 
and  ablest  leaders  of  the  political  organ- 
ization that  is  in  the  minority-.  All  this 
is  done  in  spite  of  forty  thousand  popular 
majority,  and  a  great  politic  organization 
finds  itself  in  a  majority  technically  of 
tliree  or  four,  but  with  the  division  of 
opinion  that  exists  always  in  that  major- 
ity organization  upon  cardinal  principles, 
with  one  man  exercising  the  liberty  of 
13 rivate  judgment  upon  tliis  question  and 
another  upon  that,  that  nominal  majority 
of  tliree  or  four  means  a  minority  as 
against  an  organization  tliat  always  falls 
into  line  and  marches  to  the  word  of  com- 
mand shoulder  to  shoulder. 

And  now  what  do  we  see?  That  this 
Convention,  thvis  singularly  circum- 
stanced, proposes  to  say  to  the  majority 
party  of  Pennsylvania  that  their  forty 
thousand  majority  shall  count  for  noth- 
ing in  the  election  of  two  officers  to  the 


bench  of  the  Supreme  Court.  It  is  not 
denied  that  each  party  will  select  adhe- 
rents of  its  own  organization  as  candi- 
dates. It  is  not  denied  that  the  one  partj' 
and  the  other  will  select  men  of  known 
political  opinions.  This  Convention  has 
decreed  that  the  judges  shall  be  selected 
by  political  machinery,  shall  be  selected 
by  nominating  conventions  of  political 
parties,  shall  be  chosen  amid  the  excite- 
ments of  a  political  canvass.  And  hav- 
ing decided  that  much,  they  propose  now 
to  say  that  an  equal  political  weight  shall 
be  given  to  the  votes  of  the  minoritj'  as  be- 
longs to  the  votes  of  the  majority.  They 
say  that  the  one  party  with  forty  thou- 
sand less  votes  shall  have  as  much  politi- 
cal weight  in  deciding  this  question  as 
another  party  with  fortj'  thousand  more  ; 
and  ihey  propose  to  send  the  work  of  this 
Convention  before  the  people  of  this  State 
with  that  discrimination  upon  its  face. 
They  have  also  selected  this  citj-  of  Phila- 
delphia, about  whose  terrible  mal-admin- 
istration  under  the  control  of  the  majori- 
ty party,  Ave  have  been  treated  to  diatribe 
after  diatribe,  day  after  daj^  since  the 
Convention  organized  ;  and  by  the  same 
experiments  tlie  minority  in  this  city  is 
to  have  precisely  the  same  political 
weight  in  a  political  election  that  tlie  ma- 
jority has  in  this  city.  I  submit,  Mr. 
Chairman,  that  it  is  dangerous  ground 
upon  which  to  put  this  Constitution. 

You  have  a  perfect  right  to  say  that 
judges  shall  be  selected  by  non-i^artisan 
methods,  and  here  I  will  go  as  far  as  the 
farthest.  Or  you  have  a  perfect  right  to 
say,  as  you  have  said,  that  thej^  sliall  be 
selected  by  partisan  methods,  by  political 
vote.  But  saying  that  much,  I  do  not  be- 
lieve that  it  is  wise  for  you  to  use  the  ac- 
cidental power  that  the  method  of  select- 
ing this  Convention  gives  you  to  say  that 
the  majority  party  in  this  State  shall  only 
elect  half  a  ticket  and  tlie  minority  party 
shall  elect  the  other  half  of  it. 

The  Chairman.  The  Chair  is  obliged 
to  remind  the  delegate  that  his  time  has 
expired. 

Mr.  Darlixgton.  iNIr.  Chairman :  I 
move  that  the  gentleman's  time  be  ex- 
tended. 

The  Chairman.  The  delegate  from 
Chester  moves  that  the  time  of  the  dele- 
gate from  Dauphin  be  extended.  Are 
there  five  objections? 

^Messrs.  Carter,  Ainey,  G.  W.  Palm- 
er, Lilly  and  Lawrence  rose. 

The  Chairman.  There  are  five  objec- 
tions.     The  motion  to  extend  the  time 
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of  the  gentleman  from  Dauphin  is  not 
agreed  to. 

Mr.  CORSOX.  Mr.  Cliairman  :  I  should 
like  to  modify  the  amendment  I  offered 
by  adding  after  the  word  "judges"  in  the 
first  line  these  words,  "of  the  Suprenae 
Court." 

The  Chairman.  The  amendment  will 
be  so  modified.  The  question  is  on  the 
amendment  as  modified. 

Mr.  Barclay.    Let  it  be  read. 

The  Clerk.  The  amendment  as  modi- 
fied is  to  substitute  for  section  sixteen  the 
following  : 

"Whenever  two  judges  of  the  Supreme 
Court  are  to  be  chosen  for  the  same  term 
of  service,  each  voter  shall  vote  for  one 
only,  and  when  three  are  to  be  chosen  he 
shall  vote  for  no  more  than  two  ;  and  can- 
didates highest  in  vote  shall  be  declared 
elected." 

Mr.  MacVeagh.  Has  the  amendment 
been  modified? 

Tlie  Chairman.  Tlie  amendment  has 
been  modified. 

]Mr.  ]\IacVeagh.    In  what  respect  ? 

Mr.  Darlington.  The  gentleman 
from  Dauphin  is  now  at  liberty  to  proceed 
with  his  speech  on  this  amendment,  I 
take  it.  It  is  a  new  proposition  alto- 
gether. 

Mr.  BucKALEW.  I  submit  that  the 
modification  has  changed  the  projiosition, 
and  the  gentleman  has  the  privilege  of 
going  on. 

Mr.  MacVeagh.  I  do  not  care  about 
it. 

The  Chairman.  While  it  is  a  new 
amendment,  it  is  the  same  amendment  in 
a  different  form  ;  and  unless  the  Chair  is 
over-ruled  in  this  respect  the  delegate 
from  Dauphin  will  proceed. 

Mr.  MacVeagh.  I  do  not  desire  to 
proceed  against  the  v.'ishes  of  the  Conven- 
tion. 

Mr.  Darlington.  I  do  not  tliink  it  is 
against  the  wislies  of  the  Convention.  I 
move  that  the  gentleman  have  liberty  to 
proceed. 

The  Chairman.  A  motion  is  made 
that  the  delegate  from  Dauphin  have  leave 
to  proceed,  which  was  the  question  before 
decided.  The  cliau*  now  decides  that  tlie 
gentlemen  from  Dauphin  has  a  right  to 
proceed  on  this  anaendment  if  ho  sees  fit 
to  do  so. 

Mr.  MacVeagh.  Then,  if  it  is  a  right, 
I  do  desire  to  say  something  further. 

The  committee  will  observe 

Mr.  Boyd.  I  move,  sir,  tliat  the  com- 
mittee rise  for  the  purpose 


The    Chairman.    The  delegate   from 
Dauphin  has  the  floor. 

]Mr.  MacVeagh.  Then  the  committee 
will  remember  the  question  now  pre- 
sented is,  1  submit,  of  this  character :  That 
the  new  method  is  restricted  by  the 
amendment  pending  virtually  to  two 
cases,  to  the  election  of  two  j  udges  of  the 
Supreme  Court  and  to  the  election  of  two 
judges  to  the  bench  of  the  common  pleas 
of  the  city  of  Philadelphia.  Of  course, 
every  gentleman  here  understands  that 
that  means  to  take  one  of  each  of  these 
judges  from  the  party  of  the  majority  and 
to  give  it  to  the  party  of  the  minority. 
Xot  only  is  that  to  be  done  by  a  constitu- 
tional provision,  but  it  is  to  be  done  in  a 
manner  that  virtualij^  ties  the  hands  of 
the  voters  of  both  i3olitical  parties,  both 
in  the  city  and  in  the  State.  In  other 
"words,  whoever  is  nominated  by  one  po- 
litical party  is  to  be  elected,  no  matter 
how  vast  the  minority  of  that  party  may 
be ;  and  whoever  is  nominated  by  the 
other  political  party  is  necessarily  elected, 
unless,  indeed,  that  happy  time  comes 
which  somebody  has  foreseen,  when  a 
third  party  shall  appear  which  shall  be 
stronger  than  either  of  the  old  ones.  That 
is  not  in  much  danger  of  coming  this  year 
or  next ;  and  therefore  the  practical 
working  of  this  proposition  is  to  give  a 
party  that  cannot  carry  an  election  two 
judges  to  which,  under  previous  methods, 
they  were  not  entitled. 

Now,  is  it  not  serious  enough  to  cause 
gentlemen  to  i^ause  and  consider  before 
that  is  attempted  to  be  dgne  ?  I  grant  you 
it  is  no  reason  whatever  for  refusing  to  in- 
corporate needed  reforms  in  the  funda- 
mental law  that  they  will  provoke  the 
antagonism  of  dishonest  factions  or  of 
dishonest  men  anywhere  ;  but  it  is  a  seri- 
ous objection  to  any  projiosed  section  that 
it  will  array  of  necessity  an  overwhelm- 
ing majority  at  least  of  a  great  political 
organization,  not  upon  grounds  of  merit, 
perhaps,  but  upon  grounds  of  unjust  po- 
litical discrimination  against  them.  I 
cannot  believe  it  to  be  possible  that  if  these 
tables  were  turned  and  the  political  party 
that  is  in  the  minority  were  in  the  major- 
ity, it  would  submit  to  such  discrimina- 
tion. I  can  understand  the  hardship  of 
gentlemen  living  in  minority  counties  on 
the  one  side  and  on  the  other  of  political 
divisions.  I  can  understand  how  by  look- 
ing a  long  while  at  the  hardships  under 
wliich  they  suffer  they  should  desire  to 
grasp  at  any  proposed  remedy  for  the 
evil,  but  T  gravely  question  whether  any 
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great  political  party  ever  agreed  upon  any- 
political  question  or  question  submitted 
to  political  decision  akin  to  a  political 
question,  that  its  votes  should  count  less, 
man  for  man,  than  the  votes  of  its  oppo- 
nents. 

^Ye  have  passed  through  a  great  con- 
vulsion. We  are  liable  to  be  engulphed 
in  another.  To  tell  me  that  at  an  hour  in 
that  great  civil  struggle  when  the  judi- 
ciary, State  and  national,  was  drawing  to 
itself  the  determination  of  the  gravest  po- 
litical questions,  when  the  right  of  the 
nation  to  the  services  of  her  children  to 
save  herself  was  brought  into  judicial  de- 
cision, when  the  constitutionality  of  the 
draft,  when  the  constitutionality  of  various 
measures  affecting  the  preservation  of  the 
Government  was  being  discussed  before 
the  people  and  being  brought  into  deci- 
sion before  the  ti"ibuual  of  last  resort, 
rightly  or  wrongly,  and  the  judges  were 
to  be  elected  in  the  excitement  of  a  polit- 
ical canvass,  that  any  great  political  party 
would  agree  that  its  hands  should  be 
tied  though  the  people  were  for  the  draft 
or  against  it,  I  cai"e  not  which,  that  their 
will  should  not  ha\'e  effect  but  that  a 
nominating  convention  should  tie  them 
also  on  the  one  side  and  the  other,  hand 
and  foot  ?  And  where  we  were  but  yes- 
terday we  may  be  again  to-morrow. 

I  do  submit  that  it  imperils  ail  the  good 
we  purpose  to  do  and  have  been  trying  to 
do,  to  make  this  discrimination.  All  men 
ever^'where  are  not  equally  intelligent. 
There  are  enemies,  and  will  be,  against 
this  work  in  every  corner  of  the  Com- 
monwealth. As  long  as  thej^  are  required 
to  appeal  to  base  motives,  to  false  state- 
ment, very  Avell  ;  but  when  they  mar- 
sliall  the  facts  that  this  cause  i^resents, 
when  they  give  the  names  of  the  minori- 
ty- party  that  shine  in  this  Convention 
— and  I  am  glad  they  are  here  ;  from  the 
bottom  of  my  soul  I  rejoice  that  they  are 
here,  that  we  may  learn  the  good  they 
want  to  teach  us,  but  that  we  may  repel 
the  evil  they  bring  to  the  political  organi- 
zation with  which  we  ai-e  associated — 
when  the  masses  of  the  majority  of  any 
party  read  the  great  names  that  have 
moulded  and  are  to  mould  the  work  of 
this  Convention,  and  recognize  in  those 
names  their  most  relentless  antagonists, 
their  strongest  and  most  unflinching  op- 
ponents, men  who  have  met  them  at 
every  moment  of  the  last  decade,  and 
questioned  and  denied  and  derided  every 
position  they  ever  assumed,  and  when 
they  read  upon  the  front  of  this  work,  a 


declaration  that  though  the  majority  poll 
40,000  more  votes  in  the  State  than  the 
minority,  they  shall  have  no  more  voice  in 
electing  an  ofRcer  submitted  to  popular 
election,  I  say  they  Avill  consider  that 
there  is  an  unjust  political  discrimina- 
tion ;  and  especially  when  from  the  be- 
ginning they  have  read  the  statements 
day  after  day  of  the  condition  of  the  poli- 
tics of  this  city,  governed,  as  everj^body 
knows  it  has  been,  virtualh^  by  the  ma- 
jority party  in  the  State  for  the  last  dozen 
years,  and  then  find  that  in  this  cit}'  the 
vote  of  one  man  of  one  party  shall  not  be 
as  effectual  as  the  vote  of  one  man  of  an- 
other party,  and  the  majority  sliall  not 
govern,  but  that  the  majority  shall  govern 
half  way  and  the  minoi'ity  shall  govern 
the  other  halfway.  I  submit  they  will 
regard  it  as  unjust — not  all  of  them;  for 
there  are  no  more  thoughtful  and  earnest 
men  in  the  majority  party  than  those  who 
have  given  in  their  adhesion  to  this  prin- 
ciple, who  are  willing  to  sustain  it  here 
and  sustain  it  away  from  here.  Xevei"- 
tlieless,  I  submit  to  them  that  just  now, 
when  the  entire  experiment  has  just  been 
disavowed,  when  a  majority  Legislature, 
on  the  petition  of  the  i^eople,  has  just  re- 
pealed every  law  of  the  kind,  when  a 
majority  Governor  has  just  approved  the 
act  of  the  majority  Legislature,  for  this 
Convention,  whose  members  were  only 
nominated  and  never  elected,  to  reverse 
all  this  at  a  blow  and  say  :  "Your  ma- 
jority Legislature  represents  the  majority 
imrty;  its  repeal  we  tear  into  tatters; 
3'our  majority  Governor  represents  the 
majorit}-  party ;  bis  approv-al  we  tear 
into  tatters ;  we  decide  that  you  shall 
have  this  discrimination." 

I  say  it  will  lead  the  thoughtful  men 
everywhere  of  both  political  organizations 
to  regard  it  as  an  unwise  movement,  as  a 
movement  the  reasons  for  which  have 
not  yet  sufficiently  permeated  the  public 
mind  to  justify'  its  adoption  in  the  funda- 
mental law ;  and  therefore  it  is  that 
knowing  as  I  do  the  practical  good  we 
can  attain,  the  great  evils  we  can  partly 
remed}^,  seeing  as  I  do  the  advantages 
that  may  come  from  a  wise  limitation  of 
the  reformatorj'  work  of  the  Convention, 
I  cannot  help  but  oppose  the  insertion  of 
this  dogma,  whether  right  or  wrong.  I 
believe  it  utterly',  fuiidamentally,  radi- 
cally vicious  and  wrong,  striking  at  the 
power  of  the  government  and  striking  at 
t'le  perpetuity  of  representative  institu- 
tions ;  but  still,  if  i  believed  it  riglit  and 
wise,    I    should  oppose    it  with  all  my 
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might  here  and  now,  because  it  is  such  a 
revolution  in  all  our  ideas  of  political 
action  that  it  should  be  more  fully  dis- 
cussed, should  be  more  fully  tried,  should 
be  more  certainly  recommended  to  the 
acceptance  of  the  people  before  it  is  in- 
corporated in  the  fundamental  law. 
Therefore,  not  questioning  the  motives  of 
others,  but  simi^ly  looking  at  the  plain 
facts  written  all  over  the  history  of  this 
Convention,  knowing  perfectly  well  that 
a  section  of  my  own  organization  sympa- 
thizes with  this  movement — 1  think  a 
small  section,  though  perhaps  larger  than 
I  imagine — believing  as  I  do  that  it  is 
calculated  to  make  a  distinct  j)olitical 
issue,  an  issue 

Mr.  Dunning.  I  rise  to  inquire  whether 
other  gentlemen  will  be  allowed  to  oc- 
cupy fifteen  minutes  on  this  question  un- 
der the  present  rule? 

The  Chaibman.  Xot  except  by  gene- 
ral consent.  No  luember  has  spoken 
that  lenght  of  time  with  the  conscious- 
ness of  the  Chair.  The  time  of  the  dele- 
gate from  Dauphin  (Mr.  MacVeagh) 
has  expired  by  one  minute. 

Mr.  MacVeagii.  Then  I  will  with- 
draw wdiat  I  have  said  during  the  last 
minute. 

Mr.  C.  A.  Black.  I  wish  to  ask  my 
friend  from  Dauphin  if,  under  this  prin- 
ciple, it  is  possible  for  the  minority  ever 
to  have  more  then  three  judges?  Can  it 
be  that  in  any  contingency  the  minority 
wnll  have  more  than  three  out  of  the 
seven  on  the  Supreme  Court  bench  ?  I 
should  like  to  have  that  explained. 

Mr.  MacVeagh.  I  will  explain  it. 
Take  for  instance  the  party  to  which  I 
belong;  it  is  in  the  majority  to-day;  it 
elects  one  judge.  It  then  passes  out  of 
control  of  the  State,  and  thenceforward 
two  judges  are  to  be  elected  each  year. 
We  then,  though  in  a  minority,  elect  one 
and  you  elect  one  ;  and  in  spite  of  all  you 
cando,  the  minority  party  hold  the 
majority  of  judges. 

Mr.  C.  A.  Black.  But  who  takes  the 
odd  one? 

Mr.  MacVeagh.  I  say  ho  is  elected 
when  one  part3^  is  in  the  majority,  who 
may  afterwards  be  in  the  minority  for 
years;  and  when  a  question  comes  up  on 
which  the  people  desire  to  have  their 
will  expresseil,  they  cannot  do  so. 

Mr.  C.  A.  Black.  The  majority  must 
have  the  odd  judgship. 

Mr.  BucKALEW.  Mr.  Chairman  :  I  rose 
promptly  when  the  member  from  Dau- 
phin (JMr.  MacVeagh)  resumed  his  scat. 


for  the  purpose  of  protesting  against  ha^'- 
ing  any  reply  made  to  the  remarks  which 
he  submitted  to  the  Convention.  I  be- 
lieve it  is  the  first  speech  we  have  had  in 
five  months  in  precisely  that  direction. 

There  is  one  matter  of  fact,  however,  to 
which  I  choose  to  refer.  The  bill  for  the 
Convention,  in  the  form  it  assumed  at  the 
session  of  1872,  was  prepared  by  j'ou,  sir, 
(General  White,)  who  are  now  presid- 
ing over  this  committee.  The  details  of 
it  with  reference  to  the  manner  of  electing 
the  members  of  this  Convention  were 
written  by  you  ;  and  the  bill  was  drawn 
designedly,  intentionally,  to  secure  to  the 
then  majority  of  the  State  a  majority  of 
the  Convention.  That  was  supposed  to 
be  fair,  and  it  was  agreed  to  by  all  parties 
in  the  Legislature.  The  bill  was  inten- 
tionally so  drawn  that  the  Republican 
majority  of  the  State  should  have  three 
or  five  majority  in  this  Convention. 
It  was  to  be  made  a  certainty,  and  no 
complaint  Avas  made,  or  ought  to  be  made 
now,  that  the  result  was  obtained.  It  was 
intended  by  both  sides  in  the  Legislature. 
It  was  supposed  to  be  fair ;  and  why  any 
gentleman  should  rise  and  object  now  to 
it  passes  my  comprehension.  As  a  ques- 
tion between  parties,  it  was  simply  this  : 
The  majority  party  in  the  Legislature 
agreed  to  take  a  certain  inajority  in  the 
Convention  though  of  moderate  size,  in- 
stead of  running  the  risks  of  popular  elec- 
tion and  losing  control  perhaps  of  this 
representative  bod}^ ;  and  it  w^as  all  very 
well.  They  took  a  certainty  instead  of  au 
uncertainty.  It  was  a  fair,  and  just  ar- 
rangement; and  I  insist,  sir,  that  you 
■were  right  and  that  your  colleagues  intbe 
Legislature  were  right  in  ari'anging  the 
bill  in  that  manner  and  excluding,  as 
has  been  the  fact,  politics  from  the  actual 
election  of  its  members,  and,  indirectly, 
the  discussion  of  party  matters  in  this 
Convention.  My  mouth  has  not  been 
opened  in  a  party  discourse  here,  and  it 
will  not  bo. 

The  Constitution  of  this  Convention 
is  not  only  right,  but  it  is  in  accordance 
with  the  course  of  things  in  other  States. 

The  Bepublican  Legislature  of  New 
York  recently  authorized  a  commission  to 
be  appointed  by  the  Governor  to  prepare 
constitutional  amendments,  and  they 
were  to  bo  selected  one-half  from  each  of 
the  political  parties  of  the  State.  That 
commission  met  and  prepared  their  report, 
and  it  has  been  printed  and  published. 
In  the  State  of  New  Jersey  the  majority 
represented  in  the  Legislature  has  also 
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authorized  a  Constitutional  Commission 
to  be  appointed  in  precisely  the  same 
manner. 

I  say  to  the  gentleman  from  Dauphin 
that  throughout  this  country  from  one  end 
of  it  to  the  other  there  is  a  distinction, 
and  a  broad  one,  drawn  between  action  in 
the  way  of  amending  Constitutions  and 
ordinary  political  action  in  Legislatures  ; 
and  rightly  so.  And  this  amendment 
now  before  us  points  m  the  same  direction 
so  far  as  the  courts  of  the  State  are  con- 
cerned ;  and  its  effect  and  the  effect  of  all 
amendments  like  it  will  be  to  separate  our 
courts  more  and  more  from  the  ordinary 
rude  passions  and  abuses  of  party  contests. 
This  plan  of  election,  as  far  as  I  remem- 
ber, was  first  recommended  in  recent 
years  by  the  Union  League  of  the  city  of 
Philadelphia  in  a  publication  which  was 
v/ell  drawn  and  sagacious,  and  which 
doubtless  attracted  the  attention  of  think- 
ing and  reading  men  throughout  the  Com- 
monwealth. 

But  the  gentleman  from  Dauphin  has 
thought  proper  to  compliment  certain  of 
his  colleagues  on  this  floor  for  the  pos- 
session of  great  ability,  prolonged  expe- 
rience, and  special  capacity  for  service  in 
this  body.  As  most  of  the  men  compli- 
mented by  him  are  absent,  I  suppose  as 
to  them,  the  reference  was  in  good  taste, 
or,  to  use  a  more  accurate  expression,  was 
timely.  As  to  those  who  are  here,  of 
course  they  will  not  respond. 

But,  sir,  the  gentleman  from  Dauphin 
himself  might  be  made  the  subject  of  an 
eulogium  of  the  same  description.  Is  his 
experience  at  the  bar  to  go  for  nothing? 
Is  his  experience  as  chairman  of  the  great 
political  organization  in  this  State  in  great 
contests  to  go  for  nothing?  Is  his  expe- 
rience abroad  in  foreign  lands  under  the 
authority  of  the  government  of  the  United 
States  to  go  for  nothing?  Is  his  assumed 
capacity  here  to  lash  and  to  organize  the 
elements  of  party  hatred  to  go  for  noth- 
ing ?  If  the  gentleman  will  look  at  him- 
self a  moment,  he  will  perceive  that  his 
(»pacity  for  membership  in  the  Conven- 
tion, and  for  interposing  in  its  proceed- 
ings, is  immensely  greater  than  that  of  the 
humble  personages  to  whom  he  has  re- 
ferred. 

But,  Mr.  Chairman,  my  main  purpose 
in  rising  was  to  say  that  the  amendment 
as  now  modified  applies  the  limited  vote 
to  the  choice  of  judges  of  the  Supreme 
Court  alone,  and,  practicjiUy,  now  it  will 
apply  simply  to  the  two  judges  that  we 
have  agreed  in  this  article  shall  be  added 
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to  that  court.  That  is  the  whole  scope 
and  effect  of  it.  For  one,  I  shall  vote  for 
the  amendment  in  this  form,  and  thus 
we  shall  have  the  question  narrowed  to 
what  is  already  in  this  article,  leaving  the 
general  discussion  of  the  question  of  re- 
formed voting  to  some  future  occasion. 
The  result  of  adopting  this  amendment 
and  of  its  execution  by  the  people  in 
popular  elections,  will  simply  be  that  the 
minority  in  this  State  will  have  two 
judges  in  the  Supreme  Court,  and  the  ma- 
jority five.  If  anybody  objects  to  that  I 
have  nothing  to  say  to  him. 

Mr.  Darlington.  As  I  understand,  the 
question  now  is  on  the  amendment  of  the 
gentleman  from  Montgomery  (Mr.  Cor- 
son.) 

Mr.  BoYO.  I  rise  to  a  point  of  order. 
Has  not  the  gentleman  who  now  has  the 
floor  spoken  some  half  a  dozen  times  on 
this  same  question  ? 

The  Chairman.  The  point  of  order  is 
not  well  taken.  The  delegate  from  Ches- 
ter has  never  before  addressed  the  Chair 
on  this  question. 

Mr.  Boyd.  We  are  a  little  tired  of  hear- 
ing him. 

Mr.  Darlington.  I  do  not  think  I 
tire  my  friend  from  Montgomery. 

Mr.  Boyd.  Yes,  you  do  bore  me. 
[Laughter.] 

Mr.  Darlington.  If  I  am  rightly  in- 
formed, the  question  now  is  on  the 
amendment  of  the  gentleman  from  Mont- 
gomery, (Mr.  Corson,)  and  I  understand 
that  to  be  advocated  by  the  gentleman 
from  Columbia  (Mr.  Buckalew.)  He 
favors  that  project.  If  I  am  right  in  that, 
all  that  I  wish  to  do  is  to  refer  to  an  au- 
thority on  this  subject.  I  desire  to  read 
a  passage  or  two  from  a  book  which  I 
hold  in  my  hand  for  the  instruction  of 
the  gentleman  from  Montgomery.  It  is 
a  book  entitled  "Buckalew  on  Propor- 
tional Representation."  On  page  eighty 
I  find  this  doctrine  laid  down  : 

"The  limited  vote  (as  will  be  hereafter 
shown)   cannot  have  extensive  applica- 
tion, and  it  is  but  a  rude  contrivance." 
Again,  on  page  seventy -four  of  the  same 

book 

Mr.  Boyd.  I  rise  to  another  point  of 
order.  Has  the  gentleman  from  Chester  a 
right  to  stand  up  here  and  bore  us  by 
reading  from  a  book?    [Laughter.] 

The  Chairman.  The  point  of  order  is 
not  well  taken  ;  the  delegiite  from  Mont- 
gomery will  resume  his  seat  and  the  del- 
egate from  Chester  will  proceed  with  his 
remarks. 
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Mr.  Boyd.  I  can  stand  up  if  I  want  to, 
and  I  propose  to  stand  up. 

Mr.  Darlington.  At  page  seventy- 
four  of  this  same  book,  which  is  a  very 
interesting  work,  I  find  this : 

"  It  is  for  this  reason  that  imperfection 
will  always  attach  to  the  limited  vote  as 
a  general  plan  to  be  applied  to  popular 
elections." 

Mr.  Boyd.  I  rise  to  a  point  of  order. 
The  gentleman  from  Chester  is  not  speak- 
ing from  his  seat. 

The  Chairman.  The  point  of  order  is 
well  taken.  The  delegate  from  Chester 
will  address  the  Convention  from  his 
seat. 

Mr.  Darlington  [after  returning  to 
his  seat.]  1  shall  be  compelled  to  speak 
a  little  louder  or  the  Convention  will  not 
be  able  to  hear  me  from  my  seat.  I 
read  from  page  seventy-four  of  the  same 
book: 

"  It  is  for  this  reason  that  imperfection 
will  always  attach  to  the  limited  vote  as 
a  general  plan  to  be  applied  to  popular 
elections.  The  law-maker  cannot  know 
that  his  arbitrary  limitation  will  operate 
justly  and  secure  his  object  at  some  fu- 
ture time.  If  he  could  know  the  exact 
relative  strength  of  parties  in  future 
years,  he  might  apply  his  limitation  to  a 
constituency  with  confidence." 

Mr.  Boyd.  I  rise  to  a  point  of  order.  I 
say  that  what  the  gentleman  is  now  read- 
ing is  not  germane  to  the  question  before 
the  House. 

The.  Chairman.  The  point  o  iorder  is 
Hot  well  taken.  The  delegate  from  Mont- 
gomery will  raise  no  more  points  of  order 
unless  they  are  more  germane  to  the  ques- 
tion.    [Laughter.]  „ 

Mr.  Darlington.  Mr.  Chairman,  I 
am  very  sorry  that  this  truth,  read  from 
this  book  of  a  distinguished  member  on 
this  floor,  so  seriously  operates  upon  the 
corporation  of  the  gentleman  from  Mont- 
gomery. 

Mr.  Boyd.  That  is  personal  to  me,  sir. 
[Laughter.] 

^,Mr.  Darlington.  I  only  had  in  view 
to  call  the  attention  of  members  to  this 
sound  reasoning  upon  the  limited  vote 
coming  from  an  excellent  source,  and 
which  ought  to  have  influence  on  my 
friend  from  Montgomery. 

Mr.  Buck  ALE  w.  I  desire  to  say  a  word, 
as  the  gentleman  read  from  the  publica- 
tion referred  to.  The  argument  con- 
tained in  that  book  in  several  places  is 
that  the  limited  vote  is  an  imperfect  con- 
trivance, to  elect  where  a  large  number 


is  to  be  chosen.  That  argument  is  not  ap- 
plicable at  all  to  a  case  where  but  two 
are  to  be  chosen. 

The  Chairman.  Is  the  committee 
ready  for  the  question  ? 

Mr.  Biddle.  1  should  like  to  hear  the 
amendment  read. 

The  Chairman.  The  amendment  of- 
fered by  the  delegate  from  Montgomery, 
(Mr.  Corson,)  as  a  substitute  for  the  sec- 
tion, will  be  read. 

The  Clerk  read  as  follows : 

"Whenever  two  judges  of  the  Su- 
preme Court  are  to  be  chosen  for  the  same 
term  of  service,  each  voter  shall  vote  for 
one  only ;  and  when  three  are  to  be 
chosen,  he  shall  vote  for  no  more  than 
two ;  and  candidates  highest  in  vote  shall 
be  declared  elected." 

The  amendment  was  agreed  to;  there 
being,  on  a  division :  Ayes,  forty-eight ; 
noes,  thirty-seven. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

The  section  as  amended  was  agreed  to, 
there  being,  on  a  division  :  Ayes,  forty- 
nine;  noes,  thirty-nine. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  section  seventeen,  as 
follows : 

Section  17.  Should  any  two  or  more 
judges  of  the  Supreme  Court  or  any  two 
or  more  judges  of  the  court  of  common 
pleas  for  the  same  district  be  elected  at 
the  same  time,  they  shall  as  soon  after  the 
election  as  convenient  cast  lots  for  prior- 
ity of  commision,  and  certify  the  result 
to  the  Governor,  who  shall  issue  their 
commissions  in  accordance  thereto. 

Mr.  Darlington.  I  wish  to  call  the 
attention  of  the  chairman  to  the  last 
word.  I  suppose  that  to  be  a  misprint. 
It  should  read  "in  accordance  therewith." 

Mr.  Armstrong.  That  is  a  mere  ver- 
bal correction.    Let  it  be  made. 

The  section  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  section  eighteen,  as  fol- 
lows : 

Section  18.  The  judges  of  the  Supreme 
Court  and  the  judges  of  the  several  courts 
of  common  pleas,  and  all  other  judges  re- 
quired to  be  learned  in  the  law,  shall,  at 
stated  times,  receive  for  their  services  an 
adequate  compensation,  to  be  fixed  by 
law,  which  shall  not  be  diminished  dur- 
ing their  continuance  in  office;  but  they 
shall  receive  no  fees  or  perquisites  of  of- 
fice, nor  hold  any  other  office  of  profit  un- 
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der  this  Commonwealth  nor  under  the  Uni- 
ted States  or  any  other  State.  Any  judge 
of  the  Supreme  Court  whose  commission 
shall  expire  after  the  firstday  of  January, 
one  thousand  eight  hundred  and  seventy- 
four,  and  who  shall  have  served  a  full 
term,  shall  receive  two-thirds  of  his  an- 
nual salary  thereafter  for  the  remainder 
of  his  life.  Any  judge  of  any  other  court 
of  record  who  shall  be  in  commission  when 
this  Constitution  shall  take  effect,  or  who 
may  be  thereafter  commissioned,  and  who 
sliall  have  served  for  twenty  continuous 
years,  and  shall  have  attained  the  age  of 
seventj-  years,  may  thereupon  retire,  and 
shall  be  entitled  to  receive  two-thirds  of 
his  annual  salary  thereafter  for  the  re- 
mainder of  his  life. 

jNIi'.  Armstbono.  I  move  to  amend, in  the 
fourteenth  line,  by  inserting  after  the  word 
"and"  the  words,  "whose  commission 
shall  then  expire  or  who."  The  purpose 
of  this  is  merely  to  perfect  the  section.  As 
the  section  now  stands,  one  whose  com- 
mission expires  would  not  be  entitled  to 
the  pension.  It  is  to  correct  a  mere  omis- 
sion and  perfect  the  section  in  that  re- 
gard. I  suppose  there  will  be  no  objection 
to  this.  After  this  amendment  shall  have 
been  passed  upon,  I  have  one  other  that  I 
will  indicate. 

Mr.  BicsLER.  It  appears  to  me  the  word 
"may,"  in  the  fourteenth  line,  should  be 
"shall,"  so  as  to  read  "shall  thereupon 
retire."  It  seems  to  involve  discretion  in 
the  judge  now,  whether  he  will  retire  or 
not. 

Mr.  Armstrong.  I  think  the  word 
"shall"  would  be  the  correct  grammatical 
expression. 

The  Chairman.  The  pending  amend- 
ment will  be  read. 

The  Clerk.  The  amendment  is  to  in- 
sert after  the  word  "and,"  in  line  fourteen, 
the  words  "whose  commissions  shall  then 
expire  or  who,"  and  in  line  fourteen,  after 
the  word  "years,"  to  strike  out  "shall" 
and  insert  "may,"  so  as  to  read  : 

"Any  judge  of  any  court  of  record  who 
shall  be  in  commission  when  this  Consti- 
tution shall  take  effect,  or  who  may  be 
thereafter  commissioned,  and  whose  com- 
mission shall  then  expire,  or  who  shall 
have  served  for  twenty  continuous  years 
and  who  shall  have  attained  the  age  of 
seventy    years,  shall   thereupon  retire," 

The  amendment  was  agreed  to. 
Mr.  Bartholomew.  I  desire  to  amend 
the  section,  by  striking  out  all  after  the 


word  "State,"  in  the  seventh  line,  being 
the  pension  provision. 

The  Chairman.  The  delegate  from 
Tjvcoming,  the  chairman  of  the  Judiciary 
Committee,  desires  to  perfect  the  section. 

Ml-.  Bartholomew.  ThenI  will  witn- 
draw  my  amendment. 

Mr.  Armstrong.  Not  for  the  purpose 
of  perfecting  the  expression  merely;  I 
will  offer  this  amendment 

Mr.  Bartholomew.  I  suggest  to  the 
gentleman  if  there  is  any  amendment  af- 
ter the  seventh  line  we  had  better  have 
this  amendment  of  mine  taken  first. 

Mr.  Armstrong.  It  is  before  tlie 
seventh  line.  I  move  to  insert  after  the 
word  "law,"  in  the  fourth  line,  the  words, 
"which  for  judges  of  the  Supreme  Court 
shall  not  be  less  than  ten  thousand  dol- 
lars, and  forjudges  of  the  common  pleas 
shall  not  be  less  than  six  thousand  dol- 
lars."    ["No.  No,"] 

I  have  been  very  frequently  impor- 
tuned to  ask  a  vote  of  the  Convention  up- 
on this  question.  I  bring  it  to  the  atten- 
tion of  the  Convention,  and  am  not  dis- 
posed to  press  it  with  any  argument  un- 
less debate  should  spring  up  on  it.  I  de- 
sire to  have  the  members  express  their 
judgment  whether  it  be  wise  for  the  Con- 
vention now  to  fix  any  minimum  salary 
for  judges  of  the  courts,  or  leave  the  mat- 
ter of  salary  entirely  to  the  Legislature. 
I  introduce  the  amendment  for  the  pur- 
pose merely  of  bringing  the  matter  to  the 
attention  of  the  Convention  that  a  vote 
may  be  had  upon  it. 

Mr.  Kaine.  I  would  suggest  to  the 
delegate  from  Lycoming  that  he  had  bet- 
ter let  that  remain  until  the  amendment 
of  thfl  gentleman  from  Schuylkill  is  dis- 
posed of,  because  if  that  should  be  voted 
on  and  carried,  no  further  amendment 
might  be  necessary. 

Mr.  Armstrong.  I  did  not  hear  the 
amendment  of  the  gentleman  from 
Schuylkill. 

Mr.  Bartholomew.  I  will  propose  my 
amendment  at  this  time. 

Mr.  Armstrong.  Very  well,  I  will 
withdraw  my  amendment  for  the  pres- 
ent. 

Mr.  Bartholomew.  I  move  to  amend 
the  section,  by  striking  out  all  after  the 
word  "State,"  in  the  seventh  line. 

Mr.  Chairman,  I  am  opposed  to  part  of 
the  section  which  I  have  indicated.  1 
shall  vote  to  strike  it  out  for  the  reason 
that  I  hold  it  to  be  the  introduction  of  a 
principle  of  compensation  for  officials  of 
this  government  that  is  an  exceedingly 


3-52 


DEBATES  OF  THE 


dangerous  one.  I  cannot  see  whj^  this 
^h.rinciple,  if  it  shall  be  once  incorporated 
in  the  practical  operation  of  our  govern- 
ment, should  be  restricted  to  the  judicial 
office.  I  know  no  reason  why  the  services 
of  a  judge  should  have  a  higher  or  more  en- 
larged consideration  than  those  of  anyother 
officer  of  the  government  faithfully  dis- 
charging his  duties.  In  the  past,  certain- 
ly, we  have  had  no  occasion  for  it.  In  the 
past  we  have  been  served  faithfully  and 
well  in  the  judicial  offices  of  the  Common- 
v.ealth  without  this  additional  incentive 
or  emolument.  We  have  not  lacked  for 
candidates  to  till  these  positions. 

On  the  contrary,  every  convention  that 
has  nominated  candidates  for  common 
pleas  judgeships  has  had  plenty  of  appli- 
iv.nts  for  these  high  and  honorable  posi- 
tions. Every  State  Convention  of  either 
^♦arty  has  had  an  array  of  names  presented 
to  them,  anxious  and  willing  to  serve  their 
country  in  the  discharge  of  the  duties  of 
their  office  of  Supreme  Court  judge.  It 
strikes  me  that  this  section  is  a  concession 
that  the  pay  of  the  judge  for  the  time  that 
he  is  fitted  for  duty  and  for  service  is  in- 
adequate, and  therefore  unjust.  Now  the 
i;>roposition  which  strikes  my  mind  is  that 
it  is  the  true  principle  to  pay  the  judge 
vvhilst  he  is  discharging  his  duties,  well 
?ind  amply,  but  not  to  pay  him  after  he  is 
unfitted  to  give  to  the  government  the 
sarvices  that  his  office  requires  of  him.  If 
the  section  as  it  now  stands  contains  the 
true  principle,  it  will  soon  be  enlarged 
.tnd  added  to.  Every  officer  who  has  dis- 
charged the  duties  of  an  official  position 
for  any  length  of  time,  until  age  and  in- 
firmity have  rendered  him  unfit  to  pursue 
the  ordinary  avocations  of  life,  will  claim 
tliat  he  too  is  entitled  to  his  pension,  and 
V/e  shall  have  an  army  of  pensionere 
fastened  on  the  government,  eating  and 
consuming  the  taxes  of  the  people. 

Now,  I  take  it  that  the  office  of  judge  is 
fairly  paid.  Perhaps  the  pay  is  now  too 
little,  but  let  it  be  ample,  let  it  be  suffi- 
cient. There  are  certainly  men  now  in 
official  position  in  the  different  depart- 
ments of  the  government  who  are  doing 
v/ork  as  laborious,  and  which  lequiresthe 
exercise  of  as  great  mental  and  physical 
capacity  as  that  of  any  judge,  and  for  much 
less  compensation ;  yet  never  heretofore 
has  a  voice  been  raised  to  ask  for  a  pension 
tor  them. 

Oentlemen,  we  must  take  into  consid- 
eration in  the  discussion  of  this  question 
»  fact  which  should  be  realized  by  every 
t:  ember  of  this  body.     Whilst  no  man 


upon  this  floor  is  more  willing  than  I  am 
to  pay  well  every  official  who  serves  the 
government,  to  pay  him  generously,  lam 
not  in  favor  of  a  proposition  that  entails 
upon  the  tax-payers  of  the  Common- 
wealth so  great  an  expense  as  this.  The 
very  proposition  in  itself  contains  suffi- 
cient to  array  antagonism  against  our  Con- 
stitution. It  has  in  it  that  which  must 
necessarily  entail  an  enormous  additional 
expense  to  the  State.  The  judicial  posi- 
tion is  one  which  is  rarely  ever  filled  until 
men  attain  a  considerable  age,  and  the 
time  at  which  their  ser%nces  will  expire 
would  soon  arrive,  and  then  the3'^  would 
become  no  longer  of  service,  but  only  the 
mere  pensioners  of  the  government. 

I  take  it  that  a  man  who  assumes  to 
discharge  the  official  position  of  a  judge 
does  so  with  the  compensation  of  liis  office, 
fair  and  right  and  reasonable,  fixed  and 
definitely  ascertained.  That  should  be 
ample  and  sufficient  for  him  to  rest  upon. 
Therefore  I  take  it  that  it  would  be  an 
act  which  would  array  antagonism  against 
this  Constitution  if  we  here  undertake  to 
entail  so  great  an  expense  ujion  the  treasuiy 
of  the  Commonwealth  of  Pennsylvania, 
The  principle,  if  it  is  to  be  a  principle  at 
all,  should  be  general,  applicable  to  all 
officials  and  not  to  these  alone.  There  is 
no  good  reason  for  that.  It  has  been  a 
proposition  that  has  often  struck  my  mind 
that  if  this  principle  should  ever  have  an 
application,  it  should  be  to  the  high  office 
of  President  of  the  United  States.  Yet 
our  national  council  in  its  wisdom  has 
failed  to  make  such  a  proposition  for  a 
constitutional  provision  which  would  al- 
low the  President  of  the  United  States  to 
receive  anj^thing  like  a  pension.  It  has 
happened  in  the  history  of  our  country  that 
men  who  have  attained  the  age  of  forty  or 
forty-two  years  have  been  elected  Presi- 
dent of  the  United  States ;  they  have  dis- 
cliarged  the  duties  of  their  office  ;  they 
have  been  men  without  means,  and  have 
been  compelled  to  retire  from  that  office 
and  pursue  that  vocation  in  life  which  they 
had  chosen  prior  to  their  elevation  to  that 
high  position ;  and  I  do  think  that  it  is 
rather  a  humiliating  spectacle  to  see  one 
who  has  held  the  high  office  of  President 
of  the  United  States  pleading  a  case  of 
assault  and  battery  in  a  quarter  sessions 
court.  Yet  tliat  has  boon  done  from  neces- 
sity. It  is  on  the  great  principle  that  wo 
are  all  equal,  that  the  people  of  the  United 
States  stand  eciual,  that  every  man  who  is 
elevated  to  position  serves  the  people  ;  is 
not  their  ruler  because  they  have  elevated 
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him,  and  when  he  has  discharged  the 
duties  of  his  office,  he  goes  into  the  ranks 
of  the  people  and  stands  again  as  one  of 
them. 

For  these  reasons  I  shall  support  this 
amendment  which  I  have  offered,  and  I 
ask  for  it  the  serious  and  candid  consid- 
eration of  delegates  upon  this  floor. 

Mr.  Akmstbong.  Mr.  Chairman  :  The 
Committee  on  the  Judiciary  in  introduc- 
ing this  section  were  influenced  by  the 
belief  that  they  were  devising  a  mode 
not  only  of  doing  great  justice  to  a  deserv- 
ing class  of  our  fellow-citizens,  than  whom 
none  are  more  so,  but  at  the  same  time 
increasing  the  probability  that  we  should 
thereby  improve  the  judiciary  of  the 
State.  The  income  of  the  State  of  Penn- 
sylvania is  now  about  eighteen  millions 
of  dollars.  The  expense  of  the  judicial 
system  is  comparatively  small,  and  this 
State  is  as  well  able  to  do  generously  by 
her  judges  as  any  State  in  the  Union. 
The  public  sentiment  which  surrounds 
the  judges  forbids  that  they  should  en- 
gage in  any  active  business  pursuit.  No 
matter  what  may  be  their  circumstances, 
or  with  what  fidelity  they  discharge  their 
duties,  or  to  what  extent  they  may  have 
been  engaged  in  any  other  business,  the 
sentiment  exists  in  tlie  community  that 
they  shall  not  pursue  any  other  business 
whatever  with  a  view  of  making  money. 
Public  sentiment  frowns  down  upon  that. 
When  we  have  taken  a  judge,  no  matter 
whetlier  it  be  with  his  own  consent  or  not, 
we  desire  that  his  oSice  shall  be  made 
more  inviting  and  so  command  the  high- 
est talent  of  the  State.  When  we  have 
taken  these  persons,  and  pledged  them 
about  and  assigned  them  to  official  duties, 
for  a  long  term,  or  during  the  active  period 
of  their  lives,  we  leave  them  and  their 
families,  in  very  many  instances,  wholly 
dependent  when  their  term  of  office  ex- 
pires. The  means  of  amassing  any  large 
amount  of  money  is  taken  from  them. 
They  can  barely  live,  and  when  they  die 
they  leave  a  helpless,  dependent  family.  I 
think  this  is  wrong.  I  think  it  appeals 
to  the  generosity  of  the  State  and  appeals 
as  well  to  our  selfish  interests  to  correct 
this  practice,  for  we  shall  get  better  men 
if  we  make  the  place  more  desirable.  No 
judge,  under  this  section,  would  get  a 
retiring  salary  unless  he  had  attained  the 
age  of  seventy -eight  years,  and  there  are 
butafew  who  would  become  pensionerson 
the  State  under  such  a  pension.  I  do  not 
like  the  term  "pensioners,"  because  it 
does   not   accurately    express    the    idea 


which  underlies  this  proposition.  It 
should  be  a  part  of  a  stipulated  contract 
and  not  a  pension.  Judges  should  know 
when  they  go  upon  the  bench  that  it  is 
a  part  of  their  contract  witli  the  State  that 
they  shall  receive  so  much  during  the 
term  of  their  service  and  so  much  while 
thej^  live,  if  they  shall  retire  from  the 
bench  at  the  age  of  seventy-eight. 

Mr.  Beebe.  Will  the  chairman  of  the 
Committee  on  tiie  Judiciary  allow  him- 
self to  be  interrogated? 

Mr.  Armstrong.    Yes,  sir. 

Mr.  Beebe.  While  I  agree  with  the 
principle  contained  in  the  section  which 
the  gentleman  advocates,  I  wish  to  ask 
him  if  it  is  not  more  properly  a  sutyect  of 
legislation,  and  oelouging  therefore  to  the 
Legislature  ? 

Mr.  Armstrong.  I  have  no  doubt  that 
it  is  competent  for  the  Legislature  to  do 
it,  but  I  do  not  think  it  has  been  the  rule 
in  this  Convention  to  draw  the  line  indi- 
cated between  the  powers  of  the  Legisla- 
ture and  the  powers  of  this  Convention 
with  any  very  great  nicety.  I  think  that 
this  is  a  very  proper  change,and  we  ought 
to  make  it,  notwithstanding  the  fact  that 
the  Legislature  might  provide  for  the  same 
thing.  This  gives  stability  to  it,  intro- 
duces it  into  the  Constitution,  and  there- 
fore makes  the  compensation  of  judges 
more  certain,  more  definite,  and  incapa- 
ble of  change  to  that  extent. 

Mr.  Beebe.  I  merely  made  the  remark, 
because  it  is  the  opinion  of  many  mem- 
bers of  the  Convention  that  the  subject 
more  properly  belongs  to  the  Legislature. 

Mr.  Armstrong.  I  will  not  further 
discuss  that,  because  1  do  not  desire  to 
trouble  the  Convention  with  any  extend- 
ed remarks  upon  this  proposition,  which 
is  very  simple,  and  one  which  every  gen- 
tleman understands. 

Mr.  CuRTiN.  Mr.  Chairman:  I  always 
speak  to  this  Convention  with  great  re- 
luctance. Often  before  I  come  to  the  Hall 
in  the  morning  I  think,  when  I  look  over 
the  questions  likely  to  be  before  the 
body,  that  I  shall  trouble  it  with  some  re- 
marks ;  but  when  I  come  here  I  find  all 
that  I  intended  to  say  so  much  better  said 
than  I  could  say  it,  and  find  so  much  more 
said  upon  the  question  than  I  had  thought 
of,  that  I  generally  hold  my  peace. 

On  this  question  I  have  made  up  my 
mind  deliberately  to  vote  for  tlie  amend- 
ment of  the  delegate  from  Schuylkill 
(Mr.  Bartholomew.)  On  first  considera- 
tion I  thought  it  was  better  tliat  we 
should  pension  the  judges;  but  when  I 
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came  to  reflect  upon  it,  I  decided  not  to 
favor  the  proposition.  It  is  contrary  to 
all  our  settled  policy,  to  our  history,  and 
to  our  traditions,  to  pension  any  man  ex- 
cept one  who  has  been  in  the  military 
service  in  defence  of  the  country.  When 
we  also  reflect  on  the  fact  that  if  we  pen- 
sion judges  the  system  will  run  on  indefi- 
nitely, and  we  shall  have  Grovernors  and 
Auditors  General  and  State  Treasurers 
and  Secretaries  of  the  Commonwealth  to 
pension  in  the  course  of  a  few  years,  we 
must  see  tlie  impolicy  of  this  provision. 
It  is  not  hard  for  the  Legislature  to  say 
that  such  men  have  served  so  long  and 
so  faithfully,  that  they  have  given  their 
time  so  exclusively  to  the  public  service 
to  the  detriment  of  their  private  affairs  that 
they  should  not  be  turned  out  on  the  com- 
mon in  their  old  age;  and  with  this  ex- 
tension of  the  system  of  pensions,  your 
treasury  will  be  depleted.  I  have  sincere 
compassion  for  the  man  who,  having  as- 
sumed judicial  authority,  spent  his  life 
upon  the  bench,  and  performed  his  duty, 
being,  as  has  been  said  by  the  chairman  of 
the  Committee  on  the  Judiciary,  specially 
cut  off"  from  any  of  the  ordinary  employ- 
ments of  life,  is  at  last  turned  out  at  an 
advanced  age  in  poverty.  But,  Mr.  Chair- 
man, it  is  one  of  the  incidents  of  our  form 
of  government,  resulting  from  the  appli- 
cation of  the  limited  tenure  to  all  oflicial 
stations  and  the  receipt  of  a  fixed  salary. 
I  am  perfectly  willing  to  give  the  judges 
a  reasonable  and  just,  nay  a  liberal,  com- 
pensation ;  but  on  full  consideration  I  am 
not  prepared  to  vote  for  the  introduction 
of  the  pensioning  of  officers  in  the  civil 
service. 

Mr.  Chairman,  I  have  great  confidence 
in  the  deliberations  of  this  body,  and  I 
think  they  will  dispose  of  this  question  as 
they  have  of  all  others,  very  justly  ;  that 
they  will  go  to  the  bottom  of  every  prin- 
ciple attempted  to  be  introduced  in  the 
Avay  of  reform  into  our  Constitution,  and 
my  impression  has  always  been  that  this 
enlightened  body  has  attracted  to  it  a 
very  large  measure  of  public  confidence, 
and  I  really  cannot  see  what  great  differ- 
ence it  can  be  how  we  got  here,  for  our 
work  has  to  go  before  a  higher  and  more 
august  tribunal  than  this  Convention  it- 
self. We  must  submit  our  amendments 
the  consideration  of  the  people,  and 
.hey  will  approve  or  reject  the  action  of 
this  body. 

It  is  six  months  yesterday,  Mr.  Chair- 
man, since  our  session  began.  I  hope  we 
shall  not  sit  six  months  longer.    1  think 


we  ought  to  dispose  of  the  remnant  of  our 
duties  in  two  months,  get  to  our  hotnes 
before  the  summer  solstice,  and  submit 
ouramendmentstothe  consideration  of  tlie 
people  early  in  the  autumn.  Having 
been  for  some  time  and  on  many  occa- 
sions connected  with  the  political  organi- 
zations of  the  State,  and  soiuetimes  the 
candidate  of  a  party,  so  far  from  objecting 
to  the  allusion  to  me  by  the  eloquent 
gentleman  from  Dauphin  or  to  the  infu- 
sion of  jiolitics  into  this  Convention,  I 
feel  much  refreshed  that  after  six  months 
we  are  treated  to  at  least  one  political 
speech. 

Mr.  MacVeagh.  The  gentleman  will 
allow  me  to  say  that  he  appropriated  an 
allusion  intended  for  somebody  else.  I 
did  not  allude  to  hiiu  at  all. 

Mr.  CuRTiN.  I  beg  the  pardon,  then,  of 
the  gentleman  from  Dauphin.  I  thought 
he  alluded  to  me.  I  am  very  sorry.  I 
know  mj^  friend  only  alluded  to  me,  if  at 
all,  in  perfect  kindness,  and  my  remark 
was  intended  in  that  way. 

Mr.  MacVkagh.  Certainly ;  I  know 
that ;  but  I  did  not,  in  point  of  fact,  allude 
to  the  gentleman. 

Mr.  Stewart.  Mr.  Chairman :  The 
section  reported  by  the  Judiciary  Com- 
mittee meets  my  unqualified  approval, 
and  I  supposed,  until  I  heard  the  remarks 
of  the  gentleman  who  hasjust  spoken,  that 
the  section  commended  itself  to  members 
of  the  Convention  generally  as  well  as  to 
myself.  The  ol  jections  urged  by  the  gen- 
tleman from  Schuylkill  and  the  gentle- 
man from  Centre  occurred  to  me,  and  I 
thmk  I  gave  them  as  close  consideration 
as  they  were  entitled  to,  and  I  say  I  do 
not  think  they  ought  to  influence  the  ac- 
tion of  this  Convention. 

The  importance  of  an  honest,  upright, 
independent  and  able  judiciary  cannot 
be  magnified.  The  people  of  Pennsylva- 
nia understand  this,  and  if  there  is  any 
one  thing  that  thej'  desire  more  than  an- 
other it  is  a  judiciary  of  this  character.  In 
order  to  secure  a  judiciary  of  this  charac- 
ter, they  are  willing  to  resort  to  whatever 
means  may  be  necessary.  It  may  be  expen- 
sive ;  they  are  willing  to  incur  the  ex- 
pense. It  maj-^  entail  upon  them  increas- 
ed taxation  ;  they  are  willing  to  bear  it. 
For,  sir,  they  know  that  the  glory  of  the 
State  and  the  security  of  the  rights  of  the 
people  are  dependent  upon  a  judiciary  of 
this  character. 

Now,  sir,  the  chief  objection  that  has 
been  urged  by  the  gentleman  from  Schuy  1  - 
kill  is  the  fact  that  this  system  is  expen- 
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sive,  and  will  entail  upon  the  people  a  bur- 
den of  taxation.  It  is  hardly  worth  while 
to  inquire  to  what  extent  that  is  true.  I 
observe  that  bj^  the  provisions  of  tiie  sec- 
tion nobody  will  be  entitled  to  this  annu- 
ity unless  he  shall  have  attained  the  age 
of  seventy  years,  or  shall  have  served 
twenty  years  upon  the  bench.  It  is  ap- 
parent that  the  body  of  men  who  will  be 
benefited  by  this  will  be  numerically  very 
small  indeed.  But,  says  the  gentleman, 
let  us  pay  the  judiciary,  pay  them  liber- 
ally, pay  them  amply.  He  says  we  have 
not  suflered  from  the  want  of  this  in  the 
past.  That  is  true.  The  State  of  Penn- 
sylvania has  been  fortunate  in  her  judi- 
ciary. She  has  secured  the  services  of 
men  who  by  their  virtues  have  supplied 
the  defects  in  her  system.  She  has  had 
men  upon  her  bench  who  have  been  above 
the  arts  and  above  the  attractions  of  polit- 
ical life.  So  much  the  greater  their  hon- 
or ;  so  mucli  the  greater  our  shame  that 
we  have  failed  to  compensate  these  men 
in  the  manner  in  which  we  should  have 
done. 

The  proposition  of  the  gentleman  will 
fail  of  its  object.  Increase  the  salary,  in- 
crease the  compensation,  and  you  make 
it  inviting  to  the  ambition  of  men  who 
should  not  aspire  to  the  bench. 

i  understand  what  the  settled  policy  of 
the  Commonwealth  has  been.  'The  gen- 
tleman has  referred  to  it.  It  is  a  policy 
which,  in  my  judgment,  is  "more  honored 
in  the  breach  than  the  observance."  We 
ask  men  to  leave  lucrative  practices,  we 
ask  them  to  abandon  those  fields  of  pur- 
suit in  which  their  labors  have  been  well 
rewarded,  and  take  a  seat  upon  the  bench, 
for  what?  For  a  mere  subsistence.  And 
tlien,  after  continuous  years  of  hard  labor 
given  to  the  State,  they  are  turned  aside — 
for  what?  Their  advanced  years  prevent 
their  entering  upon  that  field  again.  They 
are  unable  to  compete,  they  are  unable  to 
go  into  the  active  conflicts  of  life,  and  they 
are  left  upon  the  residuum  of  a  scanty  al- 
lowance which  we  gave  them  while  they 
served  us. 

Now,  sir,  I  say  rather  than  increase 
their  salary,  rather  than  make  that  tempt- 
ing and  inviting  to  men  who  should  not 
aspire  to  a  seat  upon  the  bench,  let  them 
feel  secure  in  this,  that  after  they  have 
labored  earnestly  and  honestly  for  the 
Commonw^ealth,  the  Commonwealth  will 
not  turn  them  loose  upon  the  charities  of 
a  cold  world. 

For  these  reasons,  Mr.  Chairman,  I  shall 
support  this  proposition  as  it  comes  from 


the  committee.  I  believe  it  is  right ;  I 
believe  it  is  nothing  more  than  fair,  and  I 
believe  it  will  tend  to  secure  to  us  the 
character  and  independence  which  we  de- 
sire in  the  judiciary  of  the  Common- 
w^ealth. 

Mr.  Corson.  Mr.  Cliairman,  there  is  a 
sliglit  amendment  which  I  should  like  to 
make  here  :  To  add  after  the  words  "com- 
missioned and,"  in  the  thirteenth  line,  the 
words  "any  member  of  this  Convention," 
so  that  it  will  read :  "  and  any  member  of 
this  Convention  who  shall  have  served 
for  twenty  continuous  years  and  shall 
have  attained  the  age  of  seventy,"  &c. 
[Laughter.]  I  withdraw  it  for  the  pres- 
ent. 

Mr.  Darlington.  Mr.  Chairman,  I 
have  very  little  to  say  and  will  not  detain 
the  committee  many  minutes.  I  am  in 
favor  of  the  proposition  of  the  gentleman 
from  Schuylkill  and  I  am  against  the  sys- 
tem of  pensioning  judges;  and  I  will 
give  my  reasons  for  this  opinion  very 
briefly : 

A  civil  pension  system  is  against  the 
genius  of  our  institutions.  It  has  never 
been  considered  by  the  people  of  Penn- 
sylvania as  at  all  admissible,  for  the  rea- 
son in  part  that  no  man  is  bound  to  accept 
office.  Every  man  who  accepts  office,  no 
matter  what  it  is,  does  it  of  his  own  free 
will.  He  knows  that  he  will  receive  the 
ordinary  emoluments  during  the  time 
he  shall  exercise  the  duties  of  the  office, 
and  he  knows  equally  well  that  at  the 
expiiation  of  that  time  he  may  be  allowed 
to  retire.  No  man  is  bound  to  accept,  and 
therefore  there  is  no  propriety  in  adding, 
after  a  man  ceases  to  perform  the  service, 
anything  by  way  of  remuneration  for  that 
which  he  is  not  able  to  perform. 

For  what  is  the  salary  given  ?  It  is  as 
a  just  compensation  for  the  services  ren- 
dered and  nothing  else.  Make  it  liberal, 
as  gentlemen  say ;  I  am  willing  to  go  as 
far  as  any;  make  it  a  liberal  salary.  If  the 
term  is  fifteen  years  or  twenty  years  let  him 
enjoy  it  for  that  time,  if  so  long  the  officer 
shall  be  able  to  discharge  the  duties  ;  but 
when  he  ceases  to  be  able  to  render  ser- 
vice to  the  government,  why  should  the 
judge  be  pensioned  any  more  than  the 
Governor?  Why  should  there  be  one 
class  of  fficers  selected  who  are  called  up- 
on to»  perform  public  service  for  their 
country,  and  who  may  choose  to  accept 
office,  in  preference  to  another? 

Mr.  Stewart.  Will  the  gentleman  al- 
low me  to  interrupt  him  ? 

Mr.  Darlington.    Certainly. 
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Mr.  Stewart.  Is  there  any  other  offi- 
cial in  the  government  whose  term  of  ser- 
vice is  so  long  ? 
Mr.  Darlington.  Certainly  not. 
Mr.  Stewart.  I  submit  that  that  is  a 
safficient  reason  why  this  class  should  be 
allowed  a  pension. 

Mr.   Darlington.      What  then?    Be- 
cause the  term  of  office  is  longer  than  any 
other  and  he  can  enjoy  the  emoluments 
of  the  office  longer  than  any  other  man  in 
any  other  station,  what  reason  does  that 
afford  for  continuing  them  afterwards? 
There  is  nothing    to  preclude  a   judge, 
when  he  goes  off  the  bench,  engaging  in 
the  pursuits  of  private  life,  nothing  to  pre- 
vent his  going  to  the  bar  and  working ; 
he  is  all  the  better  for  working.    There  is 
nothing  to  prevent  him,  as  our  judges  of 
the  Supreme  Court  do,  going  into  service 
again ;  and  so  do  our  judges  of  the  com- 
mon pleas.    There  is  nothing  in  the  way. 
Why,  then,  should  we  add  a  pension  to 
the  fees  which  he  will  get  when  he  goes 
from  the  bench  and  resumes  work  at  the 
bar?    When  we  have  ceased  to  require 
the  services  of  a  public  servant  and  he 
chooses  to  retire  after  a  certain  number  of 
years  and  go  again  into  active  private 
employment,  why  should  the  public  pay 
him  when  he  is  at  liberty  to  work  and 
does  work  for  his  reward  ?    I  oppose  this 
as  to  every  officer  in  the  government,  save 
only  the  man  who  has  periled  his  life  up- 
on the  battle-field.      There  I  would  al- 
low a  pension.    If  men  lose  their  health, 
their  limbs,  their  life,  I  would  pension 
them  or  their  helpless  families,  because 
they  have  rendered  services  which  are  for 
the  benefit  of  all  of  us,   very  different 
from  civil  service.    We  mightjustas  well 
pension  any  other  officer  as  a  judge. 

I  merely  wished  to  state  my  reasons  in 
brief  for  supporting  this  amendment. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Schuylkill  (Mr.  Bartholomew.) 

The  amendment  was  agreed  to,  there 
being  on  a  division,  ayes  fifty-four  ;  noes 
twenty-five. 

Mr.  Littleton.  I  move  an  amend- 
ment, in  the  fourth  line,  after  the  word 
"compensation,"  to  insert  "from  the 
State ;"  and  in  line  five,  after  the  word 
"no,"  to  insert  "other  compensation  for 
their  services  from  any  other  source,  nor 
any,"  so  as  to  read  : 

"The  judges  of  the  Supreme  Court  and 
the  judgesoftheseveral  courts  of  common 
picas,  and  all  other  judges  required  to  be 
learned  in  the  law,  shall,  at  stated  times, 


receive  for  their  services  an  adequate  com- 
pensation from  the  State,  to  be  fixed  by 
law,  which  shall  not  be  diminished  during 
their  continuance  in  office,  but  they  shall 
receive  no  other  compensation  for  their 
services  from  any  other  source,  nor  any 
fees  or  perquisites  of  office,  nor  hold  any 
other  office  of  profit  under  this  Common- 
wealth, nor  under  the  United  States  or 
any  other  State." 

So  much  of  the  section  reported  by  the 
committee  as  now  remains  for  the  action 
of  the  committee  of  the  whole  is  in  the 
precise  terms,  I  believe,  of  the  provision 
of  the  present  Constitution.  Since  that 
Constitution  was  adopted  at  least  one  law 
has  been  passed  which  compels  one  county 
in  the  State  to  contribute  a  very  large  sum 
annually  for  the  support  of  the  judiciary 
appointed  to  administer  the  laws  in  that 
locality. 

If  it  is  the  intention  of  the  Convention 
to  vest  a  discretion  in  the  Legislature  to 
charge  the  expense  of  the  judiciary  of  any 
one  particular  county,  or  the  counties 
generally,  upon  the  counties  respectively, 
I  have  no  objection  to  it  ;  but  I  do  think 
the  principle  ought  to  be  fixed  one  way 
or  the  other,  that  either  the  State  should 
pay  all  the  j  udges  of  each  coun  ty  or  all  the 
counties  should  contribute  for  their  par- 
ticular judges. 

Mr.  CoRBETT.  I  wish  to  call  the  gen- 
tleman's attention  to  the  fact  that  we  have 
provided  for  a  local  judiciary  in  Phila- 
delphia, who  are  required  to  be  learned 
in  the  law,  and  we  have  provided  that 
they  shall  be  paid  by  the  city  or  county 
of  Philadelphia.  Now,  if  we  insert  these 
words,  which  are  general,  they  would  in- 
clude that  judiciary. 

Mr.  Littleton.  I  am  glad  the  gentle- 
man has  made  that  suggestion,  because 
we  can  except  that  particular  class  of 
judges  from  this  provision.  The  old  Con- 
stitution leaves  us  subject  to  an  annual 
charge,  which  is  simply  a  burden  upon  us, 
because  the  city  of  Philadelphia  contrib- 
utes its  fair  quota  of  State  taxes,  and  there 
is  no  more  reason  why  that  county  should 
support  its  judiciary  than  the  countj^  of 
Montgomery  or  any  other  county  in  the 
State  should  support  its  judiciary. 

Mr.  EwiNG.  Will  the  gentleman  allow 
me? 
Mr.  Littleton.  Certainly. 
Mr.  EwiNG.  I  ask  the  gentleman  from 
Philadelphia  if  he  has  ever  read  the  act 
which  gives  authority  to  tlie  city  of  Phil- 
adelphia to  pay  an  extra  compensation  to 
its  judges? 
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Mr.  Littleton.    I  have. 

Mr.  EwiNG.  Does  it  not  include  the 
■county  of  Allegheny  ? 

Ml-.  Littleton.    I  think  it  does  not. 

Mr.  EwiNG.    I  think  it  does. 

Mr.  Littleton.  If  it  does  include  the 
county  of  Allegheny,  it  is  simply  an  ex- 
tension of  the  injustice. 

NoM-  I  desire  to  say,  for  the  information 
of  the  committee,  that  that  particular  act 
of  Assembly  is  hidden  away  in  an  annual 
appropriation  bill,  snugly  placed  there  so 
that  the  then  Governor  could  not,  if  he 
had  chosen,  without  calling  an  extra  ses- 
sion of  the  Legislature,  have  vetoed  that 
bill.  I  think  that  improper  legislation 
having  occurred,  it  Is  our  duty,  knowing 
that  fact,  in  fixing  this  section,  to  make  it 
positive  one  way  or  the  other.  Let  the 
State  pay  all  the  judges,  or  let  each  coun- 
ty take  care  of  its  own  judges ;  we  are 
willing  to  abide  by  that  conclusion  if  the 
Convention  says  that  shall  be  done  ;  but 
after  having  paid  our  share  towards  the 
support  ofthejudiciarygenerallj' through- 
out the  State,  I  do  not  think  it  is  right 
that  there  should  be  charged  upon  us  ad- 
ditionally a  large  sum  of  monej^  per  an- 
num as  an  extra  compensation  for  the 
officers  of  the  State. 

Why,  sir,  you  might  just  as  well  say 
that  we  should  pay  an  additional  contri- 
bution towards  the  salary  of  the  Governor, 
or  that  we  should  pay  additional  compen- 
sation to  the  salaries  of  tlie  judges  in 
Montgomerv  county,  becaifce  they  may 
happen  to  trj'  some  case  that  concerns 
Philadelphia.  I  simply  appeal  to  the 
committee  on  the  question  of  the  injustice 
of  the  Legislature  that  exists,  and  ask  that 
the  matter  may  be  fixed  here  so  that 
there  may  be  no  misunderstanding  of  it 
hereafter. 

I  regret  as  much  as  any  one  to  be  com- 
pelled to  do  anything  that  may  affect  the 
emoluments  of  the  present  judges  of  the 
courts  of  Philadelphia ;  I  think  they  are 
underpaid;  but  whatever  their  compensa- 
tion may  be,  I  think  it  sliould  come  from 
the  government  which  employs  them. 
They  administer  the  laws  of  the  State. 
They  are  not  officers  of  the  city  of  Phila- 
delphia. 

Nor  should  the  judges,  the  officers  of 
the  State,  be  dependent  upon  any  corporo- 
tion  for  any  portion  of  their  compensation, 
especially  such  a  corporation  as  the  city 
of  Philadelphia,  which  probably  has  a 
greater  number  of  suits  in  these  courts 
than  any  other  single  suitor.  It  does 
seem  to  me  to  be  an  anomaly  in  legisla- 


tion, certainly  in  constitutional  legisla- 
tion, to  make  the  judiciary  partially  de- 
pendent upon  a  corporation  which  daily 
invokes  the  administration  of  the  laws  in 
its  behalf. 

If  the  Legislature  can  compel  a  muni- 
cipal corporation  to  subscribe  a  certain 
quota  towards  'the  comijensation  of  the 
judiciary,  why  may  they  not  compel  any 
other  corporation  to  do  so?  Certainly, 
they  could  compel  any  other  county  to 
do  so.  The  legislation  of  the  State  is 
covered  all  over  with  this  injustice  ;  and 
I  think  we  ought  to  prescribe  here,  in 
language  so  certain  as  not  to  be  capable 
of  misconstruction,  if  we  mean  to  have 
any  such  prescription  at  all,  that  no  Leg- 
islature hereafter  shall  be  able  to  do  suck 
a  thing,  and  that  the  improper  acts  in  the 
past  should  by  this  means  be  repealed, 

Mr.  Mann.  I  wish  to  say,  m  answer  to 
some  portion  of  the  remarks  of  the  gen- 
tleman who  has  just  taken  his  seat,  that 
the  act  of  Assemblj^  to  which  he  refers  is 
not  so  unjust  as  he  would  give  the  com- 
mittee to  understand.  The  State  has  al- 
ways paid  the  judges  of  Philadelphia  a 
larger  salary  than  it  has  paid  the  other 
judges  of  the  Commonwealth  out  of  the 
State  treasury ;  but  the  profession  in 
Philadelphia  were  not  satisfied  with  that 
salary,  and  thej'^  demanded  of  the  Legis- 
lature authority  to  pay  the  judges  an  ad- 
ditional salary  out  of  the  treasury  of  the 
city.  The  act  was  passed  from  no  dispo- 
sition to  do  injustice  to  Philadelphia,  but 
in  response  to  the  demand  of  citizens 
of  Philadelphia,  that  they  should  have 
the  privilege  of  paying  their  judges  an 
additional  salary. 

Mr.  Littleton.  Permit  me  to  ask  the 
gentleman,  was  any  such  demand  ever 
made  by  the  authorities  of  Philadelphia 
who  must  collect  this  money  by  taxation? 

Mr.  Mann.  I  will  not  undertake  to 
answer  that  question  ;  but  I  will  say  that 
large  numbers  of  very  respectable  gentle- 
men of  Philadelphia  came  to  the  Legis- 
lature and  said  it  was  the  demand  of 
Philadelphia.  I  could  name  an  authority 
that  I  think  would  satisfj'  the  gentleman; 
but  I  do  not  like  to  bring  in  the  names  of 
particular  citizens  of  Philadelphia  on  a 
question  of  this  kind.  At  the  time  that 
section  was  passed  I  was  a  member  of  the 
House  Committee  of  Ways  and  Means, 
and  I  was  upon  the  committee  of  confer- 
ence, and  I  resisted  the  application,  partly 
from  the  feeling  to  which  the  gentleman 
refers;  but  it  was  said,  "  this  is  purely  a 
demand  of  Philadelphia  for  the  right  to 
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pay  their  judges  a  larger  salary  than  you 
are  willing  to  pay  the  j  udges  of  tlae  State;  " 
and  it  was  put  in  the  appropriation  bill 
for  that  reason,  and  no  other.  The  judges 
of  Philadeli^hia  were  already  paid  out  of 
the  State  treasury  a  larger  salary  than 
the  other  judges  of  the  State  at  that  time. 
The  argument  of  the  gentleman  from 
Philadelpliia,  therefore,  is  without  a  foun- 
dation. 

Mr.  Armstrong.  I  trust  this  amend- 
ment will  not  be  adopted.  It  seems  to 
me  to  be  unnecessary.  The  State  at  large 
now  does  pay  all  her  judges,  those  in 
Philadelphia  in  common  with  all  the 
other  judges  of  the  State,  and  pays  the 
latter  more  liberally  than  any  others;  but 
the  Legislature  has  simply  authorized  the 
the  city  of  Philadelphia  to  pay  the  judges 
here  something  additional  to  the  salary 
they  get  from  the  State,  out  of  the  city 
funds,  if  it  cliooses  to  do  so.  If  the  city  does 
not  wish  to  do  it,  it  can  withdraw  it  at  any 
time. 

Ml".  Littleton.  It  is  a  positive  direc- 
tion by  act  of  Assembly,  and  therefore 
compulsory. 

Mr.  Armstrong.  It  is  entirely  within 
the  control  of  Pliiladelpliia.  They  can 
correct  it  at  anj''  moment  they  please.  I 
think  there  is  no  necessity  for  the  amend- 
ment, and  the  section  ought  to  stand  as  it 
is. 

Mr.  J.  Price  WETHERiLii.  I  desire  to 
say  but  a  word  on  this  subject.  It  is  true, 
as  stated  by  my  colleague  from  Philadel- 
phia, (Mr.  Littleton,)  that  by  act  of  As- 
sembly we  are  compelled  to  pay  out  of 
the  city  treasury  $2,000  each,  per  annum, 
to  ten  judges,  maliiugan  appropriation  of 
$20,000,  which  the  State  ought  to  pay. 
Not  satislied  with  that,  a  demand  was 
made  last  winter,  not  by  the  bar  of  Phila- 
delphia, but  probably  by  some  irresponsi- 
ble persons  for  their  own  private  ends, 
that  that  jiay  should  be  increased  from 
$2,000  to  15,000  a  year,  which  would  have 
made  the  annual  amount  paid  by  the  city 
to  the  ten  judges  of  Philadelphia,  which 
the  State  should  pay,  $50,000  instead  of 
$20,000. 

Is  there  any  justice  in  this?  The  city 
of  Philadelphia  has  suits  before  these  very 
courts.  It  demands  justice  before  these 
very  courts.  It  may  have  doubtful  ques- 
tions to  come  before  these  very  judges, 
men  whom  it  pa^s.  Just  think  of  it !  The 
city  asks  justice  of  men  whose  salaries  it 
pays !  The  very  statement  of  the  fact 
ought  to  induce  the  adoption  of  some  such 
proposition  as  this  in  the   Constitution. 


The  idea  of  my  going  into  a  court  and  de- 
manding justice  when  I  know  very  well 
that  I  pay  the  judge  who  is  to  decide  my 
cause  $2,000  a  year !  Let  there  be  a 
doubtful  question,  and  in  whose  Isenefit 
will  the  doubt  be  decided  ?  Certainly,  no 
matter  how  pure  the  judge  may  be,  (for 
after  all  he  is  but  poor  human  nature,)  he 
will  yield  to  the  man  who  pays  him  the 
money. 

Mr.  J.  W.  F.  White.  Will  the  gentle- 
man permit  me  to  ask  him  a  question? 

Mr.  J.  Price  Wetherill.    Certainly. 

Mr.  J.  W.  F.  White.  I  desire  to  ask 
whether  you  had  not  the  opinion  of  the 
city  solicitor  some  years  ago  that  such  an 
act  of  Assembly  was  unconstitutional,  and 
that  you  were  not  required  to  pay  that 
extra  salary  to  the  judges  ? 

Mr.  J.  Price  Wetherill.  Of  course, 
being  a  layman,  the  gentleman,  by  ask- 
ing me  a  professional  question,  has  me  at 
a  disadvantage.  I  only  know  what  has 
been  done  for  years,  and  what  we  have 
been  compelled  by  act  of  Assembly  to 
submit  to  ;  and  I  know  that  it  has  been  so 
grateful  to  some  parties  in  interest  in 
the  city  of  Philadelphia  that  their  desire 
has  been  to  increase  that  appropriation  by 
act  of  Assembly,  and  make  us  pay  each 
of  the  judges  $5,000  instead  of  $2,000  addi- 
tional. 

Mr.  J.  W.  F.  White.  With  the  gentle- 
man's permission,  I  think  he  misappre- 
hended my  question.  It  was  whether  the 
city  solicito#did  not  give  a  written  opin- 
ion to  councils  that  the  act  of  Assembly 
was  unconstitutional,  and  that  the  city 
councils  were  not  bound  to  pay  that  extra 
compensation. 

Mr.  J.  Price  Wetherill.  I  cannot 
answer  the  question  of  the  gentleman.  I 
only  know  that  the  amount  has  been 
regularly  paid,  and  that  the  judges, 
whether  constitutional  or  otherwise,  took 
the  money,  and  that  if  the  act  of  Assem- 
bly had  been  passed  increasing  the  pay  to 
$5,000,  the  city  treasury  would  have  been 
the  loser  to  the  amount  of  $50,000  per  an- 
num. 

Now,  sir,  we  have  an  opportunity  here 
to  settle  this  matter.  There  is  certainly 
justice  in  the  amendment.  I  think  I 
have  made  clear  to  the  members  of  this 
Convention  the  utter  folly  of  a  man  ex- 
pecting fair  play,  when,  on  the  other  side, 
the  party  opijosing  him,  pays  a  part  of  the 
salary  of  the  judge.  There  is  certainly 
reason  and  common  sense  in  that  argu- 
ment; and  for  that  reason  I  hope  the 
amendment  of  my  colleague  will  prevail. 
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Mr.  Armstbong.  A  single  word.  I 
suppose  no  one  cfeiubts  that  it  is  wholly 
incompetent  for  the  Legislature  to  impose 
such  a  duty  upon  any  county.  If  they 
pay  this  additional  compensation  it  is  a 
voluntary  ]3ayment  which  they  can  avoid 
at  any  time  they  please. 

Mr.  Littleton.  Will  the  gentleman 
permit  me  to  ask  him  a  question  ? 

Mr.  Armstkong.    Yes,  sir. 

Mr.  Littleton.  Was  it  not  provided 
in  the  old  section  of  the  Constitution  that 
so  far  as  the  State  was  concerned  in  the 
administration  of  justice  it  should  not  be 
permitted  ? 

Mr.  Armstrong.  I  think  not.  If 
Philadelphia  chooses  to  decline  to  pay  her 
judges  the  additional  salary  she  can  do 
so,  and  the  State  will  pay  them  that  which 
it  thinks  is  just  and  fair.  The  only  effect 
of  the  amendment  would  be  to  withdraw 
from  the  judges  of  Philadelphia  that  por- 
tion of  their  salary  which  they  now  get 
from  the  city,  and  which  they  certainly 
never  would  get  from  the  State.  I  think 
the  section  is  right  as  it  is. 

Mr.  Lilly.  I  do  not  want  the  Conven- 
tion to  lose  sight  of  one  thing  in  voting  on 
this  amendment  of  the  gentleman  from 
Pliiladelphia,  and  that  is  that  it  will  re- 
quire the  State  to  pay  the  twenty  odd 
police  judges  of  Philadelphia.  We  have 
provided  that  they  shall  be  learned  in  the 
law,  and  under  this  amendment  offered 
by  the  gentleman  from  Phfladelphia  to 
my  left,  we  make  the  State  pay  them. 
You  might  just  as  well  ask  to  pay  the 
justices  of  the  peace  in  every  county 
throughout  the  State  out  of  the  State  Treas- 
ury as  to  pay  these  twenty-one  or  more 
police  j  ustices  of  Philadelphia.  They  are 
to  be  learned  in  the  law,  and,  under  the 
language  of  this  amendment,  they  must 
be  paid  by  the  State.  Certainly  the  Con- 
vention will  not  vote  for  any  such  thing. 

Mr.  Littleton.  I  desire  to  modify  my 
amendment  to  obviate  the  objection  raised 
by  the  gentleman  from  Carbon.  I  think 
the  objection  is  a  valid  one.  After  the 
word  "law,"  in  the  third  line,  I  propose  to 
insert  the  words  "except  justices  of  the 
police  courts  established  for  the  city  of 
Philadelphia. 

Mr.  Corbett.  Will  the  gentleman 
allow  me  to  suggest  to  him  to  strike  out 
the  v\'ords  *'all  other  judges  required  to 
be  learned  in  the  law,"  so  as  to  make  the 
section  apply  only  to  the  judges  of  the 
Supreme  Court  and  courts  of  common 
pleas? 


Mr.  Littleton.  I  will  make  that 
amendment.    1  think  that  is  still  better. 

The  Chairman.  Will  the  delegate  re- 
peat his  amendment  ?  It  is  not  under- 
stood at  the  desk. 

Mr.  Littleton.  It  is  in  line  two,  after 
the  words  "common  pleas,"  to  strike  out 
the  words  "and  all  other  judges  required 
to  be  learned  in  the  law." 

Mr.  Darlington.  I  do  not  see  why 
the  proposition  of  the  gentleman  from 
Philadelphia  should  not  be  adopted.  It 
seems  to  me  to  cominend  itself  to  the 
judgment  of  everybody  as  intrinsically 
just.  Why  should  not  the  Siate  supply 
the  judiciary  to  every  portion  of  it,  ac- 
cording to  its  needs,  and  pay  them  out  of 
the  treasury  ?  It  may  be  said  that  in  the 
city  of  Philadelphia  and  in  Allegheny 
county  there  are  heavier  duties  imposed 
upon  the  judges.  That  only  shows  us 
that  there  should  be  more  judges,  more 
judicial  force  supplied  ;  and  furthermore, 
we  may  expect  from  the  city  of  Philadel- 
phia and  the  county  of  Allegheny  a  great- 
er share  of  taxes  towards  the  public 
burdens.  I  do  not  see  that  it  is  wrong  to 
pay  them  out  of  the  treasury  entirely,  as 
many  as  are  needed  for  Philadelphia,  as 
many  as  are  needed  for  Allegheny,  and  as 
many  as  are  needed  for  any  other  portion 
of  the  State. 

It  is  suggested  that  the  cost  of  living  is 
greater  in  these  cities.  The  trouble  is  not 
so  much  that  as  it  is  the  inclination  to 
live.  A  man  can  live  in  Philadelphia 
about  as  cheaply  as  he  can  in  West  Ches- 
ter if  he  will  be  as  moderate  in  his  de- 
mands, and  I  presume  he  can  live  in 
Allegheny  as  cheaply  as  he  can  in  West 
Chester.  Produce  is  cheaper  there  ;  coal 
is  cheaper;  everything  is  cheaper.  We 
pay  higher  for  coal  in  West  Chester  than 
they  do  in  Allegheny  or  Philadelphia. 
Everything  that  we  raise  in  our  gardens 
as  vegetables  can  be  raised  as  cheaply 
there  as  anywhere,  and  can  be  as  cheaply 
bought  in  Philadelphia  as  anywhere.  It 
is  a  mistake  to  suppose  that  there  is  any 
necessity  for  living  more  expensively  in 
Philadelphia  than  anywhere  else,  save 
only  in  the  item  of  house  rent ;  and  if  you 
take  a  moderate  house,  as  most  of  us  m 
West  Chester  are  obliged  to  live  in,  you 
can  live  as  cheaply  in  that  respect  here  as 
elsewhere. 

However,  if  it  be  necessary  to  give  a 
larger  salary  to  a  judge  in  Philadelphia 
or  in  Allegheny  to  secure  his  services, 
let  it  be  done  by  the  State.  Do  not  place 
the  judge  in  either  place  under  the  in- 


360 


DEBATES  OF  THE 


fluence  of  a  local  payment,  which  might 
be  suspected  by  a  suitor  to  warp  his  judg- 
ment in  cases  like  those  which  you  are 
now  moving  from  Philadelphia  to  Dela- 
ware county  in  order  to  get  before  an 
honest  judge  and  an  honest  jury  ;  I  mean 
those  cases  of  the  Schuylkill  navigation 
boatmen  against  the  city  of  Philadelphia. 
The  judges  here  cannot  be  trusted  to  try 
them,  and  therefore  it  is  proposed  to  re- 
move them  to  Delaware  county. 

Mr.  Armstrong.  I  think  the  purpose 
of  this  section  is  perhaps  misapprehended. 
Its  whole  scope  and  intention  is  to  cut  off 
all  judges  learned  in  the  law  from,  receiv- 
ing compensation  by  means  of  fees.  The 
purpose  is  to  compel  them  to  be  paid  by 
fixed  salaries.  Now  the  object  the  gen- 
tleman from  Philadelphia  has  in  view  is 
fair  enough  in  one  regard ;  it  is  to  say 
that  all  judges  should  be  paid  by  the 
State.  So  they  ought,  but  the  effect  of  it 
would  be,  if  his  amendment  should  pass, 
that  the  Legislature  would  simply  reduce 
the  compensation  of  the  Philadelphia 
judges.     We  do  not  want  that. 

Mr.  Fell.    He  says  he  does  want  that. 
Mr.    Armstrong.      1    do    not    know 
whether  he  does  or  not. 

Mr.  Littleton.  I  certainly  do  not 
wish  the  State  to  reduce  the  compensa- 
tion of  the  judges  of  Philadelphia.  I 
want  them  to  increase  it;  but  I  do  not 
want  them  to  do  it  in  an  unjust  way. 

Mr.  Armstrong.  What  I  wish  to  guard 
the  committee  against  here  is  striking  out 
that  part  of  the  section  which  will  pre- 
vent j  udges  learned  in  the  law  being  com- 
pensated by  the  system  of  fees,  which  is 
an  obnoxious  and  injurious  system  at  all 
times,  and  which  this  section  is  intended 
to  guard  against.  If  the  amendment  pre- 
vails to  strike  out  the  words  "and  all 
other  judges  required  to  be  learned  in  the 
law,"  it  would  leave  it  stand  as  to  the 
common  pleas  judges  and  cut  off  the  or- 
phans' court  judges,  who  will  doubtless 
be  required  in  some  parts  of  the  State  at 
least.  I  do  not  see  any  value  in  the 
amendment. 

Mr.  Littleton.  I  desire  to  perfect  this 
amendment  so  that  it  may  be  voted  on 
understandingly.  I  have  no  desire  to 
oause  such  a  result  as  that  mentioned  by 
the  gentleman  from  Lycoming,  and  I  will 
modify  the  amendment,  if  I  may  be  per- 
mitted to  do  it,  in  any  way  that  will  place 
it  in  such  a  position  that  the  committee 
can  vote  properly  on  it. 

Mr.  Armstrong.  Would  it  be  satisfac- 
tory to  insert  after  the  word  "law"  the 


words  "and  paid  by  the  State,"  without 
any  further  amendmeot  ?  That  would  not 
apply  to  the  police  courts. 

Mr.  Littleton.  Still  there  should  be 
an  exception  of  the  judges  established  for 
the  police  courts  in  IPhiladelphia.  I  now 
withdraw,  with  the  permission  of  the  cona- 
mittee,  the  last  modification,  and  propose 
to  insert,  in  line  three,  "  except  judges  of 
police  courts  established  for  the  city  of 
Philadelphia" 

Mr.  Armstrong.  Allow  me  to  suggest 
this  language :  "shall  be  paid  by  the  State) 
except  as  herein  otherwise  provided." 
That  will  make  it  right. 

Mr.  Hazzard.  I  hope  the  amendment 
will  be  so  fixed  that  the  judges  of  the 
peanut  courts  we  have  set  up  in  Philadel- 
phia shall  not  be  paid  by  the  State.  The 
lawyers  in  this  Convention  have  cunning- 
ly contrived  to  get  rid  of  the  poorer  law- 
yers in  Philadelphia  by  establishing  these 
little  one  hundred  dollar  peanut  courts 
that  they  may  shove  them  into  these  places 
and  keep  the  road  clear. 

The  Chairman.  The  amendment  will 
be  read. 

The  Clerk.  The  amendment  is  to  in- 
sert after  the  word  "law,"  in  the  fourth 
line,  the  words  "and  paid  by  the  State, 
except  the  judges  of  courts  not  of  record." 
The  section  will  then  read  : 

"The  judges  of  the  Supreme  Court  and 
the  judges  of  the  several  courts  of  com- 
mon pleas,  and  all  other  judges  required 
to  be  learned  in  the  law,  shall,  at  stated 
times,  receive  for  their  services  an  ade- 
quate compensation,  to  be  fixed  by  law 
and  paid  by  the  State,  except  the  judges 
of  courts  not  of  record,  which  shall  not 
be  diminished  during  their  continuance 
in  office,"  &c. 

Mr.  Armstrong.  I  have  no  objection 
to  that  amendment. 

Mr.  Darlington.  I  suggest  that  the 
word  "State"  be  changed  to  "Common- 
wealth." 
Mr.  Littleton.  I  have  no  objection. 
Mr.  J.  N.  PuRViANCE.  I  notice  that  the 
language  of  the  secton  is  pretty  much  the 
language  of  the  present  Constitution, 
though  not  exactly,  and  as  I  can  see  no 
reason  for  a  variance  therefrom,  I  offer  as 
an  amendment  the  following : 

"The  judges  of  the  Supreme  Court  and 
the  presidents  of  the  several  courts  of 
common  pleas  shall,  at  stated  times,  re- 
ceive for  their  services  an  adequate  com- 
pensation, to  be  fixed  by  law,  whicli  shall 
not  be  diminished  during  their  continu- 
ance in  office ;  but  they  shall  receive  no 
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fees  or  perquisites  of  office,  nor  hold  any- 
other  office  of  profflt  under  this  Common- 
wealth, or  under  the  government  of  the 
United  States,  or  any  other  State  of  this 
LTnion." 

I  offer  that  as  a  substitute. 

The  Chairman.  The  Chair  cannot  re- 
ceive the  amendment  offered  by  the  dele- 
gate from  Butler.  An  amendment  is 
already  pending,  and  the  Chair  cannot 
catch  whether  that  is  an  amendment  to  it 
or  not. 

Mr.  J.  N.  PuRNiANCE.  I  will  withdraw 
it  for  the  present. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from  Phil- 
adelphia. 

Mr.  Gibson.  Mr.  Chairman :  Before 
the  vote  is  talien  on  this  question,  I  should 
like  to  call  the  attention  of  the  committee 
to  a  provision  in  the  seventh  section,  page  3, 
which  has  already  been  adopted :  "And 
all  fees  collected  in  said  office,  except 
such  as  may  be  by  law  due  to  the  Com- 
monwealth, shall  be  paid  by  such  prothon- 
otary  into  the  city  treasury."  Here  is  a 
source  of  revenue  that  does  not  come  from 
the  taxation  of  the  people  or  the  ordinary 
sources  of  revenue  that  supply  the  city 
treasury.  If  so,  I  should  like  to  ascertain 
from  some  of  the  gentlemen  from  Phila- 
delphia, the  relative  proportion  these  fees 
would  bear  to  the  extra  salaries  that  are 
paid  to  the  judges.  If  they  bear  any  pro- 
portion to  each  other,  then  the  objection 
is  answered  that  there  is  any  discrimina- 
tion, that  there  is  any  objection  on  the 
part  of  the  judges  in  the  corporation  try- 
ing cases  therein.  I  simply  call  the  atten- 
tion of  the  committee  to  this ;  and  I  tliink 
it  will  answer 

Mr.  Littleton.  The  money  arising 
from  those  fees  is  intended,  of  course,  to 
sustain  the  local  courts,  for  which  you 
have  established  police  justices  learned  in 
the  law,  and  to  whom  a  compensation 
much  higher  than  the  ordinary  profits 
that  an  alderman  or  justice  of  the  peace 
now  receives  would  be  paid.  Therefore, 
the  other  section  provides  that  the  city  it- 
self shall  pay  the  salaries  of  these  local 
justices,  and  the  fund  to  provide  the 
means  for  that  payment  is  to  come  from 
the  fines  and  penalties  which  these  jus- 
tioesimpose  and  collect.  Therefore,  it  has 
no  relation  whatever  to  this  subject.  If 
the  State  will  pay  the  salaries  of  these  lo- 
cal justices,  1,  for  one,  as  a  representative 
from  the  city,  should  be  perfectly  satisfied 
to  let  the  State  take  the  fees. 


Mr.  Temple.  What  becomes  of  the 
fees  that  are  paid  into  the  city  treasurer's 
office  from  the  prothonotary's  office  ?  That 
is  what  the  gentleman  from  York  referred 
to. 

Mr.  Gibson.  Certainly.  Section  four- 
teen, relating  to  justices  of  the  peace  and 
aldermen,  concludes : 

**A11  costs  in  criminal  cases  and  taxes  on 
the  business  of  such  courts  and  all  fines 
and  penalties  shall  be  discharged  only  by 
a  direct  payment  into  the  city  treasury." 

That  is  one  fund ;  but  what  I  referred  to 
was  the  provision  in  section  seven,  "all 
fees  collected  in  said  office" — that  is,  the 
prothonotary's  office — "shall  be  paid  by 
such  prothonotary  into  the  city  treasury." 
That  is  certainly  a  very  large  fund. 

Mr.  Littleton.  I  have  only  to  say  that 
if  there  is  in  any  section  that  has  been 
adopted  a  provision  that  gives  the  city  of 
Philadelphia  an  unfair  advantage  over 
any  other  portion  of  the  State,  that  ought 
to  be  corrected,  but  not  by  an  act  of  in- 
justice. Place  things  on  their  proper 
basis  and  let  us  legislate  here  upon  prin- 
ciple and  not  upon  expediency,  or  a  cal- 
culation of  dollars  and  cents  as  to  which 
amount  shall  be  the  larger — that  received 
by  the  city  or  that  extracted  from  it  by  an 
improper  act  of  the  Legislature. 

I  desire,  in  conclusion,  to  take  issue  with 
the  gentleman  from  Lycoming,  (Mr.  Arm- 
strong,) and  say  that  the  prohibition  in  the 
old  Constitution  is  not  intended  simply 
to  prevent  judges  gathering  here  and 
there  a  fee  or  two  from  another  source ;  it 
is  to  make  the  judiciary  independent  of 
every  authority,  of  every  person,  and  of 
every  corporation  except  the  State  whose 
laws  it  administers.  That  is  the  principle 
upon  which  the  judiciary  should  rest  and 
only  upon  that,  and  tiiey  should  receive 
no  side  compensation,  no  collateral  advan- 
tage such  as  this  imposed  by  the  extrava- 
gant generosity  of  a  Legislature  which 
has  the  power  to  tax  where  it  is  not  sub- 
ject to  the  obligation  to  paj'. 

Mr.  Temple.  I  desire  to  vote  for  the 
amendment  of  the  delegate  from  Phila- 
delphia, but  I  am  sorry  that  he  has  in- 
troduced it  at  this  place.  I  think  he  is 
forgetting  the  fact  that  from  the  prothon- 
otary's office  in  the  city  of  Philadelphia, 
the  fees  paid  by  suitors  will  give,  in  my 
judgment,  sufficient  revenue  to  pay  the 
whole  judiciary  system  of  Philadelphia. 
This  proposition  is  here  out  of  place. 
That  the  fees  which  are  paid  into  the 
prothonotary's  office,  and  which  ultimate- 
ly find  their  way  to  the  city  treasurer's 
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office,  should  be  devoted  to  the  support 
of  the  judiciary,  I  think  would  be  better. 

Mr.  Littleton.  1  will  answer  the 
gentleman  by  asserting  that  I  am  not  con- 
tending for  a  fee  but  for  a  principle. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Philadelphia  (:Mr.  Littleton.) 

The  amendment  was  agreed  to,  there 
being  on  a  division,  ayes  thirty-six ;  noes 
fourteen. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  J.  N.  PuRviANCE.  Now,  I  move  to 
strike  out  the  section  and  insert  in  lieu  of 
it  the  following,  which,  I  will  remark  be- 
fore reading  it,  is  the  Constitution  of  the 
State  as  it   \ow  is  : 

"  The  judges  of  the  Supreme  Court  and 
the  presidents  of  the  several  courts  of 
common  pleas  shall,  at  stated  times,  re- 
ceive for  their  services  an  adequate  com- 
pensation to  be  fixed  by  law,  which  shall 
not  be  diminished  during  their  continu- 
ance in  office  ;  but  they  shall  receive  no 
fees  or  perquisites  of  oflice,  nor  hold  any 
other  office  of  profit  under  this  Common- 
wealth, or  under  the  government  of  the 
United  States,  or  any  other  State  of  this 
Union.  The.  judges  of  the  Supreme 
Court,  during  their  continuance  in  office, 
shall  reside  within  this  Commonwealth, 
and  the  other  judges,  during  their  contin- 
uance in  office,  shall  reside  within  the 
district  or  county  for  which  they  were  re- 
spectively elected." 

Mr.  Armstrong.  Mr.  Chairman :  I  de- 
sire to  call  the  attention  of  the  committee 
of  the  whole  to  the  changes  that  have 
been  made  in  this  section  as  compared 
with  the  present  Constitution.  Substan- 
tially'^ the  pending  section  is  the  same  as 
the  corresponding  section  of  the  Constitu 
tion,  and  the  variations,  which  are  not 
very  great,  are  only  verbal  changes.  We 
have  stricken  out  of  the  present  Constitu- 
tion the  words  "presidents  of  the  several 
courts  of  common  pleas."  We  have  now 
no  president  judges.  They  are  all  judges 
of  the  court  of  common  pleas,  and  there- 
fore the  distinction  is  unnecessary. 

Again  we  have  stricken  out  the  words 
"the  government  of  the  United  States," 
and  we  leave  it  stand  "the  United  States." 
The  words  "government  of"  were  of 
course  implied,  and  therefore  ought  not  to 
be  in  the  section. 

We  have  also  left  out  the  words  "of  this 
Union"  in  the  phrase  "any  other  State  of 
this  Union"  as  being  unnecessary.  "Any 
other  State"  means  of  course  "any  other 


State  of  this  Union,"  and  what  is  clearly 
implied  in  the  mind  ought  to  be  left  out 
in  the  expression.  There  is  no  necessity 
for  these  words. 

Then  as  to  the  latter  clause  of  the  pres- 
ent section  of  the  Constitution,  "the 
judges  of  the  Supreme  Court,  during  their 
continuance  in  office,  shall  reside  within 
this  Commonwealth, and  the  other  judges, 
during  their  continviance  in  office,  shall 
reside  within  the  district  or  county  for 
which  they  were  respectively  elected," 
that  is  all  fully  provided  for  in  an  addi- 
tional section,  with  some  other  matters 
which  it  was  thought  proper  to  pul  in.  I 
think  there  is  no  necessity  tor  this  amend- 
ment, and  it  only  tends  to  confusion. 

Mr.  Dari.inoton.  I  move  to  amend 
the  amendment,  by  inserting  after  the 
words  "fixed  by  law"  the  words  "and 
paid  by  the  Commonwealth." 

The  amendment  of  Mr.  Darlington  was 
rejected. 

The  Chairman.  The  question  is  upon 
the  amendment  of  the  gentleman  from 
Butler  (Mr.  J.  N.  Purviance.) 

On  the  question  of  agreeing  to  the 
amendment  a  division  was  called  for, 
which  resulted  eight  in  the  affirmative. 
This  being  less  than  a  majority  of  a 
quorum,  the  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  J.  N.  Purviance.  Mr.  Chairman: 
I  move  to  amend,  by  inserting  after  the 
word  "diminished,"  in  the  first  sentence, 
the  words  "or  increased."  The  sentence 
Avould  then  read  "receive  for  their  ser- 
vices an  adequate  compensation  to  be  fixed 
by  law,  which  shall  not  be  diminished  or 
increased  during  their  continuance  in  of- 
fice." Now  1  suppose  that  if  the  salaries 
of  judges  ought  not  to  be  diminished 
they  ought  not  to  be  increased. 

Mr.  Corbett.  We  have  provided  for 
that  in  another  article. 

Mr.  J.  N.  Purviance.  It  will  do  no 
harm  here.  I  firmly  believe  that  more 
harm  grows,  or  at  least  can  grow,  out  of 
the  fact  that  the  Legislature  may  increase 
the  compensation  of  the  judges  than  that 
they  may  not  decrease  it.  The  judges  may 
be  interested  m  acts  of  Assembly  and  must 
be  interested  in  their  construction,  and 
the  Legislature  might  be  induced  to  in- 
crease the  compensation  of  judges  in  view 
of  the  possible  ettect  it  might  have  upon 
their  construction  of  certain  acts  of  As- 
sembly. Therefore  I  think  the  words 
"or  increased"  should  be  added  after  the 
word  "diminished." 
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Mr.  H.  W.  Smith.  Mr.  Chairman :  I 
suggest  to  my  friend  from  Butler  (Mr.  J. 
N.  Purviance)  tliat  he  can  perhaps  bet- 
ter accomplisli  his  purpose  by  striking 
out  the  words  "not  be,"  before  the  word 
"diminished,"  and  inserting  the  words 
"neither  be  increased  nor ;  "  so  that  the 
sentence  will  read  "shall  neither  be  in- 
creased nor  diminished  during  their  con- 
tinuance in  office."  That  is  the  same 
phraseology  that  has  already  been  adopted 
in  the  Constitution  iu  relation  to  the  com- 
pensation of  Governor. 

Mr.  J.  N.  Purviance.  I  will  look  at 
the  amendment  and  see  if  it  will  answer 
my  purpose  just  as  well. 

Mr.  H.  W.  Smith.  Mr.  Chairman:  I 
have  not  occupied  much  of  the  time  of 
the  Convention  in  talking  and  do  not  in- 
tend to  do  so  now  ;  but  I  think  tbat  this 
amendment  ought  to  be  introduced  and 
become  part  of  the  Constitution.  In  the 
old  Constitution  of  1790  we  found  the  pro- 
vision. Then  there  was  no  additional 
law  judges  in  the  courts  of  common  pleas, 
and  I  am  not  aware  that  there  were  then 
any  district  courts  for  the  trial  of  civil 
causes.  But  the  provision  in  the  old  Con- 
stitution of  1790  was  that  the  judges  of 
the  Supreme  Court  and  the  president 
judges  of  the  court  of  common  pleas 
should  receive  an  adequate  compensation 
for  their  services,  to  be  fixed  by  law, 
which  should  not  be  diminished  during 
their  term  in  office.  If  I  am  not  quite 
correct  as  to  the  phraseology  of  the  arti- 
cle, I  am  sure  that  I  am  substantially 
correct.  In  the  Convention  of  1837-38,  al- 
though that  part  of  the  Constitution  iu 
relation  to  the  judiciary  was  altered,  the 
clause  of  which  I  have  spoken  in  the 
Constitution  of  1790  was  allowed  to  re- 
main in  precisely  the  same  language,  and 
neither  has  that  language  been  changed 
by  any  of  the  legislative  amendments 
that  have  been  proposed  and  adopted  by 
the  people,  and  which  are  now  part  of 
the  Constitution. 

Under  this  what  do  we  find  ?  I  care 
not  what  judges  decide;  I  care  not  what 
salaries  they  receive  as  constitutional. 
Sworn  as  I  am  to  discharge  my  duty  with 
fidelity  here,  I  discharge  it  as  I  under- 
stand it.  I  believe  that  the  framers  of 
the  Constitution  of  1790  intended  that  the 
salary  of  the  judge  should  be  that  de- 
scribed in  the  Constitution,  that  it  should 
be  fixed  by  law  and  during  the  continu- 
ance of  the  judge  in  office;  not  that  it 
should  be  unfixed  annually  and  fixed  an- 
nually as  it  has  been  for  the  last  seven  or 


eight  years  by  increasing  it  under  legisla- 
tive enactment.  Of  course  I  take  it  for 
grunted  that  the  judges  have  considered 
it  constitutional,  for  I  believe  they  have 
all  received  it  and  none  <'f  them  would 
have  received  money  unconstitutionally. 

Now  look  at  this!  In  Pardon's  Digest, 
the  late  edition,  on  page  1301  of  the  second 
volume,  is  to  be  found  the  act  of  Assem- 
bly of  the  thirteenth  of  INIay,  1856,  which 
is  the  existing  law  fixing  tlie  salaries  of 
the  judges  under  the  section  of  the  Con- ■ 
stitution  I  have  adverted  to.  I  supjjose 
there  is  some  mistake  about  it,  for  if  my 
recollection  serves  me  right  the  Legisla- 
ture about  the  year  18G0  increased  the  sal- 
aries of  some  of  the  judges;  tiiat  is  it  was 
fixed  and  settled  at  a  higher  rate,  of 
which  I  do  not  complain.  I  do  not  wish 
to  be  understood  as  being  unwilling  to 
pay  judges  a  full  and  ample  compensa- 
tion. I  think  they  ought  to  be  well  paid; 
they  ought  to  be  adequately  paid  ;  and  I 
am  in  favor  of  that ;  but  during  their  con- 
tinuance in  office,  like  all  others  when 
they  accept  an  office  at  fixed  salary , it  ought 
not  to  be  increased  nor  diminished.  They 
knew  the  terms  upon  which  they  took  it, 
and  the  clause  that  I  have  adverted  to  is 
the  same,  I  believe,  in  the  Constitution  of 
the  United  States  ;  at  least  one  able  judge 
of  the  Supreme  Court  of  the  United  States, 
— Judge  Story — held  that  that  adequate 
compensation  to  be  fixed  by  law  which 
could  not  be  diminished  during  the 
judges'  continuance  in  office,  was  the  sal- 
ary paid  when  he  took  the  office  and  as- 
sumed the  duties  Of  it,  and  any  addition 
that  the  Legislature  made  afterwards  to 
it  could  be  withdrawn.  Our  Supreme 
Court,  I  believe,  though,  decided  ditter- 
ently.  They  did  at  one  time  decide  that 
a  judge's  salary  was  taxable  for  the  bona 
fide  purpose  of  contribution,  tlie  same  as 
all  other  citizens  were  taxed.  That  was 
in  the  case  of  the  Commonwealth  vs. 
Judge  Chapman,  decided  between  1828 
and  1830.  In  1844  or  1845  when  the  same 
question  came  up  again,  wheu  the  taxes 
in  Pennsylvania  were  increasing  to  a  de- 
gree that  was  alarming,  they  decided  that 
a  judge's  salary  could  not  be  taxed  for 
State  purposes;  and  the  judge  who  de- 
livered the  opinion  of  tlie  court  said, 
"twist  it  and  turn  it  as  you  will,  it  is  a  re- 
duction which  is  prohibited  by  the  Con- 
stitution." 

Now,  what  have  the  Legislature  been 
doing  ?  By  reference  to  the  appropriation 
bill  of  1864,  which  was  the  start  of  it. 
passed  on  the  fifteenth  of  May,  18(34,  they 
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gave  to  the  judges  of  the  Supreme  Court 
the  Chief  Justice  five  thousand  dollars, 
and  each  associate  four  thousand  seven 
hundred  dollars  ;  the  Philadelphia  judges 
three  thousand  seven  hundred  dollars ; 
the  Allegheny  county  judges  three  thou- 
sand six  hundred  dollars,  and  the  law 
judges  in  the  other  State  courts  two  thou- 
sand five  hundred  dollars,  and  the  presi- 
dent judge  of  the  Twelfth  judicial  district, 
that  tries  the  Commonwealth  causes  at 
Harrisburg,  three  hundred  dollars  more, 
"for  the  present  year  and  no  longer." 
The  present  editor  of  the  late  edition  of 
Purdon  considers  these  laws  unconstitu- 
tional. They  run  on  in  that  way.  They 
did  the  same  thing  in  1865.  They  in- 
creased them  "for  the  present  year." 
Sometimes  they  say  "during  the  present 
year."  The  last  law  adverted  to  in  Pur- 
don is  the  appropriation  bill  of  1872,  and 
he  considers  it  as  unconstitutional ;  and 
in  1872  they  say  "for  the  present  year  and 
no  longer,"  to  be  certain  of  it.  Now,  is 
this  not  unfixing  the  salary  of  the  judges 
annually  and  re-fixing  them  and  nothing 
more? 

I  find  the  general  laws  passed  by  the 
Legislature  the  present  year  1873,  sent  to 
us  in  pamphlet  form,  they  do  the  same 
thing,  and  they  fix  the  salaries  of  judges, 
and  it  reads  just  like  the  other.  I  will 
not  read  the  whole  of  them,  but  the  dif- 
ferent acts  of  Assembly  passed  in  1864, 
1865, 1866, 1867, 1868, 1869,  1870  and  1871,  and 
the  last  one  that  I  have  adverted  to  in  1872, 
run  on  just  in  the  way  that  I  have  stated.  I 
would  occupy  too  much  time  in  running 
over  the  whole  of  them,  and  I  will  just 
advert  to  the  language  in  the  act  of  1873, 
which  was  handed  to  us  a  day  or  two  ago: 

"Section  26.  For  the  salary  of  the 
judges  of  the  Supreme  Court,  the  sum  of 
?35,000,  or  the  sum  of  $7,000  to  each  judge 
for  the  preseiit  year,  to  be  in  lieu  of  all 
daily  pay,  mileage,  or  other  expenses 
heretofore  allowed  by  law." 

They  have  got  it  up  to  $7,000  now,  and 
so  it  runs  on  to  the  other  judges,  each 
judge  to  receive  so  mucli  "for  the  present 
3'ear,"  the  Philadelphia  judges,  $5,000, 
the  judges  of  Allegheny  county,  ^5,0U0, 
the  judge  of  the  Twelfth  judicial  district, 
$5,000 ;  and  in  this  latter  case  they  do  not 
say,  and  have  not  said  for  the  last  five  or 
six  years,  "for  the  present  year."  The 
judges  of  the  other  districts  and  the  asso- 
ciate law  judges  are  put  at  $4,000.  That 
is  just  double  the  sjilary  fixed  by  law 
under  the  Constitution. 


Mr.  CoRBETT.  Will  the  gentleman 
allow  himself  to  be  interrupted  ? 

Mr.  H.  W.  Smith.    Certainly. 

Mr.  CoRBETT.  Is  not  this  whole  sub- 
ject covered  by  the  sixteenth  section  of 
the  article  reported  by  the  Committee  on 
Legislation.  Section  sixteen,  as  it  was 
adopted,  reads  thus : 

"  No  law  shall  extend  the  term  of  any 
public  officer,  or  increase  or  diminish  his 
salary  or  emoluments  after  his  election  or 
appointment." 

Tlie  truth  is  it  is  much  broader  and 
guards  other  officers  besides  judges. 

Mr.  H.  W.  Smith.  Well,  sir,  if  it  is 
adopted  here  as  it  has  been  modified  ac- 
cording  to  my  suggestion,  there  can  be  no 
difficulty  or  doubt  about  it.  If  the  prin- 
ciple is  correct,  I  hope  the  committee 
will  adopt  it. 

Mr.  Darlington.  We  had  better  adopt 
it  here  and  then  the  Committee  on  Re- 
vision can  arrange  it. 

Mr.  J.  N.  PuRViANCE.  Mr.  Chairman  : 
I  should  like  to  hear  the  amendment  of 
the  gentleman  from  Berks  read. 

The  Chairman.  The  amendment  ista 
strike  out  the  words  '•'not  be,"  in  the 
fourth  line,  and  insert  "be  neither  in- 
creased nor." 

Mr.  J.  N.  PuRviANCE.  That  amend- 
ment of  course  is  substantially  the  same 
as  the  one  which  I  ofl'ered.  The  amend- 
ment is  a  very  important  one,  and  one 
that  I  trust  will  receive  the  deliberate 
consideration  of  the  committee.  I  under- 
take to  say  that  more  evil  grows  out  of 
the  fact  that  the  Legislature  may  increase- 
the  salary  than  that  they  may  not  dimin- 
ish it.  Either  way,  of  course,  it  should  be 
so  provided  in  the  Constitution  that  the 
dilTerent  departments  of  the  government, 
the  judiciary  and  the  Legislature,  should 
be  entirely  independent  of  each  other. 

Now  how  can  you  have  that  indepen- 
dence when  you  have  a  judiciary  that  is 
constantly  petitioning  the  Legislature  to 
increase  their  salaries,  begging  the  mem- 
bers to  increase  tlieir  salaries  ?  I  venture 
the  assertion  that  for  the  last  twenty 
years  there  are  many  members  of  the 
Legislature  who  have  received  letters 
from  judges  asking  an  increase  of  salary ; 
and  I  undertake  to  say  that  in  a  court  of 
justice,  when  important  causes  are  being 
tried,  you  may  see  sitting  around  there 
Senators  and  menibei's  of  the  House  who 
have  the  power  at  the  very  next  winter 
to  declare  what  the  salary  of  the  judge 
shall  be,  and  whether  they  are  there  to 
exercise  any  influenee  upon  the  court  is 
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not  the  question ;  they  are  .siraijly  there, 
and  bias  may  arise  in  the  inind  of  the 
judge  in  favor  of  this  or  tliat  side  of  a  case 
because  of  the  presence  of  those  tliat  he 
sees  there  and  tliat  he  understands  their 
Inclination  to  be  towards  the  particular 
side  of  the  legal  question  that  is  before 
the  court  for  consideration. 

I  support  this  amendment  with  great 
sincerity,  and  because  I  believe  it  to  be  a 
ver3'  important  one,  and  one  that,  if 
adopted,  makes  thejudiciary  and  the  leg- 
islative department  of  the  government  en- 
tirely independent  of  each  other.  As  thej^ 
now  stand  I  sa3'  they  are  not  indepen- 
dent ;  the  one  is  dependent  from  year  to 
year  on  the  Legislature  for  an  increase  of 
salary,  and  to  that  body  is  the  power  to 
recall  that  increase. 

What  independence  can  there  be  under 
such  circumstances  ?  Look  at  what  has 
been  read  from  the  appropriation  bills. 
Instead  of  the  judges  having  a  lixed  sal- 
ary, as  w^as  the  intention  of  the  Constitu- 
tion, every  year  you  tind  that  salary  va- 
ried, and  then  they  insert,  for  the  pur- 
pose of  not  provoking  opposition  to  it 
among  the  people,  that  it  shall  only  last 
for  one  3'ear;  and  the  next  year  comes 
around  the  judges  are  importuning  them 
to  make  it  go  one  for  two  or  three  3^ears 
more,  and  thus  the  Legislature  is  beset 
eveiy  year  by  a  branch  of  the  government 
that  it  ought  to  be  entirely  indei^endent 
of  in  all  respects.  The  judiciary  have  to 
construe  the  laws  that  the  legislative  body 
makes,  and  they  should  be  free  and  inde- 
pendent to  do  so  without  reference  to  the 
action  of  that  body  either  in  increasing  or 
diminishing  their  own  salaries. 

Mr.  Armstrong.  Mr.  Chairman  :  There 
has  not  been,  I  believe,  a  provision  at  any 
time  in  the  Constitution  of  Pennsjdvania 
limiting  the  discretion  of  the  Legislature 
in  this  regard.  We  are  making  a  Consti- 
tution which  we  hope  will  last  many 
years.  We  cannot  forsee  all  contingen- 
cies ;  we  cannot  foretell  what  may  happen 
in  all  the  future  any  more  than  we  could 
ten  or  twelve  years  ago  ;  and  yet,  if  such 
a  provision  had  been  in  the  Constitution 
twelve  years  ago,  there  is  not  a  judge  in 
the  State  that  would  have  been  able  to 
live  on  his  salary.  There  have  been  no 
abuses  connected  with  this  subject.  Judges 
have  never  received  too  large  salaries.  I 
think,  on  the  contrary,  the  error  has  been 
that  they  have  received  far  less  than  they 
should  have  received. 

Mr.  J.  N.  PuRviANCE.  Tbe  remedy  in 
that  case  would  be  to  resign  and  be  elect- 
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ed  over  again,  and  come  in  under  the  in- 
creased compensation. 

Mr.  Armstrong.  Now  look  at  such  a 
proposition  as  that.  .Judges  must  resign 
and  submit  themselves  again  to  an  elec- 
tion, make  themselves  competitors  again 
before  the  people  !  Under  this  Constitu- 
tion Supreme  Court  judges  will  not  be  re- 
eligible.  I  think  it  would  be  a  very  un- 
wise proceeding. 

Mr.  CoRBETT.  Mr.  Chairman:  I  hope 
the  committee  will  vote  down  this  amend- 
ment. It  is  entirely  unnecessary  un- 
der the  sixteenth  section  of  the  article 
adopted  in  the  report  of  the  Committee  on 
Legislation.  Besides  that  I  am  w^ell  satis- 
fled  that  all  acts  passed  by  the  Legislature 
increasing  the  salaries  of  judges  for  partic- 
ular years  were  unconstitutional.  They 
had  the  power  to  increase  them  generally, 
and,  as  the  distinguished  chaiiman  of  the 
committee  says,  I  believe  that  power  Avas 
right ;  but  it  certainly  was  unconstitu- 
tional to  pass  laws  allowing  increased  pay 
for  a  single  year,  because  by  tht'  Constitu- 
tion as  it  existed  they  were  to  receive  a 
stated  salary. 

I  hope  the  committee  will  vote  dowi^. 
this  amendment  because  it  ^s  alrea^Tj'- 
covered  by  what  h.is  been  adopted. 

Mr.  Armstrong.  I  have  but  a  single- 
additional  suggestion  to  make.  T>4e  gen- 
tlemen of  the  committee  will  observe 
that  the  commissions  of  the  judges  expire 
at  regular  times.  Under  such  a  system 
there  will  be  one  judge  of  the  State  re- 
ceiving a  different  compensation  from  an- 
other doing  the  same  service,.,  and  if  the 
amendment  were  adopted,  there  would 
be  no  possible  mode  of  avoiding  it. 

Mr.  Littleton.  Whilst  we  may  not 
accept  the  logic  of  our  friend  from  Butler, 
we  still  at  least  rejoieo  that  he  has  found 
something  in  the  oJgI  Constitution  that 
may  in  his  judgment  be  wisely  amended. 

Mr.  MAcCoNNELa.  I  concur  in  the 
suggestion  of  the  gentleman  from  Clarion. 
I  would  strikeout  all  about  increasing  or 
diminishing  the  compensation  ;  but  if  the 
proposition  is  to  be  made  on  one  side  I 
think  both  should  be  included.  I  think 
the  position  of  the  gentlen:>an  from  Berks 
is  sound.  There  is  scarcely  a  winter  that 
there  is  not  a  petition  circulated  among 
members  of  the  bar  praying  the  Legisla- 
ture to  increase  the  salaries  of  judges. 

Mr.  CoRBETT.  Allow  me  to  interrupt 
the  gentleman.  Will  not  section  sixteen 
of  the  report  I  have  referred  to  cover 
this? 
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Mr.  MacConnell.  I  think  so,  but 
why  keep  in  the  part  that  would  prevent 
them  from  diminishing  and  strike  out 
that  which  would  prevent  them  from  in- 
creasing the  salaries?  I  woidd  strike  out 
both.  If  gentlemen  do  not  sign  these  pe- 
titions they  are  considered  as  inimical  to 
the  judges.  I  hope  this  provision  as  to 
increasing  or  diminishing  the  salaries  of 
judges  will  be  stricken  out. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Berks  (Mr.  H.  W.  Smith.) 

The  amendment  was  rejected. 

Mr.  J.  M.  Wetherill.  I  offer  the 
amendment  suggested  some  time  ago  by 
the  gentleman  from  Philadelphia,  (Mr. 
Xiittleton,)  to  insert  after  the  word  "  no," 
in  the  fifth  line,  the  words,  "other  com- 
pensation for  their  services  from  any  other 
source,  nor  any."  It  was  intended  to  be 
inserted,  I  believe,  but  it  was  not. 

The  Chairman.  The  amendment  of 
the  delegate  from  Philadelphia  (!>Ir.  Lit- 
tleton) was  adopted. 

Mr.  J.  ]\I.  Wetherili..  If  it  was  not 
adoi^ted  with  these  words  in,  I  offer  these 
words  as  an  amendment. 

The  Chairman.  After  the  word  "no,"' 
in  the  fifth  line,  it  is  proposed  to  insert, 
"other  compensation  for  their  services 
from  any  other  source,  nor  any. ' ' 

Mr.  Lilly.  I  rise  to  a  point  of  order. 
I  think  the  question  is  on  the  amendment 
of  the  delegate  from  Butler  to  strike  out 
and  insert. 

The  Chairman.  The  Chair  will  state 
ftkat  the  delegate  from  Butler  accepted  the 
modification  of  his  amendment  offered  by 
■the  delegate  from  Berks.  The  question  is 
on  the  amendment  of  the  gentleman  from 
Schuylkill. 

Mr.  J.  M.  Wetherill.  I  learned  this 
morning  for  the  first  time  that  the  city  of 
Philadelphia  is  in  the  habit  of  paying  com- 
pensation to  ceiTtain  of  her  judges.  If  the 
Legislature  has  the  power  to  authorize 
municipal  corporations  to  compensate 
judges  for  certain  services  discharged  by 
them,  I  see  no  diflfeuence  in  principle  be- 
tween allowing  municipal  corporations  to 
pay  the  judges  and  railroads  or  other 
corporations  doing  it.  That  principal  in- 
troduced as  applicable  ts>  the  municipal 
corporation  of  Philadelphia  maj'-  be  used 
as  a  precedent  in  the  future  for  railroad 
or  other  corporations  in  the  State  salary- 
ingjudges.  I  should  think  that  tlie  people 
of  this  Commonwealth  would^-I  know 
that  I  should  for  one — object  to  any  such 
principle  whereby  any  corporatifen  of  the 


State  can  have  in  its  pay  any  judicial 
officer  whatever.  I  therefore  offer  the 
amendment  to  include  not  merely  muni- 
cipal corporations,  but  to  provide  that  all 
railroad  and  other  corporations  or  indi- 
viduals shall  be  prohibited  by  the  Consti- 
tution from  increasingor  adding  to  in  any 
way  the  salaries  or  emoluments  of  the 
judges. 

The  amendment  was  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

The  section  as  amended  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

Tlie  Clerk  read  section  nineteen  as 
follows : 

Section  19.  The  judges  of  the  Su- 
l^reme  Court,  during  their  continuance  in 
office,  shall  reside  within  this  Common- 
wealth, and  the  otlier  judges  during  tlieir 
continuance  in  oflice,  shall  reside  within 
the  district  or  countj^  for  Avhich  they  shall 
be  respectively  elected. 

No  person  shall  be  eligible  to  the  office 
of  judge  of  the  Supreme  Court,  unless  he 
be  at  least  forty  years  of  age,  nor  to  the 
office  of  judge  of  the  court  of  commcii 
pleas,  unless  he  be  at  least  thirty  year?  of 
age;  nor  shall  any  person  be  a  judge  of 
either  of  said  courts  unless  he  be  a  citizen 
of  the  United  States,  and  have  resided  in 
this  State  five  yeai-s  next  proceeding  his 
appointment  or  election,  and  shall  have 
had  at  least  five  j^ears'  practice  in  some 
court  of  record  in  the  State. 

Mr.  Stewart.  ISIr.  Chairman  :  I  move 
that  the  committee  of  the  whole  now  rise, 
report  progress,  and  ask  leave  to  sit  again. 

The  motion  was  agi-eed  to.  The  com- 
mittee rose,  and  the  President  having  re- 
sumed the  chair,  the  Chairman,  (Mr. 
Harry  White^)  reported  that  the  commit- 
tee of  the  whole  had  had  under  considera- 
tion the  article  (Xo.  15)  reported  by  the 
Committee  on  the  Judiciary,  and  had 
instructed  him  to  report  progress  and  ask 
leave  to  sit  again. 

Leave  was  granted  the  committee   of 
the  whole  to  sit  again  this  afternoon. 
withdrawal  of  a  memorial. 

Mr.  BiDDLE.  I  ask  leave  to  withdraw 
the  communication  presented  yesterday* 
by  Mr.  Leaming. 

Leave  was  granted. 

Mr.  Lilly.  I  move  that  the  Conven- 
tion take  a  recess. 

The  motion  was  agreed  to ;  and  (at 
twelve  o'clock  and  fifty-four  minutes 
P.  ]M.)  the  Convention  took  a  recess  until 
three  o'clock  P.  M. 
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AFTERNOON    SESSION. 

The  Conveutiou  re-assembled  at  three 
o'clock  P.  M. 

THE   JUDICIAL   SYSTEM. 

^Mr.  Lilly.  I  move  that  the  House  re- 
solve itself  into  committee  of  the  whole 
to  proceed  with  the  consideration  of  the 
judiciary  article. 

The  motion  was  agreed  to,  and  the 
House  resolved  itself  into  committee  of 
the  whole  on  the  article  reported  by  the 
Committee  on  the  Judiciary. 

The  President.  Mr.  Harry  White  not 
being  in  the  House,  Mr.  Lawrence  will 
be  kind  enough  to  take  the  chair. 

Mr.  Lawrence  accordingly  took  the  chair 
as  chairman  of  the  committee  of  the 
v.iiole. 

The  Chairman.  The  committee  of  the 
■whole  have  had  again  referred  to  them 
the  article  reported  hy  the  Committee  on 
the  Judiciar^'^.  The  question  is  on  the 
nineteenth  section. 

Mr.  Darlington.  I  ask  a  division  of 
the  question,  to  end  at  the  first  para- 
graph. 

The  Chairman.  The  question  will  be 
on  the  first  paragraph  of  the  section, 
which  will  be  read. 

The  Clerk  read  as  follows  : 

"  The  judges  of  the  Supreme  Court  dur- 
ing their  continuance  in  ofiice  shall  reside 
within  this  Commonwealth ;  and  the 
other  judges  during  their  continuance  in 
office  shall  reside  within  the  district  or 
county  for  which  they  shall  be  respec- 
tiveW  elected." 

Mr.  Buck  ALE  w.  The  words  "or  coun- 
ty," in  the  fourth  line,  are  unnecessary. 
I  move  to  strike  out  the  words.  I  only 
Avant  to  make  the  language  shorter.  It  is 
impossible  to  have  a  judge  without  a  dis- 
trict, and  tlie  words  "  or  county  "  are  sur- 
plusage. 

The  question  being  put  on  the  amend- 
ment, the  ayes  were  twenty-five,  less  than 
a  majority  of  a  quorum. 

jNIr.  BucKALEW.     I  call  for  the  nega- 
tive vote. 
The  noes  were  thirteen. 

Mr.  BucKALEW.  1  believe  in  minority 
voting,  but  not  exactly  in  this  form. 
[Laughter.] 

The  Chairman.  The  amendment  will 
be  passed  over  for  the  present,  as  there 
does  not  appear  to  be  a  quorum  voting. 

Mr.  LiLLY%  Since  I  have  resided  in  the 
judicial  district  that  I  now  live  in,  there 
have  been  four  president  judges.  The 
Constitution  under  which  we  now  live  is 


worded,  I  believe,  about  as  does  the  para- 
graph under  consideration ;  and  of  those 
four  judges  only  one  (the  present  one)  has 
resided  in  the  district,  although  the  Con- 
stitution required  them  to  so  reside.  Our 
people  do  not  want  to  make  our  liiw 
judges  law-breakers,  hence  I  would  like 
to  vote  for  the  striking  out  of  that  restric- 
tion or  direction  as  to  i-esidenceinthe  dis- 
trict. If,  however,  it  suits  the  lawyers 
and  the  rest  of  the  State,  and  as  I  pracftice 
at  no  kind  of  bar,  lav/  or  otherwise,  I  will 
acquiesce,  and  will  move  n  amendment 
at  this  time  as  those  around  me  do  not 
desire  the  alteration. 

Mr.  Broomall.  I  would  make  a  sug- 
gestion to  the  gentleman  that  a  provision 
that  no  judge  should  be  required  to  reside 
in  Carbon  county  against  his  will,  would 
probably  answer  his  purpose.  [Laugh- 
ter.] 

Mr.  Bowman.  I  should  like  to  ask  the 
gentleman  from  Carbon  if  he  does  not 
know  the  foct  that  a  judge  performs  judi- 
cial duties  when  his  court  is  not  in  ses- 
sion ? 

Mr.  Lilly'.  I  know  he  performs  s^iue 
kind  of  duties,  but  I  know  he  does  not 
perform  very  much  duties  in  our  county. 

Mr.  Darlington.  This  section  is  pre- 
cisely the  same  down  to  the  end  of  the 
paragraph  ending  with  the  word  "elec- 
ted," as  the  present  Constitution,  and  I 
suppose  there  was  no  intention  to  make 
any  change  in  it. 

The  Chairman.  The  question  is  on  the 
first  x^aragraph  of  the  section. 

The  first  paragraph  was  agreed  to. 

The  Chairman.  The  next  paragraph 
will  be  read. 

The  Clerk  read  as  follows : 

"Xo  person  shall  be  eligible  to  theofliee 
of  judge  of  the  Supi-eme  Court  unless  he 
be  at  least  torty  j'ears  of  age,  nor  to  the 
office  of  judge  of  the  court  of  common 
pleas  unless  he  be  at  least  thirty  years  of 
age  ;  nor  shall  any  person  be  a  judge  of 
either  of  said  courts  ynless  he  be  a  citizen 
of  the  United  States  and  have  resided  in 
this  State  five  years  next  preceding  his 
appointment  or  election,  and  shall  have 
had  at  least  five  j'ears'  practice  in  some 
court  of  record  in  the  State." 

Mr.  Davis.  I  propose  to  amend  this 
last  paragraph,  by  »dding  at  the  end 
thereof  "immediately  preceding  his  elec- 
tion or  appointment." 

I  oft'er  this  amendment  for  the  reason 
that  I  have  known  some  lawyers  to  l>e 
elected  judges  who  for  several  years  ivAov 
to  their  election  had  not  been  engaged  in 
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practice.  It  is  well  known  that  there  is 
no  profession  perhaps  in  which  the  mem- 
bers so  soon  become  rusty  as  the  jirofes- 
sion  of  the  law  ;  and  Irom  my  own  ex- 
perience and  the  experience  of  others,  I 
know  that  it  is  not  a  very  pleasant  task  to 
educate  judges  after  they  come  to  the 
bench,  or  wipe  off  the  rust  they  have 
contracted. 

Mr.  MacConnell.  I  suggest  to  the 
gentleman  to  strike  out  the  words  "or 
appointed"  in  his  amendment.  We  have 
provided  that  all  judges  shall  be  elected. 

Mr.  NiLES.  In  cases  of  vacancj'  they 
are  to  be  appointed. 

Mr.  Armstrong.  I  fear  that  this  amend- 
ment would  greatly  limit  the  field  of 
choice,  and  I  can  see  no  i^articular  advan- 
tage to  be  gained  by  it.  It  might  often 
liappenthat  axery  competent  lawyer,  one 
universally  admitted  to  be  so,  would  be 
the  choice  of  an  adjoining  district,  and  I 
can  see  no  reason  why  he  should  not  be 
allowed  to  be  chosen. 

Mr.  Davis.  The  gentleman  misappre- 
hends the  amendment.  I  propose  to  add 
at  the  end  of  the  paragraph  the  words 
"immediatelj'  preceding  his  election  or 
appointujent."  Residence  in  the  State 
and  that  he  shall  be  a  citizen  of  the  Uni- 
ted States  are  provided  for  before  in  the 
section.  My  amendment  provides  that 
he  shall  be  a  practising  .law3-er  at  least 
live  years  i^receding  his  ai^pointment  or 
election. 

Mr.  Armstrong.  I  see  no  olijection  to 
that. 

The  anaendment  was  agreed  to. 

Mr.  Brodhead.  I  move  to  strike  out 
all  after  tlie  word  "age,"  in  the  eighth  line, 
clown  to  and  including  the  word  "elec- 
tion," in  the  tenth  line.  B3'  the  amend- 
ment just  adopted  part  of  this  clause  is 
rendered  unnecessary,  and  the  first  part 
of  it  is  unnecessary  anyhow.  It  only 
adds  to  the  length  of  the  section. 

The  Chairman.  The  words  proposed 
to  be  stricken  out  will  be  read. 

The  Clerk  read  as  follows  : 

"Nor  shall  any  person  be  a  judge  of 
cither  of  said  courts  unless  he  be  a  citizen 
of  the  United  States  and  have  resided  in 
intliis  State  five  years  next  preceding  his 
appointment  or  election." 

Mr  Armstrong.  I  do  not  see  any  i^ur- 
pose  to  be  gained  by  that  amendment. 
It  simply  strikes  out  that  provision  which 
requires  that  the  judges  shall  be  citizens 
of  the  United  States  and  residents  of  the 
State. 

The  amendment  was  rejected. 


Mr.  Patton.  I  offer  the  following 
amendment,  to  con:ie  in  at  the  end  of  the 
section  : 

"Xoiierson  while  a  judge  of  a  court  of 
record,  nor  within  one  year  thereafter, 
shall  be  eligible  to  any  elective  office." 

The  amendment  was  rejected  ;  less  than 
a  majority  of  a  quorum  voting  in  the  af- 
firmative on  a  division. 

Mr.    Darlington.     Mr.  Chairman 

Mv.  Harry  White.  I  call  for  a  count 
of  the  House. 

Mr.  Darlington.    I  have  the  floor. 

Mr.  Harry  White.  I  call  for  a  count 
of  the  House.  I  insist  that  there  is  not  a 
quorum  present. 

The  Chairman.  The  Chair  decides 
that  there  was  a  quorum  some  time  ago 
by  the  count  of  the  Clerk.  The  gentle- 
man from  Chester  is  entitled  to  the  floor. 

Mr.  Darlington.  I  wish  to  bring 
to  the  consideration  of  the  Conven- 
tion the  only  leading  important  question 
in  this  section,  and  that  is,  is  it  right  to 
limit  the  choice  of  the  people  by  the  age 
of  the  officer?  If  it  is  not,  then  we  have 
no  need  of  this  section  at  all.  Now,  is  it 
right  to  say  that  no  person  shall  be  elected 
judge  of  the  Supreme  Court  unless  he  be 
at  least  forty  years  of  age  ? 

The  Chairman.  If  the  gentleman 
from  Chester  will  give  way  for  one  mo- 
ment, the  Chair  will  state  to  the  gontle- 
mgn  from  Indiana  (Mr.  Harry  White) 
that  there  are  over  seventy  members  pre- 
sent by  count. 

Mr.  Darlington.  Is  it  right  to  say 
that  the  people  shall  not  elect  a  man 
judge  of  the  Supreme  Court  until  he  is 
forty  years  of  age  ?  There  are  men  who 
might  be  forty  years  of  age  before  they 
would  be  called  upon  to  take  the  office 
and  yet  might  not  be  forty  years  of  age  at 
the  time  of  the  election. 

Again,  there  are  many  men  amply 
qualified  for  this  office  three,  four  or  five 
years  before  arriving  at  the  age  of  forty  ; 
and  the  same  may  be  said  of  the  judges 
of  the  common  pleas.  Men  are  qualified 
by  tlieir  talents  and  their  learning  at  an 
earlier  age  than  you  here  prescribe  for 
either  of  these  offices.  I  would  leave  that 
for  my  part  to  the  sound  judgment  of  the 
electors.  There  can  be  no  fear  that  the 
people  of  Pennsylvania  will  take  up  an 
inexperienced  young  man  for  judge  of 
the  Supreme  Court.  There  can  be  no  fear 
that  either  party  will  present  such  men  ; 
nor  can  there  be  any  fear  that  they  will 
present  them  for  the  common  pleas.  ]SIen 
must  have  attained  by  their  character  and 
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standing  and  learning  sufficient  position 
in  tlie  community  to  entitle  them  to  be 
voted  for  and  respected.  I  think  it  is  all 
wrong  to  fix  any  arbitrary  rule.  I  would 
prefer  striking  out  the  whole  section. 

Mr.  Aejistroxg.  No  restriction  can  be 
placed  in  tlie  Constitution  upon  am'  par- 
ticular office  that  is  not  open  to  a  similar 
argument  to  that  now  suggested.  Un- 
doubtedljr  there  maj'  be  exceptional  cases 
where  persons  would  be  entirely  compe- 
tent for  tlie  office  befoie  attaining  the  age 
prescribed  ;  but  we  are  seeking  to  adopt  a 
general  rule,  and  we  are  seeking  to  cut  otF 
the  abuse  which  consists  in  allowing 
3''Oung  men  without  experience,  by  the 
mere  force  of  their  popularity,  to  force 
themselves  into  positions  for  Avhich  they 
are  not  really  properly  qualified.  I  thinlc 
it  is  customary  in  the  Constitutions  of 
other  States  to  adopt  a  limitation  of  this 
kind,  and  I  think  it  would  be  advantage- 
ous here. 

Mr.  Darlingtox.  Can  the  gentleman 
inform  me  at  what  age  Judge  Story  went 
on  the  bench  of  the  Supreme  Court  of  the 
United  States? 

Mr.  Aemstroxg.  Oh,  yes  ;  I  could  tell 
you  that  a  Judge  Gibson  was  a  young 
man  and  Judge  Story  was  a  young  man 
when  he  went  upon  the  bench,  and  in  the 
whole  experience  of  the  country  you 
might  pick  out  half  a  dozen  such  cases; 
but,  sir,  we  are  not  legislating  for  excep- 
tions here  ;  we  are  endeavoring  to  provide 
a  safe  rule. 

Mr.  Buck  ALE  w.  I  have  no  objection  to 
imposing  a  limitation,  but  I  think  thirty- 
tive  years  would  be  sufficient.  One  thing 
ought  to  be  remembered,  tliat  men  wlio 
are  jjut  upon  the  bench  of  the  Supreme 
Court  and  who  are  to  remain  tliere  for 
twentj'-one  j-ears  ought  to  be  m  tlie  vigor 
of  life.  One  inconvenience  felt  in  all 
courts  of  this  kind  in  our  State,  and  in 
other  States,  is  that  judges  get  to  some 
extent  superannuated.  Commonly,  thej^ 
will  be  chosen  v>rhen  well  on  in  life  ;  but 
if  there  is  a  competent  and  fit  man  thirty- 
five  years  of  age,  who  has  been  a  lawj'er 
twelv^e  or  fourteen  years,  and  may  have 
done  some  service  on  the  bench  in  an  in- 
ferior court,  I  would  not  prevent  the 
people  choosing  him.  1  think  a  reduction 
of  five  3'ears  in  the  age  required  might 
give  a  better  opportunity  for  selecting 
material  for  that  court,  while  the  limit  of 
thirt3'-five  years  meets  the  requirement 
which  the  chairman  of  the  committee  has 
spoken  of.  I  think  also  that  thirty  years 
of  age  is  a  little  higher  than  is  necessary 


in  the  case  of  judges  of  the  common  pleas. 
A  lawA'er  who  has  been,  it  very  often 
happens,  six  or  seven  years  at  the  bar  in 
practice,  who  has  become  thoroughly 
known  to  the  people,  is  entirely  accepta- 
ble to  them.  At  the  age  of  twenty-seven 
or  twentj^-eight,  judges  are  very  often 
chosen,  and  we  must  remember  tliat  very 
often  in  the  country  districts  tliere  is  great 
difficulty  in  finding  a  fit,  competent  and 
proper  man  for  nomination  to  this  office  in 
the  district  itself.  In  fact  in  a  great  many 
districts  tlie  members  of  tlie  bar  have  met 
and  consulted  together  and  on  behalf  of 
their  people  have  extended  invitations  t5 
lawyers  sometimes  in  remote  parts  of  the 
State  to  come  and  serve  them.  If  it  is  not 
strongly  objected  to  by  the  members  of 
the  Judiciary  Committee,  I  wish  they 
would  consent  to  fix  these  ages  a  little 
lower,  says  at  thirty-five  and  twenty-seven 
respectivel}'.  I  think  it  would  be  an  ad- 
vantage. 

Mr.  Armstrong.  That  is  a  mere  matter 
of  detail.  A  j'oung  man  at  twenty-five 
3'ears  of  age  has  a  great  deal  of  the  boj' 
about  him  necessaril3'.  He  has  not  aii3' 
of  the  experience  of  life  that  makes  him 
a  thorougli  man,  and  I  think  the  limita- 
tion is  quite  low  enough.  I  am  correct,  I 
believe,  in  saying  that  in  France  the  age 
of  majority  is  fixed  at  twenty-five  years, 
and  certainly  it  is  much  be3'ond  the  age 
of  t\vent3^-oneinmany  countries.  I  think 
no  harm  will  come  of  this.  A  competent 
person  for  a  judgesliip  ma3-  be  found  at 
twent3'-five,  but  I  think  it  vrould  not  be 
difticult  to  point  out  some  men  in  the 
State  who  were  elected  judges  v.'hen  tlie3' 
Avere  entireU'  too  3'ouiig. 

Mr.  Darlington.  I  move  to  strike  out 
"forty"  and  insert  "thirt3''-five." 

The  Chairman.  The  question  is  on 
tlie  amendment  of  tlie  gentleman  from 
Chester  to  strike  out  "fort3'"  and  insert 
"tliirt3'-fivo." 

The  amendment  was  rejected ;  there 
being  on  a  division,  a3^es  tliirtj' ;  less  than 
a  majority  of  a  quorum. 

Tlie  Chairman.  The  question  recurs 
on  the  paragraph. 

The  paragraph  Avas  agreed  to. 

The  Chairman.  The  next  section  Avill 
be  read. 

The    Clerk  read   section   twent5',    as 

follOAA'S  : 

Section  20.  The  Sujireme  Court,  and 
the  seA'eral  courts  of  common  pleas  shall, 
besides  the  powers  heretofore  usuall3'  ex- 
ercised by  them,  haA'e  the  power  of  a 
court  of  clianceiy  so  far  as  relates  to  the 
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perpetuation  of  testimony,  the  obtaining 
of  evidence  froni  places  not  Avithin  tlie 
State,  and  the  care  of  the  isersons  and 
estates  of  tliose  wlio  are  not  non  compos 
mentis;  and  the  Legislature  sliall  vest  in 
the  said  courts  such  otlier  powers  to  grant 
relief  in  equity  as  shall  bo  found  necessa- 
ry, and  may  from  time  to  time  enlarge  or 
diminish  those  powers,  or  vest  them  in 
such  other  courts  as  they  shall  judge 
l^roi^er  for  the  due  administration  of 
jvistice. 

Mr.  Armstrong,  This  section  is  the 
same  as  it  stands  now  in  the  Constitution. 
I  tbink  it  is  not  adapted  to  the  present 
condition  of  the  law  and  practice  of  the 
State  in  regard  to  chancery  jurisdiction. 
I  move  the  following  amendment,  which 
I  tliink  embodies  the  idea  in  a  more  con- 
cise and  better  phrase  : 

"The  several  courts  of  common  pleas, 
besides  the  powers  herein  conferred,  shall 
have  and  exercise  within  their  respective 
districts  such  powers  of  a  court  of  chan- 
cery as  are  now  vested  by  law  in  the  sev- 
eral courts  of  common  j^leas  of  this  Com- 
monv.-ealth,  or  that  may  hereafter  be 
conferred  upon  them  by  law." 

The  CriAiRJiAN.    The  question   is   on 
the  amendment  of  the  gentleman  from 
Lycoming. 
Tlio  amendment  was  agreed  to. 
The  section  as  amended  was  agreed  to. 
TJie  CiiAiEJiAX.    The  next  section  v.-ill 
be  read. 

Tiie  Cleek  read  section  twenty-one  as 
follows  : 

Section  21.  No  duties  shall  be  im- 
posed by  law  upon  the  Supreme  Court, 
or  any  of  the  judges  thereof,  excef)t  such 
as  are  judicial,  nor  shall  any  of  the  judges 
thereof  exercise  any  power  of  appoint- 
juoat  except  as  herein  provided.  The 
court  of  nisi  jyritts  is  hereby  abolished, 
and  no  court  of  original  jurisdiction  to  be 
presided  over  by  any  one  or  more  of  the 
judges  of  the  Supreme  Court  shall  be  es- 
tablished. 
The  section  was  agreed  to. 
The  Chairman.  The  next  section  will 
be  read. 

The  Clerx  read  section  twenty-two,  as 
follows  : 

Section  22.  A  register's  office  for  the 
probate  of  -wills  and  granting  letters  of 
administration,  and  an  office  for  the  re- 
cording of  deeds,  shall  be  kept  in  each 
county.  The  register's  court  is  hereby 
abolished,  and  the  jurisdiction  and  pow- 
ers thereof  are  vested  in  the  orphans' 
court.    The  Legislature  shall,  at  its  lirst 


session  after  this  Constitution  shall  take 
Gffi3ct,  i^rovide  for  the  election  in  tlie  city 
of  Philadelphia  of  three  judges,  and  in 
the  county  of  Allegheny  of  two  judges, 
and  in  any  county  having  more  than  one 
hundred  thousand  inhabitants,  may  pro- 
vide for  1  he  election  of  one  or  more  j  udges 
learned  in  the  law,  who  shall  be  called 
j  udges  of  the  orphans'  court,  and  in  wdiom 
shall  be  vested  all  the  jurisdiction  and 
powers  to  be  exercised  by  the  orphans' 
court  of  such  county. 

Mr.  Armstrong.  I  move  to  amend, 
by  striking  out  all  the  section  after  the 
word  "court,"  in  the  fourth  line,  and  in- 
serting the  following,  which  I  have  had 
printed  for  the  convenience  of  members : 

"A  register's  otflce  for  the  probate  of 
wills  and  granting  letters  of  administra- 
tion, and  an  office  for  recording  of  deeds 
shall  be  kept  in  each  county.  The  regis- 
ter's court  is  hereby  abolished,  and  the 
jurisdiction  and  powers  thereof  are  vested 
in  the  or^^hans'  court. 

"In  every  judicial  district  wherein  the 
population  shall  exceed  one  hundred 
thousand,  the  Legislature  shall,  and  in 
any  other  county  or  judicial  district  may, 
establish  a  separate  orphans'  court,  to  con- 
sist of  one  or  more  judges,  who  shall  be 
learned  in  the  law,  and  which  court  shall 
exercise  all  the  jurisdiction  and  powers 
now  vested  in  or  which  may  hereafter  be 
conferred  upon  the  orphans'  court,  and 
thereupon  the  jurisdiction  of  the  judges 
of  the  court  of  common  i^leas  within  such 
dictrict  or  county  in  orphans'  court  pro- 
ceedings shall  cease  and  determine. 

"The  register  of  wills  shall  be  compen- 
sated by  a  salary  to  be  fixed  bj^  law,  and 
shall  be  ex  officio  clerk  of  the  orj^hans' 
court,  and  subject  to  the  direction  of  said 
court  in  all  matters  pertaining  to  his  office. 
Assistant  clerks  may  be  appointed  by  the 
register,  but  only  with  the  consent  and 
approval  of  the  court. 

"All  accounts  filed  in  said  court  shall  be 
audited  by  the  judges  and  clerks  thereof, 
without  expense  to  parties,  except  where 
all  parties  in  interest  in  a  jjending  pro- 
ceeding sliall  nominate  an  auditor,  whom 
the  court  may  in  its  discretion  appoint, 
and  in  such  case  the  auditor's  fees  shall  be 
paid  by  the  parties." 

I  desire  to  state  to  the  committee  that 
this  is  a  very  careful  revision  of  the  sec- 
tion as  reported  by  the  committee  and  the 
proposition  olfered  as  an  amendment  bj' 
Judge  Woodward.  Some  parts  of  that 
amendment  oflered  by  Judge  Woodward 
have  not  been  embodied  in  this  because 
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they  were  adopted  in  othei-  i^laces,  I  will 
call  the  attention  of  the  committee  of  the 
whole  to  the  omitted  i^arts.  We  have 
omitted  "whose  term  shall  be  ten  years  if 
they  so  long  behave  themselves  well,  and 
whose  salaries  shall  be  fixed  by  law." 
That  we  have  omitted  because  it  is  already 
provided  for  in  another  section.  We  have 
also  omitted  the  words  in  Judge  Wood- 
ward's amendment  "and  the  register  for 
probate  of  wills  and  granting  letters  of 
administration."  It  is  not  expedient  that 
we  shall  destroy  tlie  office  of  register  of 
wills.  We  desire  to  preserve  it  because 
there  are  some  counties  in  the  State  where 
it  is  wholly  impracticable  to  create  a  pro- 
bate judge,  and  the  office  of  register  of 
wills  is  a  necessity,  because  in  those  coun- 
ties they  must  have  a  place  in  which  wills 
can  be  filed  and  letters  of  administration 
granted.  Neither  is  it  at  all  easy  to  reme- 
dy this  by  the  establishment  of  a  probate 
court  in  a  district,  because  it  %vould  leave 
the  counties  of  that  district  without  a  con- 
venient place  of  recording  a  will  and 
getting  letters  of  administration. 

Mr.  BiDDLE.  I  ask  the  chairman  of 
the  Committee  on  the  Judiciary  whether 
there  has  been  any  provision  made  in  re- 
gard to  the  auditing  of  accounts. 

Mr.  Armstrong.  That  is  provided  for 
in  this  section. 

One  word  more  of  explanation,  it  is  per- 
haps necessary  that  I  should  make.  I 
have  said  in  the  amendment  I  have  pro- 
posed that  "the  register  of  wills  shall  be 
compensated  by  a  salary  to  be  fixed  by 
law,  and  shall  be  ex  officio  clerk  of  the  or- 
phans' court."  I  will  state  the  jDurpose 
of  that.  We  require  accounts  to  be  audi- 
ted by  the  judges  and  clerks  of  the  or- 
phans' court.  It  is  proper  that  there 
should  be  an  official  connection  between 
the  judges  and  the  register,  by  making 
him  ex  officio  clerk  of  the  court.  It  is 
provided  that  the  register  shall  be  "sub- 
ject to  the  direction  of  said  court  in  all 
Hnatters  pertaining  to  his  office  ;"  and  it  is 
also  provided  that  he  may  appoint  assist- 
ant clerks,  "but  only  with  the  consent 
and  approval  of  the  court."  This  brings 
the  whole  system  into  harmony,  and  ac- 
complishes all  that  can  be  obtained  in  that 
direction.  I  think  the  amendment  as  it 
now  stands  is  well  considered,  and  I  be- 
lieve it  to  be  a  very  great  improvement 
upon  either  the  section  as  originally  of- 
fered or  the  amendment  proposed  by 
Judge  Woodward,  and  it  proposes  all  that 
is  valuable  in  both. 


Mr.  Darlington.  Mr.  Chairman : 
When  Judge  Woodward  presented  his 
proposition,  and  said  that  he  wished  it  to 
be  incorporated  into  this  article,  it  seemed 
to  be  an  improper  time.  lie  withdrew  it, 
stating  that  he  would  pi'obably  not  be  here 
when  the  proper  section  for  the  addition  of 
his  amendment  was  reached,  and  I  as  well 
as  several  other  gentlemen  i^romised  that 
we  would  present  it  in  his  stead.  I  be- 
live  Mr.  'Biddle  also  promised  that  he 
would  move  it  as  an  amendment. 

I  now  hold  his  amendment  in  my  hand, 
and  propose  to  ask  that  it  be  inserted  in 
lieu  of  the  amendment  proposed  by  the 
gentleman  from  Lycoming  (Mr.  Arm- 
strong.) I  submit  Judge  Woodward's 
proposition  now  as  an  amendment  to  the 
amendment.  1  believe  it  shovild  come  in 
at  the  same  place  in  the  section  of  the  arti- 
cle reported  by  the  Committee  on  the  Ju- 
diciarj^,  that  the  chairman  of  that  com- 
mittee indicated  for  his  amendment. 

The  Chairman.  The  gentleman  from 
Chester  moves  an  amendment  to  the 
amendment.    It  will  be  read. 

The  Clerk  i-ead  as  follows : 

"  In  counties  wliose  population  shall  ex- 
ceed one  hundred  thousand,  the  Legisla- 
ture shall  establish  covirts  of  probate,  to 
consist  of  one  or  more  judges,  ^vho  shall 
be  learned  in  the  law,  elected  in  the  man- 
ner hereinbefore  provided  for  other 
judges,  whose  term  of  office  shall  be  ten 
years,  if  they  so  long  behave  themselves 
well,  and  whose  salaries  sliall  be  fixed  by 
law. 

The  said  courts  of  probate,  when  estab- 
lished, shall  exercise  all  the  jurisdictions 
and  powers  now  vested  in  the  orphans' 
court,  the  register's  court,  and  the  register 
for  i^robate  of  wills  and  granting  letters  of 
administration,  and  thereupon  the  juris- 
diction of  the  common  pleas  in  orphans' 
court  procedings  shall  cease  and  deter- 
mine, and  the  register's  court  and  the  of- 
fice of  register  of  wills  and  granting  let- 
ters of  administration  shall  be  abolished. 

The  several  courts  of  probate  shail  ap- 
point all  necessary  clerks,  to  be  paid  a 
salary  fixed  by  law,  shall  have  a  seal,  and 
be  a  court  of  record ;  but  all  auditing  of 
accounts  filed  in  said  courts  shall  be  jier- 
fornied  by  the  judges  and  clerks  thereof, 
without  expense  to  parties,  except  where 
all  parties  in  interest  in  a  pending  pro- 
ceeding shall  nominate  an  auditor,  whom 
the  court  may  in  its  discretion  appoint, 
and  in  such  case  tlie  auditor's  fees  shall 
be  paid  by  the  parties. 
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All  proceedings  of  said  courts  of  pro- 
bate shall  be  removable  into  the  Supreme 
Court  for  review  by  appeal  or  certiorari, 
as  the  Supreme  Court  may  precscribe." 

Mr.  Darlington.  Mr.  Chairman :  1 
I  now  hojoe  that  this  proposition  will  re- 
ceive the  favorable  consideration  of  the 
committee  of  the  whole.  It  will  be  per- 
ceived that  it  proposes  to  establish  courts 
of  probate  ;  first  in  the  large  counties  con- 
taining over  two  hundred  thouf^and  popu- 
lation and  susceptible  of  being  introduced 
at  subsequent  periods  into  other  counties, 
as  the  necessities  and  conveniences  of  the 
people  may  suggest.  We  have  all  been 
struck,  I  have  no  doubt,  with  the  anoma- 
lous condition  of  things  in  Pennsylvania, 
where  the  estate  of  a  deceased  person 
passes  into  one  ofi&ce  and  the  proceedings 
with  regard  to  it  are  transferred  from 
thence  into  another,  thus  necessitating 
two  offices  and  two  jjlaces  of  record  for  all 
those  things  which  pertain  to  the  settle- 
ment of  an  estate.  If  we  establish  courts 
of  probate  as  they  exist  in  other  States,  or 
as  is  proposed  by  this  amendment,  we 
authorize  the  election  of  an  officer  who 
shall  be  qualified  as  the  judges  of  other 
courts  are,  who  shall  be  a  judge  of  pro- 
bate ;  shall  receive  the  probate  of  wills  and 
grant  letters  of  adnainistration  ;  receive 
the  settlement  of  estates  and  accounts ; 
decide  upon  exceptions  which  may  be 
made  to  the  accounts  themselves,  or  refer 
them  to  auditors  upon  the  appointment  of 
the  parties  ;  who  shall  api^oint  guardians  ; 
who  shall  grant  orders  to  sell  to  pay 
debts  ;  who  shall  conduct  proceedings  in 
partition ;  wlio  shall,  in  short,  do  every- 
thing from  the  time  the  breath  is  out  of 
the  owner  until  the  heirs  have  the  estate 
settled  between  them.  Then  when  j'ou 
come  to  search  the  records  to  find  out 
Avhat  has  been  done,  you  have  only  to  go 
to  the  one  office  ;  you  abolish  or  cast  to- 
gether the  offices  of  register  and  clerk  of 
the  orphans'  court,  and  you  make  them 
all  in  one  office.  To  be  sure  you  make 
provision  for  the  probate  judge  to  liave  a 
clerk,  but  you  do  not  necessarily  increase 
the  nu.mber  of  officers,  for  the  probate 
judge  and  the  clerk  can  do  all  the  duties 
of  the  register  and  clerk  of  the  orphans' 
court. 

It  is  only  a  question  for  us  to  consider 
whether  we  will  adhere  to  this  singular 
anomalous  system  which  Ave  have  in 
Pennsylvania,  or  stop  now  before  we  are 
any  older,  recall  the  past  one  hundred  and 
fifty  years,  start  upon  a  now  track  and 
strike  out  for  ourselves  and  let  us  estab- 


lish for  future  generations  and  for  future 
ages  that  which  we  shall  suppose  the  best 
plan  of  providing  for  proceedings  in  con- 
nection with  the  settlement  of  an  estate. 

But  I  do  not  mean  to  argue  the  ques- 
tion. I  have  already  expressed  the  views 
that  I  entertain  on  this  subj  ect.  I  simply 
now  present  this  amendment,  trusting 
that  it  will  receive  the  sanction  of  the 
committee  of  the  whole  so  that  we  may 
incorporate  it  into  the  Constitution,  or,  at 
all  events,  give  the  Legislature  power  to 
incorijorate  it  into  our  system  wherever 
it  may  be  found  necessary.  For  instance, 
in  Chester  county,  we  do  not  now,  per- 
haps, need  this  court  of  probate,  but  in 
forty  years  or  less  we  may  needit.  Inother 
counties  they  may  need  it  much  earlier, 
and  I  would  gladly  introduce  this  system, 
so  that  we  may  thus  judiciously  provide 
for  the  settlement  of  everything  that  re- 
lates to  the  estate  of  a  decedent. 

Mr.  Boyd.  I  would  like  to  ask  the 
chairman  of  the  J  udiciary  Committee  if  it 
is  intended  to  insist  upon  the  number  of 
population  which  he  names  in  his  amend- 
ment as  requisite  for  the  formation  of  an 
orphans'  court.  He  names  one  hundred 
thousand.  Can  it  not  be  made  seventy- 
five  thousand  ? 

Mr.  Armstrong.  That  is  a  matter  of 
detail,  about  which  I  care  very  little.  It 
is  a  matter  for  the  Convention  to  deter- 
mine whether  it  shall  be  two  hundred 
thousand,  or  one  hundred  and  fifty  thou- 
sand, or  one  liundrcd  thousand  or  seventy- 
five  thousand.  All  these  various  num- 
bers have  been  mentioned. 

Mr.  Corson.  Make  it  seventy-five 
thousand. 

jNIr.  Armstrong.  Tlie  phraseology  of 
the  amendment  would  now  make  it  ab- 
solutely imperative  upon  the  Legislature 
as  to  the  population  prescribed.  I  have 
no  objection  to  seventy-five  thousand,  if 
that  be  the  judgment  of  the  Convention. 

I  would  merely  saj'  with  respect  to  the 
amendment  proposed  by  the  gentleman 
from  Chester  (i\Ir.  Darlington)  that  some 
parts  of  it  are  already  embodied  in  this 
amendment,  and  some  others  liavo  been 
adopted  in  other  sections.  It  is  not  nec- 
essary now  to  re-argue  the  case.  There 
has  been  a  great  deal  of  discussion  upon 
it  already,  and  it  is  thoroughly  under- 
stood  

Mr.  CoRBETT.  Mr.  Chairman :  Tliere 
are  some  things  left  out  in  the  proposition 
of  the  chairman  of  the  committee  that 
are  embodied  in  Judge  Woodward's  re- 
port, that  I  like  much  better  than  the  sub- 
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stitute  offered  by  the  gentleman.  Where 
this  orphans'  court  is  created  se^jarate 
and  distinct,  we  retain  the  register.  I 
concur  with  the  opinion  of  the  gentleman 
from  Chester  that  where  Ave  create  this 
court  separate  and  distinct  from  the  otlier 
courts,  there  ought  to  be  an  officer  having 
charge  of  all  the  papers,  discharging  his 
duty  daily,  ready  whenever  occasion 
arises  upon  citation,  to  bring  parties  in 
and  to  malie  the  necessary  orders  and  de- 
crees for  the  sale  of  real  estate  and  every- 
thing appertaining  to  his  office.  Now,  if 
j-ou  create  a  court  separate  and  distinct 
to  be  called  the  orphans'  court,  to  sit  at  a 
certain  period,  of  course  you  give  relief, 
but  not  to  the  extent  that  an  officer  who 
is  tlio  judge  of  the  court,  and  present  in 
his  office,  sitting  and  discharging  his  du- 
ties daily  would  give. 

I  am  decidedly  in  favor  of  the  proposi- 
tion offered  by  tlie  gentleman  from  Pliila- 
delphia  (Mr.  "Woodward.) 

iSIr.  Ellis.  Mr.  Chairman  :  I  certainly 
would  be  opposed  to  the  second  clause  of 
tliis  section  if  the  word  "  shall,"  after  the 
word  "Legislature,"  is  retained.  I  ana 
in  favor,  however,  of  giving  to  the  Legis- 
lature a  grant  of  limited  povi^er  to  estab- 
lish this  court  in  any  district  of  tlie  State 
where  the  business  will  warrant  it  and 
tlie  people  desire  it.  I  am  in  fovor  of  giv- 
ing tliis  grant  of  power  because  I  am  also 
in  favor  of  striliing  out  of  the  first  section 
as  we  have  adopted  it,  the  words,  "and 
such  other  courts  as  the  Legislature  may 
from  time  to  time  establish."  I  thin  k  this 
is  a  very  wise  grant  of  power,  if  we  strilce 
the  other  words  out,  which,  I  hope  and 
certainly  believe,  the  committee  will  do 
in  time. 

Mr.  Arjistrong.  If  the  gentleman 
will  allow  me,  I  would  suggest  that  he 
would  meet  all  the  requirements  of  ins 
own  countj^,  and  perhaps  with  advantage 
to  the  whole  State,  if  the  word  "  one"  is 
made  "  two,"  so  that  it  shall  read  : 

"In  every  judicial  district  where  the 
l^opulation  shall  exceed  two  hundred 
thousand,  the  Legislature  shall,"  and 
then  in  all  other  districts  it  is  in  the  dis- 
cretion of  the  Legislature. 

Mr.  Ellis.  If  that  is  done,  I  then,  for 
any  local  reason,  have  no  objection. 

Mr.  Armsteong.  If  the  gentleman 
makes  such  a  motion,  I  have  no  objec- 
tion. 

Mr.  Ellis.    I  move,  then,  to  insert 

The  Chairman.  That  is  not  in  order 
at  tliis  time.     The  question  is   on    tlie 


amendment  to  the  amendment,  proposed 
by  the  gentleman  from  Cliester. 

Mr.  Wright.  I  desire  the  chairman  of 
the  committee  to  state  something  in  re- 
gard to  this  board  of  audit.  "All  accounts 
filed  in  said  court  shall  be  audited  by  the 
judges  and  clerks."  Now,  the  register  is 
the  clerk  ex  q^cio;  he  has  the  power  by 
this  section  to  appoint  deputies.  Who  is 
the  auditing  board  ? 

INIr.  Armsteoxg.  I  will  state  that  the 
gentleman  from  Delaware  suggested  an 
amendment  which  strikes  me  favorably, 
and  I  have  it  marked  on  my  notes,  and  I 
shall  offer  it  in  duo  time,  to  substitute  the 
word  "court"  for  the  words  "judges  and 
clerks  thereof,"  so  that  the  duties  shall 
devolve  on  the  court.  I  think  it  would 
be  a  highly  judicious  amendment. 

]SIr.  Alricks.  I  hope  that  the  amend- 
ment of  the  gentleman  from  Chester  will 
not  be  adopted.  After  the  experience  we 
have  had  in  the  practice  before  our 
courts,  I  presume  by  this  time  we  sliould 
be  familiar  with  t!ie  courts,  and  the  sec- 
tion as  reported  by  the  committee  adheres 
to  the  system  with  which  we  are  familiar. 
We  have  never  found  any  very  great  In- 
consistency between  tlie  register's  court 
and  the  necessity  of  going  into  the  or- 
phans'court  with  our  administration  ac- 
counts. I  trust  at  this  late  day,  at  the 
end  of  one  hundred  and  fifty  years,  it  will 
not  be  necessary  to  retrace  our  steps  and 
follow  the  rules  of  the  ecclesiastical  or  civil 
courts.  The  public,  I  think,  will  be  bet- 
ter pleased  with  our  work  if  we  retain  the 
name  of  orphans'  court,  with  which  the 
people,  the  laymen,  are  well  acquainted  ; 
and  if  we  retain  the  office  of  register  so  far 
as  to  have  a  jierson  who  will  take  the  pro- 
bate of  wills,  we  shall  have  no  difficulty 
afterwards  in  conducting  all  tlie  business 
before  the  orplians'  court  as  it  has  been 
conducted  iu  times  past.  I  therefore  shall 
vote  againt  the  amendment  of  the  gentle- 
man from  Chester. 

]Mr.  Cochran.  Mr.  Chairman :  It 
strikes  me  that  if  this  sj^stem  of  probate 
courts  is  to  be  adopted  at  all,  it  is  very 
clear  that  it  should  be  adopted  by  coun- 
ties and  not  by  judicial  districts.  The  ad- 
vantage of  a  probate  court  is  to  have  a 
court  always  open,  wlierever  it  is  estab- 
lished, for  the  transaction  of  business,  ad- 
journing from  day  to  day,  and  for  receiving 
the  probate  of  wills  and  granting  letters 
of  administration,  taking  proof  of  admin- 
istration accounts,  and  doing  all  the  busi- 
ness that  appertains  to  an  orphans'  court. 
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If  3'ou  establish  probate  courts  by  judi- 
cial districts  having  but  one  judge,  proba- 
bl3^  in  each  judicial  district,  the  whole 
benefit  of  the  system  is  lost.  You  have  no 
resident  j  udge  in  each  county  to  transact  all 
thisbusiness,  which  from  the  very  first  act 
is  judicial.  The  register  is  himself,  though 
he  may  be  the  most  uninformed  layman  in 
the  State,  a  judge,  and  acts  judicially  on 
everything  of  that  character ;  and  that  is 
one  reason  why  it  occurs  to  me  that  the 
establishment  of  a  probate  court  is  desir- 
able, not  only  that  yovx  may  have  compe- 
tent officers  to  transact  this  business,  but 
that  all  of  it  shall  be  included  under  the 
control  and  direction  of  a  competent  of- 
ficer, who  shall  take  it  up  from  the  be- 
ginning and  carry  through  the  proceed- 
ings to  the  close. 

And,  sir,  in  addition  to  that,  it  is  con- 
sidered a  very  important  object  among 
gentlemen  here — I  do  not  say  that  I  con- 
sider it  of  such  importance  because  I 
have  never  seen  the  practical^  inconveni- 
ence from  it  tliat  others  have  suggested 
— it  is  considered  by  many  gentlemen 
very  important  that  all  the  auditing 
sliould  be  done  by  the  court,  and  that 
the  right  to  appoint  auditors,  except 
under  very  special  circumstances  pro- 
vided in  this  section,  sliould  be  taken 
away  from  the  court  entirely.  If  that  is 
to  be  the  case,  then  your  probate  court 
will  be  useful;  it  affords  a  still  further 
argument  why  that  court  should  be  estab- 
lished by  counties,  and  the  jurisdiction  of 
each  i)robate  court  confined  to  its  partic- 
ular covmty,  so  that  you  may  have  the 
court  sitting  from  day  to  day,  and  the 
judge  there,  not  only  to  attend  to  the  pro- 
bate of  wills  and  granting  letters  of  ad- 
ministration and  all  the  ordinary  and  ex- 
traordinary works  of  the  orphans'  court, 
but  that  he  may  be  enabled  to  audit 
these  accounts  in  due  time,  have  the  par- 
ties before  him,  receive  tlie  evidence,  dis- 
pose of  exceptions,  and  make  the  distri- 
bution. 

Unless  that  system  is  pursued,  it  ap- 
pears to'  me  that  the  idea  of  establishing 
probate  courts  had  better  be  abandoned. 
I  could  net  vote  for  the  section  as  it  is 
now  pending,  and  I  care  very  little  about 
the  amendment,  because  if  you  confine 
the  establishment  of  probate  courts  to  a 
population  of  more  than  one  hundred 
tliousand,  it  Avill  extend  over  so  few  coun- 
ties of  this  State  that  practically  it  will 
amount  to  little  or  nothing. 

Mr.  Armstrong.  I  call  the  attention 
of  the  gentleman  from  York  to  the  fact 


that  it  is  now  provided,  in  accordance 
very  much  Avith  the  suggestion  he  makes, 
that  where  the  Legislature  is  to  establish 
this  orphans'  court,  it  shall  be  in  the 
county  or  judicial  district.  The  reason 
of  that  is  this  :  There  are  some  judicial 
districts  where  they  might  desire  to  have 
this  court,  and  yet  with  no  county  in  it 
large  enough  to  form  a  sei)arate  orphans' 
court.  "We  do  not  wish  to  limit  the  dis- 
cretion of  the  Legislature,  whilst  we  do 
give  them  the  power  to  constitute  an  or- 
phans' court  within  any  county  of  the 
State  in  their  discretion. 

As  to  the  first  phrase,  "in  every  judi- 
cial district  wlierein  the  population  shall 
exceed  200,000,"  &c.,  it  would  only  apply 
to  the  city  of  Philadeli^hia  and  Allegheny 
county,  Avhere  they  already  have  a  popu- 
lation to  that  extent,  and  where  they  are 
constituted  seisarate  judicial  districts. 
Wherever  the  i^opulation  is  large,  accord- 
ing to  the  practice  which  has  prevailed  in 
the  State,  they  are  constituted  by  the 
Legislature  a  separate  judicial  district. 
The  power  which  we  have  vested  in  the 
Legislature  is  for  the  purpose  of  meeting 
the  wants  of  those  counties  who  might  re- 
quire an  orphans'  court,  and  yet  without 
suflicient  population  to  justify  it ;  but  the 
power  to  constitute  an  orphans'  court  in 
each  county  is  complete  within  the  dis- 
ci'etion  of  the  Legislature. 

Mr.  D.  W.  Patterson.  I  was  going  to 
refer  to  the  objection  made  by  the  mem- 
ber from  York,  (Mr.  Cochran,)  but  the 
chairman  of  the  committee  has  said,  and 
it  seems  to  be  admitted,  that  the  Legisla- 
ture may  create  separate  orphans'  courts 
in  each  county,  because  being  applied  to 
judicial  districts  they  are  often  composed 
of  two  or  more  counties  and  it  would  not 
accomplish  the  object.  The  population 
named  in  this  amendment  would  take  in 
the  county  of  Lancaster.- 

Mr.  Armstrong.  No,  tliat  has  been 
changed  to  200,000.  The  suggestion  was 
made  by  some  gentleman  on  the  other 
side,  and  I  accoiDted  the  modification. 

Mr.  D.  W.  Patterson.  It  has  not 
been  voted  upon. 

Mr.  Armstrong.  I  thought  I  could 
accept  it,  but  I  believe  I  have  no  power 
to  do  so. 

Mr.  D.  W.  Patterson.  I  was  going  to 
object  to  it  on  that  ground,  as  applying  to 
Lancaster  county ;  but  even  if  it  should 
be  changed  by  the  committee  and  made 
two  hundred  thousand,  it  seems  to  me  it 
is  multiplying  officers  very  injudiciously 
and  very  unnecessarily-.     1  learn   from 
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conversation  ^vitll  nienibers  from  the 
cities  of  Pittsburg  and  Pliiladelpliia  that 
they  desire  this  arraiigement,  and  in  tliose 
cities  it  would  not  multiplj"  officers  and 
salaries  very  much,  and  i^robably  it  is  a 
necessity  ;  but  certainly  it  cannot  be  said 
to  be  necessary  when  applied  to  the  rest 
of  the  Commonwealth. 

Tlie  substitute  provides  for  auditing  ac- 
counts, and  the  argument  a  few  days  ago, 
and  impliedly  bj^  gentleman  now,  is  that 
under  it  the  auditing  of  accounts  and  dis- 
tributing  of  estates  will  be  done  much 
more  cheaply  to  the  parties.  It  seems 
to  me  that  there  are  many  questions  tliat 
arise  in  the  distribution  of  assets  that  this 
judge  and  his  clerk,  who  is  to  be  the  regis- 
ter, and  no  doubt  a  laj-man  most  general- 
ly, would  be  entirely/  incompetent  to  pass 
upon.  It  does  not  provide  for  any  appeal 
to  the  court  of  common  pleas,  so  that  in 
matters  where  the  parties  have  any  doubt 
they  may  take  an  appeal  or  file  excei> 
tions,  and  have  the  common  pleas  to  pass 
upon  them  ;  and  therefore,  I  suppose  the 
intention  is  to  require  the  appeal  to  be 
taken  directly  to  the  Supreme  Court. 

If  evils  exist  in  the  distribution  of  es- 
tates and  the  auditing  of  accounts  in  Phil- 
adelphia who  is  responsible  for  them?  I 
was  surprised  to  hear  it  admitted  on  all 
hands  here  that  abuses  of  that  sort  did 
exist,  and  to  a  terrible  extent,  in  the  city 
of  PhiladeliJhia.  Why,  sir,  the  courts 
have  control  of  the  auditors'  foes,  and  if 
they  do  not  regulate  them  in  the  city  of 
Philadelphia  it  is  a  neglect,  it  is  a  failure 
to  perforna  their  duty,  and  the  courts  or 
the  judges  of  the  courts  are  guiltj''  of  mal- 
administration. It  is  an  indirect  reflec- 
tion upon  the  Avhole  profession.  It  is 
really  and  justly  charging  the  courts  and 
the  judges  with  mal-administration.  It 
is  said  that  estates  are  robbed.  By  whom  ? 
Whj',  by  the  profession  in  the  city  of 
Philadelphia  and  in  the  city  of  Pittsburg. 
There  is  ample  room  to  remedy  that  with- 
out any  change  of  system  or  policy. 

Let  me  advert  for  a  monient  to  Lancas- 
ter county.  There  are  thousands  and  tens 
of  thousands  of  dollars  distributed  there 
yearly,  and  I  have  never  heard  any  com- 
plaint. A  case  is  referred  to  auditors.  If 
it  is  an  intricate  case,  it  is  referred  to  a 
gentleman  of  considerable  experience  at 
the  bar  ;  if  not  so  intricate,  to  one  of  less 
practice  and  experience.  The  court  super- 
vises the  auditor's  fees ;  and  I  have  never 
yet  heard  any  comi^laint.  It  is  done 
cheapei',  more  expeditiously,  andwithovit 
imposing  that  labor  upon  the  court,  than 


it  could  be  done  by  any  other  system  or 
in  any  other  way  ;  and  I  aj^prehend  that 
tliat  is  true  of  all  the  rural  districts 
throughout  the  Commonwealth.  I  have 
never  heard  any  complaint,  and  I  have 
practiced  in  five  or  six  of  them  in  cases  of 
that  kind  ;  and  I  am  really  astonished  to 
find  a  single  gentleman  representing  a 
rural  district  get  uf)  on  tiiis  floor  and  ad- 
vocate a  measure  of  this  kind — advocate 
increasing  the  number  of  judges,  multi- 
plying salaries,  and  thus  putting  the 
amendments  which  we  propose  to  enact 
and  which  will  be  put  betore  the  people 
for  their  ratification  in  more  and  more 
danger. 

Now,  in  our  county,  in  this  city,  and  in 
all  large  populous  counties,  the  register's 
office  is  distinct  from  the  orphans'  court. 
In  our  county  there  is  so  much  business 
that  each  one  of  those  ofiices — each  occu- 
pying a  large  room — is  constantly  filled  or 
half  filled.  Now,  it  is  proposed  to  do  all 
this  business  in  one  department,  either  in 
one  room  or  in  adjoining  ones.  It  is  an 
utter  impossibility.  Again,  it  is  proposed 
to  abolish  the  register's  court.  We  all 
know  that  the  common  pleas  perform  all 
the  business  of  the  register's  court  occur- 
ring throughou.t  the  year  in  six  hours. 
That  court  is  not  called  except  to  grant 
administration  where  there  is  some  dis- 
pute, and  which  can  be  disjwsed  of  in  five 
or  ten  minutes.  It  is  not  called  unless 
there  is  a  caveat  filed  to  a  will,  and  then 
they  order  the  feigned  issue  asked  for  in 
five  minutes.  The  old  practice  of  hearing 
testimony  before  ordering  a  feigned  issue 
is  departed  from  throughout  the  whole 
Commonwealth  ;  and  all  the  business  of 
the  register's  court  occurring  throughout 
the  year  is  performed  by  the  courts  of 
common  i^leas  in  less  than  a  dozen  hours. 

Now,  it  is  proposed  by  this  amendment 
to  not  only  elect  one  judge  to  constitute 
both  the  register's  and  orphans'  court,  but 
judges.  TheijCgislature  may  provide  for 
judges;  and  that,  too,  in  face  of  the  fact 
that  in  many  of  the  judicial  districts  the 
common  pleas  judges  are  not  occupied 
half  their  time  ;  in  others  it  is  different. 
In  our  district  we  have  two  law  judges, 
and  the  docket  is  considerably  behind— a 
year  or  a  year  and  a  half  behind — owing 
perhaps  to  an  increase  of  business  during 
the  war  and  to  other  circumstances.  But 
I  believe  the  judges  are  able  to  do  all  the 
business  of  the  county— so  in  most  of  the 
districts  of  the  Commonwealth.  Yet  we 
are  multiplying  judges  and  officers  by 
this  amendment  and  taking  away  busi- 
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ness  from  the  judges  of  the  courts  of  com- 
mon pleas  in  the  rural  districts,  when  they 
have  ample  time  to  perform  it.  Because 
Philadelphia  and  Pittsburg  want  probate 
judges  to  distribute  assets,  they  want  to 
impose  this  system  upon  the  rural  dis- 
tricts at  this  great  expense,  when  it  is  not 
required,  when  the  necessities  of  the 
case  do  not  demand  it,  and  when  the 
people  of  those  districts  don't  want  it.  I 
think  they  must  say  that  they  have  never 
heard  any  complaint  about  delay  in  regard 
to  this  matter  or  any  complaint  of  extor- 
tion in  charging  for  the  distribution  of 
assets.  1  have  never  heard  of  it,  and  1 
therefore  hope  tliis  committee  will  not 
impose  this  system  upon  the  rural  districts 
vrhen  we  do  not  want  it  and  when  it  is  not 
absolutely  necessary.  I  therefore  protest 
agaixist  this  committee  and  these  two  great 
cities  imposing  this  system  on  the  rural 
districts,  at  so  heavy  a  cost,  where  it  is  not 
at  all  necessary,  and  where  neither  the 
people  or  the  bar  want  it. 

Mr.  Armstrong.  I  will  state,  on  be- 
half of  the  committee,  that  there  is  no  in- 
tention to  make  it  imj)erative  except  as  to 
Allegheny  and  Philadelphia,  because  the 
words  "two  hundred  thousand"  suffi- 
ciently and  amply  cover  that  point. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  Ches- 
ter to  the  amendment  of  the  gentleman 
from  Lycoming. 

The  amendment  to  the  amendment  was 
rejected. 

Mr.  Ellis.  Now,  I  move  to  strike  out 
"one"  and  insert  "two,"  in  the  tirst  line  of 
the  amendment  of  the  gentleman  from 
Lycoming,  so  as  to  confine  the  imi^erative 
part  of  it  to  counties  of  200,000  population. 

Mr.  Armstrong.  I  hope  that  will  be 
adopted. 

Mr.  Wright.  Isa  further  amendment 
in  order? 

The  Chairman.  It  is  not.  There  is  an 
amendment  to  anamendmeSt  pending. 

Mr.  Wright.  I  want  to  reduce  it  to 
150,000. 

The  Chairman.  If  this  be  voted  down, 
150,000  can  be  substituted. 

^Ir.  Armstrong.  I  think  it  is  better  it 
should  be  200,000,  so  as  to  make  it  impera- 
tive only  on  the  two  great  cities  we  have 
mentioned,  and  leave  it  discretionary  with 
the  Legislature  as  to  the  rest  of  the  State. 

Ml-.  Wright.  I  desire  that  my  county 
shall  be  embraced  in  this  provision.  If 
there  is  any  place  where  a  probate  court 
is  wanted  I  believe  it  is  the  county  of 
Luzerne.    We  have  now  about  one  hun- 


dred and  seventy  thousand  population, 
and  the  business  is  exceedingly  exten- 
sive. I  would  like  to  have  this  provision 
extended  to  that  judicial  district  and 
county.  Every  lawyer  knows  very  well, 
who  has  practiced  in  the  common  pleas, 
that  the  judge  is  continuallj/  interrupted 
by  motions  made  for  the  appointment  of 
guardians,  and  other  orphans'  court  busi- 
ness. Our  judges  are  so  entirely  run 
down  there  that  they  absolutely  need  a 
probate  court.  I  should  like,  therefore, 
to  have  this  limit  put  at  one  hundred  and 
fifty  thousand;  That  will  embrace  the 
county  of  Luzerne,  and  in  a  few  years  it 
may  extend  to  the  county  of  Schuylkill. 
Mr.  Ellis.  Mr.  Chairman  :  I  have  just 
this  to  say  :  So  far  as  the  cities  of  Phila- 
delphia and  Pittsburg  are  concerned,  I 
confess  I  know  very  little  about  their  ju- 
dicial requirements  ;  but  I  take  the  word 
of  gentlemen  when  they  say  it  is  neces- 
sary for  their  cities ;  but  when  you  take 
the  country,  and  undertake  to  establish  a 
rule  as  to  population,  that  question  has 
been  intelligently  discussed  by  this  com- 
mittee on  several  occasions,  and  it  is  a 
rule  that  ouglit  not  to  be  established  in 
this  case.  You  take  the  county  of  Schuyl- 
kill, Avliich  adjoins  Luzerne ;  we  have 
scarcely  any  farming  poijulation ;  our 
business  in  the  orphans'  court  is  very  lit- 
tle, and  I  question  whether  we  had  a  pop- 
ulation in  Schu3dkill  county,  as  it  now  is 
organized,  of  two  hundred  thousand  i^eo- 
ple,  we  should  have  business  enough  for 
one  separate  judge  in  this  court.  But  I 
am  willing  to  leave  the  limit  at  two  hun- 
dred thousand.  We  maj^  possibly  have 
enough  sucli  business  when  we  come  to 
that  point ;  but,  if  not,  the  Constitution 
may  possibly,  by  special  amendment,  be 
regulated  in  that  particular.  I  confess 
that  Luzerne  is  difterontlj^  situated  from 
Schuylkill ;  there  is  a  large  portion  of  Lu- 
zerne count}''  that  has  a  farming  popula- 
tion, and  the  business  in  the  orphans' 
court  must  be  greater  than  it  is  in  Schuyl- 
kill. But  the  gentleman  has  the  Legisla- 
ture, and  there  is  nothing  in  this  to  pre- 
vent him  getting  a  seioarate  orphans'  court 
in  Luzerne  county ;  and  if  the  Legislature 
is  asked  properly,  and  it  is  shown  to  them 
that  it  will  bo  wise  to  have  this  separate 
organization,  the  Legislature  will  certain- 
ly give  it  to  Luzerne.  But  when  j^ou  say 
one  hundred  and  fifty  thousand  i^opula- 
tion,  you  will  find  Schuj'lkill  jumping  up 
to  that  point  within  the  next  five  years, 
and  she  must  have  this  court  which  she 
docs  not  need.    It  is  a  rale  which  cannot 
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be  put  in  the  Constitution  at  this  figure 
safely.  It  must  be  left  to  the  Legislature, 
and  in  tlieir  wise  discretion  I  think  it 
nia^'  be  safely  left  with  the  limitation  at 
two  hundred  thousand. 

The  Chairman.  The  question  is  on 
the  amendment  to  the  amendment,  strik- 
ing out  "  one  "  and  inserting  "two." 

The  amendment  to  the  amendment 
was  agreed  to,  there  being  on  a  division 
ayes  tliirty-flve  ;  noes  twenty-two. 

Mr.  Arjistroxg.  I  move  now  to  strike 
out  the  words  "judges  and  clerks  there- 
of,"' in  tlie  third  line  from  the  bottom  of 
the  section,  and  insert  the  word  "court," 
so  as  to  read  "audited  by  the  court  with- 
out expense  to  the  parties." 

Mr.  Clark.  I  desire  to  ask  a  question. 
I  see  the  last  paragraph  provides  that  "all 
accounts  filed  in  said  court" — I  presume 
tliat  refers  to  the  orphans'  court  gene- 
rally, Avhether  a  separate  court  or  as  it  is 
now — "shall  be  audited  by  the  court." 
Does  il  apply  in  all  cases  to  the  orphans' 
court ;  or  simply  to  an  orphans'  court  ex- 
isting as  a  separate  tribunal  under  this 
clause  ? 

Mr.  Armstrong.  I  suppose  it  would 
refer  to  that  which  immediately  precedes 
it :  "And  the  said  court,"  which  I  under- 
stand to  mean  the  particular  court  hero 
established. 

jNIr.  Clark.  The  last  mention  we  have 
of  the  ori>hans'  court  is  not  as  a  separate 
court.  The  third  paragraph  reads  :  "The 
register  of  wills  shall  be  comi^ensated  by 
a  salary  to  be  fixed  by  law,  and  shall  be 
ex  officio  clerk  of  the  orphans'  court." 
That  is  in  all  cases. 

Mr.  Armstrong.  If  the  gentleman 
has  any  amendment  to  suggest  to  avoid 
anibiguity,  I  should  be  glad  to  accept  it. 

Mr.  Clark.  I  am  only  inquiring  for 
information. 

Ml.  Armstrong.  If  the  language  is 
imperfect  let  it  be  amended. 

Mr.  BiDDLE.  There  is  a  great  value  in 
the  suggestion  of  the  gentleman  from  In- 
diana. Accounts  now  of  executors,  ad- 
ministi'ators  and  guardians  are  filed  in 
the  register's  effice.  The  only  accounts 
filefl  in  the  orphans'  court  are  partial  ac- 
counts of  guardians.  "We  had  lietter  fix 
this  right  now.    It  is  not  right  as  it  stands. 

Mr.  Armstrong.  "What  is  it  the  gen- 
tleman suggests? 

Mr.  BiDDLE.  I  would  suggest  "all  ac- 
counts filed  in  the  register's  office  and  in 
said  court." 


Mr.  Armstrong.  That  would  impose 
it  as  a  duty  on  the  judges  of  common 
pleas  where  they  sit  as  an  orphans'  court. 

Mr.  BiDDLE.  In  counties  other  than 
the  two  counties  referred  to. 

Mr.  Armstrong.  That  will  be  the  ef- 
fect of  it  as  I  understand.  Perhaps  it 
had  better  be  so. 

Mr.  Davis.  I  should  like  to  ask 
whether  it  is  the  intention  to  abolish  the 
clerk  of  the  orphans'  court  as  distinctive 
office,  or  whether  it  provides  merely  for 
counties  where  a  separate  orphans'  court 
is  established. 

Mr.  Armstrong.  Only  in  those  coun- 
ties where  a  separate  orphans"  court  is  es- 
tablished. 

Mr.  Davis.  The  language  is:  "The 
register  of  wills  shall  be  comj^en sated  by 
a  salary  to  be  fixed  by  law,  and  shall  be 
ex  officio  clerli.  of  the  orphans'  court."  We 
shall  have  an  orphans'  court  in  counties 
where  there  is  no  such  separate  court, 
and  then  you  abolish  tlie  distinctive 
office  of  clerk  of  the  orphans'  court. 

Mr.  Armstrong.  I  think  the  construc- 
tion of  this  section  would  necessarily  re- 
fer back  to  that  part  which  proposes  the 
generic  alteration,  that  is  that  a  separate 
orphans'  coui't  shall  be  established,  and 
v,-ould  refer  only  to  that. 

Mr.  Davis.  Then  it  should  be  "said  or- 
phans' court. 

Mr.  Clark.  I  understand  the  criticism 
to  be  that  this  abolishes  the  clerk  of  the 
orphans'  court  altogether,  and  we  shall' 
never  have  any  clerk  of  the  orphans 
court.  In  other  words,  the  register  of 
wills  will  be  the  clerk  of  the  ori>hans' 
court,  and  be  known  bj^  the  name  of  reg- 
ister of  wills. 

Mr.  xVrmstrong.  I  will  submit  an 
amendment  in  one  moment  to  iJrovide 
for  this  matter. 

Mr.  BucKALEW.  While  the  gentle- 
man is  preparing  his  amendment,  I  will 
say  that  I  am  afraid  this  subject  has  not 
been  carefully  considered  in  the  con- 
struction of  these  iJaragrajihs.  I  certainly 
do  not  attribute  it  to  the  chairman  of  the 
committee  ;  I  suppose  this  is  matter  which 
he  has  accepted  from  others. 

The  second  division  here  is  certainly 
verj'  peculiar  and  it  strikes  me  as  in  very 
obscure  language : 

"In  every  judicial  district  wherein  the 
population  shall  exceed  one  hundred 
thousand,  -  *  *  and  in  any  other  county." 

That  is  certainly  very  careless  lan- 
guage. Then  again :  "The  Legislature 
shall,  and  in  any  other  county  or  judicial 


378 


DEBATES  OF  THE 


district."  Are  you  to  authorize  tlie  Leg- 
islature to  malve  an  orphans'  court  for  a 
judicial  district  of  several  counties?  That 
is  the  literal  construetion  of  the  language. 
It  seems  to  me  that  we  should  liave  l^een 
fortunate  if  the  chairman  of  the  Judiciary 
Committee  had  composed  and  prepared 
all  this  matter  himself.  We  sliould  have 
had  it  in  better  style. 

Mr.  Armstrong.  I  am  obliged  to  the 
gentleman.    I  did  not  prepare  it  all. 

INlr.  BucKALEW.  I  am  very  happy  to 
hear  that  my  sagacity  was  not  at  fault. 

IMr.  Cliairman,  in  the  first  place  I  tliink 
there  is  a  pretty  general  agreement  tliat 
we  shall  abolish  the  register's  court.  It 
is  not  necessary  and  its  abolition  will" 
simplify  our  machinery.  I  think  also 
there  'is  a  general  disposition,  if  some- 
thing in  good  form  can  be  given  us,  to 
provide  for  the  auditing  of  accounts  by 
the  orphans'  court  or  by  clerks  appointed, 
or  employed  by  them  for  that  purpose. 
For  these  two  things  lam  willing  to  vote, 
but  I  really  do  not  like  tlae  other  matter 
which  seems  to  have  been  imported  into 
this  f)articular  amendinent  from  sources 
witli  whicli  I  am  not  particularly  ac- 
quainted. 

This  power  in  the  Legislature  of  creat- 
ing separate  orphans'  courts  can  be  con- 
fererd  in  general  terms,  ii  it  does  not  now 
exist  in  the  Legislature,  and  I  do  not 
tiiink  we  had  better  burden  the  Constitu- 
tion Avith  these  details  which  had  better 
be  left  open  for  the  Legislature.  As  to 
the  lirst  proposition,  to  wit :  the  abolition 
of  the  register's  court,  that  is  in  tlie  sec- 
tion itself;  and  I  ana  inclined  to  vote 
against  tliis  amendment  for  one. 

Mr.  Armstrong.  I  do  not  know  that 
I  would  particularly  object  to  the  changes 
that  have  just  been  suggested  by  the  gen- 
tleman from  Columbia,  (Mr.  Buckaiew,) 
but  I  desire  to  express  the  opinion  that 
we  had  better  act  upon  the  propositions 
that  are  already  before  tlie  committee  of 
the  whole.  Any  inerely  verbal  changes 
or  arrangements  can  be  very  readily  sug- 
gested on  second  reading,  wlien  we  shall 
have  the  entire  article  again  considered 
and  in  luore  complete  form.  However,  I 
will  suggest  an  amendment  or  two  by 
which  i^robably  the  criticism  of  the  gen- 
tleman from  Columbia  will  be  obviated. 

I  move  to  amend  the  third  paragraph 
by  inserting  after  the  words  "  clerk  of," 
the  words  "such  separate."  That  will 
make  the  clause  read,  "  and  shall  bo  e.c 
ojjicio  clerk  of  such  separate  orphans' 
court." 


Tlie  Chairman.  Does  the  gentleman 
from  Lj'coming  offer  this  as  another 
amendment  ? 

Mr.  Armstrong.  Yes,  sir/  I  desire  to 
amend  mj^  amendment  in  this  respect, 
and  also  to  suggest  anotlier  verbal  altera- 
tion. 

The  Chairman.  Th  r.  is  already  an 
amendment  to  an  am^uduient  pending, 
and  no  additional  amendment  will  at  this 
time  be  in  order.  The  gentleman  can 
modifj'  his  amendment. 

Mr.  Armstrong.  Such  is  my  inten- 
tion. 

The  Chairman.  The  gentleman  v/ill 
state  in  what  other  particular  he  desires 
his  amendment  modified. 

Mr.  Armstrong.  I  als>  desire  to  mod- 
ify the  amendment  by  striking  out  in  the 
first  line  of  tlie  last  paragrai^h,  the  word 
"said"  and  inserting  the  words  "the  reg- 
ister's office  and  such  seiDarate  orishans'." 
That  will  make  this  sentence  read  :  "All 
accounts  filed  in  the  register's  office  and 
such  separate  orphans'  courts,  tfcc." 

Mr.  EwiNG.  While  this  proposition  is 
better  than  the  section  originally  reported 
by  the  Committee  on  the  .Tndiciarj^,  it  is 
to  my  mind  still  unsatisfactory.  It  is  at- 
tempting to  hang  on  to  that  old  absurdity 
of  having  the  register  and  the  orphans' 
court  separate.  I  cannot  see  any  earthly 
use  for  a  register  when  we  have  a  separate 
orphans'  court.  Why  not,  instead  of  saying 
that  the  register  shall  be  ex  officio  clerk 
of  the  orphans'  court,  say  t'^t  in  counties 
where  there  is  a  separate  orphans'  court, 
the  clerk  of  the  orphans'  court  shall  per- 
form the  duties  of  register  ?  As  this 
stands,  I  take  it  that  an  auditor's  account 
would  have  to  be  filed  in  the  register's 
office  and  then  be  certified  over  to  the 
orphans'  court  just  as  it  is  now.  Then 
you  would  have  verj'  nearly  all  the  ab- 
surdities of  the  mixing  up  of  the  register 
as  a  separate  thing  from  the  oi'phans' 
court  that  we  have  now  under  our  present 
system  of  an  orphans'  court,  a  register, 
and  a  register's  court.  This  very  compli- 
cation is  what  I  am  anxious  to  avoid,  and 
I  do  not  think  that  this  suggestion  of  the 
gentleman  from  Lycoming  obviates  the 
difficulty.  For  one,  I  woukl  very  much 
prefer  that  this  first  paragraph  should  bo 
so  changed  as  to  read  : 

"A  register's  office  for  the  probate  of 
wills  should  be  kept  in  each  county 
where  there  is  no  separate  orphans' 
court.'' 

That  is  all  that  will  be  needed  there. 
Then  in  the  second  clause,  where  it  pro- 
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videa  for  judicial  districts,  I  would  so 
change  it  that  it  would  read  "in  every 
county  where  the  population  sliall  ex- 
ceed one  hundred  thousand."  The  words 
"judicial  districts"  should  be  striclcen 
out. 

Mr.  Armstkong.    In  what  line  ? 

Mr.  EwiNG.  In  the  first  line  of  the 
second  paragraph. 

Mr.  Akmstkong.    No,  sir. 

Mr.  EwiMG.  Why  should  not  that  be 
"county?" 

Mr.  Armstrong.  Because  there  are  ju- 
dicial districts,  now  created  by  law,  and 
this  language,  as  it  stands,  will  be  more 
specific. 

Mr.  EwiNG.  Then  I  certainlj'  object  to 
the  amendment 

The  Chairman.  The  cliair  must  re- 
mind the  gentleman  from  Alleglienj', 
that  the  modifications  proposed  by  tiie 
gentleman  from  Lycoming,  have  not  been 
read  from  tlie  clerk's  desk.  The  clerk 
will  read  the  modifications. 

The  Clerk  read  the  modifications  as 
follow :  Strike  out  .  tlie  Avord  "tlie," 
where  it  occui-s  the  second  time  in  the 
third  paragraph,  and  insert  tlie  words 
"such  separate;"  then  in  tlie  last  para- 
graph strike  out  in  the  first  line,  the 
word  "said"  and  insert  the  words  "the 
register's  oflice  and  such  separate  or- 
phans'. " 

Mr.  EwiNG.  I  think  the  whole  amend- 
ment IS  subject  to  several  objections. 
First,  there  is  no  earthl}^  use  for  a  register 
where  j'ou  have  a  separate  orphans'  court, 
and  where  you  have  such  a  separate  court 
the  register's  court  is  abolished.  If  the 
amondmeiit  read,  "a  register's  office  for 
the  probate  of  wills  and  granting  letters 
of  administration  shall  be  kept  in  each 
county  Avhere  there  is  no  separate  or- 
phans' court,"  or  something  to  that  effect, 
I  should  feel  inclined  to  vote  for  it. 

Then  the  third  paragraph  I  would 
change  so  as  to  make  it  read  that  the  clerk 
of  the  orphans'  court  should  perform  the 
ordinary  duties  of  register,  and  you 
would  thus  avoid  the  absurdity  of  liaving 
this  certification  back  from  the  register 
to  the  orphans'  court,  and  from  the  or- 
phans' court  to  the  register. 

Mr.  Temple.  I  sincerely  hope  that  the 
committee  of  the  whole  will  not  vote  upon 
this  question  until  the  gentleman  from 
Allegheny  (Mr.  Ewing)  has  had  time  to 
offer  the  amendment  which  he  has  just 
indicated. 


Mr.  EwiNG.  I  have  not  the  amend- 
ment in  shape,  and  do  not  design  to  offer 
it  now. 

Mr.  Armstrong.  Without  going  into 
a  discussion  of  that  question,  I  suggest 
that  it  can  be  brought  up  on  second  read- 
ing. 

The  Chairman.  The  question  is  upon 
the  amendment  of  the  gentleman  from 
Lycoming  to  the  amendment. 

The  amendment  to  the  amendment  was 
agreed  to. 

jNIr.  EwiNG.  I  now  move  to  amend,  by 
striking  out,  in  the  first  line  of  the  second 
paragraph,  the  words  "judicial  district," 
and  inserting  the  words  "city  and  coun- 
ty." 

Mr.  Armstrong.  I  call  the  attention 
of  the  committee  of  the  whole  to  the  fact 
that  these  words  "county"  and  "judicial 
district"  are  both  necessary.  The  para- 
graph now  reads : 

"In  ev'ery  judicial  district  wherein  the 
population  shall  exceed  two  hundx'ed 
thousand,  the  Legislature  shall,  and  in 
any  other  county  or  judicial  district, 
may  establish  a  sei^arate  orphans'  court.'' 

The  discretion  of  the  Legislature  is  not 
limited  ;  and  if  the  gentleman  from  Alle- 
gheny wishes  to  add  the  words  "city  and 
county,"  it  can  be  done. 

Mr.  Ewing.  I  certainly  hope  that  we 
shall  not  grant  the  Legislature  any  such 
discretion  to  make  a  se^iarate  orphans' 
court  for  a  district  composed  of  three  or 
four  counties. 

Mr.  Armstrong.  Tliat  is  just  what  it 
is  now.  Under  the  discretion  the  Legis- 
lature have  they  may  establish  such  sep- 
arate orphans'  court.  It  was  urged  upon 
the  Committee  on  the  Judiciary,  certainly 
upon  myself,  tkat  a  separate  orphans' 
court  for  a  judicial  district  might,  with 
great  advantage,  be  left  to  the  discretion 
of  the  Legislature. 

Mr.  Temple.  1  would  like  to  ask  the 
chairman  of  the  Committee  on  the  Judi- 
ciary whether  ho  intends,  in  aii}^  portion 
of  this  or  anj--  other  section,  to  make  pro- 
vision for  the  auditing  of  accounts  other 
than  those  filed  in  the  orphans'  court  and 
register  of  wills'  office. 

Mr.  Armstrong.  No,  sir.  It  will  not  be 
germane  to  this  section.  I  may  state  that 
that  the  same  question  arises  with  refer- 
ence to  the  courts  of  common  pleas.  There 
are  vast  numbers  of  accounts  of  trustees 
and  others  that  may  require  the  attention 
of  this  Convention  before  we  get  through, 
and   very  properly  so;    but  the  subject 


380 


DEBATES  OF  THE 


would  not  be  a  germane  amendment  to 
ment  to  this  section. 

Mr.  BiDDLE.  Do  I  understand  the  chair- 
man of  the  Committee  on  the  Judiciary  to 
give  us  his  assurance  tliat  lie  will  intro- 
duce a  section  of  that  kind  ? 

Mr.  Akji.strong.  I  certainly  hope  to 
introduce  it. 

Mr.  Cassidy.  I  would  like  to  know 
what  is  now  the  actual  condition  of  the 
section. 

The  Chairman.  The  Clerk  will  again 
read  the  section  as  it  has  been  amended, 
for  information. 

Mr.  Cassidy.  Let  him  read  the  entire 
section. 

The  Clerk  read  the  amendment  as 
amended,  as  follows : 

"A  register's  office  for  the  probate  of 
wills  and  granting  letters  of  administra- 
tion, and  an  office  for  recording  of  deeds 
shall  be  kept  in  each  county.  The  regis- 
ter's court  is  hereby  abolished,  and  the 
jurisdiction  and  poweis  thereof  are  vested 
in  the  orphans'  court. 

"  In  every  judicial  district  wherein  the 
population  shall  exceed  two  hundred 
thousand,  the  Legislature  shall,  and  in 
any  ether  county  or  judicial  district, 
may  establish  a  separate  orphans'  court, 
to  consist  of  one  or  more  judges  who  shall 
be  learned  in  the  law,  and  which  court 
shall  exercise  all  the  jurisdiction  and 
powers  now  vested  in  or  whicli  may  here- 
after be  conferred  upon  the  orphans' 
court,  and  thereupon  the  jurisdiction  of 
the  judges  of  the  court  of  common  pleas 
within  such  district  or  county  in  orphans' 
coui-t  proceedings,  shall  cease  and  deter- 
mine. 

"  The  register  of  wills  shall  be  compen- 
sated by  a  salary  to  be  fixed  by  law,  and 
shall  bo  ex  oXncio  clerk  of  such  separate 
orphans'  court,  and  subject  to  tlie  direc- 
tion of  said  court  in  all  matters  pertaining 
to  his  office.  Assistant  clerks  may  be  ap- 
pointed by  the  register,  but  only  with  the 
consent  and  approval  of  the  court. 

"All  accounts  filed  in  the  register's  of- 
fice and  such  separate  orphans'  court 
shall  be  audited  by  the  court  with- 
out expense  to  parties,  except  where 
all  parties  in  interest  in  a  pending  pro- 
ceeding shall  nominate  an  auditor,  whom 
the  court  may  in  its  discretion  appoint, 
and  in  such  case  the  auditor's  fees  shall  bo 
paid  by  the  jiarties." 

Mr.  Cassidy.  I  desire  to  be  informed 
by  the  chairman  of  the  Committee  on  the 
Jndiciarj-  exactly  what  he  means  by  aud- 
iting "]iy  the  court?  "    If  he  moans  that 


in  the  city  of  Philadelphia  the  present 
orphans'  court  is  to  go  through  the  labor 
of  certifying  and  vouching  all  the  accounts 
filed  in  the  office,  it  is  a  physical  impossi- 
bilitj\  There  is  no  sort  of  uSe  in  talking 
about  it ;  it  cannot  be  done.  If  it  does 
mean  that  the  court  is  to  appoint  officers 
to  do  it,  which  perhaps  might  be  resorted 
to  under  that  clause,  I  should  like  to 
know  that,  in  order  that  I  may  vote  ad- 
visably. 

Mr.  Armstrong.  As  the  section  was 
originally  suggested,  it  read  that  the  ac- 
counts should  "  be  audited  by  the  judges 
and  clerks"  of  the  court.  It  was  sug- 
gested that  it  would  be  better  that  the 
words  "judges  and  courts  thereof," 
which  was  the  wording  of  the  sec- 
tion, should  be  stricken  out  and  the 
word  "  court "  inserted,  and  that  was  done. 
Of  course  the  court  would  act  under  these 
circumstances  as  they  would  under  any 
others,  by  directing  it  to  be  done  bj^  the 
clerks.  They  do  not  necessarily  do  it 
themselves.  The  business  of  the  courts 
cannot  now  be  conducted,  as  far  as  these 
details  are  concerned,  by  the  judges  them- 
selves, and  they  m^iy  appoint  each  such 
clerks  as  are  sufficient  to  do  the  business. 

Mr.  Cassidy.     Or  any  body  else. 

Mr.  Armstrong.  That  would  not  cut 
up  the  auditing  business,  but  gentlemen 
will  observe  thac  the  auditing  is  to  be 
done  without  exi3ense  to  the  parties. 

]Mr.  Cassidy.  Of  course  the  court  may 
order  others  to  do  it  if  they  will  do  it 
without  expense. 

Ml-.  Bartholomew.  Under  this  sec- 
tion if  adopted,  would  not  a  court  have 
autliority  to  delegate  their  power  to 
others  just  as  it  is  done  now  ? 

Mr.  Newlin.    No,  sir. 

Mr.  Bartholomew.  Certainly  they 
would.  What  is  the  act  of  a  man  author 
ized  by  a  court  but  the  act  of  the  court 
itself? 

Mr.  Cassidy.  I  still  do  not  understand 
how  the  difficult^'  is  to  be  reached.  I  do 
not  understand  or  see  how  this  projiosi- 
tion  remedies  the  evil.  Certain  it  is  that 
in  the  vast  number  of  accounts  not  only 
tiled  in  the  orphans'  court,  but  in  the 
court  of  conimon  pleas  and  in  the  regis- 
ter's oflice  of  this  county,  the  court  cannot 
do  the  work  of  registering  and  verifying 
the  accounts  as  tiled,  with  the  clerks  they 
now  ha-vc,  unless  my  friend  from  Lj'- 
coming  intends  to  enlarge  that  jurisdic- 
tion to  a  degree  which  I  am  sure  is  not  at- 
tempted. Therefore  it  seems  to  me  that 
there  is  no  remedy  except  in  autliorizing 
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the  courts  to  appoint  persons  learned  in 
the  law  to  pertbrni  this  labor  of  auditing 
in  some  other  wa3\  We  might  abolish 
the  fee  system  tiiat  now  exists,  and  lix 
salaries  for  this  work ;  we  might  provide 
a  per  diem  for  doing  it;  but  that  the 
courts  must  be  relieved  of  this  labor  by 
allowing  them  to  appoint  some  of  their 
officers,  whether  they  be  attorney's  or 
clerks,  to  do  it,  is  as  clear  to  my  mind  as 
tlie  sun  at  noonday. 

Mr.  Temple.  May  I  ask  my  colleague 
a  question? 

Mr.  Cassidy.    Certainl3\ 

Mr.  Temple.  I  desere  to  inquire  of 
him  whether  he  does  not  believe  that 
it  would  be  a  saving  to  Philadelphia 
county  and  also  to  the  State,  if  there  were 
sufficient  judges  of  the  orphans'  court  or 
some  other  court  to  perform  the  duties  of 
auditing  ? 

Mr.  Cassidy.  Not  unless  you  establish 
such  a  number  of  judges  as  I  am  sure 
would  be  oppressive  to  the  people.  I  am 
distinctly  in  favor  of  cutting  up  the  pres- 
ent fee  system  in  some  way,  but  tliis  does 
not  get  at  it. 

Mr.  Darlinotox.  Does  not  the  gentle- 
man think  it  would  bea great  step  toward 
reaching  that  end  to  provide  that  no  ac- 
counts should  be  audited  unless  where 
exceptions  are  filed  to  them  ? 

Mr.  Cassidy.  That  would  certainly  be 
a  great  stride  toward  the  accomplishment 
of  that  end.  As  my  friend  from  Chester 
(Mr.  Darlington)  has  said,  there  never 
was  any  use  for  auditing  accounts  to 
which  exceptions  were  not  taken.  I 
never  knew  any  reason  for  referring  such 
accounts  for  audit  except  sucli  as  has 
grown  up  here  in  this  county  and  in  other 
portions  of  the  State.  If  it  arbitrarily  de- 
cided that  nothing  shall  be  referred  to  an 
auditor  except  accounts  to  wliich  excep- 
tion is  taken,  we  should  make  a  great 
stride  toward  cutting  this  up. 

Mr.  Hay.  I  should  like  to  ask  the  gen- 
tleman from  Philadelphia  a  question  if  I 
have  his  permission. 

Mr.  Cassidy.    Certainly. 

Mr.  Hay.  1  desire  to  ask  the  gentle- 
man from  Philadelphia,  who  is  now  upon 
the  floor,  for  the  purpose  of  obtaining  in- 
formation which  no  one  is  better  able  or 
more  competent  than  himself  to  afford, 
whether,  so  far  as  he  knows,  the  practice 
which  now  prevails  in  the  city  of  Phila- 
delphia of  referring  to  auditors  accounts 
to  which  no  exceptions  have  been  filed  or 
are  made,  prevails  in  any  other  part  of  the 
Cominon wealth?  I  do  not  know  of  any 
25-^Yol.  IV. 


such  case,  but  am  desirous  that,  if  he  or 
any  other  delegate  possesses  information 
that  such  practice  exists  elsewhere  in  the 
State,  it  may  now  be  elicited  for  our  in- 
struction. 

Mr.  Cassidy.  I  have  no  knowledge  of 
such  practice  elsewhere.  I  am  not  capa- 
ble of  advising  my  friend  from  Allegheny 
on  the  subject.  So  far  as  I  know,  our 
county  is  an  exception. 

Mr.  Hay.  I  only  addressed  the  inquiry 
to  the  gentleman  in  order  to  make  that 
suggestion. 

Mr.  Cassidy.  So  far  as  I  am  advised, 
referring  unexcepted  accounts  to  auditors 
is  an  exceptional  iDroceeding,  one  that  1 
think  there  is  no  merit  in,  and  I  will  go 
with  inj''  friend  from  Chester  to  remove 
that  as  far  as  his  amendment  goes,  but 
that  I  suppose  would  be  provided  for  by 
legislation.  I  do  not  see  the  absolute  ne- 
cessity of  putting  such  a  provision  in  the 
Constitution.  There  must  be  something 
left  to  the  wisdom  of  those  who  are  to  leg- 
islate upon  the  subject  of  courts  and  the 
various  other  matters  that  cannot  be  put 
in  the  Constitution. 

I  only  now  at  this  point  desire  to  call 
our  friend's  attention  to  the  fact  that  this 
matter  will  not  be  helped  by  separate  or- 
phans' court  nor  by  any  other  court.  It 
will  simply  add  the  expense  of  one,  two 
or  three  judges  to  the  already  enormous 
expense  of  the  judiciary.  There  are  minor 
matters  of  detail  which  you  cannot  be  ex- 
pected to  make  judges  for.  Certain  it  is 
that  while  this  matter  requires  some  leg- 
islation, T  do  not  see  that  the  section  now 
submitted  vrill  remedy  it. 

Mr.  Newlin.  Mr.  Chairman:  I  trust 
that  this  Convention  will  take  such  action 
as  will  secure  the  abolition  of  the  audit 
system.  I  confess,  that  I  have  frequently 
been  an  auditor  myself ;  and  if  the  sj's- 
tem  is  continued  I  suppose  I  shall  be 
hereafter  occasionally,  but  I  think  the 
s^'stem  is  wrong,  not  only  by  reason  of 
the  expense  but  on  account  of  the  intol- 
erable delay  which  is  caused  by  audits. 
The  ordinary  custom  is  this:  It  matters 
not  whether  there  are  excentions  to  the 
account  or  not,  the  account  is  referred  as 
a  matter  of  course  to  an  auditor.  I  have 
known  accounts  to  be  referred  which  were 
c  imposed  of  half  a  dozen  items,  not  one 
of  which  was  excepted  to  by  anj'  party 
in  interest.  I  desire  to  be  explicit  about 
this.  I  make  no  reflection  upon  anj''  one. 
This  is  a  system  which  has  grown  up 
without  any  fault  on  the  part  of  the  court 
or  of  the  bar,  the  Legislature  not  provid- 
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ing  the  proper  inacliinery  by  -which  this 
business  can  be  done  as  it  should  be  done 
by  a  probate  court,  or  a  court  of  that  de- 
scription by  some  other  name,  having  a 
sufficient  number  of  clerks  to  vouch  ac- 
counts and  perform  the  ordinary  clerical 
■\vork  which  is  now  done  by  the  auditors. 
Then  every  account  would  be  ^confirmed 
as  of  course,  unless  exceptions  were  filed 
to  it,  and  those  exceptions  might  them- 
selves, by  the  court,  be  referred  to  some 
of  their  clerks,  and  when  re-reported  to  the 
court  could  be  heard  as  any  other  excep- 
tions are  to  any  other  matters. 

I  take  it  that  it  is  perfectly  feasible  to 
establish  a  court  of  a  moderate  number 
of  judges  with  a  sufficient  number  of 
clerks  who  could  perform  all  this  business 
at  an  inconsiderable  cost  in  comparison 
with  what  is  now  paid,  and  with  a  rapidi- 
ty that  would  be  of  great  advantage  to 
suitors.  I  take  it,  sir,  that  the  principal 
objection  and  the  most  crying  evil  con- 
nected with  the  audit  system  now  is  the 
delay. 

I  am  of  counsel  in  a  case  which  was  re- 
ferred to  an  auditor  in  186(3.  The  fund  is 
some  two  hundred  thousand  dollars.  In 
1869,  the  auditor  reported  to  the  court  of 
common  pleas.  That  report  remained 
subject  to  exceptions  until  November, 
1871.  It  was  then  upon  argument  referred 
back  to  the  auditor  with  directions  to  re- 
port to  the  court  one  single  proposition, 
namely  :  whether  a  certain  decision  of 
the  Supreme  Court  affected  the  rights  of 
the  parties  who  had  appeared  before  him. 
Counsel  appeared  before  the  auditor  and 
argued  that  question,  and  they  have  been 
from  that  day  to  this,  over  a  year,  trying 
to  get  a  report  from  that  auditor.  This  is 
but  one  instance  out  of  thousands  of  the 
intolerable  delay  which  is  the  inevitable 
result  of  this  system. 

I  do  trust  that  the  Convention  will  take 
such  action,  either  by  providing  for  a  pro- 
bate court  and  allowing  it  to  appoint  suf- 
ficient clerks  to  do  this  auditing  and  then 
hear  exceptions  before  the  court,  or  by 
providing  some  other  plan  whereby  the 
whole  system  will  be  wiped  out. 

Mr.  Temple.  Mr.  Chairman :  I  sup- 
posed after  what  Judge  Woodward  said 
upon  this  subject  the  other  day,  that  the 
committee  of  the  whole  would  adopt  this 
section  or  one  similar  to  it  witliout  any 
discussion  whatever,  and  for  my  part  I 
had  not  expected  to  take  any  part  in  this 
debate,  after  what  he  said  so  well  and  so 
truthfully. 


In  order  to  ascertain  what  the  evil  is,  let 
us  inquire  for  a  moment  the  course  pur- 
sued in  the  auditing  of  accounts.  First, 
when  an  administrator  or  guardian  or 
any  other  fiduciary  person  files  an  account 
in  the  register's  otlice  during  the  month 
of  April,  if  you  please,  in  the  month  of 
May  the  register  gives  notice  that  unless 
on  or  before  the  third  Friday  or  third 
Saturday  in  that  month  exceptions  be 
filed,  the  account  will  be  presented  to  the 
orphans'  court.  At  the  expiration  of  that 
time  tlie  accQunt  is  presented  to  the  court 
and  b}'-  the  court  referred  to  an  auditor 
for  settlement.  lie  then  advertises  for  a 
meeting  to  take  place,  never  within  tliree 
weeks,  and  sometimes  not  for  two  or 
three  months,  and  then  the  account  first 
gets  before  the  auditor  for  the  beginning 
of  a  process  which  some  never  see  the 
end  of. 

I  cannot  agree  with  my  colleague  from 
Philadelphia  (Mr.  Cassidy)  in  this:  that 
there  cannot  be  a  court  established  in  the 
city  of  Philadelphia  to  get  rid  of  this  evil, 
because  I  take  it  that  there  is  no  delegate 
on  this  floor  but  what  will  admit  that  this 
is  one  of  the  greatest  wrongs  of  which 
the  people  of  this  county  of  the  Common- 
wealth have  had  to  complain,  and  I  use 
the  word  "wrong"  in  the  broadest  sense. 
I  state  to  the  gentlemenof  this  committee 
that  Judge  Woodward  the  other  day  made 
no  exaggeration  at  all  when  he  said  that 
the  system  of  auditing  accounts  in  the 
city  of  Philadelphia  was  no  less  than  the 
robbing  of  dead  men's  estates. 

The  present  system  is  inequitable,  and 
let  us  see  why  it  is  inequitable.  I  have 
taken  the  trouble  to  ascertain,  and  I  find 
that  in  estates  of  two  or  three  hundred 
thousand  dollars  it  will  cost  say  two  hun- 
dred and  fifty  dollars  or  three  hundred 
dollars,  and  probably  five  hundred 
dollars  to  settle  up  such  an  estate  af- 
ter the  account  is  filed.  In  the  case  of  an 
estate  of  five  hundred  dollars  and  six 
hundred  dollars,  and  sometimes  as  low 
as  two  hundred  and  fifty  dollars,  it 
will  take  half  that  amount  to  settle  up 
that  small  estate.  If  delegates  will  take 
just  those  two  cases,  if  they  will  consider 
an  estate  of  a  quarter  of  a  million  of  dol- 
lars costing  two  hundred  and  fifty 
or  three  hundred  dollars  to  settle  it  up, 
and  then  take  an  estate  of  four,  or  five  or 
six  hundred  dollars,  costing  never  loss 
than  one  hundred  and  fifty  dollars,  and 
sometimes  two  hundred  dollars  to  settle 
it,  they  will  see  the  gross  iniquity  there 
is  about  this  mode  of  settling  decedents* 
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estates.  If  ever3rthing  else  were  equal,  I 
claim  that  it  would  be  much  more  equita- 
ble to  have  a  court  constituted  in  the  city 
and  county  of  Philadelphia  for  the  pur- 
pose of  settling  these  estates  in  order  that 
they  might  be  expeditiously  ;  and  if  with 
cost  to  the  parties,  if  Ave  desired  to  get  rid 
of  the  costs  to  the  county  or  to  the  State,  I 
find  that  if  decedents'  estates  in  Philadel- 
phia were  taxed  one-quarter  of  one  per 
cent,  upon  the  gross  amount,  it  would 
yield  an  abundance  to  sustain  and  sup- 
port six  judges  composing  an  orphans' 
court. 

There  is  no  less  than  seventy-five  thou- 
sand dollars  a  j'^ear  paid  out  for  the  audit- 
ing of  estates  alone  in  the  orphans'  court, 
to  say  nothing  about  the  vast  number  of 
estates  audited  in  the  other  courts;  but 
there  is  at  least  seventy  thousand  dollai-s 
to  seventy-five  thousand  dollars  a  year 
paid  out  for  the  auditing  of  these  estates. 
Under  the  present  system  it  has  to  be 
done,  there  seems  to  be  no  escape  from  it. 
It  has  grown  up  to  be  a  system.  I  do 
not  know  whether  it  is  authorized  by  law 
or  not;  I  do  not  know  really  whether 
there  is  an}'-  act  of  Assembly  which  re- 
quires an  account,  where  there  is  no  ex- 
ception filed,  to  be  audited.  If  it  be  true 
that  there  is  no  such  law,  it  strikes  me 
that  where  there  are  no  exceptions  filed 
to  an  account  and  everybody  interested  in 
the  estate  sees  proper  to  let  that  account 
pass  and  to  discharge  the  administrator 
and  permit  the  fund  to  be  distributed, 
there  should  be  no  kind  of  objection  to  it 
at  all. 

Mr.  Darlington.  The  gentleman  will 
allow  me  to  state  that  the  law  as  appli- 
cable to  Philadelphia  makes  it  the  duty 
of  the  court  to  examine  the  account  or 
T^end  it  to  auditors,  and  in  practice thej^  do 
not  examine  themselves  but  send  every- 
thing. 

Mr.  Temple.  What  would  be  the  re- 
sult if  we  had  an  orphans'  court,  if  you 
please,  with  five  or  six  judges,  because  it 
would  be  much  cheaper  in  the  long  run 
to  establish  such  a  court  and  give  them 
the  exclusive  right  of  auditing  these  ac- 
counts. What  would  bo  the  course?  I 
take  it  that  of  the  accounts  filed  in  the 
register's  office  now,  if  a  court  was  sitting 
for  the  hearing  of  these  accounts  every 
day,  fifty  per  centum  of  the  accounts  filed 
now  by  administi-ators,  executors  and 
guardians  and  others  who  file  accounts 
in  the  register's  office,  would  not  be  ex- 


cepted to  at  all ;  but  persons  would  walk 
in  court  and  simply  by  the  order  of  the 
court  the  account  would  be  confirmed. 

Then  take  the  other  fifty  per  centum  of 
accounts  where  there  was  some  difficulty 
in  awarding  distribution.  I  believe  it 
would  not  occupy  more  than  half  the 
time  of  the  court,  and  that  the  remainder 
of  the  time  of  that  court  could  be  devoted 
to  other  business. 

I  merely  throw  out  these  suggestions 
not  desiring,  as  my  colleague  from 
Philadelphia  has  said,  to  cast  any  reflec- 
tions upon  anj'body  ;  but  I  do  know  that 
unless  this  convention  does  something  in 
this  direction  or  unless  we  get  relief  from 
the  Legislature,  which  I  very  much 
doubt,  the  people  will  not  be  satisfied.  I 
will  state  further  that  so  far  as  my  knowl- 
edge goes,  I  have  talked  with  some  of  the 
judges  on  this  subject  and  they  really  de- 
sire some  course  of  this  kind  to  be  pur- 
svied.  It  is  onerous  on  our  judges,  it  is  an 
onerous  duty  to  be  performed  ;  they  want 
to  get  rid  of  it,  and  I  think  for  the  interest 
of  decedents'  estates  and  for  the  interest 
of  all  parties  concerned  there  ought  to  be 
some  provision  of  this  kind  inserted  in 
the  Constitution.  We  cannot  get  it  from 
the  Legislature.  Gentlemen  may  ask 
why  we  do  not  get  it  from  the  Legislature. 
We  have  now  a  legislative  enactment 
which  is  what  you  may  think  sufficient, 
but  it  has  grown  up  into  a  sj'stem  that 
all  accounts  should  be  referred  to  audi- 
tors and  that  then  they  remain  in  the 
hands  of  auditors  for  sometimes  an  in- 
definite period. 

I  was  told— and  with  this  expression  I 
will  close — I  was  told  by  a  reputable  law- 
yer on  this  floor  a  few  days  ago  that  a 
very  distinguished  gentleman  in  the  city 
of  Piiiladelphia,  within  the  last  two  or 
three  weeks  had  received  a  fee  for  au- 
diting one  estate  of  .*!2,400,  a  gentleman 
of  marked  distinction  in  this  Common- 
wealth. I  say  I  was  told  that  by  a  gen- 
tleman of  probity  and  truth,  a  member 
of  the  bar  of  Philadelphia  on  this  floor.  I 
am  content  to  leave  the  matter  with  the 
committee. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  Ly- 
coming to  the  amendment,  to  strike  out 
the  word  "the"'  in  the  second  line  of  the 
second  paragraph  and  insert  "such  sepa- 
rate," and  strike  out  "said"'  in  the  first 
line  of  the  last  paragraph  and  insert  the 
words  "the  register's  office  and  such  sep- 
arate orphans'  court." 
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The  amendment  on  the  amendment 
was  agreed  to,  there  being  on  a  division, 
ayes  forty,  noes  tliree. 

Mr,  Alricks.  For  my  part,  Mr.  Chair- 
man, I  am  entirely  satisfied  with  the  re- 
port of  the  committee  as  it  now  stands,  I 
have  no  doubt  there  is  great  cause  for 
(complaint  in  the  city  of  Philadelphia,  but 
probably  it  arises  from  the  fact  that  tlie 
business  is  so  great.  The  gentleman  from 
Philadelphia  (Mr.  Temple)  has  spoken  of 
an  instance  in  which  §2,400  was  paid  for 
auditing  an  estate.  It  may  be  possible 
that  the  auditor  was  not  over-paid  at  that. 
But  the  statute  contemplates  that  the 
register  of  wills  shall  in  every  case  ex- 
amine all  the  vouchers  and  compare 
them  with  the  account  and  see  that 
they  are  correct,  and  jjroper  credits 
have  been  had.  Then  the  law  imposes 
upon  the  court  the  duty  also  to  see 
that  the  account  is  correct ;  and  it  very 
often  happens  that  there  are  matters  in 
that  account,  even  where  there  are  no  ex- 
ceptions, tliat  may  create  embai'rassment 
upon  the  jxirt  of  the  court,  and  the  court 
will  deem  it  necessary  to  appoint  an  aud- 
itor, althougli  the  law  never  contemplated 
that  the  court  should  appoint  an  auditor 
in  the  absence  of  any  exceptions  to  the 
account. 

It  may  be,  as  the  gentleman  from  Phila- 
delphia (Mr.  Cassidy)  informs  us,  that  if 
there  was  a  judge  of  tlie  orphans'  court 
in  the  city  of  Philadelphia,  he  could  not 
perform  the  dutj'  that  would  be  cast  upon 
him  by  law  and  examine  every  account  to 
be  passed  in  his  court.  If  such  be  the  fact, 
it  will  only  be  necessary-  to  increase  the 
force  of  judges.  It  onl}-  shows  the  pro- 
priety of  this  provision  in  our  Constitu- 
tion, that  there  ought  to  be  a  separate 
judge  of  the  orphans'  court.  If  we  abolish 
the  register's  court,  and  if  the  judges  of 
the  court  of  common  pleas,  wlio  are  also 
judges  of  the  orphans'  court,  have  more 
business  than  they  can  perform,  it  is  per- 
fectly proper  that  a  provision  should  be 
placed  in  the  Constitution  for  the  appoint- 
ment of  another  officer  to  relieve  that 
court  in  the  performance  of  that  duty. 

Some  gentlemen  have  complained  that 
we  ought  not  to  have  a  register  if  we  have 
a  clerk  of  orphans'  court.  They  might  as 
well  say,  if  you  have  an  axe  what  is  the 
use  of  a  handle?  I  can  see  that  it  would 
be  perfectly  proper  to  have  a  clerk  of  the 
orphans'  court  to  discharge  that  branch  of 
the  duty  assigned  to  that  court,  and  at  the 
same  time  to  have  a  register  who  must 
prove  all  the  wills  that  are  brought  for- 


ward and  are  to  be  probated.  There  must 
necessarily  be  a  register.  Therefore,  I 
concede  the  propriety  of  the  officers  who 
are  named  in  these  provisions  of  the  Con- 
stitution, The  only  difficulty  in  my 
mind  with  regard  to  the  city  of  Philadel- 
phia, (because  there  is  no  trouble  in  the 
country,)  is  as  to  the  necessary  force,  and 
it  will  be  for  the  Legislature,  I  presume, 
to  increase  that  force  and  give  them  suffi- 
cient judges  to  perform  the  duties  im- 
posed upon  them. 

There  is  another  nuitter  towbich  I  wish 
to  direct  the  attention  of  the  Hoiise,^  and 
that  is  this-:  Every  day  there  are  ques- 
tions of  fact  dispiited  in  the  register's- 
court  OT  in  the  orjjhans'  court.  Those 
questions  of  fact  ought  necessarily  to  be 
tried,  and  must  be  tried,  before  a  jury  of 
the  country.  Then  the  question  arises^ 
who  is  to  preside  at  that  court?  Should 
the  judge  of  the  orphans' court  alone  pre- 
side,  or  should  the  judge  of  the  common 
pleas  be  associated  with  him?  In  my 
opinion  it  is  the  duty  of  this  Convention, 
in  framing  this  organic  law,  to  provide 
that  the  judge  of  the  court  of  common 
pleas  shall  have  co-ordinate  jurisdiction 
with  the  judge  of  the  orphans-'  court,  and 
that  the  matter,  wherever  there  is  a  dis- 
pute of  fact,  shall  be  tried  before  a  jury  of 
the  country  ;  it  maybe  with  regard  to  the 
insanity  of  a  testator,  or  it  inay  be  upon 
any  other  question.  We  all  agree  that  all 
questions  of  fact  must  be  settled  by  a  jury 
of  the  country.  If  such  is  the  case  should 
not  the  judge  of  the  court  of  common 
pleas  preside  at  the  trial,  and  should  he 
noi  give  the  charge  to  the  jury  and  deter- 
mine all  questions  of  evidence?  There- 
fore, for  the  purpose  of  presenting  this 
question  to  the  House,  I  offer  the  follow- 
ing amendment  to  the  amendment,  to  be 
insetied  at  the  end  of  the  second  para- 
graph : 

"  But  all  disputed  facts  shall  be  tried 
before  a  jury,  and  then  the  law  judge  of 
the  common  pleas  court  shall  preside  at 
such  trial  and  have  co-ordinate  jurisdic- 
tion." 

Mr.  Armstroxg.  It  follows  as  a  mat- 
ter of  course,  ex  necessitate,  that  very 
much  of  this  filling  out  of  detail  must  be 
left  to  the  Legislature.  The  gentleman 
from  Philadelphia  (Mr.  Cassidy)  hit  the 
thing  precisely  when  he  said  that  there  is 
much  of  detail  required  to  perfect  this 
system  that  we  cannot  put  in  the  Consti- 
tution. We  live  under  a  judicial  system 
which  is  now  composed  far  more  largely 
of  acts  of  Assemblv  than  it  is  of  Consti- 
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tutiOTi ;  and  it  must  always  be  so.  We 
have  indicated  Iiere  wliat  would  be  a  pro- 
per course.  Let  tlie  mode  of  itsoperation 
be  within  the  jurisdiction  of  the  Legisla- 
ture. We  cannot  avoid  it,  and  I  believe 
we  have  sufficiently  indicated  the  foun- 
dation upon  whicli  the  Legislature  may 
build,  and  they  will  perfect  it. 

Mr.  Dari^ington.  I  merely  wish  to 
suggest  to  the  gentleman  from  Dauphin, 
(Mr.  Alricks,)  that  the  orphans'  court  is 
pr  )vided  witli  no  maciainery  of  juries, 
and  if  the  common  pleas  judges  are  to  go 
there  to  tr}-  the  cause,  they  would  be  at 
fault.  Wo  had  better  let  Hie  thing  talce 
its  ordinary  course  as  it  does  now,  by  an 
issue  to  the  common  pleas,  where  they 
have  the  machinery  to  try  the  cause. 

Mr.  Alkicks.  Put  in  a  pi'ovision  to 
that  effect. 

The  amendment  to  the  amendment  was 
rejected. 

Mr.  EwixG.  Ill  order  to  test  the  views 
of  tlie  Convention  in  regard  to  and  abol- 
ishing the  office  of  register  and  vesting 
his  duties  in  the  clerk  of  the  orphans' 
court,  1  offer  the  following  amendment  as 
a  substitute  for  the  first  paragraph  of  the 
section : 

"The  register's  court  and  the  office  of 
register  are  hereby  abolished  ;  and  until 
otiierwise  provided  by  law,  tlie  orphans' 
court  sliall  exercise  the  jurisdiction  and 
jwwers  now  vested  in  the  register's  court, 
and  the  duties  of  tlae  register  shall  be 
performed  by  the  clerk  of  the  orphans' 
court." 

I  will  say  in  regard  to  this  amendment 
that  I  know  it  meets  the  views  of  some 
gentlemen  here.  Certainl}^  wliere  there 
is  a  separate  orphans'  court  we  do  not 
M'ant  a  register;  we  do  not  want  anything 
of  that  machinery.  I  cannot  see  of  what 
use  it  is  in  any  count}',  or  v^hy  tliey  sliould 
uot  be  all  together.  If  this  amendment 
be  adopted,  then  the  second  paragraph 
would  come  in  with  very  little  change, 
and  the  last  one  could  be  adopted  sub- 
stantially as  it  is. 

Mr.  D.  W.  Patteksox.  I  was  about  to 
offer  an  amendment  to  confine  the  abol- 
ishment of  the  register's  court  to  those 
districts  having  a  population  of  two  hun- 
dred thousand,  leaving  it  stand  in  tlie 
others,  and  I  designed  introducing  it  after 
the  word  "court"  in  the  second  sentence 
of  the  first  paragraph,  so  as  to  make  it 
read  :  "The  register's  %urt  in  counties  or 
judicial  districts  having  the  population 
hereinafter  mentioned  is  hereby  abol- 
ished;'' leaving  the  register's   court  to 


stand  in  other  counties  until  we  arrive  at 
this  population  of  two  hundred  thousand. 

The  original  substitute  of  the  chairman 
of  the  committee  proposes  to  abolish  the 
i-egister"s  court  all  over  the  Common- 
wealth, whereas  the  same  judges  who  sit 
as  common  pleas  judges,  sit  as  orphans' 
court  j  udges  and  as  register's  court  j  udges, 
with  the  addition  of  the  register  if  there 
is  any  probate  of  a  will  or  caveat  to  be 
heard.  It  seems  to  me  that  it  would  be 
better  to  abolish  the  register's  court  in  the 
large  districts  in  which  they  wish  to  es- 
tablish this  new  orphans'  court  and  not 
abolisii  it  generally.  I  do  not  want  to  see 
it  abolished  generally.  There  is  no  com- 
plaint in  our  county  about  it.  We  have 
separate  offices  and  they  are  both 
crowded  with  papers,  and  the  register's  as 
well  as  the  orphans'  court  have  two  clei'ks 
most  of  the  time.  In  this  city  I  suppose 
tliey  have  a  great  many  more.  Why  not 
leave  them  separate  when  there  is  suffi- 
cient business  to  pay  a  clerk  and  an  offi- 
cer for  each  of  those  courts? 

]Sfr.  Darlington.  I  ask  the  gentle- 
man, was  there  ever  a  case  in  his  recollec- 
tion in  which  the  register  sitting  in  a 
register's  court  was  of  any  kind  of  use  ? 

ZSIr.  D.  W.  Patterson.  The  register's 
court  does  no  harm.  It  does  not  occupy 
any  time.  The  register  is  there  to  attend 
to  the  office,  and  he  sits  on  the  bench  of 
the  court  wdiile  they  are  granting  this 
feigned  issue.  lie  takes  the  advice  of  the 
law  judges.  He  is  there  as  an  officer,  and 
ought  to  be  there  to  attend  to  the  business 
in  his  office.  I  hope  the  pending  amend- 
ment will  be  voted  down, unless  my  friend 
from  Allegheny  withdraws  it  and  permits 
nie  to  offer  the  one  I  have  suggested, 
which  will  abolish  the  register's  court  in 
large  districts,  leaving  it  stand  in  other 
counties  of  the  Commonwealth  until  we 
grow  up  to  a  po^^ulation  of  two  hundred 
thousand,  and  then  it  will  abolish  it  every- 
where. 

The  Chairman.  The  question  is  on  the 
amendment  to  the  amendment  proposed 
by  the  gentleman  from  Allegheny  (Mr. 
Ewing.) 

The  amendment  to  the  amendment  was 
rejected,  there  being,  on  a  division  :  Ayes, 
thirteen;  less  than  a  majority- of  a  quo- 
rum. 

Mr.  J.  M.  Bailey.  I  do  not  think  the 
words  "and  an  office  for  recording  of 
deeds,"  in  the  second  line,  have  anyplace 
in  the  article  on  the  judiciary,  especially 
in  that  part  of  it  which  refers  to  the  or- 
phans' court.    I  therefore  move  further 
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to  amend  the  section,  hy  striking  out  the 
words  "and  an  oflice  for  recording  of 
deeds."  An  article  to  be  reported  or 
which  has  been  reported  by  the  Commit- 
tee on  County,  Township  and  Borough 
Officers  will  provide  for  the  recording  of 
deeds.  That  is  sufficient,  and  tiiat  is 
where  it  slaould  be.  I  therefore  move  to 
strike  it  out  in  the  present  section. 

Mr.  Armstrong.  When  that  report  is 
made  and  satisfactory  provision  is  made 
on  this  subject,  there  will  be  no  objection 
to  striking  it  out  here,  because  it  will  not 
be  necessary  to  insert  it  in  this  article  ; 
but  until  it  is  made,  it  might  as  well  be 
left  here,  and,  if  necessary,  it  can  be 
struck  out  hereafter. 

Mr.  J.  M.  Bailey.  It  strikes  me  we 
might  just  as  well  provide  here  for  all 
county  officers,  the  county  treasurer  and 
the  county  sheriff,  as  for  the  recorder 
of  deeds.  It  has  no  connection  at  all  with 
the  judiciary  system  of  the  Common- 
M-ealth,  and  is  entirely  out  of  place  in  this 
section. 

Mr.  Armstrong.  It  is  in  the  present 
Constitution.  In  tliat  respect  it  is  not 
changed.    That  is  why  it  appears  here. 

The  Chairman.  The  question  is  on  the 
amendment  to  the  amendment  offered  by 
the  gentleman  from  Huntingdon  (^Nlr.  J. 
M.  Bailey.) 

The  amendment  to  the  amendment  was 
rejected,  there  being,  on  a  division :  Ayes, 
twenty-four;  less  than  a  majority  of  fi 
quorum. 

Mr.  Darlington.  I  move  to  amend,  in 
the  last  paragraph,  by  inserting,  after  the 
word  "accounts,"  the  words  "to  which 
exception  may  be,"  providing  merely, 
3^ou  will  observe,  that  all  accounts  to 
which  exceptions  may  be  filed  shall  be 
audited,  but  none  otiiers. 

Mr.  Armstrong.  If  the  gentleman  will 
add  that  to  the  end  of  the  amendment 
which  was  inserted  I  shall  have  no  ob- 
jection. 

Mr.  Darlington.  Then  it  would  be 
inconsistent. 

Mr.  Temple.  I  should  like  to  ask  the 
gentleman  what  becomes  of  the  accounts 
where  there  have  been  no  exceptions 
filed? 

Mr.  C.  A.  Black.  They  are  afhrmed, 
as  a  matter  of  course. 

IVTr.  Armstrong.  The  amendment  is 
open  now  to  a  criticism,  perhaps,  of  an- 
otlier  kind.  Does  it  not  leave  the  matter 
ill  such  a  condition  tliat  where  no  excep- 
tions arc  filed,  the  accounts  might  be  re- 
ferred to  auditors? 


Mr.  Temple.  Certainh-.  That  is  the 
question  I  asked. 

Mr.  Armstrong.  I  think  it  would  be 
well  not  to  pass  the  amendment  suggested 
now,  and  after  we  get  this  section  in  due 
form  and  printed,  and  come  to  compare  it 
with  the  other  sections  and  articles  of  the 
Constitution,  we  can  amend  it  on  second 
reading,  if  necessary.  I  think,  for  the 
present,  the  amendment  ought  not  to 
pass,  because  it  is  certainly  open  to  that 
criticism. 

Mr.  MacConnell.  I  hope  that  the 
amendment  will  not  be  adopted  for  this 
reason:  There  are  distributions  of  money 
to  be  made  as  well  as  the  adj  ustnient  of 
accounts.  Now,  in  the  cases  of  distribu- 
tions tliere  are  usually  no  exceptions 
filed ;  but  after  the  account  of  the  ad- , 
ministrator,  or  executor,  or  guardian,  as 
the  case  may  be,  has  been  confirmed,  ap- 
plication is  made  to  the  court  that  there 
are  difficulties  connected  with  the  distri- 
bution, disputed  claims,  perliaps,  of  heirs 
or  legatees,  where  it  is  impossible  for  the 
accountant  with  any  safety  to  make  the 
distribution  ;  h.e  can  only  make  it  under 
the  judgment  of  the  court;  and  in  that 
case  it  is  an  absolute  necessity  that  there 
should  be  a  decision  of  tlie  court  u^wn  it. 
Tlie  practice  has  been  to  appoint  auditors 
to  do  that  just  as  it  has  been  to  appoint 
auditors  to  settle  accounts,  sometimes  one, 
sometimes  more,  as  the  case  may  be ; 
but  if  you  adopt  the  amendment  of  the 
gentleman  from  Chester,  you  will  pre- 
vent that.  It  is  just  as  important  that 
that  should  be  done  by  the  court  or  its 
clerks  as  that  the  technical  auditing 
should  be  done.  I  hope  the  aniendment 
will  not  be  adopted. 

Mr.  Temple.  I  understood  the  gentle- 
man from  Chester  desired  to  withdraw 
his  amendment  ? 

The  Chairman.  Does  the  delegate 
from  Chester  withdraw  his  amendment? 

Mr.  Darlington.  Yes,  sir;  and  in 
lieu  of  it  I  move  to  strike  out  the  last  par- 
agi-aph  and  insert : 

"No  accounts  shall  be  referred  to  audi- 
tors unless  exceptions  are  filed  thereto." 

Mr.  Armstrong.  All  that  is  so  dis- 
tinctly in  the  province  of  the  Legislature 
that  it  seems  to  mo  it  is  only  encumber- 
ing the  Constitution  to  insert  it  here.  It 
is  unnecessary. 

Mr.  Darlington.  I  agree  entirely 
that  the  whole  thing  is  in  the  pi-ovinco  of 
the  Legislature. 

Mr.  Armstrong.  Tlicn  I  am  sure  I 
cannot  understand  whv  the  gentleman  so 
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earnestly  advocated  the  adoption  of  the 
amendment,  when  the  committee  origi- 
nally reported  that  the  -whole  subject  was 
proper  for  legislation  an.l  omitted  it  in 
their  report. 

Mr.  Darlington.  If  that  is  the  views 
of  the  chairman,  to  let  it  all  go  the  Legis- 
lature, I  am  perfectly  satisfied.  There  is 
already  in  the  Constitution  a  provision 
that  tlie  Legislature  may  establish  such 
other  courts  as  they  may  see  fit  aiid  pre- 
scribe their  duties.  There  is  no  trouble 
about  it. 

Mr.  Armstrong.  I  call  the  attention 
of  the  committee  to  another  fact.  There 
is  a  provision,  which  will  be  reached  in  a 
few  minutes  I  trust,  which  requires  the 
Supreme  Court  to  provide  rules  of  prac- 
tice, which  shall  be  uniform  throughout 
the  State,  and  which  will  obviate  very 
many  of  the  practical  difficulties  and  in- 
conveniences that  have  been  complained 
of. 

Mr.  TEJ1PI.E.  I  do  not  suppose  for  a 
moment  that  the  distinguished  delegate 
from  Chester  has  been  entertaining  us, 
not  only  this  afternoon,  but  a  previous 
(lay,  when  a  proposition  of  this  sort  was 
up,  simply  for  the  purpose  of  killing  it ; 
but  really  one  might  infer  from  his  re- 
marks when  last  on  the  floor  that  he  had 
been  advocating  this  section  simply  for 
the  purpose  of  killing  it  off. 

Mr.  Dart.ington.    I  beg  to  explain. 

Mr.  Temple.  Nobodj'-  made  a  more 
earnest  appeal  for  the  adoption  of  this  sec- 
tion than  the  distinguished  delegate  from 
Chester.    Now  he  suggests 

Mr.  Darlington.  The  gentleman  will 
allow  me  to  explain  that  my  advocacy  was 
of  the  amendment  of  Judge  Woodward,  a 
different  thing  altogether.  I  have  onh'' 
endeavored  to  get  this  into  shape  since 
that  was  defeated. 

Mr.  Temple.  This  embodies  the  same 
thing. 

The  Chairman.  The  gentleman  from 
Philadelphia  has  no  right  to  impugn  the 
motives  of  members. 

Mr.  Temple.  I  do  not  mean  anything 
of  the  kind.  It  strikes  me  that  this  can- 
not be  safely  left  to  the  Legislature  ;  and 
that  is  not  only  the  opinion  of  those  who 
have  spoken  upon  it  ou  this  floor,  but  it  is 
the  opinion  of  all  persons.  I  take  it,  we 
cannot  get  redress  from  the  Legislature, 
and  I  certainly  think  that  the  delegates 
upon  this  iKjui  are  not  going,  simply  be- 
cause of  the  amendments  which  have  been 
attached  to  this  proposition,  to  vote  it  out 


of  the  house  altogether.  Certainlj'  they 
are  not  going  to  treat  it  in  that  waj^ 

I  cannot  see  any  objection  to  placing  a 
clause  in  the  Constitution  which  shall  say 
that  decedents'  estates  shall  be  audited 
without  expense  to  the  parties.  If  that  is 
done,  that  embodies  the  whole  principle 
contained  in  this  clause.  If  we  adopt  this 
section,  which  simply  says  that  decedents' 
estates  shall  be  audited  and  settled  with- 
out expense  to  the  parties,  that  is  all  we 
desire.  Another  feature  which  prol)ably 
gentlemen  have  not  thought  about  is  that 
decedents'  estates  are  already  taxed  to 
the  extent  of  Ave  per  cent,  in  the  shape  of 
a  collateral  inheritance  tax,  where  the 
fund  is  not  distributed  directly  to  issue. 
I  think  that  is  another  reason  why  deced- 
ents' estates  should  be  settled  without  ex- 
pense. But  I  am  sure  of  one  thing,  and 
that  is,  that  if  this  clause  or  something 
like  it  is  not  adopted,  it  will  not  give  sat- 
isfaction to  the  people  or  to  the  courts. 

Mr.  Corbett.  Mr.  Chairman  :  If  this 
section  applied  to  the  city  of  Philadelphia 
alone,  I  might  vote  for  it.  As  applied  to 
the  city  of  Pittsburg  and  the  county  of 
Allegheny,  if  the  members  from  that 
county  desire  it,  I  should  have  no  objec- 
tion to  voting  for  it.  But  as  it  now  stands, 
I  shall  vote  against  the  whole  section.  It 
gives  the  power  to  the  Legislature  to  cre- 
ate courts  to  be  called  orphans'  courts  in 
any  district  in  this  State.  To  that  I  am 
entirely  opposed,  and  I  shall  vote  stren- 
uously against  it.  Instead  of  giving  us 
the  relief  which  we  need,  more  judicial 
force  and  smaller  districts,  here  is  a  class 
of  courts  to  be  created  and  the  Legisla- 
ture is  to  be  given  the  power  to  create 
them  all  over  the  State.  To  this  I  am 
entirely  opposed. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Chester,  to  the  amendment. 

The  amendment  to  the  amendment  was 
rejected. 

Mr.  EwiNG.  Mr  Chairman :  I  now 
move  to  strike  out  the  words  "judicial 
district"  in  the  first  line  of  the  second 
paragraph,  and  insert  "county."  I  hope 
the  chairman  of  the  judiciary  and  the 
friends  of  this  proposition  will  consent  to 
that. 

Mr.  Corbett.  Make  it  "city  and 
county." 

Mr.  EwiNG.  Well,  have  it  "city  and 
county,"  and  not  have  the  whole  section 
killed,  because  I  find  a  number  of  gentle- 
men here  opposed  to  having  this  separate 
ori^hans'  court  in  a  district  composed  of 
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three  or  four  counties.  If  I  were  in  such 
a  district,  1  sliould  be  very  much  opposed 
to  it. 

Mr.  Darlington.  I  hope  that  the 
suggestion  of  the  gentleman  from  Alle- 
gheny will  be  heeded.  All  judicial  dis- 
tricts where  the  population  exceeds  one 
hundred  thousand  would  include  our  ju- 
dicial district,  and  we  certainly  do  not 
want  a  separate  orphans'  court  there.  I 
am  told  the  number  is  two  hundred  thou- 
sand.   Then  it  would  not  touch  us. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  Alle- 
gheny (Mr.  Esving)  to  the  amendment. 

The  amendment  to  the  amendment  was 
agreed  to,  there  being,  on  a  division,  ayes 
thirty-four,  noes  twenty-six. 

Mr.  Cochran.  I  offer  the  following 
substitute  for  the  section 

The  Chairman.  The  motion  is  to  strike 
out  not  only  the  amendment  of  the  gen- 
tleman from  Lycoming,  but  the  whole 
section.    That  would  not  be  in  order  now. 

Mr.  Cochran.  I  want  this  as  as  a  sub- 
stitute for  the  whole  section. 

Mr.  Armstrong.  Let  it  be  read  for  in- 
formation. 

The  Chairman.  It  will  be  read  by  the 
Clerk. 

The  Clerk  read  as  follows  : 

"There  shall  be  established  in  the  city 
of  Philadelphia  and  in  every  county  of 
this  State  containing  a  population  of  thir- 
ty thousand  souls  and  upwards,  a  probate 
court,  of  which  there  shall  be  one  judge 
learned  in  the  law,  whose  term  of  office 
shall  be  ten  years,  if  he  shall  so  long  be- 
liave  himself  well,  and  who  shall  be  sub- 
ject to  removal  for  the  same  causes  and 
in  the  same  manner  as  judgesof  the  court 
of  common  pleas.  A  judge,  and  also  a 
clerk  of  said  probate  court,  shall  be  elect- 
ed in  each  county  in  which  said  court  is 
authorized  by  this  section,  at  the  first 
general  election  held  in  this  Common- 
wealth after  the  adoption  of  this  amended 
Constitution,  The  term  of  olfice  of  said 
clerk  sball  be  five  years,  but  he  shall  be 
removed  by  the  judge  whenever  it  shall 
be  judicially  made  to  appear,  to  his  sat- 
isfaction, that  said  clerk  has  been  guilty 
of  extortion  or  any  other  malfeasance  in 
office,  and  in  the  event  of  such  removal 
beino;  made,  the  vacancy  shall  be  suppli- 
ed by  an  appointment  of  a  successor,  to  be 
made  by  said  judge,  to  continue  until  the 
expiration  of  ten  tlays  after  the  next  en- 
suing general  election,  at  which  a  succes- 
sor to  said  clerk  shall  be  chosen  for  the 
full  term  of  five  years.      Said  judge  and 


clerk  shall  each  be  commissioned  by  the 
Governor,  and  the  probate  courts  shall  be 
organized  and  go  into  operation  on  the 
first  ISIonday  of  December  succeeding 
their  first  election. 

"Each  probate  court  shall  be  a  court  of 
record,  having  a  seal,  bearing  for  a  device 
the  coat  of  arms  of  this  Commonwealth, 
encircled  by  the  words,  "  Probate  Court 

of county,  Pennsylvania."     The 

jurisdiction  of  said  court  shall  extend  to 
all  matters  and  cases  now  acted  upon  by, 
and  conunitted  to  the  register  of  wills,  the 
register's  court,  and  the  orphans'  court, 
in  the  respective  county  in  which  it  sliall 
be  established  by  virtue  of  this  section, 
and  shall  have  the  power  to  send,  certify 
and  direct  issues  of  fact  to  be  tried  in  the 
court  of  cominon  pleas,  as  such  issues 
may  now  be  sent,  certified  and  directed 
by  the  register,  registers'  court  and  or- 
l>hans'  court  to  the  said  court.  The  judge 
of  said  probate  covirt  shall  be  entitled  to 
receive  from  the  treasurer  of  his  proper 
countj'',  in  quarter-yearly  payments,  such 
salary,  not  less  than  two  thousand  fivo 
hundred  dollars  annually,  as  may  be 
fixed  and  appointed  by  the  Legislature, 
and  which  shall  not  be  diminished  dur- 
ing his  continuance  in  office.  The  clerk 
of  such  probate  court  shall  receive  such 
salary  as  the  Legislature  shall  direct,  to 
be  paid  out  of  the  funds  of  the  proper 
county.  All  fees  now  bj^  law  payable  to 
the  i-egisterof  wills  and  clerk  of  the  or- 
phans' court  shall  be  collected  by  the 
clerk  of  said  court,  who  shall  give  bond 
in  such  sum  as  the  Legislature  shall  ap- 
point, with  such  security  as  one  of  the 
judges  of  the  superior  court  shall  ap- 
prove, conditioned  for  the  faithful  and 
punctual  payment  of  all  such  fees  col- 
lected, or  that  ought  to  have  l>een  col- 
lected by  him,  every  three  months,  into 
the  county  treasury  ;  and  shall  not  \)e  en- 
titled to  receive  any  jxvrt  of  his  salary', 
until  such  payment  shall  have  been 
made." 

Mr.  Worrell,  I  move  that  the  com- 
mittee rise,  report  progress,  and  ask  leave 
to  sit  again. 

The  motion  was  not  agreed  to. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  fronn 
Lycoming,  as  a  substitute  for  the  original 
section. 

Mr.  D.  W.  Patterson.  I  move  to 
amend  by  inserting  words  after  the  word 
"court"  in  the  second  line,  first  para- 
graph. It  read  first,  "the  register's  court 
in    counties  or  judicial    districts;"    and 


CONSTITUTIONAL  CONVENTION. 


389 


now,  according  to  the  ajnendment  adopt- 
ed on  the  motion  of  the  gentleman  from 
the  city  of  Pittsburg,  it  reads,  "cities 
and  countiefs."  I  move  to  insert  after 
"court,"  in  the  first  paragraph,  the  words 
"in  cities  and  counties  having  the  popu- 
lation hereinafter  mentioned;"  and  also 
to  insert  at  the  end  of  the  paragraph  the 
words  "of  such  cities  and  counties. 

The  amendment  to  the  amendment  was 
rejected. 

Mr.  CoEBETT.  Mr.  Chairman:  I  move 
to  strike  out  in  the  second  paragraph  the 
words  "judicial  district"  where  they 
occur  the  second  time.  The  gentleman 
from  Allegheny,  (Mr.  Ewing,)  by  his 
amendment  moves  to  strike  out,  Avhere 
they  first  occurred,  the  words  "judicial 
district,"  and  insert  the  words  "  city  and 
county."  I  move  to  strike  out  the  words 
"judicial  district"  where  they  occur  the 
second  time. 

Mr.  T>.  W.  Patterson.  And  insert 
"cities?" 

Mr.  CoRBETT.  No,  sir,  it  does  not  need 
any  insertion  to  make  it  read  right. 

The  amendment  to  the  amendment  was 
agreed  to. 

'1  he  Chairman.  The  question  is  upon 
the  amendment  as  amended. 

Mr.  Cochran.  Is  it  not  on  the  sec- 
tion ? 

The  Chairman.  No,  sir,  it  is  on  the 
amendjTient  originally  proposed  by  the 
gentleman  from  Lycoming. 

Mr.  Temple.    Let  it  be  read. 

The  Chairman.  The  Clerk  will  read 
the  amendment  as  ainended, 

Mr.  Armstrong.  I  suggest  that  we  had 
better  take  a  vote  on  the  amendment,  and 
when  it  comes  to  a  vote  on  the  section  then 
the  gentleman  from  York  can  offer  his 
substitute. 

The  Chairman.  The  gentleman  from 
Philadelphia  calls  for  the  reading  of  the 
amendment,  and  it  will  be  read. 

Mr.  Temple.  Let  the  whole  section,  as 
it  would  be  amended,  be  read. 

The  Clerk  read  the  amendment  as 
amended,  as  follows : 

"A  register's  office  for  the  probate  of 
wills  and  granting  letters  of  adminis- 
tration, and  an  office  for  recording  of  deeds 
shall  be  kept  in  each  county.  The  regis- 
ter's court  is  hereby  abolished,  and  the 
jurisdiction  and  powers  thereof  are  vested 
in  the  orphans'  court. 

"In  every  city  and  county  wherein  the 
population  shall  exceed  two  hundred 
thousand,  the  Legislature  shall,  and  in 
any  other  city  or  count''^  may,  establish  a 


separate  orphans'  court,  to  consist  of  one 
or  more  judges  who  shall  be  learned  in 
the  law,  and  which  court  shall  exercise 
all  the  jurisdiction  and  powers  now  vested 
in,  or  which  may  hereafter  be  conferred 
upon  the  orphans'  court,  and  thereupon 
the  jurisdiction  of  the  judges  of  the  court 
of  common  pleas  within  such  city  or  coun- 
ty in  orphans'  court  proceedings,  shall 
cease  and  determine. 

"The  register  of  wills  shall  be  comf)en- 
sated  b^'  a  salary  to  be  fixed  by  law,  and 
shall  be  ex  officio  clerk  of  such  separate  or- 
phans" court,  and  subject  to  the  direction 
of  said  court  in  all  matters  pertaining  to 
his  office.  Assistant  clerks  may  be  ap- 
pointed by  the  register,  but  only  with  the 
consent  and  approval  of  the  court. 

"All  accounts  liled  in  the  register's  office 
and  such  separate  orphans'  court  shall  be 
audited  b^^  the  court  without  exj^ense  to 
parties,  except  where  all  parties  in  inter- 
est in  a  pending  proceeding  shall  nomi- 
nate an  auditor,  whorn  the  court  may  in 
its  discretion  appoint,  and  in  such  case  the 
auditor's  fees  shall  be  paid  by  the  par- 
ties." 

Mr.  J.  M.  Bailey.  For  the  purpose  of 
saving  time  and  preventing  unnecessary 
amendments  being  voted  upon,  I  move  to 
amend,  by  striking  out  all  after  the  word 
"county,"  in  the  first  paragraph,  so  that  it 
will  leave  this  section  stand  precisely  in 
the  language  of  the  present  Constitution  : 

"A  register's  office  for  the  probate  of 
wills  and  granting  letters  of  administra- 
tion, and  an  oflice  for  recording  of  deeds, 
shall  be  kept  in  each  count}^" 

On  the  question  of  agreeing  to  this 
amendment  to  the  amendment,  a  division 
was  called,  Avhich  resulted  :  Twenty-six 
in  the  affirmative. 

The  Chairman.  There  is  not  a  major- 
ity of  a  quorum  voting  in  the  affirmative, 
and  the  amendment  is  not  agreed  to. 

:Mr.  IIarky  White.  I  ask  that  the  neg- 
ative vote  be  taken. 

The  Chairman.  Those  in  the  negative 
will  rise. 

Those  voting  in  the  negative  were  fif- 
teen. 

The  Chairman.  There  is  not  a  quo- 
rum voting. 

Mr.  Harry  White.  I  ask  for  a  count 
of  the  House. 

A  count  of  the  House  was  made,  and  the 
Clerk  reported  sixty-four  members  pres- 
ent. 

The  Chairman.  There  isnot  a  quorum 
present. 
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Mr.  WnEERY.  I  move  that  the  Sergeant- 
at-Arms  be  sent  after  the  Philadelphia 
members. 

Mr.  Cochran.  I  move  that  the  com- 
mittee of  the  whole  do  now  rise,  report 
progress,  and  ask  leave  to  sit  again. 

The  motion  was  rejected. 

Mr.  Mann.  Mr.  Chairman  :  I  rise  to  a 
question  of  order.  When  it  appears  that 
there  is  not  a  quorum  present  in  the 
House,  the  committee  of  the  whole  rises 
without  a  vote. 

The  Clkrk  announced  that  there  were 
sixty-eight  members  present. 

The  Chairman.  The  point  of  order  of 
the  gentleman  from  Potter  is  well  taken, 
but  there  is  now  a  quorum  present.  The 
question  is  upon  tlie  amendment  offered 
]}y  the  gentleman  from  Huntingdon  to 
the  amendment. 

Mr.  Mann.  I  desire  to  say  to  the  gen- 
tleman from  Huntingdon  that  if  he  will 
accept  that  part  of  this  section  which  pro- 
vides that  accounts  shall  be  audited  with- 
out expense  to  the  parties  in  interest,  I 
will  vote  for  his  proposition.  I  certainly 
think,  after  the  discussion  we  have  had 
here  upon  the  abuse  of  the  auditor's  sys- 
tem in  Philadelphia,  that  some  provision 
ought  to  be  made  for  saving  the  estate  of 
a  decedent  from  the  charges  of  these  audi- 
tors. That  part  of  the  section  is  as  im- 
portant as  the  first. 

Mr.  J.  M.  Bailey.  I  should  certainly  be 
very  glad  if  the  auditing  could  be  done 
without  expense,  but  that  is  entirely  im- 
practicable. The  auditing  will  always  be 
attended  with  expense  unless  you  provide 
that  it  shall  be  done  by  some  public  offt- 
eer.  We  cannot  provide  in  this  section 
that  if  auditors  be  appointed,  the  audit- 
ing shall  be  done  without  expense  to  the 
parties.  It  will  be  pure  nonsense  unless 
you  provide  officers  to  do  it. 

Mr.  Mann.  The  gentleman  does  not 
imdcrstand  my  meaning.  I  do  not  mean 
that  when  auditors  shall  be  api^ointed 
tlaere  shall  be  no  expense.  I  mean  that 
when  there  is  no  necessity  for  an  auditor 
that  the  estates  of  decedents  should  be 
settled  by  the  oHicers  of  the  orphans' 
court,  without  the  intervention  of  an  audi- 
tor; that  is  provided  for  in  the  last  para- 
graph. • 

Mr.  J.  M.Bailey.  It  was  stated  upon 
this  floor  by  a  gentleman  well  informed 
upon  tliis  subject,  that  it  is  a  physical  im- 
possibility for  the  officers  of  the  orphans' 
court  to  perform  the  duties  now  per- 
formed by  auditors. 


Mr.  Mann.  If  the  gentleman  will  al- 
low me  to  explain,  it  is  very  easy  for  the 
Legislature  to  provide  that  the  court  or 
its  officers  may  audit  these  accounts.  If 
this  last  paragraph  be  adopted,  the  Legis- 
lature will  make  such  a  provision,  because 
it  will  be  imperatively  required  that  they 
should  do  so.  And  unless  that  is  done,  I 
hope  the  committee  of  the  whole  will  re- 
fuse to  adopt  the  motion  of  the  gentleman 
from  Huntingdon. 

Mr.  J.  M.  Bailey.  I  will  state  to  the 
gentleman  from  Potter  that  the  purpose 
of  my  amendment  is  to  leave  the  present 
Constitution  exactly  as  it  stands,  and  the 
auditing  has  nothing  to  do  with  the  office 
of  register  of  wills,  which  is  all  that  my 
amendme'nt  jirovides  for.  If  the  gentle- 
man wants  a  constitutional  restriction 
upon  auditing,  let  it  be  inserted  in  the 
section.  It  can  have  no  connection  with 
the  language  of  the  brief  paragraph  in  the 
present  Constitution.  All  that  is  con- 
tained in  that  paragraph  is : 

"A  register's  office  for  the  probate  of 
Avills  and  granting  letters  of  administra- 
tion, and  an  office  for  recording  of  deeds 
shall  be  kept  in  each  county." 

That  has  no  connection  at  all  with  the 
auditing  of  accounts  in  the  orphans'  court, 
and  this  is  not  the  place  to  insert  a  re- 
striction upon  the  subject  of  auditing, 
even  if  the  Convention  should  so  decide. 

Mr.  TuRKELL.  INIr.  Chairman:  It  is 
manifest  from  the  statements  made  bj' 
delegates  from  Philadelphia,  that  in  this 
city  the  system  of  auditor's  fees  is  one 
which  has  been  greatly  abused,  and  it 
certainly  seems  to  require  at  our  hands 
careful  attention.  I  am  verj^  glad  to  know 
that  no  such  abuse  exists,  or  has  existed, 
in  the  countiw ;  and  I  now  only  desire, 
in  answer  to  the  remarks  of  the  gentle- 
man from  Potter,  (Mr.  Mann,)  and  the 
gentlemen  from  Philadelphia,  to  read  an 
act  of  Assembly  in  relation  to  the  subject 
of  audits  passed  on  as  recent  a  date  as 
April  14,  1.S70.  It  will  be  seen  from  the 
language  of  this  act,  that  if  there  has  been 
the  abuse  upon  this  subject  of  audits, 
that  gentlemen  from  this  city  would  have 
us  believe,  the  remedy  has  been  and  is  in 
their  own  hands.    The  act  says : 

"Wherovor  auditors  are  appointed  by 
the  orphans'  court,  court  of  common  pleas, 
or  district  court  of  the  city  and  county 
of  Philadcilphia,  in  cases  where  the  bal- 
ance for  distribution  amounts  to  one 
thousand  dollars  and  upwards,  they  shall 
cacli  1)0  entitled  to  receive  the  sum  of 
ten  dollars  for  each  dav  thev  shall  neccs- 


CONSTITUTIONAL  CONVENTION. 


391 


sarily  attend  to  the  duties  of  their  ap- 
pointment, not  to  exceed  five  days,  and 
the  additional  sum  of  twenty-tive  dollars 
for  making  the  report ;  and  in  cases  where 
the  balance  for  distribution  shall  be  less 
than  one  thousand  dollars,  they  shall 
each  be  entitled  to  receive  one-half  the 
above  rates  as  compensation  for  their 
services :  Provided,  That  in  important 
cases,  or  cause  sliown,  the  court  may 
make  a  decree  or  order,  allowing  such  ad- 
ditional compensation  as  they  may  deem 
proper." 

To  this  the  editor  of  Purdon's  Digest 
makes  the  following  note  : 

"This  beneficial  law  has  almost  become 
a  dead  letter;  it  is  true,  the  court  has 
announced  its  determination  to  enforce  it 
in  all  cases,  on  exceptions  filed. — Milli- 
gan's  Estate,  3  Legal  Gaaette,  202.  But  few 
of  the  younger  members  of  the  bar 
Iiave  the  independence  to  except  to 
the  extortion  of  an  auditor,  who  is 
the  appointee  of  the  court,  and  perhaps 
related  to  some  of  the  judges,  at  the  risk 
of  incurring  the  displeasure  of  the  bench. 
The  court  alone  can  enforce  the  law,  by 
examining  the  report,  and  ascertaining 
that  no  illegal  charge  has  been  made." 

Now,  as  has  been  stated  in  relation  to 
some  other  matters  here,  it  seems  that  so 
far  as  that  difficulty  is  concerned,  if  the 
young  members  of  the  bar  had  more 
pluck,  and  the  judges  would  discharge 
their  duties  properly,  this  evil  to  which 
so  much  objection  has  been  made,  would 
be  corrected.  I  simply  wished  to  call  the 
attention  of  those  gentlemen  to  it. 

Mr.  Armstrong.  The  amendment  pro- 
jjosed  hx  the  gentleman  would  leave  the 
Constitution  just  as  it  stands;  and  yet 
upon  all  hands  there  has  been  great  com- 
plaint of  enormous  abuses  whicli  even  an 
act  of  Assembly,  under  the  facts  as  they 
exist,  has  not  been  adeqviate  to  correct. 
IMy  own  judgment  was,  and  I  believe  it 
is  unchanged,  that  this  section  as  orignally 
reported  by  the  committee  was  as  safely 
guarded,  and  as  well  devised,  as  anything 
that  we  are  likely  to  get ;  but  when  Judge 
Woodward,  a  few  days  smce,  proposed 
his  amendment,  and  spoke  of  the  abuses 
of  the  auditing  sj^stem  in  this  city,  he 
seemed  to  take  the  Convention  by  a  sort 
of  whirlwind  ;  everybody  wanted  it ;  and 
I  observe  that  those  who  are  opposing  the 
substance  now  wanted  it  then. 

In  accordance  with  what  I  supposed  to 
be  the  expressed  desire  of  the  Conven- 
tion, in  order  to  meet  its  view,  I  drew 
this  amendment  and  have  submitted  it. 


I  would  rather  now  that  all  these  amend- 
ments were  voted  down  and  the  section, 
as  reported  by  the  committee,  left  to  stand 
as  it  is,  for  it  is  carefully  guarded  and,  I 
believe,  entirely  sufficient  for  all  the 
emergencies  of  the  case.  But  it  was  sup- 
posed that  there  was  no  practicable  mode 
of  reaching  the  abuses  of  the  auditing 
sj'stem  unless  it  were  put  into  the  Consti- 
tution. I  have  no  complaint  of  that  and 
am  perfectly  willing  it  shall  be  put  in  if 
such  be  the  sense  of  the  Convention  ;  but 
it  does  occur  to  me  that  it  is  not  wise  that 
we  shall  go  back  now  to  the  Constitution 
just  as  it  stands,  because  we  ought  to  pro- 
vide a  mode  by  which  the  orphans'  court 
jurisdiction  may  be  extended,  and  the 
common  pleas  jurisdiction  restricted  to 
the  same  extent. 

I  am  not  tenacious  about  it.  I  would 
like  the  section  to  be  passed  upon,  and  I 
will  here  take  occasion  to  say  that  which 
is  purely  personal  to  myself.  I  have  jus", 
received  a  dispatch,  the  exceeding  great 
urgency  of  which  compels  me  to  leave  to- 
morrow. When  the  Convention  r^^su'UM 
its  session  I  shall  ask  leave  of  absen  v.; 
from  to-morrow  perhaps  for  the  whole  of 
next  week.  In  the  mean  time  I  trust 
that  this  report  will  go  through.  Of 
course  I  do  not  desire  to  intimate  that  my 
absence  should  in  the  least  degree  inter- 
fere with  the  further  consideration  of  the 
report  in  committee.  It  is  with  extremely 
great  regret  that  I  feel  under  the  neces- 
sity of  asking  for  such  leave,  but  the  dis- 
patch which  I  have  just  received  leaves 
me  no  alternative.  I  am  constrained  to 
go.  I  should  be  glad  if  this  section  could 
be  disposed  of  this  evening. 

Mr.  D.  N.  White.  Mr.  Chairman:  I 
hope  the  amendment  now  before  the  com- 
mittee will  not  be  adopted.  Gentlemen 
should  recollect  that  all  the  property  of 
the  people  of  this  State  passes  about  once 
In  thirty  j^ears,  and  an  immense  amount 
of  mone3'  value  has  to  be  passed  through 
this  office.  It  has  beconic  a  matter  of  so 
much  importance  that  we  should  have 
courts  whose  special  business  it  is  to  at- 
tend to  these  vast  interests  and  guard  the 
interests  of  widows,  orphans  and  minors, 
exposed,  as  they  are,  to  so  many  assail- 
ants. 

I  hope  the  amendment  will  not  be 
adopted,  but  that  the  section  will  be  car- 
ried, or  something  like  it,  so  that  we  may 
have  probate  courts,  say  in  every  county 
where  a  largo  amount  of  bushiess  is 
done,  as  is  done  in  this  county,  in  Alle- 
gheny count}',  and  some  other  counties  in 
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the  State.  The  courts  as  now  constituted 
give  very  Jittie  time  to  orphans'  court 
business  nnd  it  is  left  to  registers  elected, 
frequeutly  unfitted  for  their  offices.  Any- 
body wlio  is  politician  enough  to  get 
nominated  is  placed  in  charge  of  these 
vast  estates,  and  we  have  heard  of  the  stu- 
pendous abuses  that  have  been  mentioned 
here  to-day. 

Shall  we  go  home  after  coming  here  to 
make  a  reformed  Constitution,  and  not  do 
anytliing  to  correct  these  evils?  I  hope 
the  amendment  will  not  be  carried. 

Tlie  Chairman.  The  question  is  on 
the  amendment  proposed  by  the  gentle- 
man from  Huntingdon  to  the  amend- 
ment. 

]Mr.  Walker.  I  have  taken  a  deep  in- 
terest in  the  different  amendments  that 
have  been  offered.  At  first  I  felt  dis- 
posed to  support  the  amendment  pre- 
sented by  the  chairmanof  the  committee. 
It  has  been,  however,  so  amended  that  I 
cannot  do  so.  M^^  jDresent  intention  is  to 
vote  against  the  section  in  the  shape  that 
it  is  and  bring  us  back  to  the  section  as 
originally  presented  to  the  Convention  by 
the  committee.  I  believe  it  to  be  deci- 
dedly better  than  the  amendment  that 
we  are  now  considering.  For  that  reason 
and  that  alone,  I  will  vote  against  the 
amendment  of  tlie  gentleman  to  my  left, 
(Mr.  J.  M.  Bailej^)  and  vote  against  the 
section,  and  vote,  as  at  present  informed, 
in  favor  of  the  original  section  as  pre- 
sented by  the  committee. 

Tlie  Chairman.  The  question  is  on 
the  amendment  of  tlie  gentleman  from 
Huntingdon  to  tlio  amendment. 

Tlie  amendment  to  tlie  amendment 
was  rejected,  less  than  a  majority  of  a 
quorum  voting  for  it. 

The  Chairman.  The  question  recurs 
on  the  amendmentof  the  gentleman  from 
Lycoming,  as  amended. 

Mr.  CoRBETT,  I  move  to  strike  out  in 
the  first  line  of  tlie  second  paragraph  the 
words  "district  or,"  so  as  to  correspond 
with  the  amendments  already  adopted. 

The  amendment  was  agreed  to. 

Mr.  Cochran.  I  move  to  amend,  by 
striking  out  all  the  first  part  of  the  amend- 
ment and  inserting  the  following,  leaving 
in  the  last  paragraph  : 

"  There  shall  be  established  in  the  city  of 
Philadclpliia,  and  in  every  county  of  this 
State,  containing  a  population  of  thirty 
tliousand  souls  and  upwards,  a  probate 
court,  of  which  there  shall  be  one  jndgo 
learned  in  tiie  law,  whose  term  of  office 
shall  be  ten  years,  if  he  shall  so  long  be- 


have himself  well,  and  who  shall  be  sub- 
ject to  removal  for  the  same  causes  and  in 
the  same  manner  as  judges  of  the  court 
of  common  pleas.  A  judge,  and  also  a 
clerk  of  said  probate  court,  shall  be  elect- 
ed in  each  county  in  which  said  court  is 
authorized  by  this  section,  at  the  first  gen- 
eral election  held  in  this  Commonwealth 
after  the  adoption  of  this  amended  Con- 
stitution. The  term  of  office  of  said  clerk 
shall  bo  five  years,  but  he  shall  be  re- 
moved by  the  j  udge  whenever  it  shall  be 
judicially  made  to  appear,  to  his  satisfac- 
tion, that  said  cleric  has  been  guilty  of  ex- 
tortion or  any  other  malfeasance  in  office, 
and  in  the  event  of  such  removal  being 
made,  the  vacancy  shall  be  supplied  by 
appointment  of  a  successor,  to  be  made 
by  said  judge,  to  continue  until  the  expi- 
ration of  ten  days  after  the  next  ensuing 
general  election,  at  which  a  successor  to 
said  cleric  shall  be  chosen  for  the  full 
term  of  five  years.  Said  judge  and  clerk 
shall  each  be  commissioned  by  tlie  Gover- 
nor, and  the  proljate  courts  shall  be  organ- 
ized and  go  into  operation  on  the  first 
Monday  of  December  succeed!  ng  their  first 
election. 

"  Each  probate  court  shall  be  a  court  of 
record,  having  a  seal,  bearing  for  a  device 
the  coat  of  arms  of  this  Commonwealth, 
encircled  by  the  words,  "Probate  Court 

of county,  Pennsylvania."     The 

jurisdiction  of  said  court  shall  extend  to 
all  matters  and  cases  now  acted  upon  bj', 
and  committed  to  the  register  of  wills, 
the  registers'  court,  and  the  orphans' 
court,  in  the  respective  county  in  which 
it  shall  be  established  by  virtue  of  this 
section,  and  shall  have  the  power  to  send, 
certify  and  direct  issues  of  fact  to  be  tried 
in  the  court  of  common  pleas  as  such  is- 
sues may  now  be  sent,  certified  and  di- 
rected by  the  register,  register's  court  and 
orphans'  court  to  the  said  court.  The 
judge  of  said  probate  court  shall  be  en- 
titled to  receive  from  the  treasurer  of  his 
proper  county,  in  quarter-yearly  paj'- 
ments,  sueli  salary,  not  less  than  two 
thousand  five  luuulred  dollars  annually, 
as  may  be  fixed  and  appointed  by  the 
Legislature,  and  which  shall  not  be  di- 
minished during  hiscontinuance  in  office. 
The  clerk  of  such  probate  court  shall 
receive  such  salary  as  the  Legislature 
shall  direct,  to  be  paid  out  of  the  funds  of 
the  proper  countj'.  All  fees  now  by  law 
payable  to  the  register  of  wills  and  clerk 
of  the  orphans' court  shall  be  collected  by 
the  clerk  of  said  court,  wlio  shall  give 
bond  in  such  sum  as  the  Legislature  shall 
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appoint,  with  sucii  security  as  one  of  the 
judges  of  the  court  of  common  pleas  shall 
approve,  conditioned  for  the  fiiithfiil  and 
punctual  payment  of  all  such  fees  col- 
lected, or  that  ought  to  have  been  collect- 
ed by  him,  every  three  months,  into  the 
county  treasury  ;  and  shall  not  be  entitled 
to  receive  any  part  of  his  salary,  until 
such  payment  shall  have  been  made." 

The  Chairman.  The  gentleman  from 
Yorlc  moves  to  amend  as  indicated. 

Mr  Cochran.  I  will  merely  state  that 
this  measure  about  probate  courts  in  tlie 
counties  is  one  which  I  have  earnestly 
considered  in  my  own  mind,  and  I  think 
that  it  is  a  beneficial  measure.  I  offered 
this  proposition  in  substance  in  the  form 
of  a  resolution  when  the  Convention  was 
in  session  at  Ilarrisburg,  and  I  renew  it 
now  because  I  believe  that  tlie  proposi- 
tion is  right  and  will  work  well.  It  pro- 
poses the  erection  of  a  probate  court  in 
every  county  in  the  State  where  the  pop- 
ulation amounts  to  30,000  and  upwards; 
but  I  am  not  particular  as  to  the  limit. 

Tliat  probate  court  is  to  he  composed  of 
a  judge  and  a  clerk,  and  their  salaries  are 
to  be  paid  out  of  the  county  treasury.  I 
believe  that  will  be  not  only  beneficial 
but  economical.  I  believe  that  the  fees 
now  paid  into  tlie  register's  office  and 
into  the  office  of  clerk  of  the  orphans' 
court,  if  paid  into  the  county  treasury 
would  more  than  pay  the  expense  of  a 
probate  court  in  a  county  of  any  consid- 
erable population. 

The  benefit  of  this  probate  court  so  call- 
ed would  be  that  all  the  business  now- 
done  by  the  register  and  the  register's 
court  and  the  orphans'  court  would  be 
done  in  the  probate  court,  and  this  court 
would  have  power  to  send  issues  into  the 
court  of  common  pleas  to  try  questions  of 
fiict,  as  the  register's  court  and  orphans' 
court  can  do  now  ;  and  there  could  be  ap- 
peals taken  from  the  probate  court  direct- 
ly to  the  Supreme  Court,  and  in  that  way 
the  settlements  of  the  estates  of  decedents 
would  be  facilitated  and  all  the  work  of 
the  inferior  courts  would  be  done  by  a 
single  court  instead  of,  as  is  often  the 
case  now,  passing  through  three:  first, 
the  register,  for  he  is  a  judge  in  contem- 
plation of  law  and  acts  j  udicially,  next  the 
register's  court,  and  next  the  orplians' 
court — and  that  orphans'  court  sometimes 
doubled  up  by  the  addition  of  auditors. 
Here  is  one  court  that  would  take  hold  of 
the  matter  from  the  time  api^lication  is 
made  for  letters  of  administration  or  for 
the  probate  of  a  will  and  transact  all  that 


business,  the  court  itself  doing  the  work 
of  auditors. 

I  do  not  want  to  enlarge  upon  this  mat- 
tor,  because  I  know  that  the  committee  is 
not  in  a  condition  to  listen  patiently  to 
discussion.  I  merely  state  the  proposi- 
tion. I  believe  it  to  bo  right.  I  shall  vote 
for  it  myself.  Whether  it  gets  another 
vote  or  not,  I  do  not  undertake  to  say. 

Mr.  Armstrong.  This  again  brings 
up  tiio  idea  of  establisliing  courts  on  the 
basis  of  population.  To  establish  a  pro- 
bate court  or  an  orphans'  court  with  sepa- 
rate and  distinct  jurisdiction,  on  a  basisof 
thirty  thousand  inhabitants,  would  bo  to 
establish  a  court  witli  nothing  to  do  as  I 
thinli.  I  think  that  it  is  insulhcient, 
and  that  it  is  liir  better  to  leave  it 
to  the  Legislature  than  to  establish  it  on 
such  an  insufficient  and  uncertain  basis. 

Mr.  Bartholomew.  I  move  that  the 
committee  now  rise,  report  progress,  and 
ask  leave  to  sit  again.  There  is  no 
quorum  present  I  think.  I  have  counted 
them  myself,  and  there  are  but  sixty-four 
members  here. 

The  Chairman.  The  question  is  on 
the  motion  of  the  gentleman  from  Schuyl- 
kill. 

The  motion  was  not  agreed  to,  less  than 
a  majority  of  a  quorum  voting  therefor. 

Mr.  Bartholomew.  I  call  for  the  neg- 
ative vote  in  order  to  ascertain  whetlier 
a  quorum  is  present. 

The  question  being  taken  again  there 
were  on  a  division  ayes  thirty-six,  noes 
forty-three.  So  the  motion  was  not 
agreed  to. 

Mr.  TuRRELL.  I  move  to  furtheramend 
by  taking  part  of  section  twenty-two,  as 
repoi-ted,  which  I  will  read  for  informa- 
tion. 

The  Chairman.  Does  the  gentlcmau 
propose  to  amend  the  amendment  of  the 
gentleman  from  York  (Mr.  Cochran?) 

Mr.  TuRRELL.  Yes,  sir;  by  striking 
out  all  that  precedes  it  and  inserting 
this : 

"A  register's  ofiice  for  the  probate  of 
wills  and  granting  letters  of  adminis- 
tration, and  an  olUce  for  the  recording  of 
deeds,  shall  be  kept  in  each  county.  The 
register's  court  is  hereby  abolished,  and 
the  jurisdiction  and  powers  thereof  are 
vested  in  the  orplians'  court.  Tlie  Legis- 
lature shall,  at  its  first  session  after  this 
Constitution  shall  take  ellect.  provide  for 
the  election  in  the  city  of  rhiladelphia  of 
three  judges,  and  in  the  county  of  Alle- 
gheny ot  two  judges,  and  in  any  county 
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liRA-ing  more  than  one  hundred  thousand 
inhabitants" — ■ 

That  can  be  changed  to  "two  hundred 
thousand"  if  gentlemen  desire— 

"May  provide  for  the  election  of  one  or 
more  judges  learned  in  the  law,  who  shall 
be  called  judges  of  the  orplians'  court,  and 
in  whom  shall  be  vested  all  the  jurisdic- 
tion and  powers  to  be  exercised  by  the 
orphans'  court  of  such  county." 

The  Ghairmax.  The  Chair  will  inform 
the  gentleman  from  Susquehanna  that 
his  proposition  is  not  now  in  order.  There 
is  an  amendment  to  an  amendment  pend- 
ing. 

Mr.  TuKRELL.  I  thought  the  Chair 
stated  that  the  question  was  on  tlie  amend- 
ment of  the  gentleman  from  York. 

The  Chairman.  It  is,  but  the  amend- 
ment of  the  gentleman  from  York  is  an 
amendment  to  that  offered  by  the  gentle- 
man from  Lycoming. 

The  amendment  to  the  amendment  was 
rejested. 

Mr.  TuRRELT..  Now  I  offer  this  amend- 
ment as  a  substitute  for  the  whole  sec- 
tion : 

"A  register's  office  for  the  probate  of 
wills  and  granting  letters  of  administra- 
tion and  an  office  for  the  recording  of 
deeds  shall  be  kept  in  each  county.  The 
register's  court  is  hereby  abolished  and 
the  jurisdiction  and  powers  thereof  are 
vested  in  the  orphans'  court.  The  Legis- 
lature shall  at  its  first  session  after  this 
Constitution  shall  take  effect,  provide  for 
the  election  in  the  city  of  Philadelphia  of 
three  judges,  and  in  the  county  of  Alle- 
gheny of  two  judges,  and  in  any  count3'- 
having  more  than  two  hundred  thousand 
inhabitants  may  provide  for  the  election  of 
one  or  more  j  udges  learned  in  the  law  who 
shall  be  called  judges  of  the  orphans' 
court,  and  in  whom  shall  be  vested  all 
the  jurisdiction  and  powers  to  be  exer- 
cised by  the  orphans'  court  of  such 
county." 

Mr.  Lilly.  That  is  the  report  of  the 
committee. 

Mr.  Armstrong.  Except  as  to  the 
antount  of  popuUuion.  It  i.">  llxod  at  two 
hundred  thousand,  which  would  practi- 
cally prevent  its  being  established  any- 
where else  then  Philadelphia  and  Alle- 
gheny counties.  Then  it  leaves  it  to  the 
discretion  of  the  Legislature. 

Mn  TuRRELii  I  will  make  it  one  hun- 
dred thousand. 

The  Chairman.  The  amendment  will 
bo  so  modified. 


Mr.  Mann.  I  do  not  understand  pre- 
cisely how  this  would  leave  it.  If  tlic 
Clerk  read  it  as  it  is  proposed  to  bo 
amended,  then  clearly  it  ought  not  to  be 
adojited,  for  it  leaves  this  question  of  the 
auditing  of  accounts  just  as  it  is  now,  and 
that  is  the  only  thing  that  this  section  is 
good  for.  We  had  better  voto  the  whole 
thing  down  if  the  question  of  auditing  is 
left  untouched. 

^Slr.  Lilly.  We  can  put  it  in  a  new 
section. 

Jlr.  TuRRELL.  It  strikes  me  that  the 
question  of  auditing  belongs  to  the  Legis- 
lature. When  they  come  to  pass  a  law 
providing  for  the  judges  contemplated  in 
the  section,  they  can  correct  that  matter 
if  it  needs  further  correction. 

Mr.  Mann.  It  does  seem  to  me  that  if 
there  is  anything  that  needs  correction,  it 
is  just  that;  and  we  might  as  well  leave 
it  all  to  the  Legislature.  Unless  we  are 
to  correct  it,  tliere  is  no  use  in  doing  any- 
thing. Sir,  the  history  of  the  last  thirty 
5'ears  shows  that  the  Legislature  does  not 
correct  it.  This  evil  has  been  growing,  in- 
creasing; and  the  Legislature  have  not 
corrected  it.  1  understand  that  it  is  the 
dutj'  of  the  Convention  to  correct  such 
evils  as  experience  has  proved  that  the 
Legislature  "will  not  correct.  The  Legis- 
lature has  always  shown  a  disposition  to 
increase  the  judicial  force;  there  is  no 
difficulty  about  that;  they  will  give  all 
the  judicial  force  that  is  needed  if  the 
people  demand  it;  but  there  are  certain 
evils,  similar  to  this  one  that  has  grown 
up  in  relation  to  the  auditing  of  accounts, 
that  they  will  not  correct ;  and  if  this  Con- 
vention does  not  do  it  it  will  fail  of  its 
duty  entirely  ;  it  will  leave  an  abuse  that 
is  growing,  and  5'ear  by  year  will  continue 
to  grow,  unless  'this  Convention  puts  its 
hand  upon  it.  All  there  is  in  this  section 
that  is  wortli  talking  about  is  this  at- 
tempt to  correct  the  abuse  in  the  auditing 
of  accounts. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from  Sus- 
quehanna (Mr.  Turrell.) 

The  a;u3udiuent  was  rejected,  there  be- 
ing on  a  division  ayes  twenty-eight;  less 
than  a  majority  of  a  quorum. 

The  Chairman.  The  question  is  on 
tlie  amendment  of  the  gentleman  from 
Lycoming  (Mr.  Armstrong)  as  amended, 
as  a  substitute  for  the  original  section. 

The  amendment  was  agreed  to. 

The  Chairman.  The  question  now  is 
on  the  section  as  amended. 
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Mr.  Darlington.  Now  I  move  to 
amend  the  section.  I  move  to  strike  out 
the  last  line,  "and  in  such  case  the  audi- 
tor's fee  shall  be  paid  by  the  parties."' 
The  reason  I  do  this,  is  to  leave  it  in  the 
power  of  the  court  to  punish  an  unneces- 
sary litigant  by  putting  the  costs  npon 
him,  and  not  make  innocent  parties  pay. 

The  Chairman.  Tlie  question  is  on 
the  amendment  of  the  gentleman  from 
Chester. 

Mr.  Armstronc».  I  see  no  particular 
objection  to  that.  These  words  were  in- 
serted by  Judge  Woodward.  I  do  not 
see  that  they  are  important,  and  striking 
them  out  leaves  the  question  of  costs  to 
be  settled  by  the  court  as  now. 

The  amendment  was  agreed  to. 

The  Chairman.  The  question  is  on 
the  section  as  ainended. 

The  section  as  amended  was  agreed  to  ; 
there  being  on  a  division,  ayes  thirty- 
nine,  noes  thirty-live. 

Mr.  Wright.  Mr.  Chairman  :  I  move 
that  the  committee  of  the  whole  now  rise, 
report  propress,  and  ask  leave  to  sit  again. 


The  motion  was  agreed  to.  The  com- 
mittee rose,  and  tlie  President  having  re- 
sumed the  chair,  the  Chairman  (Mr.  Law- 
rence) reported  that  the  committee  of  the 
whole  had  had  under  consideration  the 
article  (No.  15)  reported  by  tlie  Committee 
on  the  Judiciary,  and  had  instructed  him 
to  report  progress  and  ask  leave  to  sit 
again. 

Leave  was  granted  the  committee  of 
the  whole  to  sit  again  to-morrow. 

LEAVE  OF  absence. 

Mr.  Armstrong.  Mr.  President:  With 
exceeding  great  reluctraice  I  am  com- 
pelled to  ask  leave  of  absence,  for  reasons 
Avhich  I  stated  when  the  House  was  in 
committee  of  the  whole.  I  have  received 
a  dispatch  which  leaves  me  no  alterna- 
tive. I  tlierefore  ask  leave  of  absence  for 
a  few  daj'S. 

Leave  w'as  granted. 

Mr.  Darlington.  I  move  an  adjourn- 
ment. 

The  motion  was  agreed  to,  and  (at  five 
o'clock  and  tifty-five  minutes  P.  M.)  the 
Convention  adjourned. 
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Wednesday,  May  14,  1873, 
The  Convention  met  at  ten  o'clock  A.  M. 
Praj'er  by  Rev.  J.  W.  Curry. 
The  Journal  of  3-esterday's  proceedings 
was  read  and  approved. 

USE   OP   THE   HALL. 

Mr.  NiLES.  Mr.  President :  I  offer  the 
following  resolution : 

Resolved,  That  the  use  of  this  Hall  be 
granted  to  the  Women's  Centennial  As- 
sociation of  America  for  Friday  evening 
of  this  week,  in  aid  of  the  Centennial 
Celebration  of  1S7G. 

The  resolution  was  twice  read  and  adoi^- 
ted. 

Mr.  Mann.  I  olTer  the  following  reso- 
lution : 

Hesolvcd,  That  on  and  after  jNIonday 
next  the  morning  sessions  of  this  Con- 
vention shall  commence  at  nine  o'clock. 

On  the  question  of  proceeding  to  the  sec- 
ond reading  and  consideration  of  the 
resolution,  a  division  was  called  for,  which 
resulted,  forty-two  in  the  affirmative, 
twenty-six  in  the  negative. 

The  resolution  was  read  the  second  time. 

Mr.  Lilly.  I  move  to  amend  by  strik- 
ing out  "nine,"  and  inserting  '*nine  and  a 
half  o'clock." 

Mr,  Bartholomew.  I  move  to  amend 
the  amendment  so  as  to  provide  that  there 
shall  be  but  one  session  a  day,  commen- 
cing at  nine  and  a-half  o'clock,  the  hour 
indicated  in  the  amendment,  and  ending 
at  three.  We  shall  do  more  work  a  good 
deal  in  that  way. 

Tlie  Pkesident.  It  is  moved  and  sec- 
onded to  amend  the  resolution  by  making 
the  hour  of  meeting  half-past  nine  o'clock, 
and  it  is  moved  to  amend  that  amend- 
ment by  adding  that  there  shall  bo  but 
one  session  a  day,  to  close  at  tliree  o'clock. 
The  question  is  on  the  amendment  to  the 
amendment. 

_  Mr.  BraLRn.  I  desire  only  to  say,  that 
from  what  experience  I  have  had  in  bodies 
of  this  kind,  I  am  clear  that  the  amend- 
ment proposed  by  the  gentleman  from 
.Schuylkill  will  fixcilitate  the  business  of 
the  House;    that   by  having  one  session 


from  half-past  nine  to  three  o'clock,  we 
shall  do  more  business  than  we  do  now 
in  two  sessions.  That  is  all  I  desire  to 
say. 

The  amendment  to  the  amendment  was 
agreed  to,  there  being,  on  a  division : 
Ayes,  thirty-eight ;  noes,  twenty-eight. 

The  President.  The  question  recurs 
on  the  amendment  as  amended. 

The  amendment  as  amended  was  agreed 
to,  there  being,  on  a  division:  Ayes,  thir- 
ty-seven ;  noes,  twenty-seven. 

The  President.  The  question  now  is 
on  the  resolution  as  amended. 

Mr.  Alricks.  Let  it  be  read  for  infor- 
mation. 

The  Clerk  read  as  follows  : 

Resolved,  That  on  and  after  Monday 
next,  the  sessions  of  this  Convention  shall 
commence  at  nine  and  a  half  o'clock  A. 
M.,and  that  there  shall  be  but  one  session, 
to  close  at  three  o'clock  P.  M. 

On  the  question  of  the  adoption  of  the 
resolution  as  amended,  the  yeas  and  nays 
were  required  by  Mr.  Harry  White  and 
Mr.  De  France,  and  were  as  follow,  viz  : 

Y  FAS. 

Messrs.  Alricks,  I3aer,  Baker,  Barclay, 
Bartholomew,  Bigler,  Boyd,  Broomall, 
Buckalew,  Carey,  Clark,  Corbett,  Corson, 
Curtin,  Darlington,  Dunning,  Edwards, 
Ellis,  Funck,  Gibson,  Gilpin,  Guthrie, 
Hanna,  Hay,  Heverin,  Landis,  Lilly,  Mac- 
Connell,  M'Clean,  Mann,  Metzger,  Mitch- 
ell, Palmer,  G.  W.,  Patterson,  D.  W., 
Pughe,  Purviance,  John  N.,  Reed,  An- 
drew, Ross,  Smith,  Henry  W.,  Van  Reed, 
Wetherill,  J.  M.,  Wetherill,  John  Price, 
AVhite,  Harry  and  Meredith,  President— 
44. 

NAYS. 

Messrs.  Achcnbac.i,  Baily,  (Perr\',) 
Bailey,  (Huntingdon,)  Beebe,  Bowman, 
Carter,  Cochran,  Collins,  Curry,  Davis,  De 
France,  Elliott,  Fulton,  IFail,  Harvey, 
Horton,  Hunsicker,  Lawrence,  M'Cnllocb, 
^[inor,  Newlin,  Niles,  Patton,  Porter, 
Purviance,  Samuel  A.,  Russell,  Temple, 
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Tnrrell,Wherry,  White,  David  N.,  White, 
J.  W.  F.,  Worrell  and  Wright— o3. 

So  the  resolution  as  amended  Avas  adopt- 
ed. 

Absent. —Messrs.  Addicks,  Ainey,  An- 
drews, Armstrong,  Bannan,  Bardsley, 
Biddle,  Black,  Charles  A,,  Black,  J.  S., 
Brodhead,  Brown,  Campbell,  Cassidy, 
Church,  Craig,  Cronmiller,Cuyler,  Dallas, 
Dodd,  Ewing,  Fell,  Finney,  Gowen, 
Green,  Hazz^ird,  Hemphill,  Howard, 
Kaino,  Knight,  Lamberton,  Lear,  Little- 
ton, Long,  MacYeagh,  M'Camant,  M'- 
Murray,  Mantor,  Mott,  Falmer,  H.  W., 
Parsons,  Patterson,  T.  H.  E.,  Purman, 
Read,  John  R.,  Reynolds,  Rooke,  Runk, 
Sharpe,  Simpson,  Smith,  H.  G.,  Smith, 
Wm.  H.,  S^anton,  Stewart,  Struthers, 
Walker  and  Woodward— 55. 

SATURDAY   SESSIOXS. 

Mr.  Bowman.  I  offer  the  following 
resolution : 

Resolved,  That  hereafter,  and  until  other- 
wise ordered,  the  Convention  will  hold 
one  session  each  Saturday,  commencing 
at  ten  o'clock  A.  M.,  and  ending  at  two 
o'clock  P.  M. 

The  resolution  was  twice  read. 

On  the  question  of  agreeing  to  the  reso- 
lution, the  yeas  and  nays  were  required 
by  :Mr,  Corbett  and  ]Mr.  Hanna,  and  were 
as  follow,  viz : 

YEAS. 

Messrs.  Achenbach,  Baily,  (Perry,) 
Bailey,  (Huntingdon,)  Beebe,  Bow- 
man, Boyd,  Carey,  Carter,  Collins, 
Corbett,  Craig,  Darlington,  De  France, 
Edwards,  Elliott,  Fulton,  Guthrie,  Hall, 
Hay,  Horton,  Lawrence,  MacConnell, 
ISI'Culloch,  Mann,  Metzger,  Mitchell, 
Niles,  Patton,  Porter,  Pughe,  Purviance, 
John  N.,  Purviance,  Sam'l  A.,  Reynolds, 
Russell,  Turreli,  Wetherill,  Jno.  Price, 
W^herry,  White,  David  N.  and  Vv'right — 
39. 

NAYS. 

Messi-s.  Alricks,  Baer,  Baker,  Barclay, 
Bartholomew,  Bigler,  Black,  Charles  A., 
Broomall,  Buckalew,  Clark,  Cochran,  Cor- 
son, Curry,  Curtin,  Dallas,  Davis,  Dun- 
ning, Ellis,  Funck,  Gibson,  Gilpin,  Han- 
na, Harvey,  Heverin,  Hunsicker,  Landis, 
Lilly,  M'Clcan,  Minor,  Newlin,  Palmer, 
G.  W.,  Patterson,  D.  W.,  Reed,  Andrew, 
Ross,  Smith,  Henry  W.,  Temple,  Yan 
Reed,  Wetherill,  J.  M.,  White,  Harry, 
White,  J.  W.  F.,  Worrell  and  Meredith, 
President — 42. 

So  the  resolution  was  rejected. 

26— Yol.  lY. 


Absent.— Messrs.  Addicks,  Ainey,  An- 
drews, Armstrong,  Bannan,  Bardsley, Bid- 
die,  Black,  J.  S.,  Brodhead,  Brown,  Camp- 
bell, Cassidy,  Church,  Cronmillev,Cuyler, 
Dodd,  Ewing,  Fell,  Finney,  Gowen, 
Green,  Hazzard,  Hemphill,  Howard, 
Kaine,  Knight,  Lamberton,  Lear,  Little- 
ton, Long,  MacYoagh,  M'Camant,  M'Mur- 
ray,  Mantor, :Mott,  Palmer,  II. W.,  Pars<ms, 
Patterson,  T.  11.  B.,  Purman,  Read,  John 
R.,  Rooke,  Runk,  Sharpe,  Simpson, 
Smith,  H.  G.,  Smith,  Wm.  IL,  Stanton, 
Stewart,  Struthers,  Walker  and  Wood- 
ward— 51. 

FILLING    OF   MR.    M'ALLISTEU'S   SEAT. 

Mr.  Lawrence.  The  delegates  at  large 
on  whom  devolved  the  duty  of  supplying 
the  vacancy  occasioned  by  the  death  of 
the  late  Hugh  X.  M'Allistcr,  beg  leave  to 
make  the  following  report : 

The  undersigned,  members  at  large 
of  the  Convention  w  ho  were  voted  for  by 
a  maiority  of  the  same  voters  who  voted 
for  and  elected  the  late  Hugh  N.  M'Allis- 
ter.  Esq  ,  do  hereby  fill  the  vacancy  occa- 
sioned by  his  death,  by  the  appointment 
of  Samuel  Calvin,  E3(i.,  a  citizen  of  Blair 
county,  to  be  a  member  of  this  Conven- 
tion. 

WM.  M.  MEREDITH. 
Y\"M.  LILLY, 
LIN  BARTHOLOMEW, 
WM.  DAYIS, 
JAS.  L.  REYNOLDS, 
GEO.  V.  L.VWREXCE, 
Wm.  H.  ARMSTRONG, 
D.  N.  WHITE, 
WM.  H.  AINEY, 
JNO.  H.  WALKER. 
Philadelphia,  May  13,  1873. 

The  President.  The  report  will  ba 
laid  on  the  table. 

accounts   for   TRINTINa. 

IMr.  Hay.  I  desire  to  call  up  for  action 
the  report  of  the  Committee  on  Accounts 
and  Expenditures  of  the  Convention  pre- 
sented on  last  Friday,  which  has  been 
printed  and  laid  on  the  desks  of  mem- 
bers. I  move  that  the  House  proceed  to 
the  further  consideration  of  the  report. 

The  motion  was  agreed  to,  and  the  first 
resolution  reported  by  the  Committee  on 
accounts  vrus  read  the  second  time  as  fol- 
lows : 

lie-solved,  That  no  warrants  be  drawn 
for  payments  to  the  Printer  of  the  Conven- 
tion. 

ISIr.  Hay.  INIr.  President :  I  hope  we 
shall  have  final  action  on  this  subject, 
now.    The  Committee  on  Accounts  and 
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Expenditures  have  no  desire  whatever 
to  press  .'iiiy  particular  course  of  action 
upon  tlie  Convention.  The  members  of 
that  cotniiiittee  arc  interested  only  as  all 
other  members  of  the  Convention  are 
interested  to  secure  a  right  settlement. 
This  matter  came  properly  before  them 
Avhen  considering  the  propriety  of  report- 
ing a  resolution  direciing  tliat  further 
warrants  be  drawn  in  favor  of  the  Printer 
for  this  Convention.  The  committee 
deemed  it  their  duty  to  examine  the  acts 
of  Assembly  which  are  cited  in  the  re- 
port, and  they  have  reported  the  construc- 
tion whicli  in  their  opinion  tliose  laws 
bear.  If  the  Convention  should  differ 
in  opinion  with  the  committee  as  to 
the  right  construction  of  these  laws, 
the  committee  will  of  course  conform 
their  action  to  the  directions  of  the 
tJonvention  on  the  subject.  I  do  not 
intend  to  make  any  argument  now  to 
sustain  the  report,  but  it  is  very  neces- 
savy  that  the  committee  should  have  in- 
structions from  the  Convention  by  which 
they  may  be  able  to  guide  their  action 
intelligently  in  the  future. 

There  is  one  matter,  however,  which  it 
is  proper  now  to  bring  to  the  notice  of  the 
Convention  which  may  atiect  their  judg- 
ment upon  the  question  before  us;  and 
that  is,  the  practical  impossibilily  of  the 
Jinal  settlement  of  the  accounts  for  the 
printing  and  binding  of  this  Convention 
by  the  Convention  or  by  any  of  its  com- 
mittees. The  printing  cannot  be  linished, 
and  the  binding  certainly  will  not  be 
done;  very  few  of  the  printed  and  bound 
volumes  of  the  Debates  and  Journals  will 
be  delivered  by  the  time  this  Convention 
adjourns  sine  die;  and  as  a  matter  of 
course  no  linal  settlement  of  the  ac- 
counts for  the  same  can  be  made  by  any 
oonmiittee  of  this  body,  nor  a  final  pay- 
ment mide  to  the  Printer  of  the  Conven- 
tion. Why  then  should  the  Convention 
take  into  its  hands  the  settlement  of  these 
accounts  at  all?  It  cannot  ttfect  a  final 
settlement.  It  can  only  make  partial 
jxiN'ments  on  account,  and  final  settlement 
will,  of  necessity,  have  to  be  made  by  the 
■ofiicers  who  have  the  adjustment  and  set- 
tlement of  the  other  accounts  of  the  Corn- 
iinonwealth.  There  will  V>e  nobody  in 
-existence  after  this  Convention  adjourns 
ithat  will  be  competent  to  make  a  settle- 
ment except  the  Legislature  or  the  Audi- 
tor General  of  tlie  State.  I  ask  the  mem- 
bers to  take  tliat  fact  into  consideration 
in  determining  this  question,  because  the 
utmost  that  can  possibly  be  done  by  this 


body  is  to  make  partial  payments ;  and 
the  eventual  and  final  settlement  must 
be  left  to  some  other  authority. 

Mr.  Boyd.  Will  the  gentleman  allow 
me  to  ask  a  question  ? 

Mr.  Hay.     Certainly. 

Mr.  Boyd.  Do  I  under'itand  the  com- 
mittee to  report  that  as  the  law  now  stands 
the  Auditor  General  of  the  Common- 
wealth should  settle  with  the  Printer. 

Mr.  Hay'.  The  committee  report  that 
in  their  opinion,  as  the  laws  now  stand, 
by  which  the  Convention  has  heretofore 
guided  its  action  in  the  settlements  of  its 
accounts,  the  Auditor  General  is  the  offi- 
cial now  authorized  by  law  to  make  a  set- 
tlement of  the  accounts  for  the  printing 
and  binding  of  this  Convention.  I  regret 
that  laws  have  been  passed  to  eff'ect  this 
result,  but  iw  my  opinion  such  laws  do 
exist.  My  own  opinion  has  been  strength- 
ened, not  only  by  that  of  some  of  the 
most  distinguished  lawyers  in  this  body, 
but  also  by  the  concurrence  of  my  col- 
leagues on  the  Committee  on  Accounts, 
two  of  whom  are  the  only  members  of 
this  bod}^  who  have  filled  the  position  of 
Auditor  General  of  the  Commonwealth, 
and  who  are  familiar  Avith  the  laws  regu- 
lating that  officer,  and  are  men  of  eiui- 
nent  legal  attainments  and  ability. 

Mr.  BucKALEW.  I  am  very  clear  in 
opinion  that  the  act  of  1872  was  not 
changed  by  the  supplement  of  1873  as  to 
the  drawing  of  warrants  by  our  presiding 
officer,  countersigned  by  the  clerk,  fur  all 
expenses  of  the  Convention.  I  have 
looked  over  and  compared  these  statutes 
carefully,  and  that  is  my  judgment.  The 
act  of  1872  covered  everA'thing,  the  lan- 
guage being,  "warrants  for  compensation 
of  members  and  ofiicers,  and  for  all  proper 
expenses  of  the  Convention,  shall  be 
drawn  liy  the  President  and  counter- 
signed by  the  Chief  Clerk,  upon  the  State 
Treasurer  for  payment." 

I  do  not  understand  that  that  provision 
of  the  act  of  1872  was  repealed  by  the 
act  of  1873;  and  that  conclusion  seems 
to  me  to  be  irresistible  when  wo  consider 
that  the  main  object  of  the  act  of  1873  was 
to  repeal  the  act  of  1872  as  to  the  salaries 
of  the  members  of  the  Convention.  The 
salaries  were  fixed  by  the  former  statute 
at  ?l,00a  for  each  member.  It  was  the  in- 
tention by  the  later  act  to  repeal  tliat,  and 
hence  this  repealing  (;lause  which  we  find 
in  the  later  statute;  but  as  to  the  manner 
in  which  payments  should  bo  made,  it 
S3ems  to  me  the  act  of  1872  is  left  entirely 
untouched.    The  act  of  1873  reads : 


C0I4STITUTI0NAL  CONVENTION. 


399 


•'For  the  pay  of  the  expenses  of  the 
Constitutional  Convention,  including  the 
pay  of  ihe  members,  clerks  and  officers 
tliereof,  and  the  printing  therefor,  the 
sum  of  §500,000,  or  so  mucli  thereof  as 
may  be  necessary,  to  be  settled  by  the 
Auditor  Generel." 

The  Auditor  General  isnot  to  settlg  the 
printing  account  merely;  he  is  to  settle 
all  the  accounts ;  he  is  to  settle  tlie  accounts 
for  the  salary  of  members,  he  is  to  settle 
the  accounts  for  the  pay  of  our  officers, 
and  all  our  incidental  outlays,  just  as 
much  and  just  as  far  as  he  is  to  settle 
the  printing  account.  It  is  a  general  pro- 
vision, apijlying  to  all  our  outlays  of 
every  description.  But  here  follows  the 
clause  which  seems  to  have  misled  the 
committee,  which  I  will  read  :  "And  the 
amounts  of  the  salaries  of  the  members 
and  clerks,  and  the  pay  of  tlie  officers 
and  employees  thereof,  shall  be  fixed  by 
the  said  Constitutional  Convention,  and 
the  money  shall  be  paid  by  the  State 
Treasure!,"  <fcc.,  repeating  the  provision 
of  the  foriTier  statute  ;  that  is,  when  they 
provide  that  the  pay  shall  be  fixed  by  the 
Convention  itself,  they  simply  repeat  the 
provision  of  the  former  law,  tliat  warrants 
shall  be  drawn  by  the  presiding  officer 
and  Chief  Clerk  for  the  amount  of  pay  so 
fixed  ;  but  of  course  that  has  no  relation 
to  the  general  provision  of  the  former 
statute  with  regard  to  other  outlays  of  the 
Convention.     That  remains  untouched. 

By  this  construction  both  laws  are  left 
in  full  force  as  to  all  their  provisions  ex- 
cept in  two  particulars.  The  act  of  1873 
provides  that  the  Convention  itself  shall 
fix  the  compensation  of  its  members,  and 
also  that  tlie  Auditor  General  shall  settle, 
not  the  printing  account,  but  all  the  out- 
lays and  expenditures  of  this  Convention. 
It  seems  to  me,  therefore,  that  not  one 
dollar  can  be  paid  by  the  State  Treasurer 
under  either  of  these  statutes,  except  upon 
the  warrant  of  the  presiding  officer  of  this 
body. 

Mr.  Hay.  I  wish  to  ask  the  gentleman 
from  Columbia  whether  the  accounts  of 
this  Convention  must  be  settled  by  the 
Auditor  General  before  a  warrant  can  be 
drawn  ? 

Mr.  BucKALEW.  The  manner  of  exe- 
cuting the  power  is  a  distinct  question.  I 
am  speaking  now  vipon  the  question  of 
power.  I  think  that  not  one  dollar  can  bo 
lawfully  paid  by  the  State  Treasurer  ex- 
cept upon  a  warrant  properly  counter- 
signed for  any  outlay  of  this  Convention  ; 
and  it  follows  that  to  authorize  a  warrant 


to  be  drawn  there  must  be  an  ascertain- 
ment of  the  amount  due,  so  that  virtually 
a  supervision  of  every  outlay  of  the  Con- 
vention is  charged  upon  it  and  must  be 
had. 

Now,  sir,  my  idea  is  that  either  of  two 
modes  may  be  adopted.  Our  Committee 
on  Accounts  and  Expenditures  maj'' ascer- 
tain what  is  due  an  officer  or  an  employee 
— and  the  Printer  is  merely  an  emplo\'ee — 
or  whatis  due  to  the  members  tiieinselves, 
and  upon  that  ascertainment  tlie  Auditor 
General  can  enter  upon  his  books,  as  in 
other  cases,  the  proper  amounts  due,  and 
upon  a  certificate  that  a  settlement  has 
been  made  the  President  will  draw  his 
warrant  accordingly. 

Mr.  Hat.  I  desire  to  ask  the  gentle- 
man from  Columbia  this  question,  how  it 
will  be  possible  for  a  committee  of  this 
body,  after  the  adjournment  of  this  body, 
when  a  final  settlement  is  to  be  made, 
to  aftect  any  settlement  with  anybody? 
Will  not  all  the  authoi-ity  of  this  body 
and  its  committees  be  gone  and  the 
authority  of  the  President  to  draw  war- 
rants be  gone  on  its  final  adjournment? 

Mr.  BucKALEW.  That  difficultj^  which 
the  gentleman  regards  as  a  great  one,  I 
think  is  a  very  small  one.  All  the  casual 
printing  of  the  Convention,  I  mean  our 
files,  reports,  and  other  matters  of  the 
same  sort,  will  be  complete  before  we  ad- 
journ ;  the  account  can  be  settled  before 
we  adjourn.  There  is  nothing  I  know  of 
that  will  remain  after  that  except  a  little 
printing  of  the  last  volume  of  the  Debates 
and  the  .Tournal,  and  the  Convention  can 
make  provision  for  the  settlement  of  that 
by  the  Committee  on  Accounts  after  the 
adjournment  and  authorize  the  President, 
upon  the  report  of  the  committee  made  to 
him,  to  draw  a  warrant.  What  the  Con- 
vention does  through  a  committee  or  its 
presiding  officer  upon  due  resolution  is 
done  by  itself.  It  does  not  wholly  cease 
to  ex!st  if  it  chooses  to  continue  for  cer- 
tain purposes  its  powers  and  the  author- 
ity of  its  officers.  You  can  pass  an  ordi- 
nance authorizing  a  committee  of  this 
Convention  or  the  President  to  perform 
any  necessary  duty  for  six  months  after 
we  adjourn. 

I  only  desire  to  add  that  in  my  view  of 
the  law  we  must  ourselves  authorizfi  the 
drawing  of  the  warrants  for  every  dollar 
of  expenditure,  and  I  shall  vote  against 
the  resolution. 

Mr.  J.  N.  PuRviANCE.  Mr.  President : 
Under  the  act  of  1811  full  power  is  con- 
ferred on  the  Auditor  General  to  settle 
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all  the  public  accounts,  and  under  it  lie 
exercises  that  power  in  all  cases  except 
where  the  Legislature  takes  it  from  him, 
and  in  many  instances,  by  act  of  Assem- 
bly passed,  tlie  accounting  department  has 
no  jurisdiction  Avhatever  over  the  settle- 
ment of  certain  specified  public  accounts. 

The  act  of  1872,  in  reference  to  the  ex- 
penses of  tliis  Convention,  declares  that 
warrants  for  the  compensation  of  mem- 
bers and  oflTicers,  and  lor  all  proper  ex- 
penses of  tlie  Convention,  siiall  be  drawn 
by  tlie  President  and  countersigned  by 
the  Chief  Clerk,  on  the  State  Treasury  for 
payment.  Now,  I  take  it  tliat  when  the 
warrant  is  drawn  by  the  President  and 
countersigned  by  the  Chiet  Clerk,  the 
Treasurer  is  bound  on  that  warrant  topa3' 
the  money,  and  that  it  is  a  proper  and 
legal  voucher  to  him, in  the  settlement  of 
his  accounts,  and  that  the  Auditor  Gen- 
eral has  no  power  or  control  over  it.  It  is 
a  settled  and  fixed  matter  by  the  Conve^i- 
tion.  That  act,  however,  was  repealed  by 
the  act  of  1873  in  part.  The  act  of  1S73 
provides : 

"For  the  i^ay  of  the  expenses  of  the 
Constitutional  Convention,  including  the 
pay  of  the  members,  clerks  and  otiicers 
thereof,  and  the  printing  therefor,  the  sum 
of  ^500,000,  or  so  much  thereof  as  may  be 
necessary,  to  be  settled  by  the  Auditor 
General;  and  the  amount' of  the  salaries 
of  the  members  and  clerks,  and  the  pay 
of  the  officers  and  employees  thereof, 
shall  be  fixed  by  the  said  Constitutional 
Convention." 

Now,  I  take  it  that  when  the  Conven- 
tion fixes  the  salary  of  meuibers  and  the 
pay  of  the  clerks  and  emplo^^ees  of  the 
Convention,  there  its  power  ceases,  and 
when  the  President  has  signed  the  war- 
rants and  they  are  countersigned  hy  tiie 
Chief  Clerk  for  the  account  so  settled, 
that  is  conclusive  ;  there  is  no  supervisory 
power  over  it  by  the  Auditor  General. 
J3ut  then  this  section  provides  further : 
"and  the  printing  therefor  the  sum  of 
§•.500,000,  or  so  much  thereof  as  may  be 
necessary, '  to  bo  settled  b.')^  the  Auditor 
General."  What  is  it  that  the  Auditor 
General  has  to  settle?  It  is  the  printing 
or  else  it  is  nothing  at  all.  It  is  evident 
that  there  is  no  other  act  that  the  Auditor 
General  has  to  do,  except  settle  for  the 
printing,  because  so  far  as  all  other  ex- 
penses of  this  Convention  are  concerned 
they  nre  to  be  fixed  and  settled  by  the 
Convention  itself,  and  payment  thereof 
is  to  be  made  by  the  State  Treasurer  upon 
the  warrant  of  the  President  of  the  Con- 


vention, countersigned  by  the  Chief 
Clerk.  Those  warrants  v/hen  issued  and 
paid  by  the  State  Treasurer  are  conclu- 
sive ;  there  is  no  power  on  earth  to  super- 
vise them,  or  to  gainsay  them,  or  to 
modify  or  correct  them.    That  is  settled. 

Then,  as  the  section  provides  that  the 
AucHtor  General  shall  settle  something, 
what  is  it  that  he  is  to  settle  ?  Nothing  is 
left  open  except  the  printing.  The  paper 
maj-  be  settled  for  by  this  Convention, 
and  the  expense  of  the  Debates,  because 
that  is  not  included;  but  the  expenses  of 
the  printing  are  clearly  left  as  an  item  to 
e  settled  by  the  Auditor  General,  and  no 
other  item  whatever  of  our  expellees  is  to 
be  so  settled. 

These  are  my  views  in  brief,  and  the 
opinion  of  the  committee  unanimous!}-, 
after  consideration  and  mature  delibera- 
tion upon  the  whole  subject. 

Mr.  Harey  White.  jNIr.  President : 
I  merely  desire  to  add  a  Avord  in  confirma- 
tion of  wliat  was  said  so  jji-operly  by  the 
delegate  froiTi  Columbia  (Mr.  Bucka- 
lew.)  I  may  remark  that  I  entirely  con- 
cur with  his  general  view,  if  I  under- 
stood him  correctly,  that  it  was  not  the  in- 
tention of  the  Legislature  at  all  to  take 
the  settlement  of  our  accounts  out  of 
the  hands  of  our  proper  committee  ;  and 
r  confess,  with  all  due  deference  to  others 
who  have  had  experience  in  the  adminis- 
tration of  the  government,  that  I  am  puz- 
zled to  know  how  a  difference  of  opinion 
can  arise  upon  this  subject.  No  difier- 
ence  of  opinion  can  exist  under  the  sev 
enth  section  of  our  organic  act.  Under 
that  act  we  had  full  and  ample  power  in 
the  premises  to  settle  all  our  accounts  and 
the  manner  of  the  payment  was  provided 
for.  Upon  that  there  is  no  question.  The 
doubt  arises  upon  the  proper  construction 
of  a  clause  in  the  appropriation  bill  of  the 
present  year.  Let  me  call  the  attention 
of  the  delegates  to  that  clause.     It  says  : 

"For  the  payment  of  the  expenses  of  the 
Constitutional  Convention,  including  the 
pay  of  the  memlters,  clerks  and  officers 
thereof, and  the  printing  therefor,  the  sum 
of  five  hundred  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary,  to  be 
paid  by  the  Auditor  General." 

This  is  the  ordinary  phrase  to  be  found 
in  all  appropriation  bills.  What  does  it 
mean  in  connection  with  the  otherclause, 
the  latter  sentence  of  this  paragraph  in  the 
act  of  lS7r>? 

The  latter  sentence  provides  :  "And  the 
amount  of  the  salariesof  the  members  and 
clerks,  and  the  pay  of  the  officers  and  em- 
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plojrees  thereof,  shall  be  fixed  by  the 
said  Constitutional  Convention,  and  the 
money  shall  be  paid  hy  the  State  Treas- 
urer, on  a  warrant  of  the  President  of  the 
said  Convention,  countersigned  by  the 
Chief  Clerk  of  the  Convention  ;  and  any 
statute  inconsistent  herewith  be  and  the 
same  is  hereby  repealed." 

That  is  perfectly  clear.  It  means  that 
under  this  clause  the  salaries  of  the  mem- 
bers and  the  salaries  of  the  oflacors  are  paid 
directl3^  by  the  State  Treasurer,  witliout 
anj^  recourse  to  the  Auditor  General  v.'hat- 
ever,  upon  the  Avarrants  drawn  b}^  the  pre- 
siding officer.  This  is  just  like  the  man- 
ner in  which  members  of  the  Legislature 
are  paid.  Members  of  the  Legislature  are 
paid  by  a  warrant  drawn  by  the  speakers 
of  tlie  respective  houses,  and  the  State 
Treasurer,  without  any  recourse  to  the  Au- 
ditor General  whatever,  pujn  directly 
upon  that  warrant.  That  is  all  right.  How 
is  it  with  respect  to  the  officers  and  em- 
ployees and  the  ordinary  expenses,  the 
disbursement  of  the  contingent  fund, 
which  is  allowed  to  the  clerks  of  the  re- 
spective bodies  ?  That  is  not  settled  in 
that  way ;  that  is  settled  by  the  Auditor 
General.  How  ?  The  Chief  Clerk  him- 
self, or  the  assistant  clerks,  or  the  ser- 
geant-at-arms,  receive  a  statement  or  cer- 
tificate of  their  accounts,  made  out  by  the 
Chief  Clerk.  That  is  countersigned  by 
the  presiding  officers  of  the  respective 
bodies  and  they  take  that  to  the  Auditor 
General  and  the  Auditor  General  i^asses 
upon  that,  issues  his  warrant  u]ix)n  the 
S^ate  Treasurer,  and  the  State  Treasurer 
pays  that  warrant. 

That  is  just  what  is  designed  to  be  done 
here.  It  is  said  that  we  cannot  settle  our 
accounts.  "Why  not?  It  is  said  that  it 
will  raise  conflict.  How?  L^^nder  the 
provisions  of  our  organic  act,  under  the 
regulationswhich  we  have  made,  we  have 
a  Committee  on  Accounts  and  Expendi- 
tures. We  have  a  State  Printer  who  is 
acting  under  a  contract  with  us.  We  have 
our  official  Reporter  who  is  acting  under  a 
specific  contract.  Our  Committee  on  Ac- 
counts and  Expenditures  passes  upon 
their  bills  and  upon  their  claims,  and 
make  report  to  this  Convention,  which 
passes  a  resolution  accordingly.  That  is 
ia  the  nature  of  a  certificate;  that  is  a 
statement  of  their  accounts  and  that  is 
presented  to  the  Auditor  General  and  the 
Auditor  General  issues  his  warrant  there- 
uix)n. 

That  is  my  understanding  of  this  clause 
of  the  appropriation  bill  of  1873,  and  under 


this  view  there  can  be  no  conflict  what- 
ever. I  am  unwilling,  for  one,  to  allow 
the  settlement  of  the  accounts  or  expen- 
ditures of  this  body  to  go  out  of  our  own 
hands.  Tliis  is  a  reform  Convention,  it 
has  been  clothed  witii  large  power  by  the 
Legislature  which  represents  the  people. 
The  people  expect  this  Convention  to 
carefully  discharge  the  responsibilities 
with  which  we  are  entrusted,  and  I  am 
unwilling  to  allow  any  large  account,  or 
the  expenditure  of  any  large  amount  to 
go  out  of  our  hands,  to  be  relieved  of 
our  supervision  when  in  the  end  we  shall 
be  still  visited  possibl}-,  with  unkind  reflec- 
tions and  criticism. 

Mr.  KiLES.  May  I  ask  the  gentleman 
from  Indiana  a  question  ? 

Mr.  Harry  Wiiitk.     Certainly. 

Mr.  XiLES.  If  the  idea  of  the  gentle- 
man be  correct,  and  the  version  of  the 
act  of  1873  given  b3'  the  Committee  on 
Accounts  and  Expenditures  be  not  cor- 
rect, then  what  was  the  intention  of  the 
Legislature  in  creating  the  act  of  1873? 

Mr.  Harry  White.  I  will  answer 
the  gentleman  with  pleasure.  The  inten- 
tion of  the  Legislature  in  placing  in  the 
act  of  1873  this  clause  providing  for  the 
expenses  of  this  Convention  was  the  same 
they  alwaj-s  have  in  making  api^ropria- 
tions  for  the  expenses  of  the  dilTerent  de- 
partments of  the  government.  The  ordi- 
nary appropriation  is  made  for  the  Auditor 
General's  office,  for  the  Survej-or  Gener- 
al's office,  for  the  State  Treasurer's  office, 
for  the  Executive  department,  for  the 
Secretary  of  the  CommouAvealtli.  All 
the  expenses  there  are  certified  to  by  the 
heads  of  the  dillerent  departments  ;  those 
certificates  go  to  the  Auditor  General  and 
the  Auditor  General  issues  his  warrant 
thereuiwn  just  as  it  is  proposed  to  do 
here.  The  Legislature  m  framing  this 
provision  wanted  to  be  consistent  with  it- 
self. I  see  no  difficulty  in  settling  our  ac- 
counts in  the  ordinar^^  manner. 

The  gentlenaan  from  Allegheny,  (Mr. 
Haj',)  chairman  of  the  Committee  on  Ac- 
counts and  Expenditures,  saj^s  that  there 
must  be  some  printing  done  after  we  ad- 
journ. That  can  be  provided  for.  We  can 
anticipate  that  by  a  resolution  directing 
the  manner  in  v.hicli  that  can  be  settled 
after  the  Convention  has  adjourned. 

Mr.  MA>r>'.  I  would  like  to  ask  the  gen- 
tleman from  Indiana  a  question,  with  his 
permission. 

Mr.  Harry  White.    Certainly. 

Mr.  Mann.  The  question  I  desire  to 
ask  is,  if  the  President  of  this  Convention 
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is  authorized  to  draw  warrants,  what  is 
there  left  to  the  Auditor  General  to  settle  ? 

Mr.  Hakey  White.  That  is  perfectly 
clear. 

Mr.  INIann.  I  ask  also  if  the  warrant 
of  tlie  Speaker  of  the  House  of  Represen- 
tatives is  not  alvvays  taken  as  the  author- 
ity upon  which  the  State  Treasurer  jDays 
out  tlie  money  ? 

jMr.  Haery  White.  Mj'  friend  from 
Potter  does  not  understand  me.  Of  course 
the  warrants  of  the  Speakers  of  the  re- 
spective Houses,  in  favor  of  the  different 
members,  is  taken  by  the  State  Treasurer 
and  is  paid  without  any  recourse  to  the 
Auditor  General.  Tliat  -vyarrant  is  the 
voucher  of  the  State  Treasurer  and  it  is 
all  right.  But  tliat  is  not  what  I  now 
speak  of.  No  officer,  no  employee  of  the 
Legislature,  no  expenditure  of  the  Legis- 
lature is  paid  for  by  the  State  Treasurer 
upon  the  warrant  of  either  of  the  presid- 
ing ofiicers.  Those  items  are  all  paid  un- 
der a  certificate  issued  by  the  Chief  Clerk 
and  countersigned  by  the  presiding  ofTi- 
cers  of  the  two  Houses.  Wlien  so  certi- 
fied they  are  laid  before  the  Auditor  Gen- 
eral, and  he  issues  his  warrant  thereupon 
and  that  warrant  is  paid  at  the  Treasury. 
That  is  the  uniform  practice  of  the  gov- 
ernment. 

Mr.  Mann.  The  gentleman  does  not  an- 
swer my  question.  I  ask  if  the  President 
of  this  Convention  is  to  draw  his  warrants 
for  all  the  money  to  be  paid  out,  what 
is  left,  under  this  section  of  the  act  of  1S73, 
for  the  Auditor  General  to  do  ? 

Mr.  Haery  White.  An  abundance. 
If  the  delegate  from  Potter  will  read  the 
clause,  he  will  observe  in  the  latter  sen- 
tence of  the  section  that  the  President  of 
this  Convention  is  to  draw  his  warrants. 

Mr.  Mann.    For  what  ? 

Mr.  Harry  White.  For  the  payment 
of  the  salaries  of  tlie  members  and  of  the 
officers  ;  but  he  does  not  draw  his  warrant 
directly  for  the  payment  of  the  ordinary 
expenses  of  this  Convention.  Ho  does 
not  do  so  for  the  payment  of  the  printing. 
That  is  settled  by  the  body  itself  and  cer- 
tified accordingly',  and  laid  before  the 
Auditor  General,  who  issues  his  warrant 
thereupon.  That  is  the  practice,  and  my 
friend  from  Potter  ki>ows  that  is  the  prac- 
tice. He  knows  that  no  officer  of  the  Leg- 
islature is  paid  upon  the  warrant  of  the 
presiding  otiicer  of  either  House.  The 
printing  expenses  of  the  Legislature  itself 
are  never  paid  upon  the  warrants  of  the 
presiding  officer.     The  only  pa\-mont  that 


is  made  by  the  State  Treasurer  directly 
upon  the  warrant  of  the  presiding  officer 
is  the  pay  of  the  members  themselves. 

Mr.  Mann.  In  reply  to  that,  I  have  to 
say  that  if  this  Convention  does  authorize 
the  President  of  this  body  to  draw  his 
warrant  for  the  pay  of  the  members  of  the 
Convention,  and  for  every  dollar  of  ex- 
pense except  that  lor  printing,  there  is 
nothing  left  for  the  Auditor  General  to 
attend  to  except  this  matter  of  printing, 
which  is  the  only  thing  to  which  this 
clause  of  the  act  of  1S73  can  apply.  If  the 
President  of  this  Convention  is  to  draw  his 
warrant  for  every  dollar  of  the  expenses  of 
this  Convention  except  that,  this  matter 
of  printing  is  all  that  can  go  to  the  Legis- 
lature. 

Mr.  Eaer.  Mr.  Chairman  :  I  think  the 
resolution  olTered  by  the  chairman  of  the 
Committee  on  Accounts  and  Expenditures 
is  exactly  proper  as  far  as  it  goes ;  but 
enough  has  been  developed  in  this  dis- 
cussion to  show  that  that  resolution  does 
not  go  far  enough  ;  that  unless  we  propsse 
to  take  up  a  similar  amount  of  time  in 
discussing  this  question  of  drawing  war- 
rants in  the  future,  we  had  better  amend 
that  resolution  now,  and  include  another 
matter.  It  is  clear  from  the  act  of  1S73 
that  the  State  Treasurer  has  no  right  to 
pay  any  money  to  the  Printer  or  to  the 
members  and  officers  of  this  Convention, 
except  by  warrants  drawn  by  the  Presi- 
dent. Now  I  hold  that  the  president  of 
this  Convention  ought  not  to  be  asked  to 
draw  a  warrant  in  favor  of  any  oiiicer  or 
employee  or  any  member  without  this 
Convention  first  taking  the  responsibility 
of  establishing  the  amounts  that  they  are 
entitled  to. 

The  purpose  of  the  act  of  1S73  was  that 
this  Convention  should  fix  the  amount  to 
be  paid  to  the  members,  as  well  as  to  the 
officers  and  employees  ;  and  in  a  Reform 
Convention  like  this,  where  we  are  com- 
plaining about  the  payment  of  moneys  b^' 
olficials  without  warrant  of  law,  we  are 
asking  and  expecting  that  the  State 
Treasurer  shall,  from  time  to  time,  make 
payments  to  members  and  to  officei"s 
without  any  authority  of  law  whatever. 
For  one,  as  a  member  of  this  Convention, 
I  say  that  if  I  were  State  Treasurer  I 
would  not  pay  out  one  cent  of  the  expenses 
incurred  by  any  Reform  Convention  until 
that  convention  assumed  the  responsibil- 
ity' of  saying  what  amount  should  be  paid. 
For  that  purpose  I  offer  the  following 
amendment,  to  come  in  at  the  end  of  tlie 
resolution: 
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"  Nor  to  members  of  this  Con%^ention 
until  the  amounts  of  sahiry  of  members 
and  tlie  compensation  of  clerks  and  em- 
ployees shall  have  been  tixed  bj'-the  Con- 
vention." 

Mr.  Darlixgtox.  Mr.  President : 
"Who  shall  decide  when  doctors  disa- 
gree ?■'  My  suggestion  to  the  gentlemen 
all  around  is  that  in  the  state  of  uncertain- 
tj' in -which  this  law  seems  to  place  us — 
for  it  is  evident  we  do  not  all  take  the 
same  view  of  it — the  safest  course  for  us 
will  be  to  hold  control  over  the  printing 
and  settle  our  own  accounts.  1  suggest 
that  it  will  be  impolitic  to  adopt  a  resolu- 
tion ignoring  and  abjuring  our  authority 
altogether.  It  wiJl  be  agreat  deal  better 
for  us,  if  there  is  any  doubt  in  the  minds 
of  members,  to  settle  it  as  far  as  we  can 
and  I  do  not  see  why  we  cannot  settle  en- 
tirely the  whole  of  these  accounts.  I  am 
opposed  to  the  resolution. 

Mr.  Temple.  My  judgment  about  this 
matter  is  very  clear.  According  to  my 
reading  of  this  act  of  Assembly,  all  the 
Legislature  meant  to  do  was  tliis  :  Alter 
the  President  signs  the  warrants  and  after 
the  warrants  have  been  paid  by  the  State 
Treasurer,  then  the  Auditor  General  is  to 
settle  the  accounts  as  between  the  Constitu- 
tional Convention  as  a  body  and  the  State 
Treasurer.  That  is  the  plain  reading  of 
law.  After  the  warrants  have  gone  in  and 
after  they  have  been  paid,  then  this  law 
reads  that  so  much  of  that  live  hundred 
thousand  dollars  as  shall  be  necessary 
shall  be  appropriated  to  the  exjienses  of 
the  Constitutional  Convention,  and  it  is 
then  left  for  the  Auditor  General  to  settle 
the  accounts  between  the  Convention,  not 
between  the  members  or  employees,  but 
as  between  the  Convention  itself  and  the 
State  Treasurer. 

Mr.  .1.  N.  PuRviAXCE.  Mr.  President: 
I  wish  simply  to  remark,  in  reply  to  what 
lias  been  said  by  the  delegate  from  In- 
diana, (Mr.  Harry  White,)  that  if  the 
Legislature  had  stopped  at  the  word 
••Auditor  General,"  in  other  words  if  the 
act  had  been  '•for  paj-ment  of  the  ex- 
penses of  the  Constitutional  Convention," 
— that  includes  the  members — "including 
the  pay  of  the  clerks  and  offtcers  thereof, 
and  the  printing  therefor,  the  sum  of 
§500,000,  or  so  nuich  thereof  as  may  be 
necessary,  to  be  settled  bv  the  Auditor 
General,"  then  we  should  have  had  no 
difficulty  whatever  in  understanding  it. 
It  would  have  thrown  the  settlement  of 
the  expenses  of  the  Convention  back  on 
the  general  powers  of  the  accounting  offl- 


C3r,  the  Auditor  G  Mieral,  under  the  act  of 
1811,  whicli  generally  detines  all  his  pow- 
ers and  duties  in  regard  to  the  settlement 
of  public  accounts.  But  it  goes  on  fur- 
ther: "And  the  aniount  of  the  silaries  of 
the  members  and  clerks,  and  the  pxy 
of  the  officers  ami  employees  thereof,  shall 
be  fixed  by  the  Constitutional  Conven- 
tion." What  is  meant  by  the  word  fixed  ? 
Settled,  concluded,  "by  the  said  Consti- 
tutional Convention."  Wo  have  entire 
power  over  that  portion  of  it — "and  the 
money  shall  be  paid  by  the  State  Treas- 
urer on  the  warrant  of  tlie  said  Conven- 
tion, countersigned  by  the  Chief  Clerk  of 
the  Convention." 

Now,  all  moneys  so  paid,  all  accounts 
so  settled,  are  conclusive,  and  no  power  is 
left  over  them,  Tlie  State  Treasurer  has 
a  voucher  as  to  them,  which  is  perfect  in 
itself,  without  the  exercise  of  any  discre- 
tion or  power  on  the  part  of  the  Auditor 
General;  but  so  far  as  regards  the  print- 
ing, that  is  left  out;  it  is  an  item  not  in- 
cluded in  those  enumerated  where  tlie 
President  is  to  draw  his  warrant  and  con- 
sequently it  comes  under  the  general 
provision  of  the  old  act  of  ISll  to  be  set- 
tled by  the  Auditor  General  as  all  other 
public  accounts  are  to  be  settled.  Fur- 
thermore I  would  add  that  so  far  as  re- 
gards the  expense  of  public  printing,  the 
President  of  this  Convention  has  no  power 
to  sign  a  warrant  for  it  at  all. 

Mr.  Guthrie.  Mr,  President:  It  ap- 
pears to  me  tliat  there  is  no  difRculty 
about  this  question  ;  it  is  a  mere  question 
of  accounts.  As  I  understand  the  law, 
the  President  of  the  Convention  is  author- 
ized to  draw  his  warrant  on  the  State 
Treasurer  for  the  expenses  of  the  Con- 
vention, and  the  Treasurer  is  authorized 
to  pay  on  the  warrant  of  the  President. 
But  the  President  has  nothing  to  do  with 
settlement  of  those  accounts.  When  the 
Treasurer's  accounts  are  to  be  settled, 
they  are  settled  with  the  Auditor  Gen- 
eral. The  Auditor  General  audits  the 
Treasurer's  account,  and  if  he  has  paid  the 
warrants  that  are  authorized  by  law,  he 
will  get  a  credit  in  tlie  Auditor  General's 
odice.  If  he  has  not  paid  out  according 
to  law,  ho  will  not  obtain  credit  for  it.  It  is 
merely,  in  my  opinion,  a  simple  question 
of  accounts.  Tlie  President  is  authorized 
to  draw  his  warrants  by  the  law  on  the 
State  Treasurer;  the  Treasurer  is  author- 
ized to  pay;  and  then  his  accounts  are  to 
be  settled  by  the  Auditor  General. 

]Mr.  MacConnet.l.  I  do  not  know 
whether  it  is  in  order  now  ;  but  if  it  is,  I 
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will  offer  the  following  amendmont : 
Strike  ont  the  word  "no"  in  the  resolu- 
tion and  add  to  the  end  of  the  resolution  : 
"for  so  much  as  he  may  from  time  to  time 
be  entitled  to  receive,"  and  the  resolution 
will  then  read : 

"That  warrants  bo  drav,n  for  the  pay- 
ment of  the  Printer  of  the  ConA^ention  for 
so  much  as  he  may  from  time  to  time  be 
entitled  to  receive." 

Tlie  President.  Tlio  question  now  is 
on  the  amendment  otfered  by  tlie  gentle- 
man from  Somerset  (Mr.  Baer.)  This  is 
not  an  amendment  to  that  amendment. 

Mr.  AxDREW  Keed.  So  far  as  I  observe 
the  different  acts,  the  act  of  1872  a7id  the 
act  of  1873,  I  do  not  perceive  that  there  is 
any  difficulty  in  the  construction  of  them. 
I  think  the  words  "settled  by  the 
Auditor  General  "  do  not  refer  to  printing 
at  all.    The  act  of  1873  reads  as  follows : 

"For  the  j^ay  of  the  expenses  of  the 
Constitutional  Convention,  including  the 
pay  of  the  members,  clerks  and  ofiicers 
thereof,  and  the  printing  therefor,  the 
sum  of  §500,000,  or  so  much  tlioreof  as 
may  be  necessary,  to  be  settled  by  the 
Auditor  General." 

My  construction  of  that  act  is,  that  vi^hat 
is  to  be  settled  by  the  Auditor  General  is 
the  amount  of  that  ^500,000.  It  may  take 
all,  or  it  majr  take  but  a  part.  After  this 
Convention  shall  have  settled  Avhat  shall 
be  the  pay  of  the  printer,  and  what  shall 
be  the  pay  of  its  members  and  officers,  the 
Auditor  General  will  settle  wliatpartoftho 
§500,000  is  necessary.  If  that  be  true, 
there  is  no  difterenco  between  the  two 
acts,  and  both  will  harmonize.  That  is 
the  view  in  which  I  look  at  it,  and  I  think 
this  Convention  is  bound  to  settle  the 
amount. 

The  President.  The  question  is  on 
the  amendment  offered  by  the  gentle- 
man from  Somerset  (ISIr.  Baer.) 

Mr.  Hay.  I  desire  to  ask  my  friend  to 
withdraw  his  amendmont,  because  I 
think  it  is  not  pertinent  to  the  subject, 
and  in  order  that  the  amendment  which 
the  gentleman  from  Allegheny  to  my 
right  (Mr.  MacConnell)  gave  notice  of 
may  then  be  offered  and  the  alternative 
fairly  presented  and  the  Convention  may 
vote  in  favor  of  one  course  or  the  other  as 
they  deem  right  and  proper.  I  hope  the 
gentleman  from  Somerset  will  withdraw 
his  amendment  and  permit  a  direct  vote 
to  be  taken  unembarrassed  by  the  ques- 
tion which  ho  raises. 

Mr.  Baku.  I  will  accommodate  the 
gentleman  by  withdrawing  the  amend- 


ment and  afterwards  offer  it  as  a  separate 
resolution. 

The  President.  The  amendment  is 
withdrawn. 

Mr.  ]MacConneli..  I  now  offer  the 
amendment  that  I  gavo  notice  of,  to 
strilie  out  the  word  "no"  in  tlie  resolu- 
tion, and  add  to  the  end  of  the  resolution 
"for  so  much  as  ho  may  froiii  time  to 
time  be  entitled  to  receive ;"  so  that  it 
will  read  : 

"That  warrants  be  drawn  for  payments 
to  the  Printer  of  the  Convention  for  so 
much  as  he  may  from  time  to  time  be  en- 
titled to  receive." 

Mr.  Minor.  I  think  if  we  look  at  this 
section  of  the  act  of  1873  carefully,  wo 
will  find  the  true  rule  of  construction, 
that  we  amnot  agree  to  the  resolution, 
but  can  to  the  amendment,  and  I  tliink  it 
will  appear  clear  by  looking  at  one  single 
proposition.  The  hrst  part  of  this  section 
provides  for  the  expenses  of  members, 
clerks,  officers  and  Printer  in  terms,  and 
it  purports  to  refer  them  all  to  the  Auditor 
General.  That  would  embrace  gxqyj- 
thing.  Then  in  the  second  part  of  the 
section  it  s;iys  that  tlae  compensation  of 
members,  clerks,  officers  and  employees 
sliall  be  iixed  by  the  Convention  and 
warrants  sliall  be  drawn  and  counter- 
signed in  the  manner  provided. 

It  will  be  observed  that  the  language 
in  both  parts  of  the  section  is  precisely 
the  same  with  tlie  exception  of  two  terms. 
Members,  officers,  clerks,  printing  and 
expenses  are  the  terms  in  the  first  )>art ; 
in  the  second  the  terms  are  members, 
clerks,  officers  and  employees.  If  the 
first  part  of  the  section  alone  wci-e  to 
stand,  everything  would  be  settled  by 
the  Auditor  General.  If  the  last  part 
alone  wore  to  stand,  everything  would  bo 
settled  through  the  President  of  the  Con- 
vention, according  to  the  language,  be- 
cause the  word  "emplo5'^eo"  is  just  as  ex- 
tensive when  added  to  the  specification  of 
mombersand  officers  as  anything  possibly 
can  be.  Then  it  will  be  seen  that  mem- 
bers, officers  and  clerks  are  all  provided 
for  under  the  Auditor  General  and  also 
under  the  President. 

It  strikes  me  very  clearly  that  tlie  Leg- 
islature undertook  to  express  the  same 
thing  in  both  parts  of  the  section,  but  iu 
different  language.  I  call  the  attention  of 
the  members  to  that  proposition.  Tho 
words  members,  officers  and  clerks  are 
put  under  tho  Auditor  General.  The  only 
ditference  is  that  in  the  first  part  it  says 
"  printing  aud  expenses,"  and  in  tho  last 
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part  it  says  "employees."  It  occurs  to 
uie,  therefore,  that  the  Legishiture  de- 
signed to  cover  preciselj'  the  same  ground 
in  both  parts,  and  that  we  cannot  take 
an3'  part  of  one  and  place  it  exclusively 
under  the  other.  Does  any  man  claim 
that  the  Printer  is  anything  more  or  less 
than  an  employee.  If  he  is  not  an  em- 
ployee, he  is  not  embraced  ;  if  he  is  an 
emplo\'ee,  he  must  be  paid  on  the  warrant 
of  the  President  of  this  Convention,  It 
strikes rne,  therefore,  that  we  should  con- 
strue these  parts  of  the  section  together 
and  place  eveiy  person  enumerated  in 
both  in  precisely  the  same  condition,  to 
go  through  precisely  the  same  forms  in 
obtaining  his  compensation. 

One  consideration  further  to  sustain  that 
IX)sit!on.  If  the  Legislature  designed  to 
make  an  exception  of  the  Printer,  they 
would  have  expressed  it  in  such  clear 
form  as  not  to  have  admitted  of  doubt, 
which  they  have  failed  to  do.  When, 
therefore,  the  Legislature  has  not  made  a 
clear  exception,  but  uses  in  one  part  of 
the  section  the  terms  "  printing  and  ex- 
penses,'' and  in  tlie  other  the  equivalent 
term  of  "employees,"  both  mean  the 
same  thing,  and  we  are  not  at  liberty  to 
separate  them,  but  must  settle  them  all 
in  the  same  manner,  througli  the  Presi- 
dent of  this  body,  the  Auditor  General  to 
perform  his  usual  duties  as  to  all  as  ap- 
pears from  the  first  part  of  the  section. 
This  places  every  thing  vmdor  one  rule, 
and  harmonizes  and  gives  effect  to  every 
X^art  of  tiie  section. 

Mr.  GiBsox.  Mr.  President  :  I  think 
if  we  look  at  this  act  of  Assemblj',  there 
can  be  no  mistaking  its  meaning  and  in- 
tention. The  first  clause  of  the  section  is 
the  simple  ordinary  approijriation  clause 
of  a  certiain  amount  of  money  for  the  ex- 
penses of  this  Convention.  The  first 
branch  of  the  second  clause  originated 
from  a  desire  on  the  part  of  the  Legisla- 
ture to  evade  a  matter  that  they  should 
have  taken  upon  themselves  to  deter- 
mine ;  that  is,  the  fixing  of  the  pay  of  the 
members  and  employees  of  this  Conven- 
tion. They  evaded  that  question,  and  at- 
tempted to  throw,  and  did  throw  that 
responsibility  upon  the  members  of  this 
Convention.  Hence  originated  that  part 
of  the  clause  which  said  the  Convention 
should  fix  the  salaries  of  the  members 
and  employees  of  the  Convention. 

Then  follows  the  last  portion  of  the  sec- 
tion, which  says  that  the  money  shall  be 
paid  by  the  State  Treasurer.  What 
money  ?  It  is  assumed  by  the  Committee 


on  Accounts  that  that  means  the  salaries 
fixed  by  the  mem1)ers.  Not  at  all.  The 
money  referred  to  is  the  money  appro- 
priated, and  what  the  Legislature  meant 
.was  that  this  sum  of  §500,000  herein  ap- 
propriated or  so  much  as  may  bo  neces- 
sary should  be  paid  on  the  warrant  of  the 
President,  countersigned  by  the  Chief 
Clerk  of  the  Convention. 

That  view  of  the  case  explains  the 
whole  act  of  Assembly  as  it  appears  now 
before  us.  The  first  clause  of  the  article 
merely  moans  that  so  much  money  shall 
be  appropriated,  and  "to  be  settled  by 
the  Auditor  General"  is  an  ordinary 
phrase  in  every  act  of  aj^propriation. 
Then  the  Legislature  threw  upon  this 
Convention  the  responsibility  oS  fixing 
the  salary.  That  is  a  separate  matter. 
Then  the  provision  witli  regard  to  the 
payment  of  money  refers  to  the  payment 
of  the  ?500,000  or  so  much  thereof  as  may 
bo  necessary. 

Mr.  CoKsoN.  I  rise  to  move  the  pre- 
vious question.  There  is  no  use  in  dis- 
cussing this  matter  all  day.  We  all  un- 
derstand the  lav.-. 

The  Presidknt.  The  call  for  the  pre- 
vious question  does  not  appear  to  be 
seconded. 

Mr.  Newlix.  It  occurs  to  me,  after 
listening  to  this  debate,  that  there  is 
only  one  proposition  which  may  be  said 
to  be  a  clear  one,  and  that  is  that  the  act  of 
1873  is  very  bunglingly  drawn,  and  tiiat 
whatever  meaning  was  intended  to  be  ex- 
pressed m  it,  the  words  were  not  chosen 
to  distinctly  indicate  it.  I  confess  I  am 
quite  indilForent  what  action  is  taken 
upon  this  matter  in  one  aspect ;  that  is  to 
say,  if  the  Convention  thinks  it  wiser  for 
the  Auditor  General  to  settle  these  ac- 
counts, well  and  good.  The  point  I  take 
is  this:  That  whatever  is  done  should  be 
done  by  a  vote  of  this  Convention  of  its 
own  power  and  of  its  own  authority,  with- 
out reference  to  the  act  of  Assembly  ;  bo- 
cause  I  consider  that  it  is  wliolly  unim- 
portant what  the  act  says  on  this  subject. 
This  Convention  can  derive  no  powers 
from  the  Legislature;  neither  can  it  be 
restricted  by  the  Legislature;  and  what- 
ever is  done,  I  trust  will  be  done  by  a  vote 
of  the  House  of  its  own  motion  and  without 
regard  to  the  particular  provisions  of  these 
acts  of  Assembly'. 

Mr.  CoRSON.  I  move  the  previous  ques- 
tion. 

The  President.    Is  the  call  seconded  ? 

Eighteen  members  rose  to  second  the 
call. 
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The  President.  Gentlemen  will  an- 
nounce theirnaines  so  that  the  Clerk  may 
record  them. 

Mr.  Hay.  I  ask  permission  to  make 
one  remark.  I  desire  to  say  to  those  gen- 
tlemen who  desire  at  this  tiine  to  call  the 
previous  question  and  have  the  vote  taken, 
that  all  the  members  of  the  committee 
who  wish  to  be  heard  on  this  question 
have  not  been  heard,  and  I  hope  one  of 
my  colleagues  will  be  permitted  to  ad- 
dress the  Convention  on  this  subject. 

Mr.  Harry  White.  The  previous 
question  is  called,  and  I  submit  it  is  not 
proper  for  gentlemen  to  go  around  elec- 
tioneering for  members  to  put  their  names 
down. 

The  President.  The  naines  of  those 
seconding  the  call  for  the  previous  ques- 
tion will  be  read. 

The  Clerk  read  the  names  as  follows  : 

Messrs.  Corson,  Andrew  Heed,  Hun- 
sicker,  Edwards,  Brooinall,  Lilly,  Guth- 
rie, Newlin,  Russell,  Bowman,  Metzger, 
Carey,  M'Clean,  I'^llis,  Wherry,  Worrell, 
Carter,  Hanna  and  Ilazzird. 

On  the  question,  shall  the  main  ques- 
tion be  now  put?  the  yeas  and  nays  were 
required  by  Mr.  Boyd  and  Mr.  J.  Price 
Wetherill,  and  were  as  follow,  viz  : 

YEAS. 

Messrs.  Achenbach,  Barclay,  Bigler, 
Bowman,  Broom  all,  Carey,  Collins,  Cor- 
bett,  Corson,  Craig,  Dunning,  Edwards, 
Funck,  Gilpin,  Guthrie,  Hall,  Hanna, 
Hazzard,  Hunsicker,  Landis,  Lawrence, 
Lilly,  MacConnell,  M'Murray,  Metzger, 
Mitchell,  Newlin,  Niles,  Palmer,  G.  W., 
Porter,  Pughe,  Purviance,  Samuel  A., 
Reed,  Andrew,  Reynolds,  Russell,  Smith, 
Henry  W.,  Van  Reed,  Wherry,  White, 
David  N.  and  Worrell— 40. 

NAYS. 

Messrs.  Alricks,  Biier,  Biily,  (Perry,) 
Bailey,  (Huntingdon,)  Baker,  Bartholo- 
Bee be.  Black,  Charles  A.,  Boyd,  Bucka- 
lew,Cassidy,Clark, Curry,  Dallas,  Darling- 
ton, Davis,  De  France,  Ellis,  Fell,  Finney, 
Gibson,  Harvey,  Hay,Horton,  Knight,  M'- 
Clean, ]\I'Culloch,  Mann,  Minor,  Patter- 
son, D.  W.,  Patton,  Purviance,  John  N., 
Read,  John  R.,  Ross,  Stewart,  Temple, 
Turrell,  Wetherill,  J.  M.,  Wetherill,  Jno. 
Price,  White,  Harry,  White,  J.  W.  F., 
Wright  and  Meredith,  President — 43. 

So  the  Convention  refused  to  order  the 
main  question  to  he  put,  and  the  resolu- 
tion was  laid  over  until  to-morrow. 


Absent. — Messrs.  Addicks,  Ainey,  An- 
drews, Armstrong,  Bannan,  Bardsley, 
Biddle,  Black,  J.  S.,  Brodhead,  Browii, 
Campbell,  Carter,  Church,  Cochran,  Cron- 
miller,  Curtin,  Cuyler,  Dodd,  Elliott, 
Ewing,  Fulton,  Gowen,  Green,  Hemphill, 
Heverin,  Howard,  Kaine,  Lamberton, 
Lear,  Littleton,  Long,  MacVeagh,  M'Ca- 
mant,  Mantor,  Mott,  Palmer,  H.  W.,  Par- 
sons, Patterson,  T.  H.  B.,  Purman,  Rooke, 
Runk,  Sharpe,  Simpson,  Smith,  H.  G., 
Smith,  Wm.  H.,  Stanton,  Struthers,  Wal- 
ker and  Woodward — 40. 

the  judicial  system. 

Mr.  Darlington.  I  move  that  the 
House  resolve  itself  into  committee  of 
the  whole  for  the  consideration  of  the  ar- 
ticle reported  by  the  Committee  on  the 
Judiciary. 

The  motion  was  agreed  to,  and  the  Con- 
vention accordingly  resolved  itself  into 
committee  of  the  whole,  Mr.  Harry  White 
in  the  chair. 

The  Chairman.  When  the  committee 
rose  yesterday  it  had  reached  the  twenty- 
third  section  of  this  article,  which  will 
now  be  read. 

The  Clerk  read  as  follows: 

Section  23.  The  style  of  all  process 
shall  be  "The  Commonwealth  of  Pennsyl- 
vania." All  prosecutions  shall  becarried 
on  in  the  name  and  by  the  authority  of 
the  Commonwealth  of  Pennsylvania  and 
conclude  "against  the  peace  and  dignity 
of  the  same." 

The  section  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  section  twenty-four,  as 
follows : 

Section  24.  Any  vacancy  happening 
by  death,  resignation,  or  otherwise  in  any 
court  of  record,  shall  be  filled  by  appoint- 
ment by  the  Governor,to  continue  till  the 
first  Monday  of  December  succeeding  the 
next  general  election. 

Mr.  Buckalew.  Mr.  Chairman:  That 
section  certainly  requires  amendment.  It 
does  not  provide  for  cases  where  vacan- 
cies shall  happen  very  near  the  time  of  an 
election,  so  that  there  is  not  time  to  give 
notice  and  to  include  the  Jiotice  in  the 
sheriff's  proclamation.  This  is  a  pro- 
vision that  the  Governor  shall  fill  the  va- 
cancy until  the  first  Monday  of  December 
following,  whereas  in  some  cases  the  ap- 
pointment must  necessarily  be  longer. 

I^Ir.  Broomall.  I  think  if  the  gentle- 
man will  look  at  it  he  will  see  that  the 
case  he  mentions  is  entirely  covered.     If 
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a  vacancy  shonld  happen  close  to  the  elec- 
tion so  that  there  is  no  chance  for  an  elec- 
tion, still  after  the  election  there  will  be 
a  vacancy  which  can  be  tilled  by  the  Gov- 
ernor until  an  election  conies  again  ;  so 
that- the  ground  is  entirely  covered.  Does 
the  gentleman  from  (Columbia  take  the 
idea  ? 

Mr.  BucKAi-E\v.  The  ground  is  not 
covered. 
]Mr.  Broomat.Tj.  I  think  it  is. 
Mr.  BucKALEW.  If  the  Governor  should 
fill  the  vacancy  before  the  election,  then 
the  commission  will  expire  on  the  tirst 
Monday  of  December  following. 

Mr.  Broom  ALL.  Then  there  is  a  va- 
canc}\ 

]SIr.  Buckalew.    Then  there  is  a  dou- 
ble vacancy. 
Mr.  Broomall.    And  he  tills  it  again. 
Mr.  Buckalew.    Is  that  the  idea? 
Mr.  Broomall.     Yes,  sir. 
The  Chairman.      The   question  is  on 
the  section. 
The  section  was  agreed  to. 
The  Chairman.    The  next  section  will 
be  read. 

The  Clerk  read  section  twenty-five,  as 
follows : 

Section  25.  The  several  district  courts 
are  hereby  abolished.  All  judges  learned 
in  the  law  whose  courts  are  abolished  by 
this  Constitution,  and  all  associate  judges 
learned  in  the  law,  shall,  as  soon  as  prac- 
ticable after  this  Constitution  shall  be 
adopted,  surrender  their  commissions  to 
the  Governor,who  shall  issue  commissions 
to  them  respectively  as  judges  of  the 
court  of  common  pleas  for  the  unexpired 
term  of  their  office  ;  and  all  the  jurisdic- 
tion and  powers  exercised  by  such  courts 
are  hereby  vested  in  the  court  of  common 
pleas  of  such  district. 

Mr.  Ellis.  I  move  to  amend  by  insert- 
ing after  the  word  "courts"  in  the  fii-st 
line,  the  words  "a>id  the  conrt  entitled 
the  court  of  the  first  district  of  criminal 
jurisdiction." 

Mr.  Chairman,  I  offer  this  amendment 
out  of  no  spirit  of  hostility  to  the  judge 
who  presides  over  this  court.  I  will  not 
detain  the  Convention  by  entering  into  a 
detail  of  Avhat  this  court  is.  It  is  a  court 
most  extraordinary-  in  its  construction  and 
a  court  most  extraordinary  in  its  powers. 
All  parties  in  our  county  are  agreed  that 
it  is  a  court  that  ought  to  be  abolished, 
and  that  such  a  court  ought  not  again  to 
be  created  in  the  State  of  Pennsylvania. 
On    the  question  of  its  abolition,  there 


is  no  one  opposed  to  it,  not  even  the 
judge  himself. 

I  desire  to  say  that  as  soon  as  this  is 
passed  upon,  after  the  word  "office,"  in 
the  seventh  hne,  I  wish  to  provide  that 
this  judge  shall  be  commissioned  in  our 
county  as  a  judge  of  the  court  of  common 
pleas  for  the  unexpired  term  of  liis  office, 
so  as  to  make  his  office  a  constitutional 
office  instead  of  a  legislative  one  as  now. 
This  will  meet  the  desire  of  all  parties  in 
the  district. 

Mr.  Landis.  Mr.  Chairman  :  I  do  not 
know  whether  it  would  be  in  order  now 
or  at  a  later  period,  but  I  desire  to  call 
the  attention  of  the  committee  to  the  fact 
that  this  section  would  abolish  the  dis- 
trict court  of  Cambria  county.  There  ex- 
ists in  Cambria  county  a  court  of  limited 
jurisdiction  ;  the  jurisdiction  is  limited 
both  as  to  the  territory  and  the  subject- 
matter,  but  I  believe  it  is  not  desired  by 
anybod^^  that  that  court  should  be  abol- 
ished. At  all  events,  for  the  purpose  of 
preserving  that  court  until  some  one  who 
may  know  something  in  regard  to  Cam- 
bria county  can  be  heard  from,  I  desire 
at  tlie  pioper  time  to  submit  an  amend- 
ment to  except  that  court.  I  ask  if  it  is 
in  order  now  to  insert  "except  the  district 
court  of  Cambria  count^^"  It  can  come 
in  after  the  amendment  of  the  gentleman 
from  Schuylkill. 

The  Chairman.  The  delegate  from 
Blair  will  vinderstand  that  there  is  an 
amendment  already  pending.  The  dele- 
gate from  Blair  can  step  up  to  the  Clerk's 
desk  and  make  his  proposition  as  an 
amendment  to  theamondnient,  and  it  will 
be  in  order. 

Mr.  Landis.  I  move  then  to  add  "ex- 
cept the  district  court  of  Cambria  county." 

Mr.  S.  A.  PuRViANCE.  I  will  state  that 
theJndiciary  Conuuittee  in  reporting  this 
section  hadinviewthefact  that  there  were 
such  courts  in  existence,  as  well  in  Cam- 
bria count\^  as  in  several  other  counties  ; 
and  the  intention  is,  as  the  commission  of 
these  j  udges  shall  be  surrendered,  they  are 
to  be  re-commissioned  as  common  pleas 
judges  for  the  rest  of  their  term.  It  does 
not  in  any  way  interfere  with  the  court  in 
Cambria  county  but  on  the  contrary  it  in- 
creases the  commission  of  the  judge  now 
in  office. 

Mr.  Landis.  That  is  exactly  what  I 
wish  to  avoid.  I  do  not  think  that  the 
judge  of  the  district  court  of  Cambria 
county  should  be  a  judge  of  the  common 
pleas. 
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Mr.  S.  A.  PuR^^ANCE.  If  the  gentle- 
man's amendment  is  directed  towards 
that,  it  is  to  be  considered  as  striking  out 
that  part  of  tiie  section. 

Mr.  Landis.  It  is  not  desired  by  any 
party  and  we  do  not  want  two  common 
pleas  judges  in  the  Twenty-fourth  dis- 
trict. It  is  for  the  very  purpose  of  avoid- 
ing that  difficulty  that  I  now  raise  the 
question  and  submit  the  amendment. 

Mr.  Barthoi^omew.  Mr.  Chairman 

Mr.  BucKALEW.  Before  the  gentleman 
proceeds  I  desire  to  malie  a  suggestion.  I 
desire  to  call  the  attention  of  the  commit- 
tee to  the  fact  that  we  struck  out  the 
twelfth  and  thirteenth  sections  and  drop- 
ped all  tlie  arrangement  for  turning  over 
the  district  court  judges  to  the  court  of 
common  pleas.  That  v/as  all  left  for  the 
schedule,  because  we  did  not  desire  in 
the  body  of  this  article  to  have  anything 
except  i^ermanent  provisions.  My  idea 
is  that  as  a  matter  of  course  this  section 
should  follow  the  fate  of  those.  We  can- 
not abolish  the  district  courts  in  this  sec- 
tion until  v,'e  have  made  provision  in 
tlie  scliedule  in  reference  to  the  classitica- 
tion  of  the  judges  of  the  court  of  common 
pleas.  There  is  nothing  in  the  section  but 
what  is  temporary  in  character  and  proper 
for  the  schedule,  which  will  be  made  up 
of  provisions  conditional  and  temporary, 
not  permanent.  All  the  temporary  jjro- 
visiens  should  go  into  the  schedule. 

I  submit  therefore  that  we  shall  save  a 
great  deal  of  time  now,  before  we  enter  into 
debate  on  these  propositions,  if  we  agree 
by  common  consent  to  vote  down  this  sec- 
tion, with  the  understanding  that  the 
matter  shall  be  reserved  for  the  schedule. 

Mr.  Broomall.  I  think  that  the  gen- 
tleman from  Columbia  is  right. 

I\fr.  Bartholomew.  I  agree  with  that 
proposition  most  heartily.  It  seems  to 
me  that  it  is  the  shortest  way  to  obviate 
this  difficulty,  to  vote  down  this  section, 
because  there  is  such  an  entanglement  in 
the  courts  in  Schuylkill  county  that  it 
would  require  a  special  provision  incor- 
porated in  this  Constitution  for  the  pur- 
pose of  preserving  to  the  judge  of  the 
abolished  court  a  jurisdiction.  He  was 
elected  as  a  judge  of  a  court  established 
not  for  Schuylkill  county  alone,  though 
Schuylkill  county  is  a  judicial  district, 
but  his  court  was  organized  for  the  three 
counti&sof  Dauphin, Lebanon  and  Schuyl- 
kill. To  carry  out  the  unanimous  wish 
of  our  people,  with  very  few  exceptions, 
the  best  mode  would  be  to  vote  down  this 


section  and  then  provide  for  these  courts 
of  special  jurisdiction  in  the  schedule. 

The  Chairman.  The  question  is  on 
the  amendment  offered  by  the  delegate 
from  Blair  (Mr.  Landis)  to  the  amend- 
ment of  the  delegate  from  Schuylkill  ^Mr. 
Ellis.) 

Mr.  Broomalt..  I  hope  that  will  be 
withdrawn  and  let  the  section  be  voted 
down. 

Mr.  Bartholomew.  Will  my  colleague 
allow  me  to  suggest  that  he  withdraw  his 
amendment,  and  we  vote  down  the  sec- 
tion, and  tlien  make  proper  provision  in 
the  schedule. 

;Mr.  Ellis.  I  question  very  much 
whether  the  proper  place  for  it  is  in  the 
schedule,  to  provide  for  the  transfer  of 
the  powers  of  these  courts  and  these 
judges  to  other  courts.  The  schedule  is 
simply  for  the  purpose  of  designating 
when  the  oflicers  shall  go  out. 

Mr.     Bartholomew.      For  a    merely 

temporary  provision  it  seems  to  me  that 

the  schedule  would  be  the  proper  place. 

Mr.  Ellis.    Yery  well,  1  withdraw  my 

amendment. 

Mr.  Landis.  If  the  object  can  be 
reached  by  voting  down  the  entire  sec- 
tion, I  withdraw  my  amendment. 

The  Chairman.    Tiie  amendments  to 
the  section  are  withdrawn,  and  the  ques- 
tion is  now  upon  the  section. 
The  section  was  rejected. 
The    Chairman.      The     twenty-sixth 
section  will  be  read. 
The  Clerk  read  as  follov/s  : 
Section  26.     The    office   of    associate 
judge   not    learned   in  law  is  abolished, 
but  the  several   judges  in  office  when 
this  Constitution   shall  be  adopted  may 
continue  to   servo  for    their  unexpired 
terms.    Ko  such  judge  or  judges  shall 
be  competent  alone  to  hold  a  court. 

Mr.  S.  A.  Purviance.  I  now  offer  as  a 
substitute  for  the  section  the  following: 

"Each  county  containing  twenty-five 
thousand  inhabitants  shall  constitute  a  sep- 
arate judicial  district  and  shall  elect  one 
judge  learned  in  the  law,  and  the  Legisla- 
ture shall  provide  for  additional  judges  as 
the  business  of  the  said  districts  may  re- 
quire. Counties  containing  a  population 
less  than  is  sufficient  to  constitute  sepa- 
rate districts  shall  be  formed  into  conven- 
ient single  districts,  or  if  necessarj^  may 
be  attached  to  contiguous  districts  as  the 
Legislature  may  provide. 

*'The  office  ofassociato  judge  not  learned 
in  the  law  is  abolished,  excepting  in  coun- 
ties not  forming  separate  districts,  but  the 
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several  associate  ju(l2;es  in  ofli«e  when 
this  Constitution  sliall  be  adopted  sliall 
serve  for  tlieir  unexpired  time." 

Mr.  Cliairman,  the  thirteenth  section  of 
this  report  of  the  Committee  on  the  Judi- 
ciary contains  a  provision  for  tliooonnnon 
pleascourtsof  theS!;ate.  When  that  section 
Avas  readied  it  was  practically  witlidra\v)i 
b}^  the  chairman  of  the  Committee  on  the 
Judiciary,  with  the  intention  of  providing 
some  otlier  section  that  would  meet  the 
demands  of  the  public.  I  am  satisfied 
that  the  creatioii  of  a  county  court  in 
counties  havingapopulatior.oftwenty-tive 
thousand  or  thirty  thousand  is  demanded 
by  the  business  necessities  of  each  county. 
Provision  is  made  here  for  counties  of  less 
than  twenty-five  tliousand  people ;  that 
they  shall  be  grouped  together  so  as  to 
constitute  a  district  ;  that  if  there  are  but 
one  or  two  counties  tlie3'  shall  be  attached 
to  a  district  ;  and  until  they  attain  the 
requisite  population  the  associate  judges 
shall  be  continued.  That  isnecessaiy  , be- 
cause otherv.-ise  in  the  transaction  of  their 
legal  business  there  is  no  one  to  whom 
application  can  be  made  for  an  injunction, 
for  writs  of  habeas  corpus,  for  receiving 
bail  in  certain  cases.  These  are  import- 
ant proceedings  which  cannot  bo  dis- 
pensed with,  and  therefore  I  have  made 
provision  to  retain  the  associate  judges  in 
the  counties  having  no  law  judge. 

Allow  mc  to  say  briefly,  that  I  came  in- 
to this  Convention  impressed  with  the  be- 
lief that  there  were  two  great  matters  to 
accomplish  which  would  meet  with  the 
general  approbation  of  the  people.  One 
was  to  give  the  people  of  each  county  ev- 
ery facility  possible  for  the  due  adminis- 
tration of  justice,  and  the  other  was  to 
give  the  people  of  each  county  full  repre- 
sentation in  the  lower  House  of  the  Legis- 
lature. If  we  can  accomplish  these,  we 
can  go  hojne  and  aslc  iho  x^eople  to  en- 
dorse the  action  of  this  body. 

I  will  state  that  the  necessity  forample 
facilities  for  justice  exists  In  some  coun- 
ties of  the  Commonwealth  with  which  I 
am  familiar.  I  know  that  the  courts  of 
those  counties  are  behind  in  their  busi- 
ness and  have  been  so  for  several  years. 
In  the  county  of  Armstrong,  for  instance,  I 
went  into  court  to  try  a  cause  in  the  month 
of  IMarch  in  last  yeav.  It  was  continued  on 
the  list.  I  went  again  in  June,  and  it  was 
again  continued.  I  went  again  in  Sep- 
tember and  again  in  December  and  the 
cause  was  still  unheard,  although  it  had 
been  on  the  list  for  trial  nearly  a  year  ; 
and  there  are  cases  behind  the  one  I  re- 


fer to  in  that  court  that  I  do  not  believe 
will  be  reached  for  years. 

I  know,  ]Mr.  Chairman,  that  this  Con- 
vention is  tired  of  discussion,  and  1  do  not 
propose  to  continue  to  any  extent.  I  am 
not  one  of  the  members  of  this  body  that 
have  intruded  themselves  upon  the  tiine 
and  attention  of  the  Convention.  I  be- 
lieve I  have  only  asked  its  attention  on 
one  former  occasion,  and  that  was  with 
reference  to  the  construction  of  the  lower 
House  of  the  Legislature.  I  conceive  this 
to  be  equally  important,  and  I  hope  to 
have  the  attention  of  every  member  of 
this  body  for  a  few  minutes.  In  the 
measure  which  was  presented  by  the  Com- 
mittee on  the  Judiciary  heretofore,  there 
was  a  circuit  court  designed  for  tlie  relief 
of  the  Supreme  Court  of  this  State.  This 
substitute  which  1  have  submitted  is  for 
the  relief  of  the  people  of  the  State,  and  I 
venture  to  say  that  every  county  in  the 
Commonwealth  will  hail  this  as  one  of 
the  most  important  measures  that  has 
been  proposed  in  this  Convention. 

The  State  of  Illinois,  with  a  population 
at  least  one-third  less  than  ours,  with 
little  or  no  mining  or  manul\icturing  liti- 
gation, has  provided  a  county  court,  such 
as  I  have  provided  here  ;  and  in  addition 
to  that  they  have  provided  a  circuit  court. 
Is  it  now  asking  too  much,  for  this  mighty 
Commonwealth,  this  nation  as  1  might 
call  it,  to  give  the  peoi^le  of  each  count}'  a 
county  court,  so  that  they  may  have  at 
all  times  the  opportunity  to  throv,'  these 
courts  open,  and  so  that  the  people  may 
be  enabled  to  go  through  their  business 
in  a  reasonable  time  without  the  accumu- 
lation of  unnecessarj^  costs?  The  admin- 
istration of  justice  in  a  State  like  this  is 
of  vast  importance.  It  is  not  to  be  passed 
over  slightl3\  Men  are  brought  to  yoilr 
countj'  towns  a  distance  of  twenty-five, 
thirty  and  forty  miles,  kept  there  v>^eeks 
after  weeks,  placed  under  large  expenses, 
and  then  they  are  obliged  to  go  home 
without  having  had  a  trial  of  their 
cases.  And  why?  Because  it  is  utterly 
beyond  the  power  of  a  single  judge  of  our 
district  courts,  as  they  are  now  constitu- 
ted, to  try  more  causes  than  they  do  an- 
nually. Take,  for  instance,  the  district 
from  which  my  friend  from  Indiana  (Mr. 
Clark)  comes.  The  judicial  district  in 
which  he  lives  is  comprised  of  Indiana, 
Armstrong  and  Westmoreland  counties, 
with  a  population  of  140,030.  Is  not  that  too 
great  a  district  to  be  imposed  upon  anj^one 
judge?  I  undertake  to  say  that  the  great 
labor  of  that  district  prematurely  ternii- 
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nated  the  life  of  one  of  the  best  men  in 
this  Commonwealtli,  the  late  Hon  Judge 
Buffington.  He  was  not  able,  although  a 
vigorous  man  at  one  time,  to  get  through 
with  the  load  of  business  that  was  upon 
his  shoulders  and  finally  sank  into  a  pre- 
mature grave,  for  although  he  had 
reached  a  good  old  age  his  constitution 
would  have  carried  him  manj'  years  more 
had  he  not  failed  under  the  excessive  la- 
bor and  responsibility  which  his  judicial 
position  required  at  his  hands.  And  as 
that  district  is  now  constituted,  although 
a  young  man  is  presiding  over  it,  and  al- 
though that  j-oung  man  is  in  good  health, 
it  will,  I  predict,  cause  him  to  sink  under 
the  incubus  that  rests  upon  him  ;  and  the 
same  is  true  of  other  similar  districts 
where  the  business  is  too  great  for  the 
grasp  of  any  one  court  as  now  consti- 
tuted. 

Look  at  the  ill-adjusted  arrangement  of 
the  present  districts  in  the  State.  In  the 
county  of  Westmoreland  there  is  a  popu- 
lation of  fifty-seven  thousand.  In  the 
county  of  Indiana,  the  population  is  pro- 
bably thirty-six  thousand.  The  county 
of  Annsti'ong  has  about  forty-five  thou- 
sand. That  is  only  one  district,  yet  in  the 
county  of  Crawford  Judge  Lowrie  pre- 
sides over  a  district  composed  of  that 
county  alone,  with  a  population  of  sixty- 
three  thousand  or  sixty-five  thousand. 
You  see  how  very  unequal  in  representa- 
tion is  the  judicial  force  of  these  districts, 
and  how  great  the  necessity  for  making 
some  equal  representation  of  that  force  in 
all  the  counties  of  the  Commonwealth. 

But  I  am  not  here  for  the  i^urpose  of 
tiring  the  patience  of  this  Convention.  I 
have  submitted  this  substitute  in  the 
hope  that  the  committee  of  the  whole  will 
not  pass  it  over  lightly,  but  that  they  will 
regard  it  as  a  measure  that  tlie  people  de- 
mand for  the  arrangement  of  their  judi- 
cial districts. 

Mr.  Wherry.  Mr.  Chairman:  In  the 
discussion  upon  the  article  reported  by  tlie 
Committee  on  the  Judiciary,  I  have,  I 
think,  shown  that  modesty  which  is  be- 
coming a  layman.  So  far  as  the  mere  or- 
ganization of  tlie  courts  is  concerned,  I 
have  had  nothing  to  say.  So  far  as  the 
questions  debated  involved  the  honor  and 
tiie  emoluments  of  the  judges  or  the  ad- 
vantage of  the  attorneys,  I  have  had 
nothing  to  say.  But  whenever  this  sub- 
ject bcj^ins  to  touch  the  dear  people,  of 
whom  I  am  one,  I  desire  to  say  a  word. 

I  have  listened  in  amazement  to  some 
of   the  vagaries  in    political  science  ad- 


vanced upon  this  floor  in  the  discussion 
of  this  judiciary  article.  We  sliould  be 
forced  to  believe,  if  we  credited  all  that 
has  been  said  upon  this  subject,  that  the 
people  have  no  concern  wliatever  in  the 
establishment  of  the  judiciary.  Against; 
that  idea  I  desire  to  protest.  The  estab- 
lishment of  the  judiciary,  in  my  judg- 
ment, implies  on  the  part  of  the  peoi^le 
three  necessary  conditions. 

In  the  first  place,  they  must  be  willing 
to  accept  it.  The  shoemaker  works  in 
vain  if  his  customers  cannot  wear  his 
boots.  So  will  this  Convention  have 
worked  in  vain  if  the  people  refuse  to  ac- 
cept the  j  udiciary  systeni  that  we  estab- 
lish for  them. 

In  the  second  place,  the  people  must 
be  wilhng  to  do  what  is  necessary  to 
maintain  the  judiciary.  If  it  be  adopted 
and  be  found  to  work  badly,  they  will 
not  sustain  it ;  they  will  refuse  to  give  it 
their  moral  sanction  and  sui^port. 

It  the  third  place,  the  people  must  be 
both  luUling  and  able  to  do  all  tliat  which 
is  necessary  to  make  this  judicial  system 
perform  the  purpose  for  which  it  has  been 
organized.  Could  justice  be  administered 
in  a  court  of  justice  if  all  men  were  liars, 
if  your  witnesses  refused  to  testify,  if 
men  wilfully  perjured  themselves,  if 
juries  gave  verdicts  contrary  to  the  facts? 
I  say  that  for  the  successful  establishment 
of  a  judicial  system,  these  three  condi- 
tions are  requisite,  and  in  my  judgment, 
speaking  as  a  layman,  any  judicial  sys- 
tem, however  fine  in  theory  it  may  be, 
however  perfect  you  may  make  it  in  detail, 
which  overlooks  or  ignores  these  points 
of  contact  with  the  people,  must  utterly 
fail  of  giving  a  wholesome  administration 
of  justice. 

For,  sir,  however  it  may  conflict  with 
the  i^hilosophy  and  war  with  the  preju- 
dices of  a  class  of  political  teachers  on  this 
floor,  in  the  judicial  department  of  the 
government,  equally  with  every  other 
department,  as  in  mechanics,  the  power 
which  keeps  the  engine  moving  must  be 
sought  for  outside  the  machinery.  That 
power,  operating  through  every  depart- 
ment of  government,  is  the  intelligence, 
the  virtue,  the  moral  sense,  the  innate 
love  of  right  and  justice  of  the  people. 
Judicial  machinery,  judicial  contrivances 
and  rules  of  court,  can  have  no  efficacy 
unless  sustained  by  the  moral  sanction 
and  political  support  of  the  people.  The 
goodness  of  an  administration  of  justice 
is  in  compound  ratio  of  the  worth  of  the 
men    composing    the    tribunal    and    the 


CONSTITUTIONAL  CONVENTION. 


411 


worth  of  the  public  opinion  which  cantrols 
them.  A  gi^od  system  will  not  be  a  pure 
abstraction,  it  will  not  be  an  "ark  of  cov- 
enant "  that  dare  not  be  touched  by  the 
hands  of  common  men.  It  never  can  be 
better  and  it  never  ought  to  be  better  than 
the  ajri^regate  goodness  of  the  men  com- 
pcsing  it  and  the  men  for  whom  it  is  pro- 
vided. But  a  good  system  brings  all  the 
nnoral  worth  of  the  community  to  bear 
npon  the  administration  of  justice  and 
makes  it  operative  upon  the  result. 

Now  to  the  immediate  question  under 
consideration,  I  remark,  in  the  tirst  place, 
that  as  much  of  the  business  of  our  district 
courts  is  of  that  character  that  both  the 
facts  and  the  law  are  to  be  decided  upon 
by  the  court  it  would  be  unwise,  not  to 
say  unsafe,  to  vest  so  much  discretion  in 
the  person  of  one  man.  The  right  of  wid- 
ows and  orphans  are  to  be  sacredly  pre- 
served. Executors,  administrators,  guar- 
dians,committees,  trustees,  auditors,view- 
ers  are  to  be  appointed,  and  the  court 
must  pass  upon  the  character  and  qualifi- 
cation of  each  and  every  such  appointee. 
Besides  most,  if  not  all  of  these,  are  re- 
quired to  give  bond  for  the  faithful  per- 
formance of  duty  and  the  court  must  sev- 
erall^'  pass  upon  the  character  and  finan- 
cial ability  of  the  bondsmen.  Are  not 
these  great  powers  involving  great  respon- 
sibilities? Would  you  leave  them  to  the 
unguided  judgment  of  one  man?  Why, 
sir,  it  is  accounted  a  responsible  office  to 
try  causes,  instruct  juries  in  the  applica- 
tion of  law,  administer  justice  with  the 
aid  of  counsel  and  jur3s  but  here,  sir,  is 
a  power  ten  times  greater  which  some 
would  leave  depending  upon  the  will  of  a 
single  judge. 

This,  sir,  in  effect,  would  be  but  to  es- 
tablish a  court  of  chancery,  a  court  in 
every  way  repugnant  to  the  wishes  and 
feelings  of  our  citizens  and  at  variance 
with  the  settled  policj^  of  our  State. 

Associatejudgesare  indispensable  links 
between  the  court  and  the  people,  and  are 
for  the  good  of  the  court  and  the  people. 
They  give  the  people  confidence  in  the 
decisions  of  the  court.  They  preserve  the 
court  from  falling  into  many  and  unin- 
tentional errors  of  judgment.  They  di- 
vide the  responsibility  of  judgment  with 
the  president  judge  in  case  of  great  doubt 
or  great  popularclamor,  thereby  relieving 
him  of  much  unjust  odium. 

And,  lastly,  every  honest.  God-fearing 
judge  I  ever  knew  and  talked  with, 
Avantcd  these  associates  by  his  side  ;  want- 
ed, if  not  their  intellectual,  at  least  their 


moral  support;  wanted  their  intuitive 
sense  of  justic3  as  a  mirror  in  which  he 
might  reflect  the  image  of  his  purely 
mental  or  speculative  judgment. 

I  move  to  amend  the  amendment  of  the 
gentleman  from  Allegheny,  by  striking 
out  the  words  "associate  judges  are  here- 
by abolished." 

Mr.  Fulton.  Mr.  Chairman :  I  had 
desired  to  offer  an  amendment  or  a  substi- 
tute for  this  section,  but  I  suppose  it 
would  not  be  in  order  now,  as  an  amend- 
ment to  an  amendment  is  already  pend- 
ing. 

I  agree  with  the  delegate  who  sits  at  my 
right,  (Mr,  S.  A.  Purviance,)  who  offered 
the  original  amendment,  that  this  a  ques- 
tion of  importance,  and  one  that  we  should 
approach  with  very  great  caution.  During 
the  entire  history  of  our  Commonwealth 
one  of  the  boasts  of  the  State  of  Pennsyl- 
vania has  been  her  judiciary.  Whilst 
charges  have  been  made  against  every 
other  branch  of  our  government  of  impur- 
ity and  corruption,  the  judiciary  of  the 
Commonwealth  has  always  stood  above 
suspicion ;  and  I  say  now  that  it  should 
be  with  great  care  that  we  would  under- 
take to  entirely  revolutionize  the  judi- 
ciary of  Pennsylvania.  There  are  two  as- 
pects of  this  case  that  I  desire  to  call  the 
attention  of  this  committee  to.  The  first 
is  the  ettect  that  this  section  would  have 
upon  the  election  of  our  judiciary. 

I  ask  that  we  all  go  back  about  a  month 
in  the  history  of  this  Convention  and  re- 
call the  discussion  of  the  apportionment 
of  the  Legislature  in  this  city,  when  it 
was  agreed  here  by  common  consent  that 
the  representation  of  the  city  of  Philadel- 
phia from  the  adoption  of  the  amendment 
to  the  constitution  in  1857,  cutting  the 
city  up  into  single  districts,  has  gone  back 
every  day  ;  and  this  is  the  very  thing  that 
is  now  proposed  to  be  done  with  the  ju- 
diciary all  over  Pennsylvania  ;  to  cut  up 
our  State  into  small  judicial  districts,  and 
I  ask  you  to  answer  the  question  by  this 
vote,  whether  it  is  not  the  universal  rule 
that  the  smaller  you  make  the  districts 
for  which  men  are  elected  to  fill  any  posi- 
tion, the  smaller  you  make  the  men  that 
obtain  the  positions. 

It  was  said  here  the  other  day  in 
discussing  this  question  in  a  rather  diftor- 
ent  form  that  if  the  section  then  under 
consideration,  was  adopted,  it  would  make 
our  judiciary  political;  it  would  put 
political  judges  upon  the  bench.  Now, 
will  it  not  have  such  an  effect  to  a  far 
greater  extent  than  the  section  then  under 
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consideration,  if  you  cut  np  the  State  into 
counties  of  25,000  or  30,000  as  separate 
judicial  districts?  If  3'ou  looli  over  tlie 
counties  of  the  Comnionwealtli,  you  will 
find  tliat  tliere  are  not  three  counties  that 
are  not  so  decidedly  eitlier  Democratic  or 
Kepublican  that  all  a  man  has  to  do  is  to  get 
a  nomination  in  tlie  county,  and  if  you  cut 
up  the  districts  to  tliat  size  tlie  very  small- 
est sized  lawyer  in  the  Com  monvrealtli  wi  11 
start  and  canvass  his  county  and  secure 
the  nomination,  and  be  elected  judge.  I 
ask  gentlemen  to  consider  whether  this  is 
not  the  very  tiling  that  will  jDut  our  local 
politicians  upon  the  bench. 

What  etlect  will  it  have  upon  our  courts  ? 
It  is  urged  by  the  gentleman  Avho  intro- 
duced this  amendment  that  it  wiJl  enable 
us  to  have  our  business  done  with  dis- 
patch. Suppose  we  retain  our  districts  as 
they  are  and  give  them  a  judge  for  say 
every  40,000  or  50,000  population  in  a  dis- 
trict. Our  districts  are  formed  of  two, 
three  and  four  counties  over  the  Com- 
monv.-ealtli.  My  own  district  and  the 
district  of  the  gentleman  from  Indiana 
(Mr.  Clark)  have  been  run  in  here  as  an 
argument.  What  would  the  effect  be 
tliere  upon  our  courts  if  our  district  was  di- 
vided into  three  districts,  each  of  the  three 
counties  in  tlie  district  being  large  enough 
to  come  witliin  the  provisions  of  this 
section?  Every  ten  3''ears  we  have  to 
elect  a  new  judge.  It  is  known  to  every 
gentleman  in  this  Convention  that  when 
vre  do  elect  a  new  judge  in  a  district  or  in  a 
county  he  is  chosen  from  the  members  of 
the  bar,  and  in  nineteen  cases  out  of 
twenty  from  the  members  of  the  bar  in 
that  county  ;  and  not  only  that,  but  he  is 
taken  from  the  best  practitioners,  from 
among  the  leading  members  of  the  bar. 
You  put  a  man  upon  the  lisnch  w!io  is 
concerned,  perhaps,  in  over  orje-third  of 
the  cases  on  the  docket  in  that  countj^, 
and  the  business  of  that  county  is  inter- 
rupted at  every  term  by  cases  coining  up 
in  which  your  judge  is  concerned.  He 
cannot  try  them,  and  3'ou  have  to  wait 
until  sucli  time  as  yon  can  borrow  a  judge 
from  an  adjoining  district  to  come  in  and 
try  tliem.  Suppose  we  put  judges enougli 
on  the  bench  in  that  district  to  give  a 
judge  for  each  county,  what  then?  I 
think  two  would  he  amply  sufliciont  to  do 
tlie  businofes  of  the  counties  in  the  dis- 
trict; and  one  of  the  judges  lived  in  my 
county  and  the  otlior  in  Indiana  county, 
let  tliem  cliange  back  and  forward  ;  they 
cm  try  each  other's  cases  without  the 
slightest  inconvenience  or  interruption  of 


the  business  of  the  court.  But  again, 
following  that  same  district  still  further, 
we  find  tliat  the  county  which  I  have  the 
honor  to  represent  here  has  about  00,000 
population  at  this  time.  We  find  in  that 
county  two  hundred  miles  of  railroad  and 
large  coal  operations,  with  some  fifteen  or 
tsventy  large  corporations  tliere  engaged 
in  mining  ooal.  All  these  things  are 
provocatives  to  litigation,  and  the  litiga- 
tion in  our  county  is  increasing  every  day. 
Go  over  to  the  adjoining  county  of  In- 
diana, and  you  find  there  about  36,000 
population,  an  agricultural  county  with, 
I  dare  say  to-day,  not  business  enough  to 
keep  a  judge  engaged  one-fourtli  of  his 
time.  Within  the  next  three  j'ears  one 
judge  in  our  county  will  not  be  able  to 
attend  the  business  of  the  county.  A 
judge  in  our  neighboring  county,  now  in 
the  same  district,  Avill  be  sitting  there 
three-fourths  of  his  time  idle.  Is  there 
any  economy,  is  there  any  wisdom  in 
making  such  a  cliange  as  this  in  our  judi- 
cial district  at  this  time?  Is  it  not  better 
to  elect  sufficient  judges  in  the  districts 
where  they  are  and  to  leave  it  to  the  Leg- 
islature, as  it  has  been,  to  make  such 
changes  as  from  time  to  time  may  become 
necessary? 

Mr.  Chairman,  I  hope  that  this  section 
will  not  meet  with  the  favor  of  this  com- 
mittee, because  I  fear  that  it  would  have 
the  worst  effect  upon  the  judiciary  of  our 
Commonwealth  of  anything  that  this 
Convention  can  do. 

Mr.  Metzgrr.  Mr.  Chairman  :  I  agree 
with  much  that  has  been  said  by  the 
gentleman  who  last  spoke  ;  but  in  the 
main  I  cannot  agree  v.-ith  him.  The  gen- 
tleman took  the  position,  if  I  understood 
him  correcth',  tiiat  if  this  amendment 
should  be  adopted,  it  would  belittle 
the  ofiice  of  judge  and  that  proper  men 
v.'ould  not  be  elevated  to  tlie  position. 
It  seems  to  me  that  in  his  own  county,  a 
man  must  bo  much  better  known  than  he 
would  be  in  the  other  counties  of  the 
district,  where  the  district  consists  of  sev- 
eral counties  ;  and  I  do  not,  therofore,  see 
why  a  worse  man  should  bo  elected  in  his 
own  county  than  in  a  district  composed  of 
several  counties.  As  the  gentleman  said, 
usually  members  of  the  bar  in  each  party 
select  the  nominee,  and  generally  the 
best  man  in  the  county  is  selected  for  tlio 
position,  for  Ijeing  very  well  known,  and 
being  thus  selecied,  even  in  counties 
where  the  election  is  sure,  and  where  the 
parties  are  so  divided  that  cither  one 
pai-ty   or  the    other  is  so  strong  that  a 
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«.iomination  is  equivalent  to  au  election, 
we  should  come  to  the  conclusion  that  a 
better  man  would  be  apt  to  be  selected 
than  where  you  elect  in  districts.  Again, 
in  counties  that  are  close,  there  would  be 
still  greater  inducement  for  the  selection 
of  a  better  nian,  because  in  that  event, 
members  of  the  bar  irrespective  of  party, 
would  unquestionably  throw  their  intlu- 
■ence  in  favor  of  the  n^an  who  was  the 
most  competent  to  fill  the  position. 

I  even  go  further  than  the  amendment 
and  say  that  evcr}^  county  ought  to  have  a 
,iudgc,  and  those  members  of  this  Convene 
tion  who  have  fcad  experience  in  that  re- 
spect, who  have  practiced  in  judicial  dis- 
tricts composed  of  dilTerent  counties,  and 
who  have  also  practiced  in  districts  coin- 
posed  of  single  counties,  will  bear  testi- 
jnon}-  with  n?,e  te  the  (difference  in  favor 
of  the  single  county  system. 

A  t€w  years  age  in  the  (district  in  whhch 
I  am  practicing  we  wei-e  connected  with 
several  other  counties.  Gur  business  wss 
so  much  delayed  that  our  appearai>ce 
docket  was  n-early  four  yeai"s  behiufi.  We 
•could  not  have  the  courts  as  often  as  we 
wished  them,  we  could  not  have  courts 
when  v:q  desired  them-,  because  it  inter- 
fered probably  v,ith  the  business  in  tho 
"Other  county.  Afterwards  th'o  district 
was  abolished,  and  Lycoming  was  made  a 
district  by  itself.  Since  then-,  althowgh 
the  business  has  been  sufficient  to  keep 
the  court  busy,  we  have  so  worked  up 
our  Viusiness  that  we  are  now  only  about 
a  year  behind.  We  can  have  ovr  courts 
when  we  desire  thenu  We  can  liave  our 
courts  at  anj'  time  to  hear  motions  and 
disposd  of  arguments,  and  the  conveni- 
ence which  this  gives  us  cannot  be  over- 
estimated by  any  practitioner.  Under 
the  previous  system,  parties,  in  conse- 
quenco  of  the  delay  attendant  upon  hear' 
ing  their  causes  tried,  have  frequently  set- 
tled them  to  a  disadvantage  and  suftered 
injustice  rather  than  wait,  but  now  they 
can  have  justice  administered  to  them 
speedily,  as  it  is  the  right  of  every  citizen 
to  have. 

I  am  therefore  stronglj-  in  favor  of  the 
proi^ositiflii  of  the  gentleman  from  Alle- 
ghenj'  (Mr.  S.  A.  Purviance)  except  that 
probably  the  number  of  population  fixed 
by  him  is  a  little  too  small.  Twent^'-five 
thousand  would  probably  not  give  sutli- 
cjent  employment  to  a  court.  I  hope 
therefore  that  the  amendment  will  be 
modified  in  that  respect  before  a  vote  is 
taken  and  that  some  other  number  will 
be  fixed. 

27_YoL.  lY. 


As  regards  the  amendment  which  was 
proposed  by  another  gentleman  striking 
out  the  abolition  of  the  associate  judges, 
I  heartily  approve  of  tliat  also.  Th«re  are 
cases  in  which,  in  my  opinion,  associate 
jitdges  are  almost  indisi>ensable.  There 
are  cases  in  which  they  are  better  inform- 
ed tipon  questions  of  fact  than  the  presi- 
dent judge  can  be.  The  president  judge, 
who  is  a  lawj'cr,  and  who  was  probably  a 
stranger  in  the  district  over  whi-ch  he  pre- 
sides until  within  a  few  years  of  his  elec- 
tion-, and  whose  infonwation  m  reference 
to  the  wants  of  the  various  localities  is  by 
reason  thereof  limited,  is  not  in  a  position 
in  Avhich  he  can  always  act  as  discreetly 
and  as  prope^^ly  as  the  associate  judges 
can,  who  are  selected  from  among  the 
people,  and  generally  from  dift'ereA  sec- 
tions of  the  county.  ITsually  it  is  the 
case — it  has  b^sen  the  universal  rule  in 
our  district — to  select  cue  associate  from 
one  end  of  the  county  and  another  from 
the  other  ;  thepresident  J  udge  residing  in 
the  centre  or  at  the  county  seat.  Thus 
the  ditierent  sections  of  the  county  are  re- 
presented upon  the  bench,  and  the  judges 
hav^  that  information  in  reference  to  the 
wants  of  localities  which  enables  them  to 
decide  in  reference  to  questions  that  may 
arise  before  them  where  certain  iiiforma- 
tion  may  be  necessary  befoixi  they  can  de- 
cide wisely  and  properly. 

But,  in  addition  Ix)  this,  as  has  been  well 
said  by  the  gentleman  from  Cumberland, 
(Mr.  W"herry,)  the  people  have  come  to 
regard  the  associate  judges  as  necessary 
incidents  of  the  court,  and  they  are,  in  my 
opinion,  a  link  between  the  court  and  the 
peoj'le  which,  if  properly  managed,  will 
not  only  inspire  confidence  in  the  court,, 
but  will  bring  to  the.  court  that  assistance- 
and  information  which  is  sometimes, 
necessary  in  order  to  enable  them  to  come- 
to  a  wise  conclusion. 

When  I  am  told  that  they  arO'Of  no  use, 
that  they  cannot  in  any  luanner  assist 
the  court  or  promote  the  ends  of  justice, 
I  reply  that  in  my  short  experience  at  the 
bar  I  have  seen  instances  iix  which  they 
have  prevented  gross  injustice  by  decid- 
ing against  the  president  judge  upon 
questions  of  fact.  I  know  an  instance  of' 
a  case  which  was  brought  in  court  where 
a  gentleman  of  high  standing  was  con- 
victed of  the  crime  of  seduction,  and  if 
the  testimony  of  the  prosecutrix  at  the 
time  had  been  correct,  it  was  a  most  out- 
rageous case.  I  was  concerned  at  the 
time  for  the  prosecution.  A  motion  was 
made  forr  a  rsew  trial  oiij  the  ground  that 
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the  prisoner  had  not  had  proper  time  to  pre- 
pare the  cause  and  that  he  had  testimony 
whicb,  had  it  been  i^ossible  to  produce 
on  the  trial,  would  have  shown  beyond  a 
reasonable  doubt,  in  fact  conclusively, 
that  he  was  innocent  of  the  charge.  The 
president  judge  having  become  impressed 
by  the  testimony  of  the  young  lady  on 
the  stand  of  his  guilt,  refused  a  new  trial, 
but  the  associate  judges  over-ruled  him 
and  a  new  trial  was  granted.  In  a  very 
few  months  after  the  granting  of  the  new 
trial,  that  woman  was  delivered  of  a 
child,  which  proved  the  fact  to  have  been 
that  that  child  must  have  been  begotten 
months  before  she  knew  the  prisoner  at 
the  bar.  In  that  case,  that  young  man, 
who  stood  high  in  the  community,  and 
who  but  for  the  interposition  of  the  asso- 
ciate judges  would  have  been  sent  to  the 
penitentiary,  was  saved  from  disgrace 
and  from  eternal  infamy. 

Then  again  there  are  other  cases.  Weall 
know  that  in  pauper  cases  the  court  de- 
cide upon  the  facts  as  well  as  the  law. 
We  know  that  in  those  cases  the  facts  are 
all  submitted  to  the  court ;  and  while  I  do 
not  iindertake  to  say  that  the  associate 
ought  to  interfere  with  the  president 
judge  upon  questions  of  law,  I  do  under- 
take to  say  that  when  it  comes  to  ques- 
tions of  fact,  they  are  as  competent  and 
even  more  competent  to  determine  them 
than  a  man  whose  whole  life  has  been 
spent  in  conducting  law  suits;  because  the 
profession  of  the  law  has  a  tendency  to 
make  a  man  jiartial,  and  when  he  comes 
to  deal  with  facts  purely,  he  is  not,  in  my 
opinion,  as  capable,  in  many  instances,  of 
judging  as  are  men  of  sober,  sound  com- 
mon sense,  wlio  do  not  pretend  to  know 
any  law. 

There  are  various  other  cases,  as  the 
chairman  well  knows,  such  as  motions 
for  new  trials,  in  which  ver3'  frequently 
questions  of  fact  are  to  be  determined  by 
the  court.  There  are  cases  of  motions  to 
open  judgments,'rules  to  show  cause,  in 
all  of  which  the  court  must  take  into  con- 
sideration the  facts ;  and  very  frequently, 
in  fact  in  the  majority  of  instances,  facts 
alone  are  the  basis  of  the  application. 

Now,  I  say  tiiat  I  am  unwilling,  for  one, 
to  submit  to  a  single  lawj'er  on  the  bench 
the  determination  of  all  the  questions  of 
fact  upon  which  a  court  from  time  to 
time  is  bound  to  pass.  I  am  unwilling  to 
submit  to  a  single  lawyer  sitting  upon  the 
bench  the  question  ot  my  liberty  at  all 
times.  When  he  is  vested  with  the  dis- 
cretion which  the  law  vests  in  him  in 


passing  sentence,  when  he  can  imprison 
me  one  year  or  ten  years,  I  want  the  in- 
terposition of  men  bound  by  ties  which 
connect  them  more  intimately  with  the 
people,  rather  than  submit  my  fate  to  a 
single  lawyer  sitting  upon  the  bench.  1 
say  that  in  all  these  matters  of  discretion, 
the  associate  judges  are  indispensable  to 
keep  ihat  balance  upon  the  bench  which 
I  apprehend  is  necessary  to  promote  the 
ends  of  justice. 

The  Chairman.  The  Chair  is  obliged 
to  remind  the  delegate  that  his  time  has 
expired. 

Mr.  Metzoer.    I  am  done. 

Mr.  De  France.  I  do  not  rise,  Mr. 
Chairman,  for  the  purpose  of  discussing 
this  question  at  any  great  length.  I 
merely  wish  to  call  the  attention  of  the 
committee  to  the  importance  of  this 
amendment.  In  my  opinion,  there  mvist 
be  some  such  amendment  as  this  adopted, 
or  else  we  must  retain  the  associate 
judges.  I  do  not  know  that  the  number 
is  precisely  right ;  but  there  must  be 
something  of  tliis  kind  adopted  or  else 
we  must  retain  the  associate  judges.  I 
think  if  we  adopt  some  system  of  this 
kind  justice  will  always  be  speedy  in  the 
county  ;  that  is,  if  we  make  proper  selec- 
tions forjudges.  They  can  do  all  the  au- 
ditingand  all  the  road  business  and  every 
thing  else ;  and  if  they  reside  in  the 
county,  they  could  serve  as  judges  for 
much  less  salary  than  they  do  now,  mov- 
ing around  as  they  do  in  districts.  The 
most  expensive  part  of  the  duties  of 
judges  now  is  the  cost  of  traveling 
through  their  districts. 

I  think  that  the  committee  ought  to  con- 
sider carefully  this  amendment  of  the  dis- 
tinguished gentleman  from  Allegheny 
(Mr.  S.  A.Purviance.)  If  it  is  not  adopted, 
or  something  very  nearly  like  it,  I  shall 
vote  for  retaining  the  associate  judges.  I 
think  thirty  thousand  as  the  number  of 
population  required  is  rather  small,  al- 
though it  would  give  more  of  the  counties 
judges.  There  are  plenty  of  good  men 
who  will  be  anxious  to  obtain  the  honor 
of  being  a  judg?  under  this  system,  and 
we  can  afford  to  pay  the  judges  pretty 
nearly  as  much  as  the  district  judges 
now  receive,  if  we  do  away  with  the  as- 
sociate judges. 

In  view  of  these  facts,  without  discuss- 
ing the  matter  at  any  great  length,  it 
seems  to  me  that  we  ought  to  consider 
Avell  this  plan.  It  must  be  remembered 
that  no  plan  has  yet  been  adopted  to 
render  the  business  of  the  Supreme  Cour 
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any  less  than  it  now  is.  If  we  have  the 
proper  kind  of  judge  in  every  county  he 
can  consider  ever^v  case  with  the  greatest 
care  ;  he  can  examine  all  the  autliorities 
upon  it;  he  can  keep  wp  the  business  of 
the  court  within  three  months  all  the 
time  if  he  wishes  to  do  so;  and  after  he 
iias  considered  every  case  carefully,  I 
think  there  will  be  but  few  cases  go  to  the 
Supreme  Court.  We  have  decided  that 
we  will  have  no  intermediate  court,  and 
in  that  I  concurred. 

For  these  reasons  I  shall  vote  for  the 
amendment  of  the  gentleman  from  Alle- 
gheny, and  I  hope  it  will  be  adopted  by 
the  committee. 

Mr.  Baer.  I  rise  to  endorse  the  amend- 
ment of  the  gentleman  from  Allegheny, 
for  I  believe  it  is  a  step  in  the  right  direc- 
tion. As  he  so  well  said,  next  to  our  pro- 
viding against  special  legislation  and 
protecting  the  i>eople  against  monopolies 
and  corporations,  there  is  no  other  thing  in 
which  they  have  a  greater  interest  than  a 
judicial  system,  and  especially  that  which 
will  bring  home  to  the  doors  of  each  man 
a  court  to  which  he  can  resort  when  he  is 
injured  in  person  or  property. 

It  has  been  argued  here  that  it  will  be 
better  to  have  the  districts  composed  of  a 
nuniber  of  counties,  with  a  number  of 
judges  in  the  district.  Those  who  have 
had  no  experience  in  that  way  will  find 
to  their  sorrow  after  they  get  two  or  three 
judges  in  a  combination  of  counties  to 
hold  courts  alternately  that,  instead  of 
benefiting  the  administration  of  justice, 
they  simply  injure  it. 

We  have  a  district  in  w  hich  we  have 
two  judges,  and  they  are  eminent  men. 
We  have  not  a  word  of  complaint  as  to  the 
qualifications  or  business  capacity  of  eith- 
er; but  we  have  this  to  complain  of,  and 
I  apprehend  the  same  trouble  will  be 
found  everywhere  where  causes  are 
tried  in  the  same  manner ;  we  do  not  get 
along  as  fast  now  with  two  judges  on  the 
bench  as  we  did  in  the  daj's  when  Judge 
Black  presided  over  the  entire  district ; 
and  yet  I  venture  to  say  we  have  not  as 
much  business  to-day,  certainly  not  of 
the  same  character,  as  we  had  in  those 
early  days.  The  trouble  arises  from  this 
cause:  The  judges,  living  as  thej-- must 
in  one  or  the  other  of  the  four  counties, 
must  travel  from  county  to  'county ;  and 
so  far  as  our  county  is  concerned  the 
courts  can  only  open  at  about  two  o'clock 
on  Monday.  That  is  about  equivalent  to 
no  session  on  the  first  day,  for  the  reason 


that  the  judges  do  not  deem  it  proper  to 
travel  on  Sunday,  and  there  is  no  train 
that  can  connect  so  as  to  reach  us  before 
that  time  on  Monda.y  ;  but  the  jury  is 
there,  the  suitor  and  his  witnesses  are 
there,  the  expenses  of  the  court  go  on, 
and  yet  there  is  no  business  done  on  Mon- 
day. When  Saturday  comes  the  j  udge  of 
the  court  becomes  impatient  and  anxious 
to  get  home,  and  we  have  found  by  expe- 
rience that  if  there  is  an  important  case 
to  be  tried  it  is  not  safe  tQ  let  it  be  called 
on  Saturday.  The  result  is  that  on  Mon- 
day and  Saturday  very  little  business  is 
done,  and  instead  of  a  week's  court  we 
have  but  four  days;  cases  must  be  con- 
tinued, and  are  continued,  from  term  to 
term  ;  costs  are  multiplied,  and  the  peo- 
ple have  to  pay  them.  Will  you  tell  me 
that  the  people  will  less  readily  pay  com- 
l^ensation  to  the  judges  of  the  Common- 
wealth than  they  will  these  accumulated 
costs  in  consequence  of  the  delay  ?  They 
would  much  rather  pay  douljle  the  num- 
ber of  jvidges,  and  have  justice  adminis- 
tered speedily,  than  they  would  pay  for  a 
less  number  of  judges  and  make  up  a 
greater  amount  in  accumulated  costs  both 
to  themselves  and  the  county. 

But  that  is  not  the  only  objection.  One 
of  the  judges  holds  court  during  one 
term,  and  as  every  lawyer  must  be  con- 
versant with  the  fact,  a  question  arises 
that  during  that  term  is  not  decided.  The 
judge  who  then  presided  takes  the  pa- 
pers with  him  to  determine  at  some  fu- 
ture day.  If  he  does  not  come  to  hold 
the  next  term  of  the  court,  those  papers 
are  not  there,  and  the  decision  is  not  ren- 
dered,and  the  case  goesover,and  goes  over 
to  another  term.  If  at  the  next  term  he 
is  there,  the  case  goes  on  ;  if  not,  and  his 
associate  is  there,  it  is  continued  again. 
Thus  there  is  continuance  after  continu- 
ance. 

The  people  of  the  interior  are  complain- 
ing of  this  style  of  administering  justice  ; 
they  prefer  that  there  shall  be  a  judge  in 
each  county.  The  limitation  of  twenty- 
five  thousand  I  apprehend  is  about  the 
right  figure.  It  should  not  be  any  less; 
nor  do  I  think  it  should  be  much  more, 
because,  by  placing  a  law  judge  in  each 
county,  you  can  dispense  Avith  the  asso- 
ciate judge  and  can  safely  abolish  that 
office.  If  the  judge  has  not  enough  to  do, 
you  can,  by  law,  give  him  some  other 
duties.  He  can  be  judge  of  the  orphans' 
court  as  well  as  of  the  common  pleas.  He 
might  possibl\^  attend  also  to  all  the  busi- 
ness of  the  register's  office,  and  in  that 
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way  his  time  could  be  profitably  employ- 
ed and  to  the  ivdvantage  of  the  people. 

If  that  is  not  adopted,  how  do  yon  jus- 
tify the  enactment  of  the  twenty-sixth 
section  which  abolishes  the  office" of  asso- 
ciate judge  ?  lo  do  so  would  be  manifest 
injustice  to  many  portions  of  the  State 
whei'e  no  president  judge  of  the  common 
pleas  resides.  You  are  compelled  for  all 
the  small  minu-tiie,  for  all  the  chamber 
business,  to  travel  out  of  the  county  to 
hunt  up  the  person  who  alone  is  author- 
ized to  stay  a  writ,  and  during  the  time 
you  will  be  hunting  the  judge,  very  man- 
ifest injustice  may  be  done  to  the  citizen 
of  that  particular  district,  who  is  in  search 
of  j  ustice. 

In  order  to  avoid  that  difficulty,  if  we 
wish  to  dispense  with  the  associate  judge, 
not  learned  in  the  law,  let  us  have  a  law 
judge  in  each  county.  The  people  will 
endorse  it.  They  will  take  more  pleasure 
in  endorsing  our  Constitution,  and  this 
will  bring  many  men  to  the  support  of 
it  whom  possibly  we  could  not  get  in 
any  other  way.  If  this  is  voted  down, 
then,  although  I  see  no  necessity  for  asso- 
ciate judges  in  places  where  3'ou  have 
the  common  pleas  law  judges,  yet  I  shall 
be  compelled  to  vote  against  the  criginal 
section  in  order  that  we  may  have  some 
person  in  our  county  to  exercise  the  du- 
ties that  are  now  devolved  on  these  offi- 
cers. I  hope  the  amendment  of  the  gen- 
tleman from  Allegheny  will  be  i>assed. 

Mr.  Bowman.  I  rise,  sir,  for  the  pur- 
pose of  making  the  inquiry  whether  an 
amendment  to  an  amendment  ia  in  order. 

The  Chairman.     It  is. 

Mr.  Bowman.  I  move  to  strike  out 
"  twenty-five"  and  insert  "thirty."' 

INIr.  Wherry.  There  is  an  amendment 
to  the  amendment  pending. 

The  Chairman,  The  Chair  did  not  un- 
derstand the  delegate  from  Cumberland 
to  offer  an  amendment.  The  delegate 
from  Cumberland  is  correct,  however,  as 
the  Chair  is  now  informed  by  the  Clerk. 
An  amendment  to  the  amendment  is 
pending,  and  therefore  the  amendment  of 
the  delegate  from  Erie  is  not  in  order. 

Mr.  Bowman.  Very  well  ;  but  as  I 
have  the  floor  I  wish  to  make  a  few  re- 
marks. I  am  inclined  to  favor  the  propo- 
sition presented  by  the  gentleman  from 
Allegheny  with  the  modification  I  have 
suggested.  I  am  inclined  to  think  twen- 
five  thousand  is  toosmallanumber  as  the 
limitation  ;  hence  I  would  make  it  thirty 
thousand,  and  for  this  reason  :  I  find  by 
reference  to  the  population  of  the  counties 


that  we  have  eighteen  counties  containing' 
less  than  twenty-flve  thousand  inhabitant.% 
I  find  upon  a  farther  examination  that 
seven  of  the  counties  containing  less  than 
twenty-live  thousand  inhabitants  happen 
to  be  located  in  juxtaposition  geographi- 
cally. There  are  Potter,  M'Kean,  Cam- 
eron, Elk,  Warren,  Forest  and  JefTerson, 
containing  less  than  twenty-five  thou- 
sand inhabitants.  The  territory  embraced 
in  these  seven  counties  eonld  be  formed 
into  two  judicial  districts,  all  of  them  join- 
ing geographieally.  The  county  of  War- 
I'en  approximates  near  twenty -five  thou- 
sand inhabitants,  and,  perhaps,  contains 
that  number  of  population  to-day.  I  am 
in  favor  of  the  formation  of  separate  judi- 
cial districts  by  providing  that  each  coun- 
ty containing^  a  popuLation  exceeding' 
thirty  thousand  shall  be  forn^ed  into  a 
district.  I  think  it  will  have  its  advan- 
tagea.  In  the  first  place,  we  shall  have- 
one  judge  to  preside  over  the  court  of 
common  pleas,  instead  of  two  as  we  have 
now.  I  think  that  every  practicing  attor- 
ney who  has  had  anything  to  do  in  the 
courts  since  we  have  elected  associate  law 
judges,  is  awai^e  of  the  fact  that  it  very 
frequently  happens  that  in  our  business' 
in  the  court  the  judges  do  not  agree  upoo 
the  saiue  question.  A  question  is  decided 
to-day  by  the  presiding  judge  in  the 
court,  and  next  week  or  at  some  future 
time  the  same  legal  proposition  is  present- 
ed to  the  ather  judge,  and  he  maj^  take  a 
very  different  view  of  it.  Hence  the  de- 
cisions are  left  uncertain  ;  and  in  the 
large  districts  where  we  have  two  judges 
this  plan  would  obviate  the  necessity  of 
I>erforming  tbeamount  of  travel  that  they 
necessarily  have  to  perform  at  present. 

And,  sir,  I  am  opposed  to  the  original 
section  abolishing  the  associate  judges  in 
tlie  State  not  learned  in  the  law,  unless 
the  substitute  presented  by  the  gentleman 
from  Allegheny  prevails.  Every  gentle- 
man must  know  very  well  that  it  is  abso- 
lutely necessary  to  have  a  judge  in  the 
county.  Where  would  you  go  to  have  a 
writ  of  habeas  corpus  issued"?  Out  of 
your  county,  it  maj"-  be  fifty  or  one  hun- 
dred miles.  To  do  that  you  have  to  go 
before  a  j  ndge.  Bo  to  get  a  rule  to  stay 
an  execution  in  the  hands  ot  the  sheriff; 
it  would  comj.^1  you  to  leave  the  county 
Avhere  tfie  writ  issued  and  go  to  an  ad- 
joining county  in  your  distrtct  and  find 
some  judge  that  could  grant  a  rule  to  stay 
proceedings  for  the  time  being  until  you 
could  have  a  hearing  in  court.  It  is  im- 
portant that  in  the  counties  which  aie 
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not  separate  judicial  districts,  wo  should 
have  a  judge  to  perform  these  judicial 
functions,  and  many  others  that  might  be 
mentioned. 

Xow,  iSfr.  Chairman,  I  hope  the  gentle- 
man in  front  of  me  (Mi-.  Wherry)  will  so 
modify'  his  amendment  that  we  may  be 
able  to  get  before  the  committee  this 
liropositioii :  That  in  all  counties  con- 
taining a  population  of  thirty  thousand 
inhabitants,  we  may  have  a  separate  judi- 
cial district.  I  think  twenty-five  thou- 
sand is  too  small ;  it  will  not  pay  the  ex- 
penses of  the  court  to  be  run  in  these 
small  counties.  With  this  modification 
I  shall  heartily  support  the  proposition  of 
the  gentleman  from  Allegheny. 

Mr.  Lilly.  Mi*.  Chairman  :  I  agree  with 
what  the  gentleman  from  Erie,  (Mr.  IjOw- 
man,)  has  said,  excepting  that  I  think 
30,000  is  too  small.  25,000  is  too  small, 
and  I  think  30,000  is  also  too  small,  and 
for  this  reason:  Carbon  county  comes 
very  nearlj'  vip  to  the  30.000,  and  I  am 
very  sure  there  is  not  business  enough 
there  to  keep  a  judge  employed  half  tiie 
time.  I  think  30,000  is  too  small.  I  would 
vathersce  the  limitation  40,000,  and  in  that 
form  I  should  he  in  favor  of  the  proposi- 
tion of  the  gentleman  from  Allegheny.  I 
believe  it  is  necessary  in  counties  where 
you  have  so  much  population  to  have  as- 
sociate judges,  either  one  or  more.  I  am 
in  favor  of  tlic  proposition  with  the  altera- 
tion, running  up  a  sufficient  population  to 
employ  the  judge. 

Mr.  S.  A.  PuKViANCE.  Mr.  Chairman : 
For  the  purpose  of  having  a  test  vote  on 
the  principle  embodied  in  my  amend- 
ment, I  will  withdraw  the  proposition  as 
to  the  number  25,000,  leaving  that  a  blank 
in  the  amendment. 

The  Chairman.  The  delegate  from 
Allegheny  is  informed  that  he  cannot  do 
that  now,  inasmuch  as  there  is  an  amend- 
ment to  his  amendment  pending. 

Mr.  Clark.  It  may  be  done  by  con- 
sent. 

]Mr.  S.  A.  PuRViANCE.  I  ask  leave  to 
modify  ni}'  amendment  by  striking  out 
'25,000,  leaving  the  number  blank,  until 
vrepasson  the  proi^osition  itself,  and  then 
the  committee  can  fill  the  blank. 

The  Chairman.  The  Chair  will  inform 
the  delegate  from  Allegheny  that  he  may 
withdraw  the  words  "  25,000  "  and  leave 
that  blank,  but  that  still  leaves  the  amend- 
ment oflered  bj'  the  delegate  from  Cum- 
berland before  the  committee,  as  an 
amendment  to  the  amendment. 


Mr.  Whp:krv.  To  i-elievc  the  difficulty 
I  should  be  very  glad  to  withdraw  my 
amendment  to  the  amendment  for  the 
present. 

The  Chairman.  The  delegate  from 
Cumberland  withdraws  his  amendment 
to  the  amendment  for  the  present. 

Mr.  Bowman.  Then  I  move  to  insert 
50,000.     ["No."    "No."] 

The  Chairman.  The  delegate  from 
Eri'C  moves  to  amend  by  filling  the  blank 
with  "30,003,"  the  number  being  now 
blank. 

Mr.  Bowman.  Well,  1  will  withdraw 
it  until  we  can  get  a  vote  on  the  main  pro- 
position. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  delegate  from 
Allegheny. 

^Ir.  Fi^LtON.  I  move  to  amend  the 
amendment. 

]Mr.  W'herrv.  Permit  me  to  saj'  that  I 
think  this  is  not  quite  right. 

The  Chairman.    The  Chair  cannot  reg- 
ulate understandings  between  gentlemen. 
Mr.  Wherry.    I  withdrew  my  amend- 
ment to  allow  the  amendment  ot  the  gen- 
tleman from  Alleghen}'  to  be  modified. 

The  Chairman.  The  amo«dment  of 
the  delegate  from  Cumberlanel  was  with- 
drawn, and  the  Chair  cannot  prevent  an- 
other delegate  from  offering  an  amend- 
ment. The  delegate  from  Westmoreland 
moves  to  strike  out  the  amendment  of- 
fered by  the  delegate  from  Allegeny  and 
insert  what  will  be  read. 

The  CcKRK  read  the  words  to  be  in- 
serted, as  follows : 

"Until  otherwise  provided  by  law,  the 
common  pleas  districts  shall  continue  as 
they  are.  Each  district  shall  be  entitled 
to  one  judge  for  every  50,000  of  its  popu- 
lation, the  manner  and  terms  of  election 
to  meet  increase  of  population  to  be  fixed 
by  law.  Unless  there  be  more  judges 
than  counties  in  any  district,  no  two 
judges  thereof  shall,  during  their  contin- 
uance in  office,  reside  in  the  same  county. 
The  judges  shall  have  the  right  to  select 
counties  of  residence  in  the  order  »f  the 
date  of  their  commission.  The  right  to 
preference  between  those  holding  com- 
missions of  the  same  date  shall  be  deter- 
mined by  lot." 

Mr.  Clark.  M^r.  Chairman:  I  have 
but  a  few  words  to  say  on  this  subject. 
The  question  is  very  distinctlj^  raised 
here  bj^  the  amendment  of  the  gentle- 
man from  Westmoreland  between  single 
districts  and  districts  containing  more 
t!:an  one  judge.    I  am  very  clear  m  my 
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own  conviction  that  the  single  district 
system  is  the  better  plan. 

The  amendment  offered  by  the  gentle- 
man from  Allegheny  embodies  that  sys- 
tem I  think  in  very  clear  and  compre- 
hensive language ;  and  now  that  the 
number  of  inhabitants  necessary  to  con- 
stitute a  single  district  is  stricicen  out, 
and  left  blank,  we  have  the  one  principle 
arrayed  against  the  other,  unembarrassed 
bj'  any  figures  whatever.  It  will  be  ob- 
served that  the  system  proposed  by  the 
gentleman  from  Alleghenj''  is  a  flexible 
system.  It  provides  for  the  election  of  a 
single  judge  in  every  county  having  a 
given  popvilation,  and  as  many  additional 
judges  as  the  Legislature  sliall  find  the 
business  of  the  district  requires. 

This  is  a  flexible  system  which  will 
yield  to  suit  the  wants  and  necessities  of 
the  people  and  which  can  be  regulated 
"without  any  difficulty  whatever.  It  pro- 
vides further  that  counties  containing  a 
population  less  tlian  is  sufficient  to  con- 
stitute a  single  district  shall,  if  it  be  prac- 
ticable, be  formed  into  convenient  single 
districts,  carrying  out  the  same  principle 
which  is  embodied  in  the  first  part  of  tlie 
amendment  ;  and  if  necessity  requires  it, 
if  a  county  containing  a  less  population 
than  the  amount  fixed  cannot  be  conve- 
niently connected  in  a  single  district  it 
may  be  attached  to  a  district  having  a 
judge. 

Further  than  tliis,  it  is  manifest  to  all 
members  of  the  bar,  who  have  been  in  the 
regular  practice  of  the  law  in  this  State, 
that  it  is  absolutelj''  essential  that  we  have 
a  judge  within  the  limits  of  everj^  county, 
whether  that  judge  be  a  president  judge, 
a  law  judge,  or  an  associate  judge  not 
learned  in  the  law.  One  of  them  is  essen- 
tial to  the  successful  and  convenient  prac- 
tice of  law. 

I  think,  if  I  discover  any  sentiment  in 
this  Convention,  I  seealmosta  unanimous 
sentiment  here  to  abolisli  the  system  of 
associate  judges  not  learned  in  the  law; 
and  if  we  do  we  are  reduced  to  the  abso- 
lute necessity  of  providing  a  law  iudgc  in 
every  county  of  the  Commonwealth  as  I'ar 
as  practicable.  Hence  my  friend  from 
Allegheny  has  embodied  it  in  this  pro- 
vision "  tliat  the  olFice  of  associate  judge 
not  learned  in  the  law  is  abolished  except- 
ing in  counties  not  forming  separate  dis- 
tricts; but  tlie  several  associate  judges  in 
office  when  this  Constitution  shall  be  ad- 
opted shall  serve  for  their  respective  terms. 

I  say,  then,  that  this  is  a  flexible  sj'stem 
which  will  carrj'  out  its  own  provisions 


and  accommodate  itself  to  the  wants  and 
necessities  of  every  community  and  every 
judicial  disti-ict.  We  have  fairly  pre- 
sented before  us  here  the  respective 
merits  and  demerits  of  the  single  county 
judicial  system  and  the  triple  system 
presented  by  the  gentleman  from  Fayette 
(Mr.  Kaino,)  or  any  other  svstem  embrac- 
ing two  or  more  j  udges  and  two  or  more 
dltlerent  counties  in  the  same  district.  I 
tliink  it  is  clear  to  every  lawyer  who  has 
practiced  law  in  this  State,  that  where  you 
have  a  number  of  judges  alternating  on 
the  bench  in  a  country  district,  (the  same 
difficulty  does  not  exist  in  the  populous 
counties  a,nd  in  the  cities,)  and  an  im- 
portant application  is  made  before  one  of 
these  j  udges — Judge  A,  for  example  ;  per- 
haps it  is  complicated  bv  many  questions 
ot  fact;  perhaps  it  is  complicated  in  tlie 
application  of  the  law  to  those  facts,  and 
it  will  require  a  discussion  of  half  an 
hour  or  an  hour  to  adapt  it  to  the  com- 
prehension of  the  judge  on  the  bench; 
Jie  makes  some  preliminary  order,  per- 
haps regulating  the  form  or  manner  of 
giving  notice  to  one  of  tlie  parties.  Three 
months  run  around — about  tlie  internal 
between  our  courts  in  tlie  country — and 
Judge  B  is  upon  the  bench.  Then  yon 
call  up  your  application  as  you  left  it  on 
the  previous  occasion.  Judge  B  requires 
tliat  same  argument  of  an  hour  in  length. 
The  facts  are  all  unknown  to  him.  He 
cannot  knov/  what  was  discussed  b(  fore 
Judge  A  as  he  was  not  present  at  the  pre- 
vious argument ;  he  was  at  that  time  hold- 
ing court  in  some  other  count}',  and  he 
does  not  know  anything  about  it ;  conse- 
quently the  attorney  is  put  to  the  duty  of 
re-producing  the  facts  and  applying  the 
law  iu  this  same  case  over  again  for  the 
information  and  benefit  of  .Judge  C 
Perhaps  upon  more  reflection  he  thinks 
that  lie  would  not  have  made  the  order 
that  Judge  A  made,  but  inasmuch  as  ho 
has  commenced  the  case,  inasmuch  as  he 
understands  it  fully  and  completely,  he 
will  hold  it  over;  three  months  more  run 
round,  and  then  perhaps  we  have  Judge 
C  on  the  bench,  and  we  have  tlie  same 
trouble.  Thus  we  have  an  interval  of 
nine  months  from  the  time  the  applica- 
tion was  originally  made  before  you  make 
any  sort  of  progress  in  it  at  all.  This 
practical  difficulty  would  not  occur  in  the 
city,  for  your  judges  live  next  door  to 
each  other,  meet  each  other  daily  in  their 
professional  intercourse  or  on  the  bench, 
and  can  confer  and  compare  notes  and 
dispatch  business ;  but  in  the  country  with 
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a  judge  living  in  one  count3%  a  second 
judge  in  a  second  county,  and  a  third 
judge  in  a  tliird,  where  tlie\'  have  not  tlie 
means  of  communicating  with  eacli  other 
readily,  we  liave  all  this  inconvenience. 

Again,  we  have  a  motion  made  for  a 
new  trial ;  after  having  jiursued  your  ad- 
versary to  the  end,  driven  him  to  the  wall 
and  brought  him  up  to  tlie  bar  of  the 
court  and  recovered  a  verdict,  a  motion 
is  made  for  a  new  trial.  That  motion 
must  nccessjirily  be  argued  before  the 
judge  that  tried  the  case  because  he  only 
knows  the  facts  of  the  cause,  observed  the 
bearing  of  the  witnesses,  and  understands 
the  merits  of  the  motion.  That  motion, 
perhaps  from  the  press  of  business,  was 
not  disposed  of  when  he  was  on  the  bench, 
and  when  the  next  term  comes  around 
you  have  anew  judge.  He  did  not  try 
that  case  ;  he  knows  nothing  at  all  of  the 
facts.  It  may  have  consumed  a  whole 
week  in  eliciting  the  facts.  He  knows 
nothing  about  them.  He  cannot  hear  a 
motion  for  a  new  trial ;  he  is  incon\petent 
to  hear  it;  he  knows  that  he  is  Incompe- 
tent to  hear  it ;  he  declines  to  hear  it,  and 
it  has  to  go  over  three  months.  In  the 
country  we  would  be  subjected  to  all  this 
delaj'  under  the  system  proposed  by  the 
gentleman  from  Westmoreland  (Mr.  Ful- 
ton.) I  think,  Mr.  Chairman,  that  we 
can  be  accommodated  in  no  way  so  well 
as  for  every  county  to  have  its  own  judge 
before  whom  all  of  its  cases  can  be  tried, 
by  whom  all  the  adjudications  can  be 
given.  He  will  of  course  reside  at  the 
countj'  seat  of  the  county  and  we  can 
make  our  applications  in  vacation ;  we 
can  have  our  important  causes  in  equity 
and  other  important  causes  discussed  be- 
fore him  at  length  at  chambers. 

We  can  have  our  business  dispatched 
and  the  progress  of  our  cases  advanced 
very  mucli  by  having  in  each  county  its 
own  judge,  agreeing  on  some  standard  of 
population,  whatever  may  be  adopted. 
We  will  thus  avoid  all  the  delay  which  any 
other  sj^stem  affords.  Itisvery  well  known 
that  the  defence  of  a  rascally  litigant  is 
delay.  As  soon  as  3'ou  dig  him  out  of  one 
hole  he  crawls  into  another,  and  if  he  can 
find  as  manj'-  lairs  as  will  keep  you  dig- 
ging him  out  until  he  is  insolvent,  he  will 
resort  to  them  all.  The  pride  of  Pennsyl- 
vania heretofore  has  been  that  we  have 
had  a  single  court  of  first  resort  and  a 
single  court  of  last  resort,  and  that  there 
are  only  two  places  in  which  any  delay 
can  be  interposed.  Do  not  let  us  adopt  a 
fej-stem  of  alternating   judges  upon  our 


benches  in  order  to  make  trouble,  cause 
delay  and  add  expense. 

Some  reference  has  been  made  this 
morning  to  the  judicial  district  in  which  I 
reside.  It  reaches  from  Parker's  Land- 
ing to  the  spur  of  the  Allegheny  moun- 
tains, and  from  the  couuty  of  Fayette, 
which  lies  upon  the  southern  border  of 
the  State,  to  the  county  of  Jefferson.  It 
contains  a  population  of  one  hundred  and 
fifty  thousand  or  thereabouts,  perhaps 
more,  certainly  not  less;  we  have  but 
one  judge  and  we  never  have  had  more. 
It  is  a  fact  that  we  are  behind  some  five 
thousand  causes  in  that  district  and  a  suit 
brought  to-day  will  probably  not  be  tried 
lor  three  or  four  years.  This  is  the  hole 
that  our  litigants  crawl  into.  We  want 
the  Convention  to  fill  it  up  and  we  want 
it  filled  up  by  adopting  a  system  which 
will  put  a  judge  into  each  county  of  our 
district.  I  am  sure  I  cannot  be  charged 
with  any  selfish  purpose  in  this.  I  live 
in  Indiana  county,  and  that  fact  is  sufli- 
cient  to  satisfy  the  committee  that  I  have 
no  selfish  purpose  in  view.  [Laughter.] 
I  am  sure  I  do  not  desire  anything  selfish 
in  this  ;  but  we  want  a  judge  in  our  own 
county,  a  judge  to  whom  we  can  resort 
on  all  occasions  and  at  all  times  for  ths 
dispatch  of  our  business,  and  I  think  that 
no  objection  will  be  made  to  this  by  inr 
constituency — who  only  desire  to  have 
their  business  speedily  and  properly  dis- 
posed of.  I  hope  therefore  that  the  system 
embodied  in  the  amendment  oftVred  by 
the  gentleman  from  Westmoreland  (]\Ir. 
Fulton)  may  be  defeated  and  the  svscem 
suggested  by  the  gentleman  Irom  Alle- 
gheny (Mr.  Purvianee)  may  be  adopted 
by  the  committee. 

I  heard  the  earnest  and  very  able  effort 
of  my  colleague  from  Westmoreland  (Mr. 
Fulton)  but  I  think  I  know  the  feelings 
and  wants  of  my  constituents.  I  feel 
quite  certain  that  nothing  could  be  done 
to  advance  the  interests  of  the  profession 
in  our  community  more  than  to  adopt 
this  separate  system  and  fi^  the  amount 
at  whatever  the  Convention  in  its  wisdom 
may  think  best.  Our  county  has  a  popu- 
lation of  "ij,o:)9.  The  principle  is  what  we 
are  after,  and  we  think  we  shall  prevent 
this  unreasonable  delay  and  accommo- 
date the  wants  of  the  people  of  our  dis- 
trict and  of  every  other  district  in  the 
Commonwealth  better  by  this  system 
than    by  any  other. 

Mr.  M'MuRRAY.  I  wish  to  make  some 
remarks  on  this  question,  but  it  is  about 
one  o'clock. 
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Mr.  DALt.AS.  Mr.  Chairman  :  I  move 
that  the'  committee  of  the  wl^ole  rise,  re- 
port progress,  and  ask  leave  to  sit  again. 

Tlie  motion  ■was  agreed  to.  The  com- 
mittee rose  'f  and  the  President  having  re- 
sumed tlie  cliair,  the  Chainnan  (Mr.  Har- 
ry Wlitite)  reported  thfit  the  conxn*ittee 
of  the  whole  liad  had  uncJer  consideration 
the  article  (No.  15)  reported  by  the  Com- 
mittee on  the  Judiciary  and  bad  in- 
stiTicted  him  to  report  jwogress  and  ask 
leave  to  sit  again. 

Leave  was  granted  the  committee  of  tlie 
whole  to  sit  again  this  afternoon. 

Mr.  Darlington.  I  move  that  the 
Convention  take  a  recess. 

Tlie  motion  was  agreed  to  ;  and  (at  one 
o'clock  and  four  rninvites  P..  M.)  the  Con- 
vention took  a  i^ecesB  until  tbre«  o'clock 
P.  M. 

AFTERhiOON  SESSION. 

The  Convention  re-a.ssembled  o,t  three 
o'clock,  P.  M, 

THE   JUOICIAL    .SYSTEM. 

Mr.  Dakl-ington.  I  move  that  tbe 
Convention  resolve  itself  into  committee 
of  the  vvliO'le  on  the  report  of  the  Con:s- 
inittee  of  tl^ke  Judiciary'. 

The  mc'tion  was  agreed  to  and  the  Con- 
vention resolved  itself  into  coniniittee  of 
the  wbole,  Mr.  Hany  White  in  the  chair. 

The  Chairman.  When  the  committee 
of  the  whole  rose  tbey  bad  under  consid- 
eration tl>e  twenty-sixth  section.  To  this 
an  anienctment  was  moved  by  the  dele- 
gate from  Allegheny  (Mr.  g>.  A.  Purvi- 
ance)  and  an  amendiwent  to  the  amend- 
ment was  n:>ovod  by  the  delegate  from 
Westmoreland  (Mr.  Fulton.)  The  ques- 
tion is  wpon  the  antendment  to  the 
amendment,  and  tlie  delegate  from  Jef- 
ferson (Mr.  M'Murray)  is  entitled  to  the 
floor. 

Mr.  M'Murray.  Mr.  Ciiairman  :  The 
discussion  on  this  cjuestion  shows  two 
facts.  'Ilie  first  is  that  this  Convention 
will  abolish  the  ofiico  of  associate  judge, 
and  the  other  is  that  we  need  more  judi- 
cial force  in  the  State.  Then  taking  it  for 
granted  that  associate  judges  will  be  done 
away  with,  and  that  we  need  an  increase 
of  judges  learned  in  the  law,  this  be- 
comes a  grave  practical  question.  Before 
abolishing  the  present  system,  or  materi- 
ally modifying  it,  we  should  thid  a  better 
one.  [s  either  of  tho  plans  before  us  bet- 
tor than  that  now  in  use?  or  if  they  are 
both  hotter,  which  of  the  two  proposed  is 
tlie  ])ctter  one? 


Associate'  judges  were  created  in  the- 
early  history  of  the  State  from  necessit3'.. 
Judges  learned  in  the  law  were  few,  and 
liad  to  hold  court  in  nsany  different  coun- 
ties, .Judges  were  often  needed'  to  do 
certain  things  when  it  was  very  inconve- 
nient to  reach  a  law  judge,  and  to'  meet 
this  want  these  judges  not  learr/ed  in  the" 
Isw  wereautborized.  And'  it  was  further 
thought  that  they  would  be  of  use  to  the 
Jaw  judges  in  assisting  then>' to  detenninc 
questions  of  fact,  as  in  the' case  of  applica-- 
tions  for  new  trials. 

But  it  seems  to  me  tliat  tho  necessity 
which  required  the  creation  of  the  ofHco' 
has  ixissed  away,  and  we  can  meet  the 
wants  that  they  were  intended  to  meet  in 
another  and  better  way.  I  grant  their 
i7sefulness  in  the  matter  of  hearing  ap- 
plications ffir  and  gi"anting  new  trials.  I 
think  (juestions  of  this-  kind  would  be 
better  detennined  bj'  two  c/i-  more  j  udges 
than  by  one,  for  if  a  m;istake  is  made 
there  is  no  mode  of  redresa  It  is  a  grave 
m:atter  to  put  so  mueh  power  and  respon- 
sibility in  the  hands  of  one  man.  Tho  plan 
pro[70sed  Ijy  the  delegate  from  All egh em' 
(Mr.  Furviaiice)  has,  to  my  mind',  this 
objection.  But  the  an^endment  offered 
by  the  delegate  from  Westmorland 
(Mr.  Fulton)  relieves  us  of  this  difficulty, 
for  by  it  we  will  have  two  judges  ins 
every  district  in  this  S-tate;  and  in  many 
more  than  this  number.  It  might  be  so 
modifted  as  to  put  a  law  judge  in  almost 
every  county  in  the  Statte  by  a  sligbt  re- 
arrangemtentof  the  districts.  Then  these 
judges  could  meet  in  each  countv  at  least 
once  in  eveiy  two  months  to  hear  mo- 
tions for  new  trials,  and  do  ail  that  would 
reffuire  the  intervention  of  associate 
judges.  I  stop  here  tc  inquire  whether 
this  would  not  l>e  batter  than,  to  leave  all 
to  the  judgment  of  one  man?  It  is  a 
question  that  affects  aln-jost  every  i>erson 
in  the  State  sooner  or  later.  We  must 
render  an  account  to  the  people  for  every 
change  we  make-  When  I  leave  this 
Convention  and  go  back  to  those  who 
sent  me  Iiere  I  want  to  be  able  to  give  a 
respectable  reason,  nay,  a  good  and  suf- 
ficient reason  for  every  change  I  have  as- 
sisted in  making.  I  want  to  be  able 
to  show  them  that  what  we  offer  is  better 
than  ^\■hat  we  propose  to  take  away.  > 

liy  this  amendment  you  say  that  asso- 
oiato  judges  are  not  needed  in  a  majority 
of  tho  counties  in  this  State.  I  grant  this 
and  go  farther,  and  say  tliey  are  not  need- 
ed in  any  count}'  in  the  State.  Vrithout 
any  disrespect  to  the  men  filling  these  of- 
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flees— for  I  acknowledge  that  they  are 
men  of  virtue,  men  of  intelligence,  and 
men  of  honesty — I  think  the  office  of  as- 
sociate judge,  filled  by  men  not  learned 
in  the  law,  and  who  have  the  right  to  pass 
upon  judicial  questions,  is  a  nuis^ance. 
In  a  majority  of  cases  that  come  before 
them  they  are  entirelj'-  useless  ;  and  I  can- 
not imagine  why  they  should  be  retaineii 
unless  it  be  for  ornament,  and  they  are 
rather  costly  for  that. 

Mr.  Wherky.  May  I  ask  the  gentle- 
man fi-om  Jelferson  a  question  ? 

Mr.  M'MuKRAY.    Yes,  sir. 

Mr.  Wherry.  I  suppose  they  would 
not  be  a  nuisance  unless  somebody  has 
complained  of  them. 

Mr.  ^Nl'MtTRRAY.  They  have  entailed  a 
large  cost  upon  the  .State,  and  in  many 
instances  have  prevented  right  from  being 
done. 

Mr.  Wherry.  The  gentleman  does 
not  answer  my  question.  I  ask  who  has 
complained  of  these  associate  judges  ba- 
ing  a  nuisance? 

Mr.  M'^MijRRAY.  I  will  answer.  In 
many  cases  that  come  before  the  courts, 
as  on  applications  for  license,  it  happens 
from  time  to  time,  in  fact  it  is  almost  the 
i-ule,  if  not  entirely  so,  that  these  judges 
are  approached  out  of  court,  and  are  im- 
portuned to  grant  or  refuse  the  application. 
The  officer  is  thus  degraded,  and  the  judi- 
cial ermine  is  draggled  in  the  dirt — and 
in  some  instances  money  has  been  taken 
by  these  judges  for  their  action  on  these 
questions.  These  questions  are  too  often 
decided  outside  the  court  instead  of  with- 
in it  upon  a  proper  hearing  of  the  cause. 
Therefore,  I  think  the  office  is  a  nuisance, 
for  it  works  injury  and  anno^'ance  to  the 
public. 

But,  Mr.  Chairman,  those  wlio  advocate 
this  amendment  want  to  continue  this 
burden  of  associate  judges  upon  part  of 
the  cDunties  of  the  State,  Avhile  the  other 
counties  shall  be  relieved  of  them.  Be- 
cause a  oount}^  is  small  it  must  continue 
to  bear  the  burden.  Now  if  they  are  not 
a  good  and  useful  thing  for  the  large  cDun- 
ties,  surely  they  are  not  a  good  and  useful 
thing  for  the  small  ones.  I  object  to  the 
principle  because  it  bears  unequally  upon 
the  different  counties  of  the  State.  It  is  a 
species  of  sjiecial  legislation.  T^et  us  adopt 
same  plan  that  will  bear  equally  and  alike 
wiwn  every  county. 

I  am  in  favor  of  the  proposition  offered 
by  the  delegate  from  Westmoreland  (]Mr. 
Fulton)  becaiise  it  comes  nearest  that  of- 
fered by  the  delegate  from  Fayette,  (Mr. 


Kaine,)  which  meets  my  approbation  en- 
tirely. 1  thnik  that  the  true  judicial 
system. 

It  was  truly  remarked  by  the  delegate 
from  Westmoreland  that  small  districts 
will  give  us  small  j  udges.  This,  as  a  rule, 
no  one  can  denj'.  The  smaller  the  county 
the  smaller  the  number  of  lavvyers  you 
have  to  select  your  j  udges  from.  In  coun- 
ties with  just  enough  population  to  bring 
them  within  the  rule,  you  have,  of  neces- 
sity, a  limited  number  of  persons  to  select 
from,  for  I  take  it  that  in  practice  the 
judge  will  almost  universally  be  selected 
within  the  district.  This  is  an  objection, 
for  in  many  instances  the  people  would 
not  have  the  reciuisite  luimber  to  choose 
from  to  insure  the  talent,  the  abilitj^  and 
the  fitness  that  should  characterize  the 
man  who  is  placed  upon  the  bench.  This 
would  not  be  felt  in  large  counties  like 
Philadelpliia  and  Allegheny,  where  law- 
yers are  very  numerous,  but  it  would  be 
a  serious  inconvenience  in  small  counties. 

Again,  I  have  another  objection.  If  you 
make  single  county  districts,  you  will 
probably  be  compelled  to  select  your 
judges  from  the  bar  of  the  county,  and 
therefore  you  must  take  a  man,  if  he  is 
fitted  for  the  position,  who  is  interested  in 
perhaps  one-halt  of  the  cases  in  the  coun- 
ty. This  fact  has  been  referred  to  before, 
and  it  bears  properly  upon  the  argument, 
and  it  is  proper  for  us  to  keep  these  facts 
before  our  minds;  we  ought  not  to  for- 
get them.  What  is  the  result?  Your 
judge  is  interested  in  one-half  of  the 
causes  in  the  county ;  he  cannot  hold  court 
there  much  more  than  half  the  time. 
What  is  the  result  ?  The  people  of  your 
count}''  are  selecting  a  jvidge  to  preside 
over  the  courts  of  some  other  portion  of 
the  State,  whilst  you  have  a  judge  that 
you  never  elected,  to  try  the  causes  in 
your  own  county.  If  we  had  large  dis- 
tricts, this  would  not  be  the  case.  You 
could  have  a  judge  from  another  county 
elected  by  yourself  not  interested  there, 
all  the  time  to  try  your  causes. 

Mr.  CoRBETT.  Will  the  gentleman  al- 
low me  to  interrupt  him  ? 

Mr.   M'MuRRAY.    Yes,  sir. 

Mr.  CoRBETT.  The  gentleman  from 
Jefferson  altogether  misapprehends  the 
amendment  of  the  gentleman  from  West- 
moreland. It  does  not  propose  to  divide 
the  State  into  districts,  and  give  them  a 
plurality  of  judges  at  all.  It  only  pro- 
poses to  retain  the  districts  as  they  are 
now  constituted,  and  give  them  an  addi- 
tional judge  for  every  fifty  thousand,  so 
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that  I  think  the  gentleman  is  entirely 
mistaken  as  to  the  objects  of  tliat  amend- 
ment. 

Mr.  M'MuRRAY.  I  vmderstand  the 
amendment.  It  is  an  approach  to  what  I 
desire,  and  my  remarks  I  think  applj'-. 

Again,  their  is  another  idea  that  I  have 
not  heard  mentioned.  If  j'ou  have  dis- 
tricts composed  of  three  or  four  counties, 
the  judge  has  the  benefit  that  he  gains  by 
experience  in  the  practice  before  him  of 
the  several  bars  of  thase  counties,  and 
that  is  considerable,  whereas,  if  he  is  con- 
fined to  his  own  county,  he  has  no  experi- 
ence save  tlaat  whicli  he  gets  from  the 
members  of  that  bar.  On  the  other  hand, 
the  members  of  the  bar  of  the  several 
counties  and  the  suitors  of  those  counties 
have  the  benefit  of  all  tlie  experience 
that  this  judge  gets  in  going  around  and 
presiding  over  the  several  courts  in  his 
district.  This  is  a  matter  of  a  good  deal 
of  importance  ;  it  is  a  benefit  to  the  judge 
and  is  consequently  a  benefit  to  the  sui- 
tor. It  is  a  benefit  to  the  bar,  and  there- 
fore it  is  a  benefit  to  the  suitor.  It  greatly 
facilitates  the  transaction  of  business  in 
the  courts,  and  thisisa  question  we  ought 
to  take  into  consideration  in  the  determi- 
nation of  this  matter. 

Mr.  Chairman,  I  have  no  other  object 
liere  than  to  do  tliat  which  is  best  for  all 
parties  in  interest,  that  which  is  best  for 
my  own  county  and  that  which  is  best  for 
every  other  county  in  the  State.  I  would 
not  willingly  vote  for  any  measure, 
though  it  be  never  so  beneficial  to  my 
own  county,  that  would  be  an  injury  to 
other  counties.  1  look  upon  this  question 
in  all  its  length  and  breadth,  so  far  as  I 
am  competent  to  do  so,  and  I  wish  to  do 
that  wliicli  is  for  the  best  interest  of  all 
concerned. 

My  convictions,  after  having  heard  this 
matter  discussed  as  far  as  I  have,  is  against 
districts  composed  of  single  counties  and 
inlavorof  districts  embracing  a  number 
of  counties,  because  I  think  it  will  be  bet- 
ter for  the  judge,  it  will  be  better  for  all 
parties  in  interest,  and  will  greatly  facili- 
tate the  transaction  of  business. 

Mr.  Coruktt,  Will  the  gentleman  al- 
low me  anotlier  interruption?  Tliat  pro- 
position has  been  offered  in  the  commit- 
tee of  the  whole  and  been  rejected,  to 
make  districts  of  three  judges  for  the 
State. 

Mr.  M'MuRRAY.  We  do  not  know  what 
we  may  come  to  yet.  The  Convention 
may  cliango  its  mind  entirely  on  this 
(luestion,  and  I  hope  it  may. 


Mr.  Wright.  Mr.  Chairman:  I  am 
not  disposed  to  favor  the  abolition  of  the 
office  of  associate  judge.  It  cannot  be  de- 
nied that  they  are  important  auxiliaries 
of  the  law  judges  in  the  administration 
of  justice.  There  are  a  hundred  ques- 
tions arising,  (matters  of  discretion,) 
where  the  office  of  associate  judge  is  of 
the  highest  possible  importance.  In  pure 
questions  of  judicial  discretion,  tliey  area 
relief  and  an  aid  to  the  president  of  the 
court. 

Now  as  I  understand  the  present  propo- 
sition it  is  this:  Where  a  judicial  dis- 
trict is  composed  of  several  counties, 
there  the  oflice  of  associate  judge  will  be 
retained,  but  where  a  count}' standsalone 
forming  a  judicial  district,  I  understand 
then  you  abrogate  the  ofTice.  If  that  is  so, 
I  object  to  it,  because  I  conceive  there 
will  be  a  necessity  even  in  a  county  like 
that.  My  knowledge  of  associate  judges 
has  been  that  in  vacation  and  during  the 
holding  of  courts  they  are  very  impor- 
tant. Their  salaries  are  very  small  and  I 
do  not  know  of  any  necessity  for  casting 
them  ofl'.  If  we  undertake  to  do  that,  it 
will  array  a  certain  power  against  the 
Constitution  as  we  may  report  it  to  the 
peoijle  for  their  action, 

I  believe  fuithermore  that  the  amend- 
ment that  has  been  offered  by  the  gentle- 
man from  Allegheny  (Mr.  S.  A.  Purvi- 
ance)  ought  to  receive  our  favorable  con- 
sideration and  our  votes,  but  I  think  we 
ought  to  limit  it  to  counties  having  Mty 
thousand  inhabitants.  I  apprehend  that 
tliat  would  be  a  fair  basis.  Every  county 
tliat  has  a  population  of  fifty  thousand  or 
more  should  be  entitled  to  a  president  or 
law  judge,  and  then  one  could  be  fur- 
nished for  a  certain  surplus  bej'ond  that 
number.  I  am  in  favor  of  the  first  part 
of  the  proposition  of  the  gentleman  from 
Allegheny,  that  is  to  establish  more  dis- 
tricts. Tliat  is  a  necessity  througlioutour 
Commonwealth.  Our  courts  are  over- 
worked ;  they  are  insufUcent  in  many  in- 
stances to  discharge  the  business  that  is 
brought  before  them  ;  and  some  means 
must  be  adopted  to  increase  the  judicial 
force.  That  can  be  provided  better,  per- 
haps, by  the  plan  proposed  by  tlie  gentle- 
man from  Allegheny  than  by  any  other 
tliat  has  yet  been  suggested ;  tliat  is, 
that  where  tlie  population  of  a  county  re- 
quires it,  fifty  thousand  or  more,  they 
shall  be  entitled  to  a  law  judge,  and  then 
an  addition  to  that  number  by  a  certain 
ratio  that  may  be  fixed  and  established 
by  this  Convention. 
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The  only  objection  that  I  have  to  the 
proposition  is  to  that  portion  striking  out 
the  associates  in  counties  which  compose 
one  judicial  district.  There  will  not  be  a 
g-reat  many  counties  of  that  number. 
There  will  be  associate  judges  in  all  other 
districts  where  two,  three  or  four  counties 
go  to  the  formation  of  the  district. 

Mr.  S.  A.  PuKviANCE.  The  gentleman 
will  allow  me  to  state  that  my  proposition 
retains  the  associate  judges  in  the  dis- 
tricts that  are  grouped  together  composed 
of  small  counties,  until  any  of  them  at- 
tains  sufficient  population,  and  then  in 
that  county  the  associate  judges  become 
abolished. 

Mr.  Wkioiit.  That  is  what  I  object  to. 
There  may  be  half  a  dozen  such  districts 
ill  Pennsylvania.  Why  should  the  asso- 
ciate judges  be  struck  out  there?  The 
amount  of  their  salaries  will  be  very 
small,  only  a  few  thousand  dollars.  They 
are  an  aid  and  assistance  to  the  law  judge. 
If  he  is  absent  or  sick,  and  you  require 
an  order  to  be  made  immediately',  there 
should  be  somebody  to  make  application 
to.  If  the  president  judge  is  absent  or 
indisposed  and  cannot  attend  to  the  bus- 
iness, then  the  business  of  the  suitor  must 
suffer,  because  there  is  no  person  to  take 
judicial  cognizance  of  it.  As  there  are 
only  a  few  districts  now  in  that  condition. 
I  do  not  see  the  necessity  of  striking 
them  out.  We  are  retaining  them  where 
two  or  more  counties  make  the  district. 
Why  not  retain  them  rthere  but  one 
county  makes  the  district? 

Mr.  S.  A.  PuRViAXCE.  Allow  me  to 
refer  the  gentleman  again  to  the  proposi- 
tion itself.  He  will  find  that  at  no  tnne 
and  in  no  county  would  there  be  the  ab- 
sence of  a  judge.  That  is  provided  for. 
]']ach  county  will  have  a  judge,  either  a 
law  judge  or  an  associate  law  judge. 

Mr.  Wright.  But  the  judge  would 
not  always  be  in  the  county. 

Mr.  S.  A.  PuRviANCE.  Yes,  sir,  ahvays. 

Mr.  Wright.  He  would  not  be  there 
when  he  is  absent.  If  he  has  gone  off  to 
the  sea  shore  or  to  California,  if  he  is  sick 
or  anything  occurs  by  which  he  cannot 
discharge  the  duties  of  his  office,  then  the 
associate  judges  can  transact  the  busi- 
ness. 

Mr.  Darlington.  ]Mr.  Chairman  :  It 
is  somewhat  remarkable  that  so  little 
unanimity  exists  on  the  subject  of  the 
judiciary  amongst  so  many  lawj^ers  as 
there  are  here.  We  are  left  indeed  with- 
out any  definite  idea  from  the  Judiciary 
Committee  itself.    I  suppose  they  were 


not  able  to  harmonize  any  better,  and 
they  have  given  us  the  result  in  three  or 
four  different  propositions. 

Now,  sir,  ought  associate  judges,  un- 
leai-ned  in  the  law,  to  be  retained  or  abol- 
ished ?  I  should  suppose  there  ought  not 
to  be  two  minds  amongst  lawyers  about 
what  should  be  done  with  them.  They 
are  practically  of  no  use.  They  are  una- 
ble to  administer  justice  according  to  law, 
because  they  do  not  know  what  the  law 
is,  and  cannot  know.  Of  what  use  then 
are  they  ?  Is  it  supposed  they  can  aid  the 
president  judge  in  tlie  formation  of  opin- 
ions? I  have  never  heard  of  any  one  be- 
ing able  to  do  that  since  the  time  of  Judge 
Walker,  when  Judge  Elder,  it  is  said,  did 
assist  him  in  the  south-western  corner  of 
the  State,  and  over-ruled  him  sometimes. 
Who  ever  heard  in  his  experience  at  the 
bar,  of  the  associates,  unlearned  in  the 
law,  giving  aid  to  the  president  judge  in 
the  decision  of  anj''  legal  question  what- 
ever?   Certainly  none. 

Mr.  Wright.  Will  the  gentleman  al- 
low ine  to  ask  him  a  question? 

Mr.  DaRLiNGTON.     Certainly. 

Mr.  Wright.  I  ask  him  whether  he 
ever  read  that  report  from  the  county  of 
Northampton  where  the  president  judge 
delivered  his  charge  and  the  associate 
judge  delivered  his,  and  the  jury  went 
with  the  president  j  udge  aiid  the  Supreme 
Court  went  with  the  associate  judge? 
[Laughter.] 

Mr.  Darlington.  I  have  heard  of 
cases  in  which  the  jury  went  against  the 
charge  of  the  court  below,  and  there  was 
but  one  thing  to  do,  set  it  aside  instantly. 
That  is  the  only  thing  a  judge  can  do  un- 
less he  means  to  deny  justice,  for  then  the 
party  has  his  remed\'  by  a  writ  of  error. 
Of  what  consequence  is  it  that  an  associate 
interferes  in  a  sporadic  case  like  that  ?  I 
look  at  the  general  effect. 

Are  they  of  any  service  in  the  appoint- 
ment of  guardians  with  the  knowledge 
that  they  have  locally  ?  Not  any,  practi- 
cally. In  our  county  certainly,  in  Dela- 
ware county  certainly,  the  judge,  when 
he  wishes  to  knew  whether  a  man  is 
fit  to  be  appointed  the  guardian  of  minor 
children,  appeals  to  some  member  of 
the  bar  in  whom  he  can  confide"  for 
his  knowledge,  or  to  some  gentleman 
from  the  neighborhood  of  the  individual, 
what  is  the  standing  of  this  individual 
who  is  proposed  as  guardian  ?  Is  he  lit 
as  a  moral  man,  steady,  sober  and  up- 
right, and  then  is  he  of  sufficient  estate? 
That  information  is  derived  from  tbe  bv- 
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standers,   nml   unerringly  it  is  acquired 
with  salets-. 

Again,  take  sureties  in  applications  to 
the  orphans'  court.  The  same  thing  may 
be  said  there.  The  president  judge  may 
derive  local  knowledge  possibly  from  an 
associate  judge  as  to  the  neighborhood  in 
which  he  lives,  but  as  to  the  general  busi- 
ness of  the  county  it  is  not  worth  any- 
thing. 

Are  they  of  any  use  in  passing  sentence 
upon  prisoners?  Very  little.  The  presi- 
dent judge  always  knows  full  well  what 
punishment  ought  to  be  inflicted  when 
he  tries  the  cause,  just  as  well  as  if  he 
were  aided  by  the  judgment  of  one  or  two 
unlearned  men.  Survey  the  subject  as 
3'ou  i^lease,  look  at  all  the  business  that 
thej^  do,  and  you  may  easilj'  dispense 
with  them  without  detriment  to  the  ad- 
ministration of  justice. 

How  is  it  with  regard  to  the  appoint- 
ment of  road  jurors  ?  They  may  be  of 
some  little  service  there ;  but  your  county 
commissioners  can  be  ajj plied  to,  and  they 
can  give  you  the  names  of  road  jurors  all' 
over  the  county  in  less  time  than  you  can 
get  the  associate  judges  together. 

Xow,  does  any  gentleman  know  the  ex. 
pense  which  the  State  is  at  annually  for 
these  associate  judges,  these  figure  heads? 
They  cost  us  some  §50,000.  Are  they 
worth  it?  Not  at  all.  It  does  not  pay  to 
have  men  administer  justice  who  are  un- 
learned in  the  law,  and  they  ought  to  be 
abolished.  I  would  not  even  retain  them 
in  those  counties  where  a  president  judge 
does  not  live.  Why?  The  only  case  that 
I  have  heard  suggested  in  Avhich  they 
might  be  useful  is  when,  perchance,  an 
execution  might  be  issued  or  a  judge- 
ment obtained,  and  a  motion  was  neces- 
sarj'-  to  be  made  to  a  judge,  and  the  presi- 
dent judge  might  beat  a  distance;  but 
the  Legislature  can  contide  that  power  to 
the  prothonotary,  who  may  be  just  as 
oompetent  to  decide  those  questionsasan 
associate  judge  unlearned  in  the  law,  and 
in  nine  time  out  of  ten  more  competent. 

Mr.  CoRBETT.     Better. 

Mr.  Darlingtox.  Better  by  far,  I 
should  say.  I  can  imagine,  therefore,  no 
propriety  whatever  in  retaining  an  un- 
learned associate  judge  upon  the  bencli 
under  any  circumstance. 

We  must  remember  that  we  are  circum- 
stanced very  differently  from  what  we 
were  at  tiie  foundation  of  the  government. 
When  thisgovernment  Avas organized,  the 
judges  of  tlie  Supreme  Court  alone  came 
out  and  tried  issues  over  all  the  counties 


in  the  present  eastern  part  of  the  State. 
There  was  a  use  then  for  associate  judges 
to  do  orphans'  court  business  in  the  way 
it  was  organized,  and  they  held  the  courts 
at  the  houses  where  they  lived,  in  differ- 
ent parts  of  the  county,  for  the  conveni- 
ence of  suitors.  I  can  show  j'ou  records 
in  Chester  county  where  the  orphans' 
court  has  been  held  at  the  house  of  such 
a  judge  and  again  at  the  house  of  another 
judge,  two  of  them  being  got  together  to 
transact  the  business  for  the  convenience 
of  the  people  ;  but  this  is  no  longer  neces- 
sary ;  we  have  got  away  beyond  that; 
we  have  advanced  beyond  that  early 
stage  of  the  law  and  of  civilization.  We 
do  not  need  so  many  men  to  administer 
justice.  I  hope  Ave  ncA'er  shall  need  asso- 
ciate judges  to  OA'er-rule  president  judges. 
I  can  giA'e  you  an  instance  of  a  citizen  of 
Chester  county  who  had  a  cause  tried  in 
one  of  the  central  counties  of  the  State — 
I  do  not  know  Avhether  the  one  repre- 
sented by  niA^  friend  from  jNIifflin  (Mr. 
Andrew  Read)  or  not — but  the  laAV  AA-as 
with  him,  the  judge  Avas  Avith  him  in  the 
recoA'ery  of  his  mortgage,  but  the  jury 
AA'ere  against  him  and  gaA'e  a  A'erdict 
against  him.  What  next?  He  applied  to 
the  court  to  giA'e  him  a  new  trial ;  the  as- 
sociate judges  said  "no,"  and  there  was 
no  appeal.  There  was  the  use  thej^  Avere 
of  to  prcA-ent  a  man  recoA'ering  his  debt 
in  a  particular  case.  That  is  about  the 
strongest  case  I  liaA-e  CA'cr  knoA\-n  of  their 
use  ;  and  that  occurred,  I  think,  in  MilHin 
county  some  years  ago. 

Who  AA'ants  justice  administered  in  his 
OAA'n  county  in  that  way?  If  the  j ury  obey 
the  law  as  laid  down  by  the  presiding  of- 
ficer of  the  court  and  it  is  Avrong,  j'ou 
haA'e  a  chance  to  reA'ise  the  decision  of  the 
court  by  Avrit  of  error ;  but  if  you  are  de- 
nied a  decision  in  accordance  vvith  the  laAV 
as  laid  doAvn  by  the  court  and  refused  a 
new  trial,  Avhere  are  you?  Injustice  has 
been  clone  and  there  is  no  redress  for  it; 
and  this  is  one  of  the  beauties  of  the 
associate  judges  undertaking  to  over-rule 
the  president.  Who  Avants  to  see  that 
any  longer  in  force?  I  would  abolish 
them  altogether.  I  A\'ould  not  retain  them 
in  a  single  county,  because  they  area  use- 
less appeiulage  to  the  court. 

Now,  if  gentlemen  here  can  suggest  anA' 
possible  ph\n  Avhereby  justice  shall  be 
brought  as  nearly  home  as  practicable 
to  every  man's  door,  and  not  at  too  heavy 
an  expense  to  the  Commonwealth,  I  am 
ready  to  go  for  it.  If  your  judicial  dis- 
tricts are  too  large,  let   that    matter  be 
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remedied.  But  is  not  that  within  the 
power  of  the  Legislature?  It  certainly  is. 
Will  they  not  obey  the  will  of  the  people 
Avhen  it  is  asked  of  them?  If  they  will 
not,  let  us  make  it  imperative  on  them 
to  do  it.  That  is  all  we  can  do.  We  can- 
not organize  judicial  districts.  Why? 
Because  the  change  of  population  and  of 
business  in  the  counties  will  show  in  a 
year  or  two  or  in  ten  years  that  that  organi- 
zation is  improper.  What  we  suppose  to 
be  a  proper  judicial  force  for  a  county 
may  turn  out  to  be  too  great,  or  it  may 
turn  out  be  too  little.  We  must  apiily  a 
plastic  remedy.  Let  the  Legislature,  Avho 
will  be  in  session  every  year  I  trust,  ap- 
ply the  remedy  and  form  districts  such 
as  will  satisfy  the  convenience  of  the 
suitors.  Is  there  any  difficulty  about  it? 
I  do  not  see  any,  I  do  not  know  of  any. 
If  you  should  adopt  tlie  plan  which  is 
now  proposed  by  some  gentlemen  to  or- 
ganize judicial  districts  in  every  county, 
then  you  may  make  that  useful  to  some 
extent  by  casting  upon  the  judge  of 
the  county  the  duty  of  probate  judge, 
in  short  all  the  duties  of  the  office 
of  register  and  clerk  of  the  orphans" 
court,  Vv'ith  the  assistance  of  a  clerk  ;  and 
in  that  respect  you  would  come  very  near 
to  the  New  York  system,  where  in  all 
counties  not  exceeding  forty  thousand 
in  population  they  make  the  county 
judge  the  surrogate,  and  he  does  the  dou- 
ble duty  of  tr3nng  all  the  causes,  decid- 
ing all  the  causes,  and  also  acting  as  sur- 
rogate or  probate  judge. 

The  Chaiiiman.  The  Chair  is  compell- 
ed to  remind  the  delegate  from  Cheater 
that  his  time  has  expired. 

Mr.  Darlington.  I  am  glad  of  it.  I 
am  through. 

Mr.  C.  A.  Black.  Mr.  Chairman  :  I 
shall  not  detain  the  committee  more  than 
live  minutes.  There  are  two  points  that 
there  is  no  use  in  saying  a  single  word 
about.  The  first  is  that  it  would  be  a 
great  thing  for  a  small  countj',  with  the 
number  of  people  proposed  by  my  friend 
from  Allegheny  (Mr.  S.  A.  Purviance)  to 
liave  a  judge.  We  are  all  agreed  that  it 
would  be  a  very  great  advantage  to  the 
bar  and  the  people  to  have  a  single  judge 
in  every  county  where  we  have  a  popula- 
tion of  25,000.  It  is  equally  manifest  to 
every  delegate  that  in  all  the  counties  the 
associate  judges  may  be  abolished  except 
in  districts  composed  of  more  than  a 
single  county  ;  wherever  we  have  a  law 
judge  in  a  county  there  is  no  mate- 
rial use    for    the    associate    judges.      If 


that  fact  was  not  quite  evident  the  gen- 
tleman from  Chester  (Mr.  Darlington)  has 
proved  it  to  our  satisfaction.  Then  it  be- 
comes a  question  only  of  dollars  and 
cents  to  the  Commonwealth,  and  that  is 
under  tiiis  provision  the  only  point  in  it. 
It  can  be  demonstrated  beyonU  a  shadow 
of  doubt,  unless  I  am  greatly  mistaken, 
that  this  proposition  of  the  gentleman 
from  Allegheny  would  be  an  actual  saving 
to  the  Commonwealth  by  abalishing  the 
associate  judges  in  single  counties.  I  was 
surprised  myself  at  the  result,  but  unless 
I  am  grossly  mistaken  in  my  calculation 
that  is  the  result  on  the  basis  of  25,000  as 
proposed  by  him  as  the  population  enti- 
tling a  county  to  a  law  judge. 

I  arrive  at  this  conclusion  in  this  way  : 
We  have  now  thirty  common  pleas  judges 
in  the  Commonwealth ;  we  have  fifteen 
associate  law  judges;  and  Ave  have  seven 
district  judges,  five  in  Philadelphia  and 
two  in  Pittsburg.  That  makes  fifty-two 
law  judges  in  the  Commonwealth.  The 
proposition  of  the  gentleman  from  Alle- 
gheny would  involve  an  increase  of  ten 
law  judges  in  this  way.  There  are  fort}'- 
two  single  counties  with  a  popvtlation  of 
twent3'-five  thousand,  and  over,  each,  the 
number  proposed  by  him  ,  and  then  tak- 
ing the  same  number  of  associate  and 
district  judges  we  have  now,  associates 
fifteen,  and  five  in  Philadelphia  and  two 
in  Allegheny,  leaving  them  as  they  are, 
there  will  be  sixty-two  law  judges  in  the 
State.  That  would  involve  an  increase  of 
ten  law  judges  in  the  entire  State.  Put 
them  at  the  same  average  salary  they  now 
get,  and  that  would  be  unfiiir  because  I 
take  it  the  Legislature  will  fix  smaller 
salaries  in  small  counties  where  there  is 
not  much  business;  but  putting  it  at  the 
sum  now  paid,  the  increase  of  ten  would 
involve  an  additional  expense  of  §-10,000. 
On  that  side  of  the  account  then  we  lose 
§40,000. 

Now  there  are  sixty-four  counties 
omitting  Luzerne — and  I  am  not  sure 
whether  they  have  associates  there  or  not 
— but  say  there  are  sixty-four  counties 
that  have  associate  judges,  that  would  be 
one  hundred  and  twenty-eight  associate 
judges.  At  .?500  a  year,  which  I  believe  is 
their  salary  now  without  mileage,  the  ag- 
gregate amount  is  §(54,000  for  the  associate 
judges.  Now  you  would  retain  them  in 
districts,  not  single  counties,  say  in  twen- 
ty counties,  which  would  be  forty  asso- 
ciate judges.  That  would  be  §20,00;». 
There  then  would  be  §44,000  of  a  gain  by 
abolishing  the  office  of  as,soeiate  judges. 
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You  would  lose  §40,009  b}-  the  teu  addi- 
tional law  judges,  and  there  would  be  an 
actual  gain  of  ^4,000  to  the  treasury.  If  I 
am  mistaken  in  this,  I  beg  to  be  corrected, 
but  I  am  very  sure  that  I  am  not. 

It  is  then  a  pure  question  of  dollars  and 
cents  to  the  Commonwealth,  under  the 
minimum  proposed  because  we  all  agree 
that  associates  may  be  abolished  with 
great  advantage  to  the  people,  and  es- 
pecially to  the  bar,  if  we  have  a 
judge  to  each  county  of  twenty-five 
thousand.  Under  tliis  plan  we  can, 
if  I  am  correct,  and  I  am  very  con- 
fident I  am  right  in  my  calculation, 
taking  sixtj^-four  counties  with  associate 
judges,  and  leaving  Luzerne  out  of  that 
calculation,  because  I  am  not  sure  whether 
that  county  has  such  associates  or  not, 
secure  an  actual  gain  of  §3,000  or  §4,000  by 
adopting  the  amendment  of  the  gentle- 
man from  Allegheny,  giving  each  county 
with  a  population  of  25,000  a  law  judge 
and  abolishing  the  associates  wherever 
we  have  a  law  judge  in  a  county. 

If  this  be  correct,  and  I  think  I  am,  and 
conceding  that  it  would  be  of  great  ad- 
vantage to  the  bar  and  to  the  people  to 
have  a  law  judge  in  each  county  of  the 
proper  population,  and  that  the  associates 
are  of  no  great  advantage  to  a  county  of 
that  kind,  I  think  the  committee  of  the 
whole  ought  to  adopt  the  amendment.  It 
follows,  1  think,  as  a  matter  of  course, 
that  it  would  be  not  only  a  saving  to  the 
people  but  a  great  convenience  to  the 
people  and  the  bar.  I  am,  therefore,  in 
favor  of  the  amendment,  as  proposed  by 
the  delegate  from  Allegheny,  (Mr.  Pur- 
viance,)  not  because  I  have  clianged  my 
mind  as  to  the  true  principle  upon  which 
judicial  districts  should  be  established. 
My  opinion  was  already  formed  in  regard 
to  tliat.  1  will  support  the  proposition  to 
provide  a  law  judge  for  each  county  of 
twenty -five  thousiind  population  and 
abolish  the  associate  judges,  as  proposed, 
mainly  on  the  ground  that  it  will  give  my 
county,  Greene,  a  law  judge.  I  grant  it 
to  bo  a  somewhat  selfish  view,  and  in 
violation  of  certain  precoiu-eivud  oi^in- 
ions  ;  but  as  we  are  somewhat  at  sea  just 
now,  I  am  willing,  in  committee  of  the 
whole  at  least,  to  support  the  amendment, 
liut  upon  the  same  selfish  principle,  I 
wouUl  oppose  it  if  it  proposed  a  larger 
munbor,  as  it  would  leave  mj'-  county  out 
in  the  cold.  I  shall,  therefore,  vote  for  it, 
reserving  to  myself  the  right  to  oppose  it 
on  second  reading,  should  a  larger  number 
be  adopted  by  the  committee,  or  should  a 


plan  be  proposed  which  is  based  upon  a 
more  correct  principle. 

Tlie  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Westmorland  (Mr.  Fulton.) 

The  amendment  was  rejected. 

The  Chairman.  The  question  is  upon 
the  amendment  of  the  gentleman  from 
Allegheny  (Mr.  S.  A.  Purviance.) 

Mr.  Whkkry.  Mr.  Chairman  :  i  renew 
my  amendment  to  strike  out  of  this 
amendment  tlie  last  paragraph. 

The  Chairman.  The  paragraph  pro- 
posed to  be  stricken  out  will  be  read. 

The  Clerk  read  the  paragraph  as  fol- 
lows : 

"The  office  of  associate  j\idge,not  learned 
in  the  law,  is  abolished,  excepting  in 
counties  not  forming  separate  districts, 
but  the  several  associate  judges  in  office 
when  this  Constitution  shall  be  adopted 
shall  serve  for  their  unexpired  terms." 

Mr.  Stewart.  Mr.  Chairman  :  Do  I 
understand  the  motion  to  be  to  strike  that 
out? 

Tlie  Chairman.  The  motion  is  to 
strike  it  out. 

Mr.  Darlington.  I  ask  the  gentleman 
from  Cumberland  to  divide  that  proposi- 
tion. He  proposes  to  strike  out  of  the 
amendment  that  which  abolishes  the 
office  of  associate  judgp,  unlearned  in  the 
law.  He  must  leave  that  out,  or  else  we 
shall  be  compelled  to  vote  against  it. 

Mr.  Stewart.  Tiiat  is  just  Avhat  the 
gentleman  from  Cumberland  wants. 

Mr.  Darlington.     Certainly  not. 

The  amendment  of  Mr.  Wherry  was 
rejected. 

The  Chairman.  The  question  is  upon 
the  amendment  of  the  gentleman  from 
Allegheny  (Mr.  8.  A.  Purviance.) 

Mr.  Newlin.     Let  it  be  read. 

The  Clerk  read  as  follows  :  Strike  out 
the  section  and  insert : 

"Each  county  containing inhabi- 
tants shall  constitute  a  separate  judicial 
district  and  shall  elect  one  judge  learned 
in  the  law,  and  the  Legislature  shall  pro- 
vide for  addifional  judges  as  the  business 
of  said  district  may  require.  Counties 
containing  a  population  less  than  is  suffi- 
cient to  constitute  separate  districts  shall 
be  formed  into  convenient  single  dis- 
tricts, or  if  necessary  ma}'  be  attached  to 
contiguous  districts  as  the  Legislature 
may  provide.  The  office  of  associate 
judge  not  learned  in  the  law  is  abolished, 
excepting  in  counties  not  forming  sepa- 
rate districts,  but  the  several  associate 
judges  in  office  when  this    Constitution 
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shall  be  adopted  shall  serve  for  their  un- 
expired terms." 

Mr.  Darlington.  I  move  to  amend 
by  striking  out  all  after  the  word  "abol- 
ished."' 

The  Chairjian.  The  words  proposed 
to  be  stricken  out  will  be  read. 

The  Clerk  read  as  follows  : 

"Excepting  in  counties  not  forming  sep- 
arate districts,  but  the  several  associate 
judges  in  office  when  this  Constitution 
shall  be  adopted  shall  serve  for  their  un- 
expired terms." 

Mr.  Bartholo3i?:w.  I  would  like  to 
suggest  to  the  delegate  from  Chester  to 
allow  that  part  of  the  proposed  amend- 
ment of  the  gentleman  from  Allegheny  to 
stand  which  provides  that  judges  now  in 
coinmission  as  associate  judges  to  remain 
until  their  commissions  expire. 

Mr.  Darlington.  Wliat  for?  I  want 
to  vote  simplj'  on  tliis  question — shall  we 
abolish  associate  judges? 

The  amendment  of  Mr.  Darlington  was 
rejected. 

Mr.  Lilly.  I  suppose  the  next  thing  is 
to  fill  the  blank. 

The  Chairman.  The  question  is  upon 
the  amendment. 

Mr.  Buc'KALEW.  1  desire  to  ask  the  au- 
thor of  this  amendment  a  question.  I  ob- 
serve that  he  makes  no  provision  for  ex- 
isting commissions  in  all  our  judicial  dis- 
tricts in  this  State.  I  want  to  know  what 
provision  he  intends  to  make  on  that 
point  ? 

Mr.  S.  A.  PuRViANCE.  That  will  be 
provided  for  in  the  schedule. 

Mr.  BucKALEW.  It  is  no  answer  to  my 
question  to  throw  the  word  "sahedule" 
at  me.  I  want  to  know  what  particular 
arrangement  he  proposes  with  regard  to 
judges  whose  commissions  have  yet  to 
expire.  Are  they  all  to  go  out  of  office  at 
once?  We  cannot  retain  them  under  the 
re-arrangement  ofthe  districts  of  the  State. 
It  is  utterly  impossible. 

Mr.  S.  A.  PuRviANCE.  I  will  try  to  an- 
swer the  gentleman  more  definitely.  It 
was  distinctly  stated  by  the  chairman  of 
the  Committee  on  the  Judiciary  (Mr.  Arm- 
strong) before  he  left,  that  he  desired  the 
schedule  when  it  was  reached  postponed 
in  order  that  this  whole  subject  could  be 
referred  to  the  Committee  on  Schedule  for 
general  determination.  It  is  the  unani- 
mous desire  of  the  Committee  on  the  Ju- 
diciary tliat  no  change  be  made  in  the 
commission  of  any  associate  j  udge  now  in 
office,  but  that  they  all  be  allowed  to  serve 
out  their  fall  terms. 


Mr.  BucKALEW.  I  do  not  like  at  this 
time  to  protract  debate;  I  only  want  to 
understand  this  subject.  Take  the  case 
of  Bradford  and  Susquehanna  counties, 
for  instance,  which  form  a  judicial  dis- 
trict. There  are  two  judges  residing  in 
Bradford.  If  you  make  tliat  county  a  dis- 
trict, of  course  one  judge  must  go  out. 
Which  are  you  going  to  turn  out?  Take 
the  case  of  the  Tioga  distinct,  in  which  two 
or  three  counties  are  connected.  Both 
judges  are  residents  of  Tioga.  One  man 
was  elected  last  fall  to  hold  his  office  for 
ten  years ;  and  is  he  to  go  out  under  the 
provisioBS  of  this  section  ?  Certainly,  when 
gentlemen  propose  a  scheme  which  can- 
not work  for  eight  or  ten  years  to  come, 
they  must  give  us  some  explanation  about 
what  they  propose  to  do  in  the  meantime. 

]Mr.  S.  A.  Pi'RViANCE.  Win' is  not  that 
a  proper  subject  for  disposition  by  the 
Committee  on  Schedule  ? 

Mr.  BucKALEW.  I  know  that  it  is  pro- 
per matter  for  disposition  by  the  Commit- 
tee on  Schedule ;  but  I  want  to  know,  be- 
fore we  adopt  this  amendment,  what  the 
Committee  on  Schedwle  must  do.  If  they 
are  to  abolish  part  of  these  gentlemen,  we 
should  make  a  general  f)rovision  over  the 
State. 

Mr.  S.  A.  PuRViANCE.  I  will  further 
answer  the  gentleman  from  Columbia  that 
it  was  the  unanimous  voice  of  the  Judi- 
ciary Committee  that  all  the  j  udges  of  the 
Commonwealth,  as  well  those  learned  in 
the  law  as  those  unlearned,  should  re- 
main in  office  until  the  expiration  of  their 
commissions. 

Mr.  BucKALEW.  I  want  to  suggest  this 
to  the  gentleman :  We  have  now  two 
judges  residing  in  the  countj'  of  Tioga. 
Under  this  you  make  a  new  district  of 
Potter,  M'Kean  and  Cameron,  leaving  out 
Tioga,  and  you  put  a  new  judge  in  them. 
You  have  two  judges  already  in  Tioga  ; 
and  do  you  turn  one  of  them  out  of  office? 
That  is  simply  one  illustration.  Now,  the 
gentleman  over  the  way  tells  me  that  by 
another  provision  all  the  present  judges 
are  to  serve  out  their  terms. 

Mr.  S.  A.  PuRViANCE.  It  is  certainly 
within  the  power  of  this  Convention  in 
the  schedule  to  make  an  arrangement  to 
provide  for  these  difficulties. 

Mr.  Mann.  Mr.  Chairman:  I  hope  this 
Convention  will  not  mar  the  Constitution 
of  the  State  beciuse  of  the  difficulties 
which  the  gentleman  from  Columbia  sug- 
gests. It  is  the  business  of  the  Commit- 
tee on  the  Schedule  to  bridge  over  all 
those  difficulties,  and  they  will  do  it  of 
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course ;  they  must  do  it.  This  proposition 
is  one  that  the  State  needs.  It  meets  all 
the  difflculties  that  have  been  presented 
except  just  that  one  of  what  is  to  be  done 
with  the  judges  now  in  office.  Tiiat  cer- 
tainly can  be  provided  for  v/ithout  en- 
dangering a  proposition  of  sucli  value  as 
this. 

The  Chairman.  Is  it  the  desire  of  the 
House  to  fill  the  l>lank  now  ?  ("No.'' 
"No.")  The  question  is  on  the  amend- 
ment of  the  delegate  from  Allegheny 
(Mr.  S.  A.  Purviance)  as  a  substitute  for 
the  section. 

The  amendment  was  agreed  to,  there 
being  on  a  division,  ayes  lifty-nine,  noes 
eleven. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  Bowman.  I  move  now  to  fall  the 
blank  by  inserting  "tliirty  thousand." 

Mr.  Andrew  Rerd.  1  move  to  amend, 
by  inserting  "fifty  thousand." 

The  Chairman.  The  question  will  be 
taken  on  the  largest  number  first.  The 
question  is  on  the  motion  of  the  delegate 
from  Mifflin  to  insert  "fifty  thousand." 

The  motion  was  not  agreed  to. 

Mr.  Landis.  1  move  to  amend,  by  in- 
serting "tliirty-five  thousand." 

The  Chairman.  Tlie  question  is  on 
inserting  "thirty-flve  tliousand." 

Mr.  Craig.  I  rise  to  a  point  of  order.  I 
understand  the  rule  to  be  that  when  a 
blank  is  to  be  filled  the  motion  is  to  be 
taken  on  the  highest  number  named,  and 
that  as  many  numbers  as  the  members 
see  proper  may  be  named. 

The  Chairman.  That  is  correct ;  but 
tlie  amendment  has  already  passed  with 
a  blank  in  it.  The  proposition  is  to  amend 
the  amendment  hy  inserting  a  certain 
number.  It  is  not  lilce  an  ordinary  case 
of  filling  a  blank  before  tlie  vote  is  taken. 

Mr.  Landis.  I  will  modify  my  motion 
and  make  it  "40,000." 

The  Chairman.  The  delegate  from 
Blair  moves  to  insert  "40,000." 

Mr.  S.  A.  Purviance.  I  ask  the  atten- 
tton  of  the  committee  for  a  moment.  I 
oppose  the  insertion  of  any  number 
greater  than  "  2"),000."  In  the  first  place, 
I  submit  to  gentlemen  of  the  Convention 
tiiat  we  are  making  a  Constitution  that  is 
not  merely  for  the  present  da}'-,  but  it  is 
to  last  possibly  for  lifty  years.  Whilst 
we  name  population  as  the  basis  to  bo 
fixed  on  which  this  princii)le  is  to  go  into 
operation,  we  must  look  beyond  it.  Take, 
for  instance,  the  county  of  Clearfield.  I 
was  ;old  by  his  Honor,  Judge  Mayer,  who 


presides  over  that  district,  that  in  that  lit- 
tle county  of  Clearfield,  which  has  not  a 
population,  possibly,  of  more  than  25,000, 
they  put  down  on  a  single  trial  list  fifty 
ejectments.  Now,  sir,  that  is  a  lumber 
county,  a  great  manufacturing  county ; 
that  is  a  county  in  which  there  are  inter- 
ests of  millions  of  dollars  owned  by  per- 
sons not  resident  in  the  county,  but  be- 
yond it.  And  there  is  the  county  of  Law- 
rence, in  tlie  same  way,  a  great  manufac- 
turing county,  falling,  perliaps,  a  little  be- 
low 30,000.  There  is  the  county  of  Clari- 
on, now  becoming  a  populous  county, 
growing  every  day;  an  oil  region.  It 
strikes  me  that  a  population  of  25,000  and 
a  growing  population  are  fairly  and  justly 
entitled  to  a  county  court.  As  I  men-: 
tioned  this  morning,  the  State  of  Illinois 
gives  every  county,  without  regard  to 
population,  a  court.  Therefore,  I  hope 
25,030  will  be  inserted. 

The  Chairman.  The  question  is  on 
the  motion  of  the  delegate  from  Blair  to 
fill  the  blank  ^Yith  "  40,000." 

Tlie  motion  was  not  agreed  to,  there  be- 
ing, on  a  division  :  Ayes,  twenty-five  ;  not 
a  majority  of  a  quorum. 

Mr.  Landis.  I  now  move  to  inser  t 
thirty-five  thousand. 

ISIr.  BoWMAM.  .Inst  one  word  right 
here.  I  went  for  the  measure  of  the  gen- 
tleman from  Allegheny  as  honestly  and 
conscientiously  as  I  know  how  to  dis- 
charge any  duty  on  this  floor.  Now,  if 
this  is  to  be  put  up  to  thirty-five  thou- 
sand, I  am  standing  here  and  occupj'ing 
the  position  of  throwing  entirely  out  one 
of  the  counties  which  I  in  part  represent 
on  this  floor,  and  it  is  a  fraud  upon  my- 
self, and  I  shall  undertake  to  back  out  of 
everything  I  have  said  and  done.  I  tliink 
it  will  be  decidely  wrong.  I  took  it  for 
granted  that  the  maximum  would  bo 
fixed  at  thirty  thousand. 

As  I  undertook  to  explain  this  fore- 
noon, wo  have  eighteen  counties  con- 
taining less  than  twenty-five  thousand, 
and  we  have  nine  counties  containing 
less  than  thirty  thousand,  but  above 
twenty-five  thousand.  Those  containing 
a  less  population  than  thirty  thousand,  in 
a  very  few  years  will  have  a  population 
that  will  entitle  them  to  a  separate  judi- 
cial district  under  this  provision.  So  I 
think  thirty'  thousand  is  about  the  figure 
that  we  ought  to  fix  at  the- present  time. 

Mr.  NiLKS.  If  you  put  it  at  thirty  thou- 
sand, thirt3'-n:ne  counties  in  the  State 
will  have  the  benefit  of  this  provision  ; 
if  you  put  it  at  thirty-five  thousand  only 
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twenty-nine.  If  we  are  to  do  any  tiling  for 
the  counties  in  the  shape  of  county  courts_ 
it  seems  to  me  that  tliirty  thousand  is  a 
large  enough  limitation.  This  thing  is 
not  positively  regulated  by  the  number 
of  population,  because  many  counties  in 
the  State  of  less  population  have  a  greater 
amount  of  legal  business  than  others 
with  a  larger  population.  I  think  it  is 
fair  to  put  it  at  thirty  thousand. 

Mr.  S.  A.  PuRViANCE.  I  am  perfectly 
satisfied  to  make  it  thirty  thousand. 

The  Chairmax.  The  question  is  on 
the  motion  of  the  delegate  from  Blair  to 
insert  thii-ty-five  thousand. 

The  motion  was  rejected. 

Mr.  S.  A.  PuBviANCE.  I  move  to  in- 
sert thirty  thousand. 

Mr.  Mann.  I  move  to  make  it  twen- 
ty-five thousand. 

The  Chairman.  Thirty  thousand  has 
been  named,  and  also  twenty-five  thou- 
sand. The  question  will  be  taken  on  the 
largest  number  first.  The  question  is  on 
the  motion  to  fill  the  blank  with  thirty 
thousand. 

The  motion  was  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  BucKALEvv.  Do  I  understand  that 
the  blank  is  filled  ? 

The  Chaikman.  It  is  filled  with  thirty 
thousand. 

Mr.  BucKALEW.  The  gentleman  from 
Allegheny  referred  to  the  county  of  Clear- 
field with  twenty-five  thousand  inhabi- 
tants according  to  the  census.  There  is 
employment  enough  in  that  county  for  a 
judge.  My  own  county,  Columbia,  has 
reported  a  population  of  twenty-eight 
thousand  seven  hundred  and  sixty-six, 
three  thousand  more.  The  judge  of  our 
county,  in  addition  to  attending  to  our 
business  in  Columbia  county,  holds  courts 
in  two  other  counties,  Wyoming,  which 
gives  more  business  than  Columbia  al- 
though a  smaller  population,  and  the 
county  of  Sullivan.  He  attends  to  all  the 
judicial  business  of  the  three  counties, 
and  one-third  of  his  time  holds  courts  out- 
side his  district  in  the  adjoining  counties 
of  Schuylkill,  Northumberland  and  Lu- 
zerne. 

The  lesson  taught  by  the  comparison  of 
these  two  counties,  Clearfield  and  Colum- 
bia, is  this,  that  there  is  no  such  thing  as 
basing  judicial  service  upon  the  popula- 
tion of  the  different  counties  of  the  State, 
and  that  it  is  impossible  to  make  districts 
that  will  be  equal  and  impose  equal  labor 
on  the  judges  throughout  the  Conimon- 
28.— Vol.  IV. 


wealth  ;  and  that  this  scheme  means  that 
you  must  have  thirty  to  fifty  per  cent, 
more  law  judges  to  do  our  work  in  this 
State,  because  you  must  bring  your  as- 
signment of  judicial  service  up  to  the  re- 
quirements of  the  places  in  the  State 
Avhere  there  is  most  litigation.  Therefore 
you  will  have  thirty  or  forty  per  cent, 
more  judges  in  number  than  you  need 
have. 

Without  going  into  general  debate  on 
this  one  point,  I  shall  vote  against  this 
proposition.  No  power  can  make  this 
thing  right,  except  the  Legislature,  with 
all  the  practical  facts  before  them,  with  a 
knowledge  of  the  peculiar  circumstance.s 
in  each  county  which  they  propose  to  deal 
with.  We  have  not  that  information  here. 
We  have  not  examined  into  it,  and  al- 
though this  proposition  will  fit  very  well 
in  particular  places  for  particular  coun- 
ties, and  therefore  meet  the  views  of  gen- 
tlemen from  those  particular  counties,  yet 
as  a  general  arrangement,  in  my  judg- 
ment, it  is  not  fair. 

Mr.  Wherry.  Mr.  Chairman :  I  de- 
sire simply  to  say,  in  confirmation  of 
what  the  gentleman  from  Columbia  has 
said,  that  the  county  in  which  I  live  be- 
longs to  a  judicial  district  containing 
within  a  very  small  fraction  of  one  hun- 
dred thousand  of  a  population.  It  has 
been  administered  over  by  one  judge  since 
the  Constitution  of  1837-8,  and  that  judge 
is  not  occupied  more  than  one-half  of  his 
time.  Now,  I  ask,  in  the  name  of  com- 
mon sense,  what  isthe  use  of  establishing 
what  will  be  equivalent  to  three  such 
courts  in  that  judicial  district. 

Mr.  CuRTiN.  Mr.  Chairman  :  I  live  in 
the  district  composed  of  the  counties  of 
Clinton,  Centre  and  Clearfield,  and  I  al- 
lege in  the  presence  of  this  Convention 
that  the  judge  of  that  district  is  not  em- 
ployed one-half  of  his  time.  We  have  a 
population  of  thirty-four  thousand  and  a 
fraction  in  Centre  county,  and  eight  weeks 
in  the  year  are  quite  enough  to  discharge 
all  the  duties  of  the  judicial  office  in  Cen- 
tre county.  I  ask  the  members  of  this 
Convention  to  pause  before  they  make  a 
regulation  in  reference  to  the  judicial  dis- 
tricts of  the  State  which  is  exclusively 
within  the  power  and  province  of  the  Leg- 
islature. 

Mr.  Andrew  Reed.  The  judicial  dis- 
trict in  which  I  live  is  composed  of  the 
counties  of  Mifflin,  Union  and  Snyiier, 
The  aggregate  population  is  nearly  fifty 
thousand.  It  is  presided  over  by  one 
judge,    and    not    the    one-third    of    iiia 
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time  is  taken  up  at  present.  I  am  op- 
posed to  fastening  this  system  on  the  State 
creating  such  an  unnecessary  quantity  of 
judges. 

Mr.  Craio.  As  tjie  gentlemen  are  ex- 
plaining tlie  situation  of  things  in  their 
districts,  I  wish  to  have  one  matter  ex- 
plained. The  prothonotaries  of  twenty- 
seven  counties  have  reported  to  this  Con- 
vention the  number  of  cases  pending  and 
undetermined  in  their  counties,  and  they 
report  in  those  twent3'-seven  counties 
nearly  eighteen  thousand  cases  pending 
and  undetermined.  I  ask  the  gentlemen 
to  explain  that  matter  consistently  with 
the  statements  they  make. 

Mr.  Kaine.  ]Mr.  Chairman  :  The  cases 
referred  to  by  the  gentleman  from  Co- 
lumbia and  the  gentleman  from  Centre 
ought  not  to  be  taken  by  this  Convention 
as  any  criterion  for  the  rest  of  the  State. 

Mr.  CoRBETT.  Will  the  delegate  allow 
himself  to  be  interrupted?  I  know  of  a 
case  in  Clearfield  county  that  has  been 
pending  now  for  over  a  year  and  a  half  on 
a  motion  for  a  new  trial,  which  motion 
is  yet  undecided. 

Mr.  Kaine.  The  gentleman  gives  me 
information  that  he  knows  of  a  case  in 
Clearfield  county  where  a  motion  for  a 
new  trial  has  been  pending  for  a  year  and 
a  half  and  is  yet  undisposed  of. 

In  the  district  from  which  the  delegate 
from  Columbia  comes,  the^"-  have,  I  un- 
derstand, oneof  the  very  best  jvidgesin  the 
whole  of  this  broad  Commonwealth. 
Other  parts  of  the  State  are  not  so  well 
blessed  .as  his;  and  I  am  of  the  opinion 
perhaps  tliat  the  gentleman  from  Colum- 
bia has  not  been  engaged  for  a  number  of 
years  in  very  active  practice  at  the  bar  as 
some  other  members  of  this  Convention 
ihave,  and  he  does  not  know  the  troubles 
and  difficulties  that  members  of  the  bar 
have  in  that  regard.  He  has  been  en- 
igaged  in  public  life  for  the  last  twenty- 
live  years.  80  has  the  gentleman  from 
Centre.  I  judge  that  the  gentleman  from 
Centre  has  not  tried  a  cause  in  court  for 
the  last  fifteen  years.  Therefore  they 
know  nothing  about  the  workings  of  the 
courts.  Besides,  I  understand  that  the 
judge  in  the  district  from  which  the  gen- 
tleman from  Centre  comes  is  an  admirable 
judge  also,  one  of  the  very  best  in  the 
State.  But  other  parts  of  the  State  are 
not  so  fortunate  in  that  regard. 

The  gentleman  who  sits  before  me  (Mr. 
Andrew  Reed)  says  ke  is  in  a  district  of 
fifty  thousand  peaple  and  they  have  a 
judge  who  does  all  the  work  well.    I  am 


in  a  district  in  which  we  have,  seventy  or 
eighty  thousand,  and  I  know  that  both 
the  counties  in  that  district  are  very  much 
behind.  I  know  the  same  to  be  the  case 
in  a  great  many  other  counties  of  this 
Commonwealth,  and  in  a  Convention  con- 
taining one  hundred  lawyers,theiroj)inion 
upon  a  subject  of  this  kind  ought  to  have 
some  weight  with  the  other  members  of 
the  Convention.  Iftherehasbeen  any  com- 
plaint that  we  have  heard  inore  about 
since  the  meeting  of  this  Convention  than 
any  other,  it  has  been  that  the  judiciary 
was  not  sufiicient,  that  we  wanted  more 
judicial  force.  Why,  sir,  we  have  spent  a 
month  or  more  on  that  subject  now. 
First,  a  circuit  court  was  th,e  remedy. 
Then  a  different  organization  of  the  courts 
of  common  pleas  was  the  remedy  ;  and 
that  met  the  approbation  of  the  gentle- 
man from  Columbia,  but  did  not  meet 
the  approbation  of  the  members  of  this 
Convention.  Now,  if  we  can  adopt  this 
system,  although  in  my  opinion  it  is  not 
the  best,  it  will  answer  the  purpose  as 
well  as  anything  else.  I  hope  the  section 
will  be  adopted. 

Mr.  Boyd.  In  the  absence  of  the  chair- 
man of  the  Committee  on  the  Judiciary, 
I  propose  to  take  it  upon  myself  to  repre- 
sent him  in  this  particular  matter,  and 
will  state  here  that  the  Judiciary  Com- 
mittee encountered  very  much  the  same 
ditficulties  tliat  the  committee  of  the 
wiiole  now  meet  on  this  subject ;  that  is 
to  say,  there  was  a  variety  of  opinions  ex- 
pressed by  the  difierent  members  of  the 
committee  as  well  as  by  those  who  were 
before  the  committee ;  but  I  tell  gentle- 
men that  the  overwhelming  weight  of 
testimony  on  this  subject  before  the  Judi- 
ciary Committee  was  in  favor  of  this  very 
proposition.  Whilst  there  are  counties 
and  judicial  districts  in  this  State  where 
the  business  is  not  sufficient  to  keep  the 
judge  actively  emiDloj^ed,  yet  they  are 
comparatively  few  and  at  present  quite 
unimportant  when  you  measure  them  by 
the  districts  where  the  judicial  force  is  in- 
adequate and  deficient. 

I  believe,  from  the  statements  made 
before  the  Judiciary  Committee,  that  the 
amount  of  business  in  the  numerous 
counties  which  have  developed  oil  within 
the  past  few  j^ears,  and  which  is  behind 
to  an  enormous  extent,  is  of  itself  suffi- 
cient to  warrant  this  Convention  in  ad- 
ding the  judicial  force  as  proposed  by  the 
pending  proposition,  even  if  a  few  of  the 
more  unimportant  and  yet  comparativelj'- 
undeveloped  counties  are  not  up  to  the 
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measure  of  requiring  more  judicial  force. 
The  Committee  on  tlie  Judiciarj^  found  it 
utterly  immpossible  to  so  arrange  every 
county  and  every  judicial  district  as  to 
satisfy  everybody,  and  this  committee 
will  find  it  just  as  impossible  if  they  un- 
dertake to  harmonize  them  to  the  satis- 
faction of  all. 

In  my  opinion  there  can  be  no  reas- 
onable doubt  on  the  subject.  The  weight 
of  the  arguments  that  have  been  adduced 
by  the  gentlemen  who  have  spoken  on 
this  question  clearly  indicates  our  plain 
duty  in  regard  to  it.  It  may  ver\^  well  be 
that  in  the  county  of  Centre  there  are 
not  enough  cases  for  one  judge  to  tr\' ; 
but  I  respe(5tfully  suggest  that  that  judge 
can  make  himself  useful  in  the  discharge 
of  other  duties  which  1  undertake  to  say 
he  does  not  perform  at  this  time.  Let  him 
attend  to  the  examination  and  auditing 
of  accounts.  Let  him  transact  tliat  kind 
of  business,  and  if  he  has  not  work  enough 
to  do  then,  It  will  be  a  very  strange  thing. 

One  word,  sir,  in  reference  to  the  re- 
marks of  the  distinguished  delegate  from 
Columbia  (Mr.  Buckalew.)  Every  man 
in  this  Convention  knows  that  applica- 
tions have  been  made  time  and  time 
again  to  the  Legislature  to  supply  the  in- 
creased judicial  force  required  through- 
out the  State,  and  the  Legislature  have 
almost  uniformly  refused  to  make  sepa- 
rate judicial  districts.  They  have  tided 
over  the  difTiculty  from  time  to  time  by 
furnishing  additional  law  judges,  thus 
making  a  sort  of  double-headed  court, 
which  has  been  found  to  work  badly 
throughout  the  State  ;  but  they  have  not 
even  given  an  additional  law  judge  until 
the  necessity  for  some  relief  was  so  strong 
and  so  apparent  that  it  could  not  be  re- 
sisted. 

I  think  this  system  of  having  a  separate 
judicial  district  in  every  county  of  twen- 
ty-five or  thirtj'^  tliousand  inhabitants  will 
be  found  to  answer  a  capital  purpose.  I 
hope  the  Convention  will  adopt  the  meas- 
ure as  it  is  now  proposed,  and  that  there 
will  be  no  going  backward. 

Mr.  BiGLER.  Mr.  Chairman :  I  have 
listened  with  the  utmost  diligence  and 
with  great  anxiety  to  the  debate  on  this 
subject,  for  it  is  one  of  those  questions 
upon  which  I  do  not  profess  to  be  pre- 
pared to  act  myself.  I  am  not  a  practi- 
sing lawyer ;  and  more  than  that,  I  have 
never  had  any  lawsuits.  I,  therefore,  am 
not  at  all  familiar  with  the  state  of  busi- 
ness in  the  courts,  I  may  say,  however, 
that  during  my  late  visit  home,  one  of  the 


things  that  was  prominently  brought  be- 
fore me  was  the  necessity  for  some  relief 
on  this  subject  because  thebusmessof  the 
courts  is  very  Hiuch  behind ;  and  I  can 
say,  and  in  that  I  shall  be  sustained  by  all 
who  know  him,  that  our  judge  is  one  of 
the  most  efficient  in  the  State. 

Now,  in  replv  to  my  friend  from  Cen- 
tre, I  would  remark  that  there  was  a  time 
when  he  knew  our  county  very  well; 
but  the  legal  business  there  is  unhappily 
(I  hope  the  lawyers  here  will  pardon  me 
that  expression)  increasing  very  rapidlj-, 
and  because  of  a  large  mining  interest 
the  criminal  business  interferes  with  the 
courts.  We  are  engaged  there  now  in  min- 
ing coal  to  the  extent  of,  I  think,  about  two 
thousand  tons  a  day,  and  the  business  of 
manufacturing  fire  brick  is  coming  up 
throughout  that  county.  That,  witli  our 
heavy  lumber  business,  and  disputes  in 
real  estate  about  the  wild  lands  because 
of  their  increased  value,  make  the  legal 
business  a  very  heavy  one  in  that  county. 

Now,  sir,  listening  to  this  discussion  as 
far  as  I  could  with  great  diligence  and 
anxiety  to  arrive  at  a  correct  conclusion, 
I  have  not  been  very  decided.  At  times 
I  have  shifted,  in  my  judgment,  from  one 
side  to  the  other  as  the  debate  has  pro- 
gressed, but  I  have  concluded  to  vote 
for  this  proposition  as  it  stands  before  us. 
I  do  not  say  that  with  greater  light  before 
we  pass  upon  it  finally,  I  might  not 
change  that  judgment ;  but  my  desire  is 
that  what  1  might  do  shall  be  to  increase 
the  means  of  disposing  of  the  judicial 
business  of  the  State. 

Mr.  Landis.  I  presume,  Mr.  Chair- 
man, the  proper  waji-  to  ascertain  what  the 
requirements  of  the  people  of  the  State 
are  would  be  to  look  at  the  condition  of 
one's  own  district.  The  district  in  which 
I  reside  is  composed  of  the  counties  of 
Blair,  Huntingdon  and  Cambria,  compris- 
ing a  population  of  about  one  hundred 
and  ten  thousand.  We  have  scattered 
through  that  district  large  mining  inter- 
ests, large  manufacturing  interests,  and  a 
large  lumber  business.  We  have  also  in 
the  district  two  cities,  Johnstown  and  Al- 
toona,  containing  a  poulation  of  from 
twelve  thousand  to  fifteen  thousand  each. 
We  have  also  a  large  agricultural  popula- 
tion. We  have  a  large  legal  business  in 
that  district.  On  the  trial  list  of  my  own 
county  to  every  term  we  have  from  sixt3' 
to  eighty  causes,  a  majority  of  which  are 
disposed  of  at  every  term.  The  balance  of 
the  business  of  the  district,  I  believe,  is 
about  equal  to  t*ie  business  of  my  own  ' 


432 


DEBATES  or  THE 


county.'  Xow,  sir,  in  each  of  those  coun- 
ties we  have  a  two  weeks'  term  of  court 
four  time  a  year,  and  yet  the  time  of  the 
judge  is  not  occupied  to  a  greater  extent 
than  about  one-half  or  a  little  more  than 
one-halt.  So  that  I  arrive  at  the  con- 
clusion that  a  population  of  about  one 
hundred  thousand  with  diversified  inter- 
■  ests  gives  about  a  fair  employment  to  a 
diligent  judge  ;  and  I  believe  there  is  no 
more  diligent  judge  in  the  State  of  Penn- 
sylvania than  the  gentleman  who  is  now 
occupying  that  position  in  my  district. 

There  is  another  objection,  it  appears  to 
me,  in  cutting  down  the  districts  in  the 
matter  of  population.  You  do  not  give 
enough  occupation  to  make  a  good  judge, 
and  the  result  will  be  that  in  course  of 
time  you  may  have  inditferent  judges 
upon  the  bench.  Therefore,  I  would  pre- 
fer to  give  an  increased  papulation,  so 
that  the  judge  may  have  occupation,  that 
he  may  have  niore  enlarged  experience, 
and  so  that  also  you  will  not  be  exposed 
to  the  danger  of  having  the  salaries  of  the 
judges  cut  down  and  thus  obtain  cheap 
judges.  I  think,  therefore,  the  better 
plan  by  far  would  be  to  keep  up  the  ratio 
of  population  for  a  district  so  as  to  keep 
j'our  judge  fairly  employed,  in  order  that 
you  may  have  a  good  one,  and  also  that 
his  salary  may  not  be  reduced. 

Mr.  Fulton.  I  desire  to  say  but  a  few 
words  on  the  section  as  it  now  stands.. 

We  have  been  told  almost  every  week 
during  the  sessions  of  this  Convention 
that  the  city  of  Philadelphia  required 
more  government  according  to  its  popu- 
tion  than  any  other  section  of  the  State, 
and  that  the  city  of  Pittsburg  came  next. 
It  is  certainly  a  fact  that  there  is  double  the 
amount  of  litigation  in  these  two  great 
cities  according  to  the  population  than 
there  is  in  the  rural  districts  of  the  State. 
Now,  when  we  come  to  examine,  we  tind 
that  in  this  city  they  have  one  judge  to 
every  67,000  population ;  in  the  city  of 
Pittsburg  one  judge  to  every  G8,000,  and 
a  little  over.  I  ask  the  delegates  here 
from  the  city,  if  they  feel  that  it  is  their 
duty,  if  they  feel  that  they  can  go  home 
to  their  constituents  and  say  that  they 
have  not  made  an  extravagant  expendi- 
ture of  the  funds  of  the  Commonwealth 
by  sending  judges  all  over  the  State  into 
these  rural  and  agricultural  districts, 
whore  there  is  comparatively  little  litiga- 
tion, to  every  30,000  of  population. 

We  are  told  that  this  is  to  furnish  a  judge 
to  every  county  in  the  Commonwealtli. 
When  we  come  to  test  it,  we  find  that  with 


a  ratio  of  S0,1IK)0,  there  are  twenty-three 
counties  in  the  Commonwealth  still  left 
without  judges.  So  they  are  not  pro- 
vided for.  On  the  other  hand,  we  lind 
fifteen  counties  that  have  over  50,000  pop- 
ulation, with  far  more  litigation,  owing  to 
the  varied  employments  of  the  people, 
and  there  in  a  few  years  the  judges  will 
be  overworked.  We  are  pensioning  about 
twenty  judges  in  about  that  many  coun- 
ties, where  tbey  will  not  have  work  one- 
fourth  of  their  time,  and  leaving  fifteen 
counties  that  will  not  be  accomi«odated 
by  the  provisions  of  this  section,  on  ac- 
count of  their  being  too  far  above  in  popu- 
lation, and  too  much  business  for  one 
judge,  and  twenty-three  counties  that  are 
too  low  in  population  to  be  reached. 

I  sinjply  desire  to  call  the  attention  of 
the  committee  to  the  fact  that  this  section 
does  not  meet  the  wants  of  the  people  at 
this  present  time,  and  it  ought  to  be  voted 
down,  and  we  ought  to  find  something: 
else  that  will  meet  the  case. 

Mr.  Beiibe.  I  shall  detain  the  com- 
mittee but  a  moment. 

The  argument  on  the  part  of  the  gentle- 
men opposed  to  this  measure  seems  to  be 
that  the  judges  will  not  have  all  the  work 
they  can  do.  I  ask,  what  of  it?  Do  the 
prothonotaries  of  all  the  counties  have  all 
they  can  do,  or  are  their  services  all 
alike?  Do  the  registers?  What  are 
these  men  for,  and  why  are  they  estab- 
lished at  the  county  seats  of  the  difterent 
counties?  It  is  for  the  accommodation  of 
the  people.  It  is  that  the  people  may 
have  justice,  and  have  it  speedily,  and 
have  it  in  accordance  with  the  principles 
of  the  Constitution.  Now,  if  we  are  to 
have  no  associate  judges — they  are  al- 
ready \viped  out — and  a  eommunity  of  thir- 
ty thousand  people  in  a  certain  number 
ofscjuare  miles  require  a  judge,  because 
there  is  not  enougli  business  to  occupy  all 
his  time,  forsooth,  is  that  any  reason  why 
those  people  should  be  depirved  of  their 
judicial  rights?  It  strikes  me  it  is  not  a 
fair  criterion  of  judgment  at  all.  These 
countiesof  twenty-tive  thousand  or  tiiirty 
thousand  inhabitants  have  those  rights 
under  the  principles  of  government  and 
by  virtue  of  the  Constitution  as  well  as 
larger  counties,  and  that  they  are  practi- 
ciiily  deprived  of  them  has  been  illustra- 
ted by  various  gentlemen  on  this  floor  in 
repeated  instances  in  regard  to  their  local 
applications  for  new  trials,  or  for  stay  of 
writs,  or  for  injunctions  in  many  cases, 
and  the  like. 
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Mr.  Lawrenck.  Mr.  Chairman :  I 
have  listened  attentively  to  this  discus- 
sion from  day  to  day  in  reference  to  these 
several  courts,  hut  iiave  taken  no  part  in 
it.  Tlie  proposition  now  oefore  us  seems 
to  affect  the  people  in  my  own  district 
and  in  every  district  in  the  State  so  di- 
rectly that  I  feel  it  my  duty  to  sa3'a  word 
upon  it. 

I  do  not  know  what  the  opinion  of  the 
bar  or  of  the  people  of  my  district  would 
be  on  this  question  ;  but  I  was  very  much 
struck  with  the  position  taken  bj-  the  gen- 
tleman from  Columbia,  (Mr.  Buckalew,) 
when  he  said  that  this  whole  question 
ought  to  be  referred  to  the  Legislature, 
who  could  best  ascertain  what  was  wanted 
and  provide  districts  adapted  to  the  wants 
and  business  of  the  people. 

But,  sir,  I  rose  to  say  a  word  in  refer- 
ence to  my  own  district.  In  tliat  district, 
composed,  as  you  all  know,  of  Washing- 
ton and  Beaver,  we  have  one  of  the  pur- 
est and  best  judges  in  the  State.  He  is 
not  emploj^ed  more  than  one-half  of  his 
time,  and  I  have  never  heard  him  or  any 
body  there  claim  that  the  business  was 
not  kept  up.  And  yet  when  I  reflect  that 
the  projiosition,  as  I  understand  it,  now 
is  to  abolish  the  register's  court,  and 
to  allow  the  judge  to  attend  to  the  busi- 
ness of  the  register,  the  auditing  of  ac- 
counts, itc,  I  am  almost  disposed  to  be- 
lieve that  I  ought  to  vote  for  this  proposi- 
tion, looking  at  the  character  of  luy  own 
county  with  a  population  of  almost  fifty 
thousand  ;  but  I  liesitate.  I  hesitate  only 
because  I  believe  it  will  add  to  the  gen- 
eral expenses  of  the  State.  It  will  add, 
as  my  friend  from  Columbia  says,  at 
least  forty-five  or  fifty  per  cent,  to  the 
expenses  of  the  judicial  sj-stem  of  the 
State.  It  must  do  so.  A  friend  near  me 
says  §330,000  will  be  the  whole.  I  do  not 
know  who  has  made  that  calulation,  and 
I  do  not  know  how  an  accurate  calcula- 
tion can  be  made  because  you  cannot  tell 
how  the  districts  will  be  formed ;  but 
every  sensible  man  on  this  floor  will  ad- 
mit that  it  will  largely  increase  the  ex- 
pense of  the  local  district  judges,  cer- 
tainly one-third  in  the  State.  No  man 
can  deny  that. 

Mr.  S.  A.  PuRviANCE.  I  ask  the  gentle- 
nvan  from  Washington  if  he  heard  the 
gentleman  from  Greene,  (Mr.  C.  A.  Black, ) 
who  gave  an  estimate  of  the  expenses  un- 
der this  plan,  and  the  amount  saved  by 
the  abolition  of  the  associate  judges  and 
declared  to  us  that  that  brought  out  a  sav- 


ing to  the  State  by  the  adoption  of  this 
plan? 

Mr.  Lawrence.  I  do  not  know  to 
whom  the  gentleman  refers.  I  know  that 
figures  generally  do  not  lie,  and  I  do  not 
see  how  any  gentleman  can  figure  up 
such  a  proposition  as  that.  My  friend 
here  (Mr.  Wherry)  says  he  has  made 
a  calculation,  and  I  should  like  to  hear  it. 

Mr.  Wherry.  Outside  of  Philadelphia 
and  Allegheny  there  are  now  thirty-seven 
law  judges  in  the  State.  This  proportion 
will  give  thirty-nine  judges  in  the  sepa- 
rate counties,  and  there  arc  then  twenty- 
seven  counties  to  provide  for. 

Mr.  Boyd.  Will  the  gentleman  from 
Washington  allow  me  to  ask  the  gentle- 
man from  Cumberland  a  question? 

Mr.  Lawrence.  Certainly  ;  I  want  to 
get  imformation. 

Mr.  Boyd.  Where  two  counties,  as 
Montgomery  and  Bucks,  have  a  presi- 
dent judge,  and  also  an  associate  law 
judge,  does  he  mean  to  say  that  counting 
that  class  of  judges  in,  it  makes  that  dif- 
ference. 

Mr.  Wherry.    Yes,  sir. 

Mr.  Boyd.  1  think  the  gentleman  is 
mistaken. 

Mr.  Lawrence.  These  different  esti- 
mates only  prove  that  no  man  here  has 
as  yet  figured  this  matter  out  correctly. 

:Mr.  Kaine.  I  desire  to  correct  the 
gentleman.  From  some  information 
given  to  him  just  now,  he  stated  that  this 
proposition  would  increase  the  judicial 
expenses  of  the  State  §330,000.  I  hold  in 
my  hand 

Mr.  Lawrence.  The  gentleman  does 
not  understand  me  as  saying  that.  My 
colleague  (Mr.  Hazzard)orsomebody  be- 
hind me  said  that. 

Mr.  Kaine.  It  has  been  stated  as  a 
fact.  Now  I  will  read  from  the  appro- 
priation bill 

Mr.  Lawrence.  If  my  time  is  ex- 
tended, I  am  willing  to  give  way. 

The  Chairman.  The  gentlemam  from 
Washington  desires  to  occupy  bis  whole 
time. 

Mr.  Kaine.  The  total  cost  was  only 
§130,000  for  all  the  common  pleas  courts  of 
the  Commonwealth. 

Mr.  Lawrence.  I  repeat  again  that  I 
did  not  make  any  such  statement.  The 
statement  was  made  by  somebody  near 
me  that  it  would  add  largely  to  the  ex- 
pense. I  want  to  know  if  there  is  any 
man  on  this  floor  who  does  not  know  it 
will  add  to  the  expense.  Every  man  will 
admit  that  it  will  add  to  the  expense; 
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and  yet  I  do  not  say  that  it  is  not  right. 
That  is  a  question  which  I  am  willing  to 
hear  argued.  If  it  does  add  to  the  ex- 
pense it  may  be  an  advantage  to  the  peo- 
ple and  ought  to  pass.  I  do  not  put 
it  on  that  ground,  but  I  say  that  every 
man  on  this  floor  must  admit  that  it  will 
add  to  the  judicial  expenses  of  the  State. 

Now  the  question  is,  will  it  be  a  benetit, 
is  it  necessary  ?  and  I  only  judge  from  my 
own  district.  I  ought  not,  perhaps,  to 
judge  my  district  by  other  districts  in  the 
State,  because  we  have  but  little  litiga- 
tion, we  have  in  our  county  not  many 
public  improvements ;  we  havea  peaceful 
population,  but  little  dissipation,  but  few 
criminal  trials;  hardly  anybody  is  sued, 
few  judgments  are  entered  np,  and  the 
sheriff  has  little  to  do.  The  sheriff  of  our 
county  told  me  himself  he  could  not  live 
on  the  salary. 

Mr.  Boyd.  Can  any  man  live  in  Wash- 
ington county  ?     [Laughter.] 

The  Chairman.  Does  tlie  delegate 
from  Washington  permit  himself  to  be  in- 
terrupted ? 

Mr.  Lawrence.  I  will  permit  my 
friend  over  the  way  to  interrogate  me,  be- 
cause I  know  we  shall  get  something  fun- 
ny.    [Laughter.] 

The  Chairman.  Does  the  gentleman 
from  Montgomery  desire  to  interrogate 
the  gentleman  from  Washington  ? 

Mr.  Boyd.    Not  now. 

Mr.  Lawrence.  I  mention  this  as  I 
think  it  a  credit  to  our  people  that  we 
have  but  little  litigation,  and  hence  my 
own  district  ought  not,  probably,  to  be  a 
criterion.  Judge  Achison  I  think  per- 
forms all  the  duties  required  of  him  in  the 
two  counties  in  one-third  of  a  year,  and  I 
say  again  I  have  heard  no  complaint ;  and 
yet  when  I  reflect  tliat  you  luke  away  the 
registers'  court,  that  you  take  away  the 
miserable  habit  in  the  courts  of  the  State 
of  auditing  accounts  at  large  expense, 
putting  estates  to  expense,  and  provide 
instead  for  settling  up  the  accounts  by 
the  courts,  I  am  almost  induced  to  vote 
for  it.  I  wish  I  knew  the  wishes  of  the 
bar  and  the  people  at  home.  I  c^iu  see 
inueh  force  in  the  proposition  made  by 
the  gentleman  from  A  Icgheny  ;  and  if  it 
were  not  for  this  item  of  expense  I  should 
be  very  willing  to  see  it  passed  and  tried. 
But  it  is  a  radical  change  in  this  State  to 
propose  to  put  one  judge  over  every  thirty 
thousand  population  in  the  State,  and  per- 
haps it  is  not  the  proper  basis  to  put  it 
upon  as  1  as  been  indicated.  I  would 
rather,  I  believe,  vote  to  leave  it  to  the 


Legislature  to  district  the  State  in  that 
way. 

I  have  felt  it  my  duty  to  say  this  much 
without  indicating  any  particular  opinion 
on  the  amendment,  for  I  have  none. 

Mr.  MacConnell.  I  rise  merely  to  cor- 
rect the  cyphering  of  my  friend  from  West- 
moreland in  regard  to  Allegheny  county. 
Wo  have  a  population  of  two  hundred  and 
sixty-two  thousand.  Heretofore  we  have 
had  five  judges,  which  gave  nsa  judge  for 
every  fifty-two  thousand.  The  last  ses- 
sion of  the  Legislature  gave  us  an  addi- 
tional judge,  making  six,  which  gives  us 
a  judge  for  every  forty-three  thousand. 
You  now  propose  to  give  us  in  addition 
two  judges  of  the  orphans'  court,  which 
would  be  eight,  and  that  would  give 
us  a  judge  for  every  thirty-two  thousand, 
bringing  us  on  an  equality  with  the  other 
districts. 

Mr.  J.  N.  Purviance.  I  merely  wish 
to  give  the  expenses  from  the  report  of 
the  Auditor  General.  The  expenses  of 
the  judiciary  of  the  State  amount  to  $323,- 
OIK).  According  to  the  amount  stated  by 
the  gentleman  from  Washington,  §320,- 
000  for  the  present  system,  it  would  be  a 
saving  of  §3,000. 

Mr.  Lawrence.  I  hope  nobody  will 
get  it  on  the  record  that  I  said  any  such 
thing,  for  I  did  not  say  any  such  thing. 

The  Chairman.  The  question  is  on 
the  section  as  amended. 

The  section  as  amended  was  agreed  to, 
there  being  on  a  division,  ayes  forty-eight, 
noes  seventeen. 

Mr.  CuRTiN.  That  is  not  a  quorum. 
Sixty-five  is  not  a  quorum. 

The  Chairman.  Does  the  delegate 
raise  the  question  of  a  quorum  not  being 
present  ? 

Mr.  CuRTiN.  A  quorum  has  not  voted 
on  that.    I  raise  that  quest'on  certainly. 

The  Chairman.  That  is  not  necessary. 
The  Chair  decides  that  a  majority  of  the 
votes  cast,  if  there  is  a  quorum  present 
or  the  question  of  the  presence  of  a  quo- 
rum is  not  raised,  is  sutlicient.  The  Chair 
would  remark  that  there  are  over  eighty 
memlicrs  present,  by  count  a  few  minutes 
ago. 

The  next  section  will  be  read. 

The  Clerk  read  section  twentj' -seven 
as  follows  : 

Section  27.  All  laws  relating  to  courts 
shall  be  general  and  of  uniform  opera- 
tion, and  the  organiz;ition,  jurisdiction, 
powers,  proceedings  and  practice  of  all 
courts  of  the  same  class  or  gnide,  so  lar  as 
regulated  by  law,  and  the  force  and  ef- 
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feet  of  the  process,  judgment  and  deci- 
sions of  such  courts  shall  be  uniform. 

:Mr.  Kaine.  I  think  that  section  ought 
to  be  voted  down.  It  relates  to  a  matter 
which  appropriately  Ijelongs  to  legisla- 
tion. I  think  we  have  already  sufficiently 
provided  for  matters  of  that  kind  in  this 
article. 

Mr.  Boyd.  If  that  is  so  it  is  a  very  easy 
matter  for  the  Committee  on  Revision  to 
compare  them  and  see  if  they  are  alike, 
and  arrange  the  matter  properly.  I  do 
not  think  the  report  of  the  committee 
should  be  voted  down  because  a  gen- 
tleman chooses  to  stand  up  here  and  say 
it  is  provided  for  somewhere  else.  If  it  is 
so  the  Committee  on  Revision  can  regulate 
that;  if  it  is  not  so,  we  run  a  risk  by 
having  it  voted  out.  I  therefore  trust 
the  section  will  be  sustained  as  it  is.  It 
will  do  no  hiirm. 

Mr.  Kaixe.  There  is  no  use  in  passing 
the  same  thing  twice. 

The  Chairman.  The  question  is  on 
the  section. 

The  section  was  agreed  to,  tliere  being 
on  a  division,  aj'es  thirty-seven,  noes 
twelve. 

The  Ckaibmax.  The  next  section  will 
be  read. 

The  Clerk  read  section  twenty-eight 
as  follows : 

Section  28.  It  shall  be  the  duty  of  the 
Supreme  Court,  as  soon  as  practicable,  and 
within  one  year  after  this  Constitution 
shall  take  effect,  and  from  time  to  time 
thereafter  as  maj"^  be  necessary,  to  provide 
rules  and  regulations  for  a  general  system 
of  practice  in  all  courts  of  record  of  the 
State,  which  shall  be  uniform  in  all  courts 
of  the  same  class  or  grade,  and  shall  not 
be  changed  except  by  the  Supreme  Court : 
Provided,  That  special  rules  may  Ite  pro- 
vided for  cities  exceeding  one  hundred 
thousand  inhabitants,  and  special  rules 
may  be  added  thereto  by  the  presiding 
judge  in  any  judicial  district  with  the 
consent  and  approval  of  the  Supreme 
Court. 

Mr.  Darlington.  I  do  not  see  that 
that  ought  to  be  adopted.  The  practice  of 
a  court  is  more  conveniently  arranged  by 
the  judges  of  the  court  themselves  than 
hy  the  Supreme  Court.  That  has  been 
exemplified  by  the  rules  in  equity  prac- 
tice adopted  by  the  Supreme  Court,  and 
found  very  inconvenient  in  some  districts 
throughout  the  State.  I  think  it  had  better 
be  left  to  the  respective  courts  themselves 
to  regulate  their  practice. 


Mr.  Bowman.  Mr.  Chairman  :  I  do  not 
propose  to  detain  the  committee  long;  but 
I  think  this  section  ought  to  be  passed, 
and  for  reasons  that  1  will  very  briefly 
state. 

I  happen  to  reside  in  the  sixth  judicial 
district.  Our  court  has  established  certain 
rules;  in  the  county  of  Crawford,  the  ad- 
joining district,  another  rule  prevails;  in 
the  county  of  Venango  another  rule. 
Each  is  a  separate  judicial  district;  and 
just  as  soon  as  a  practising  attorney  from 
one  district  goes  into  another  he  does  not 
know  what  the  rules  of  the  court  are.  For 
instance,  he  may  commence  a  case  in  one 
court ;  under  the  rules  of  tlie  court  in  the 
county  where  he  resides  he  may  be  enti- 
tled to  a  judgment  by  tiling  his  declara- 
tion and  a  copy  of  his  chiim  ;  in  another 
district  a  very  different  rule  may  i^revail. 
In  taking  judgments  a  ditferent  rule 
prevails  in  ditterent  districts.  While  this 
may  be,  as  suggested,  a  proper  subject  of 
legislation,  I  do  not  for  the  life  of  me  see 
how  the  Legislature  is  going  to  pass  any 
general  law  compelling  the  presiding 
judge  of  any  particular  district  to  estab- 
lish certain  uniform  rules  for  the  govern- 
ment of  each  court.  I  think  that  heie  is 
the  place  for  it ;  let  the  Supreme  Court  es- 
tablish the  rules,  and  let  every  court  of 
record  in  the  State  have  the  same  uniform 
rules  throughout  the  Commonwealth.  As 
is  suggested  to  me,  we  all  know  that  the 
questions  as  to  the  rules  of  the  particular 
courts  in  the  State  come  before  the  Su- 
preme court  for  decision.  In  one  judi- 
cial district  there  is  one  rule;  in  another 
there  is  a  very  different  rule ;  these  things 
all  have  to  be  decided  upon  by  the  Su- 
preme Court.  They  say  that  tlie  rules 
that  have  been  established  by  a  certain 
court  are  the  law  of  that  court,  though  a 
diflterent  rule  may  prevail  in  another  dis- 
trict. If  we  have  uniformity  in  the  prac- 
tice of  our  courts,  we  shall  save  a  great 
deal  of  time  in  the  Supreme  Court! 
we  shall  all  know  exactly  the  rule  that 
prevails  in  Erie,  the  rule  in  Northamp- 
ton, and  the  rule  in  Schuylkill.  We 
shall  all  understand  that  just  as  well  at 
home  as  though  wc  had  the  rules  of  those 
particular  courts  before  us.  I  hope  this 
section  will  be  adopted. 

Mr,  Hay.  Mr.  Cliairman  :  The  latter 
part  of  this  section  reads  : 

"That  special  rules  zr.ay  be  provided 
for  cities  exceeding  one  hundred  thou- 
sand inhabitants,"  etc. 

I  desire  to  ask  some  member  of  the 
coujmittee  who  is  informed  ou  this  sub- 
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ject,  whether  that  clause  means  that  one 
rule  may  be  made  applicable  to  the  city 
of  Pittsburg,  which  has  a  population  ex- 
ceeding one  hundred  thousand,  and  an- 
other rule  for  the  rest  of  the  county  of 
Allegheny.  Should  not  the  word  "cities" 
be  changed  to  "counties"  or  "judicial 
districts,"  or  some  other  proper  descrip- 
tive term? 

Mr.  Boyd.  I  do  not  suppose  the  com- 
mittee thought  much  about  Pittsburg  in 
this  business;  but  I  see  no  objection  to 
amending  that  clause  so  as  to  read  "judi- 
cial districts;  "  that  special  rules  may  be 
provided  for  judicial  districts  exceeding 
one  hundred  thousand.  I  think  I  will 
take  the  responsibility  of  accepting  that 
amendment.     [Laughter.] 

The  Chairman.  The  delegate  from 
Montgomery  cannot  accept  an  amend- 
ment. 

Mr.  Boyd.  1  understood  the  gentle- 
man from  Allegheny  to  make  a  proposi- 
tion to  amend. 

Mr.  Broom  ALL.  I  think  the  proposi- 
tion of  the  gentleman  from  Pittsburg  has 
weight  in  it,  and  I  would  suggest  to  him 
that  he  move  to  strike  out,  in  the  seventh 
and  eighth  lines,  the  words:  '■'■Provided, 
That  special  rules  may  be  added  thereto 
by  the  presiding  j  udge  in  any  j  udicial  dis- 
trict with  the  consent  and  approval  of  the 
Supreme  Court." 

That  will  allow  special  rules  in  all  cases 
where  they  ought  to  be  allowed,  and  it 
will  keep  the  Supreme  Court  advised  of 
what  special  rules  are  adopted  in  particu- 
lar districts.     I  make  that  motion. 

Mr.  Bartholomew.  I  move  to  amend, 
by  striking  out  the  whole  proviso.  I  do 
not  see  any  necessity  for  it. 

Mr.  Hay.    And  the  rest  of  the  section. 

Mr.  Bartholomew.  Under  the  provi- 
so I  do  not  see  why  there  should  be  any 
different  rules  established  in  the  city  of 
Pittsburg  or  Philadelphia  from  those  in 
the  counties  of  Northampton  and  Schuyl- 
kill. I  think  the  practice  should  be  uni- 
form throughout  the  Commonwealth,  and 
therefore  I  see  no  necessity  for  the  pro- 
viso. 

Mr.  NiLES.  I  can  see  very  well  why 
there  ought  to  be  a  different  rule  in  the 
city  of  Philadelphia  from  the  country. 
In  my  county  our  return  days  are  once  in 
three  months ;  here  they  have  thoin  every 
month  or  every  week,  perliaps.  The 
same  rule  that  would  be  applicable  in  a 
rural  district  in  reference  to  the  return 
day  of  writs,  and  taking  of  judgments, 


might  not  be  applicable  to  a  great  city 
like  Philadelphia  or  Pittsburg. 

Mr.  Bartholomew.  The  time  for  tak- 
ing the  judgment  after  the  return  day 
would  be  just  the  same  number  of  days 
precisely. 

Mr.  Stewart.  I  wish  to  call  the  atten- 
tion of  the  gentleman  from  Schuylkill  to 
the  provision  of  the  section.  It  does  not 
simply  provide  that  special  rules  may  be 
provided  for  cities  exceeding  one  hundred 
thousand  population,  but  that  special  rules 
may  be  added  by  the  presiding  judge  of 
any  judicial  district,  and  I  hope  the  gen- 
tleman does  not  mean  to  include  that  in 
his  motion  to  strike  out.  Does  the  gen- 
tleman mean  to  strike  out  the  whole  pro- 
viso? 

Mr.  Bartholomew.  Certainly.  I  take 
it  if  that  proviso  remains  in  the  section 
and  the  president  judge  of  any  judicial 
district  has  a  right  to  suggest  a  special 
rule  for  his  court,  all  viniformity  is  at  once 
destroyed,  becaiise  every  judge  through- 
out the  Commonwealth  will  have  his  par- 
ticular rule  and  hobby  to  suggest  and  in- 
corporate ill  these  rules  of  court,  and  then 
the  uniformity  which  is  proposed  to  be 
established  by  this  section  is  at  once  de- 
stroyed. If  there  is  to  be  uniformity,  it 
must  be  by  having  one  governing  head, 
and  we  have  vested  that  by  this  section 
in  the  Supreme  Court,  and  let  them  make 
general  and  uniform  rules  whicli  are  to 
govern  the  courts  in  their  practice 
throughout  this  Commonwealth. 

Mr.  Stewart.  The  practice  of  the 
different  districts  may  be  varied  ;  and  so 
long  as  we  leave  the  right  to  supplement 
these  rules  subject  to  the  approval  of  the 
Supreme  Court,  there  cannot  be  any  great 
want  of  harmony. 

Mr.  Bartholomew.  But  suppose  there 
should  arise  a  necessity  for  the  establish- 
ment of  a  rule,  upon  the  submission  of 
the  reasons  lor  the  establishment  of  the 
rule,  why  should  it  be  confined  to  a  par- 
ticular district  ?  Why  not  make  that  rule 
uniform  ? 

Mr.  Stewart.  The  necessity  may  exist 
locally. 

Mr.  Bartholomew.  No  ;  the  necessity 
might  arise  locally,  but  yet  it  would  be  a 
uniform  rule  so  that  all  could  have  the 
advantage  of  it.  If  one  district  requires 
a  rule  and  it  may  have  good  in  it,  let  it 
be  a  uniform  rule. 

Mr.  Stewart.  Why  apply  it  Avhere 
the  necessity  for  it  does  not  exist  ? 

Mr.  Bartholomew.  But  the  difficulty 
is  if  3-0U  have  the  authority  to  establish 
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special  rules  for  any  particular  court,  then 
you  destroy  the  uniformity  of  your  sys- 
tem at  once.  It  amounts  to  notliing,  and 
you  had  better  vote  the  section  down. 

Mr.  Wright.  This  matter  was  very 
fully  considered  by  the  Committee  on  the 
Judiciary.  They  desired  to  make  the 
rules  uniform  throughout  the  country 
districts.  It  was  suggested,  however, 
that  there  were  different  rules  applicable 
to  large  cities  where  the  practice  is  en- 
tirely different  from  the  practice  in  the 
country.  For  that  reason  we  did  not 
make  it  uniform  as  to  all  the  courts.  It 
was  not  intended  to  apply  to  the  city  of 
Philadelphia,  nor  probably  the  city  of 
Pittsburg;  but  as  to  the  country,  it  is  im- 
portant that  we  should  have  a  system  of 
practice  that  will  apply  to  all  the  counties 
alike,  as  well  for  the  convenience  of  prac- 
titioners of  the  law  as  for  the  convenience 
of  the  judges  of  the  Supremo  Court. 
There  is  no  reason  why  it  shovild  not 
stand  exactly  as  reported,  that  the  Su- 
preme Court  may  have  authority  to  estab- 
lish such  a  code  of  practice  for  the  city  as 
may  be  proper,  and  likewise  for  the 
country.  Every  lawyer  knows  that  the 
practice  is  very  diiferent. 

Mr.  MaoConneli^.  I  am  in  favor  of  the 
amendment  offered  by  the  gentleman 
from  Schuylkill  (Mr.  Bartholomew.)  I 
live  in  Pittsburg  and  have  practiced 
there  a  very  long  time,  and  I  do  not  think 
that  we  need  any  special  rules.  We  have 
a  set  of  rules  established  bj^  the  Supreme 
Court  to  regulate  chancery  practice.  They 
apply  to  every  judicial  district  in  the 
State.  They  are  the  same  for  Philadel- 
phia as  for  Pittsburg,  and  for  every  other 
judicial  district.  We  find  no  inconveni- 
ence from  these  uniform  rules.  They  suit 
us  just  as  well,  and  a  great  deal  better 
than  if  they  had  made  a  separate  set  of 
rules  for  every  judicial  district.  I  think 
it  is  a  matter  of  great  importance  that  the 
uniformity  of  the  system  should  be  pre- 
served and  that  we  should  all  be  required 
to  practice  under  the  same  rules. 

Now  let  me  refer  to  an  inconvenience  in 
our  own  county.  We  have  a  district  court 
and  a  court  of  common  pleas.  These  two 
courts  have  each  its  own  set  of  rules,  and 
in  many  cases  they  conflict.  In  some 
cases  they  are  almost  the  exact  opposite 
of  each  other,and  this  variance  has  become 
a  source  of  continual  annoyance  to  the 
members  of  the  bar.  You  have  to  go  to 
your  rule  books  and  see  which  rule  it  is 
that  applies  to  each  court  before  you  can 
do  any  thing ;  or  you  make  a  mistake  by 


supposing  that  the  rule  of  one  court  is  the 
rule  of  the  other.  I  want  to  see  uniform- 
ity not  only  in  our  district,  but  in  all  the 
districts  of  the  State. 

Mr.  Darlington.  Mr.  Chairman :  I 
am  utterly  unable  to  understand  why 
there  should  be  uniformity  in  the  rules  of 
practice.  Neither  can  I,  for  the  life  of  me, 
conceive  what  the  Supreme  Court  have  to 
do  with  this  matter.  Their  business  is  to 
interpret  the  rules  of  each  separate 
court  if  called  upon  to  do  so,  which  is 
rarely,  if  ever,  done.  Why  should  not 
the  citizens  of  one  part  of  the  State  be  al- 
lowed to  prescribe  their  own  rules  of  prac- 
tice in  the  administration  of  justice  ? 

Mr.  Bartholomew.  Will  the  gentle- 
mad  from  Chester  allow  aie  to  interrupt 
him  for  one  moment? 

Mr.  Darlington.    Yes,  sir. 

Mr.  Bartholomew.  Has  not  the  Su- 
preme Court  of  the  State  adopted  a  set  of 
rules  in  equity  practice  for  the  t^ommon- 
wealth  ? 

Mr.  Darlington.    I  know  it. 

Mr.  Bartholomew.  And  have  they 
not  worked  well? 

Mr.  Darlington.  No,  sir.  I  will  say 
here  briefly,  fori  do  not  intend  to  take  up 
time  in  the  discussion  of  the  question, 
that  they  require  that  all  proceedings  in 
equity  should  be  printed.  This  is  entirely 
uncalled  for  and  an  unnecessary  expense, 
and  in  our  part  of  the  State  we  do  not 
obey  it  at  all.  By  agreement,  in  nearly 
all  equity  cases  before  our  court,  at  least 
in  fully  one-half  of  them,  we  do  away 
with  this  unnecessary  expense. 

Again,  the  return  days  in  Philadeljjhia 
are  monthly,  once  a  month. 

Mr.  Dallas.    Two,  in  September. 

Mr.  Darlington.  In  Delaw^are  county, 
instead  of  being  the  first  Monday  in  the 
month,  they  are  the  last  Monday  of  the 
month.  In  Chester  county  our  return 
days  are  fixed  at  ton  days  after  the  writ 
is  served  on  the  defendant.  That  is  when 
a  man  has  to  appear  by  our  practice,  be- 
cause we  have  a  special  law  applicable 
there,  just  as  Philadelphia  has  a  special 
law  applicable  here,  and  as  Delaware 
county  has  a  law  applicable  to  it.  Wher- 
ever there  is  a  special  law  applicable  to  a 
particular  locality,  there,  of  course,  the 
rules  of  practice  must  vary  in  conformity 
with  it. 

Mr.  Broomall.  W"ill  my  colleague  al- 
low me  to  ask  him  a  question? 

Mr.  Darlington.    Oh,  yes. 

Mr.  Broomall.  Then  I  would  like  to 
ask  the  gentleman,  whether  he  has  not 


438 


DEBATES  OF  THE 


himself  found  inconvenience  on  account 
of  the  dilferent  rules  of  practice  in  Ches- 
ter and  Delaware  counties  ;  and  whether 
there  is  not  an  advantage  in  having  uni- 
formity in  these  things. 

Mr.  DARLiNaxoN.  I  will  answer  my 
colleague  in  this  way  :  I  have  found  no 
inconvenience  whatever  in  understanding 
what  the  rule  in  Delaware  courts  is, 
and  conforming  my  practice  at  that  bar 
accordingly. 

Mr.  Broomall.  The  gentleman  from 
Chester  has  a  large  line  of  practice  at  the 
Delaware  county  bar,  and  yet  I  will  ven- 
ture to  say  that  ho  cannot  now  tell  the 
return  day  in  Delaware  county. 

Mr.  Darlington.  It  is  not  necessary 
for  me  to  know  the  return  day;  I  can 
always  get  somebody  to  take  the  return 
for  me. 

But  it  is  not  necessary  that  I  should  be 
accommodated  in  Delaware  county.  If  I 
choose  to  go  there  and  practice,  and  take 
my  placTe  with  the  resident  members  of 
that  bar,  it  is  my  business  to  conform  to 
their  rules;  and  when  tlie  gentleman  from 
Delaware  comes  to  Chester  county  to 
practice  at  our  bar,  it  is  his  business  to 
conform  to  our  rules.  Now  how  are  you 
to  make  a  uniform  rule  applicable  if  you 
will  allow  one  system  to  prevail  in  one 
place  and  a  difterent  systein  in  another? 
Inevitably  it  is  impossible.  Then  is  it 
necessary  that  we  should  have  one  return 
day  in  all  the  counties  of  the  State  ?  Not 
at  all.  In  Chester  county  we  have  a 
system  that  suits  us  better  than  any  other, 
an  improvement  above  all  others,  and  my 
only  astonishment  is  that  all  others  have 
not  conformed  to  it. 

As  I  said  before,  we  make  every  writ 
returnable  in  ten  days  after  it  is  served  ; 
and  upon  the  face  of  the  writ  every  man 
is  taught,  by  reading  it,  that  he  must  en- 
ter his  appearance  at  ten  days  from  that 
time.  If  he  does  not,  upon  the  plaintiff 
filing  his  statement,  judgment  goes 
against  the  defendant ;  and  if  he  makes 
no  defense  execution  goes  witli  tlie  judg- 
ment. Thus  we  facilitate  the  administra- 
tion of  justice.  If  a  man  lius  an  honest 
claim  against  another,  he  wants  to  know 
at  the  end  often  days  whether  this  claim 
is  to  be  fought  or  not,  and  unless  the  de- 
fendant can  put  in  liis  affidavit  of  defense, 
sotting  forth  the  nature  and  character  of 
it,  judgment  must  be  given  for  the  honest 
claimant.  Such  a  rule  is  applicable  in 
our  court  because  wo  have  a  special  law 
tliero  upon  tliat  subject,  and  we  have  no 
disposition  to  change  it. 


Now,  I  maintain  that  there  is  no  neces- 
sity for  a  general  law  that  should  compel 
us  to  come  under  the  system  of  Lancaster 
county,  for'instance,  where  I  am  told  they 
must  take  a  rule  to  plead  in  three  months ; 
and  if  an  appearance  is  not  entered  within 
that  time  they  may  take  three  months 
longer  in  which  to  plead.  Or  why  should 
we  be  compelled  to  come  under  the  sys- 
tem of  Montgomery  county,  where,  I  un- 
derstand, they  settle  all  appeals  before  a 
justice  on  an  action  for  money  received, 
or  something  of  that  kind,  no  matter 
what  the  action  is,  even  though  it  be  an 
action  for  trespass  ?  Why,  1  say,  should 
we  not  have  those  rules  which  we  deem 
to  be  best  ?  If  the  Lancaster  bar  think  it 
best  to  wait  three  montlis  for  a  plea,  let 
them  have  it  so,  if  they  desire  it.  If  we 
in  Chester  county  want  to  get  through  our 
business  faster,  and  have  an  execution  is- 
sued and  the  money  collected  long  before 
return  daywouldarrive  in  Lancaster  coun- 
ty, why  not  let  us  have  it  so?  If  in  Mont- 
gomery county  they  desire  to  have  a  case 
of  trespass  before  a  justice  tried  as  if  it 
were  an  action  for  money  received,  would 
they  expect  any  other  county  to  conform 
to  their  mode  of  practice  ?  We  in  Cliester 
county  find  no  fault  with  their  system  of 
procedure ;  we  must  only  conform  to  it  if 
we  practice  in  tlieir  courts.  If  we  go  there 
to  browse  upon  their  pasture,  we  must  be- 
come acquainted  with  and  understand 
their  rules.  If  we  go  to  Lancaster  county 
we  know  that  we  must  wait  three  months 
for  a  plea  ;  but  that  is  oar  business,  and  if 
we  think  the  practice  is  too  slow  we  can 
stay  at  home  where  the  business  of  our 
courts  is  conducted  with  more  rapidity. 

Mr.  D.  W.  Pattkrson.  Will  the  gen- 
tleman from  Chester  permit  himself  to  be 
interrupted? 

Mr.  Darlington.  I  would  rather  not, 
if  it  is  to  be  taken  out  of  my  time.  I  de- 
sire to  occupy  my  ten  minutes,  but  do  not 
desire  my  time  to  be  extended. 

Mr.  D.  W.  Patterson.  I  only  desired 
to  protest  against  the  gentleman  putting 
the  old  rules  of  Chester  county  upon  Lan- 
caster. We  never  had  such  a  rule  in  Lan- 
caster as  he  attributed  to  us,  although  it 
did  once  exist  in  Chester.     [Laughter.] 

Mr.  Darlington.  Well,  I  will  tell  you 
what  we  do  not  do  in  Chester  county.  We 
do  not  take  judgments  in  open  court. 
How  many  days  are  spent  in  Lancaster 
county  at  every  term  by  taking  judg- 
ments in  open  court  ?  This  system  is  en- 
tirely antiquated  with  us;  I  do  not  know 
how  it  is  elsesvhere;  but  if  it  suits  them 
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in  Lancaster  county,  let  them  have  it.  If 
we  prefer  the  tenth  day  after  a  writ  is 
served  as  the  return  da}',  why  should  we 
not  have  it?  If  we  choose  to  have  a  rule 
to  plead  in  twenty  days  after  service,  why 
should  we  not  have  that?  Why  should 
we  be  compelled  to  wait  thirty  days,  if 
twenty  suits  us  better?  Why  should 
Philadelphia  be  compelled  to  wait  twenty 
days,  if  ten  would  suit  them  better?  Why 
should  we  be  compelled  to  so  vary  our 
rules  of  practice,  when  we  are  perfectly 
satished  with  them,  in  order  to  make  the 
practice  in  all  the  courts  of  the  State 
uniform  ? 

The  Chairman.  The  Chair  regrets  to 
inform  the  gentleman  from  Chester  that 
his  time  has  expired. 

Mr.  Darlington.  No,  sir,  no  regrets. 
[Laughter.]  I  have  said  enough.  [Laugh- 
ter.] 

Mr.  Boyd.  Mr.  Chairman  :  I  only  de- 
sire to  explain,  in  answer  to  the  gentle- 
man from  Chester,  in  regard  to  the  rules 
which  he  stated  Avere  in  force  in  Mont- 
gomery county  for  trying  appeal  cases. 
It  is  true  that  we  do  try  appeal  cases  ui^on 
the  common  money  accounts,  as  for 
money  had  and  received.  It  is  a  practice 
that  originated  sometime  during  the  last 
century,  I  do  not  remember  the  date, 
[laughter,]  but  it  was  originated  then  by 
a  few  menibers  of  the  bar,  and  has  been 
acquiesced  in  as  a  practice  ever  since.  It 
has  been  found  to  work  badly,  like  many 
others  of  those  antiquated  rules  that  we 
have  now  in  use;  and  the  inconvenience 
resulting  from  these  old  practices,  in  many 
parts  of  the  State,  was  one  reason  which 
induced  the  Committee  ©n  the  Judiciary 
to  report  a  section  requiring  a  uniform  set 
of  rules  to  pervade  all  the  courts  through- 
out the  Commonwealth.  One  of  the  rea- 
sons why  this  was  thought  wise  was,  that 
in  case  I  should  have  occasion  to  go  to 
Westchester — which  God  for  bid— I  should 
know  exactly  what  their  rules  of  practice 
are.  And  if  my  friend  (Mr.  Darlington) 
should  have  occasion  to  come  to  Mont- 
gomery— which  God  forbid — [laughter] 
that  he,  too,  would  know  exactly  what 
our  rules  are.  Therefore  it  was  that  the 
Committee  on  the  Judiciary  thought  that 
it  would  be  eminently  wise  to  have  a  uni- 
form set  of  rules  to  govern  all  the  courts 
in  their  practice.  The  proviso,  which  has 
been  aimed  at  by  my  friend  from  Scliuj'l- 
kill,  (Mr.  Bartholomew,)  was  meant  to 
reach  particular  cases,  jjerhaps  some  of 
those  mentioned  by  the  gentleman  from 
Chester.    If  he  would  see  proper  to  send 


them  to  the  Supreme  Court  it  would  be 
found  that  they  could  be  used  uniformly 
throughout  the  State,  or  if  there  was  any 
special  reason  for  a  special  rule  in  a  spe- 
cial case,  the  Supremo  Court  might,  if  they 
saw  proper,  allow  such  a  rule  to  be 
adopted.  On  the  whole,  it  was  thought 
best  to  report  this  section  in  its  present 
form,  and  I  trust  that  the  committee  of 
the  whole  will  sanction  it. 

Mr.  Hanna.  Mr.  Chairman  :  I  would 
like  to  call  the  attention  of  the  chairman 
of  the  Committee  on  the  Judiciary  to  the 
language  of  the  section  as  it  stands.  It 
requires  that  the  Supreme  Court  shall  pro- 
vide rules  and  regulations  for  general  sys- 
tem of  practice  in  all  the  courts  of  record. 
Now  I  am  somewhat  in  doubt  whether 
that  is  intended  to  compel  the  judges  of 
the  Supreme  Court  to  draw  up,  for  the  use 
of  the  bar  of  the  Commonwealth,  a  code 
of  practice,  or  a  system  of  rules  of  court. 
But  after  listening  to  my  friend  the  chair- 
man of  the  Committee  on  the  Judiciary, 
I  am  satisfied  that  his  committee  meant 
rules  of  court. 

I  submit  from  our  experience  in  this 
matter  that  on  calm  reflection  all  must 
be  satisfied  that  is  an  impossibility  to  do 
that.  It  is  an  impossibility  for  the  judges 
of  the  Supreme  Cou  rt  to  prepare  a  system  of 
court  rules  for  all  the  courts  that  this 
Constitution  contemplates  in  the  Com- 
monwealth. 

Mr.  Boyd.  If  you  will  look  at  the  third 
and  fourth  lines  of  the  printed  section 
you  will  hnd  exactU'  that  oar  object  was 
to  provide  rules  and  regulations  for  a 
general  system  of  practice  in  all  the  courts. 
It  means  just  exactly  what  it  says. 

Mr.  Hanna.  I  am  satished  from  listen- 
ing to  the  chairman  of  the  Committee  on 
the  Judiciary 

The  Chairman.  The  Chair  cannot 
allow  any  disrespect  to  absent  members 
of  the  Convention.  The  chairman  of  the 
Committeeonthe  Judiciary  is  not  present. 

Mr.  Hanna.  The  gentleman  from 
Montgomery  (]Mr.  Boyd)  announced  that 
he  took  the  place  of  the  chairman  of  the 
Committee  on  Judiciary  in  the  absence  of 
that  gentleman. 

The  Chairman.  No  reflections  can  be 
allowed  by  the  Chair  upon  the  chairman 
of  the  Committee  on  the  Judiciary  dur- 
ing his  absence. 

Mr.  Hanna.  I  do  submit,  as  I  remarked 
a  little  while  ago,  that  such  a  plan  as  is 
here  proposed  would  be  a  physical  im- 
possibility. Let  u^  reflect  for  one  mo- 
ment.   We   propose    to    establish  a  Su- 
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preme  Court,  then  courts  of  common 
pleas,  then  orjjhans  courts,  then  probate 
courts.  Now,  sir,  is  it  possible  that  the 
judges  of  the  Supreme  Court,  elected 
from  the  different  sections  of  the  Com- 
monwealth, are  sufficiently  familiar  with 
the  wants  of  the  bar  and  of  the  people  in 
all  the  localities  of  the  State  to  prepare  a 
code  of  rules  of  court  that  will  be  satis- 
factory to  the  bar  ot  the  State?  I  submit 
that  they  cannot  do  it.  All  these  various 
courts  are  to  be  provided  for,  and  what 
will  suit  the  bar  of  one  section  of  the 
State  may  not  suit  the  bar  of  another  sec- 
tion of  the  State.  Hence  has  arisen  the 
custom  under  which  we  now  act  that  the 
courts  of  the  various  counties  and  the 
various  judicial  districts  have  the  power 
and  authority  to  ordain  and  establish  such 
rules  as  they  think  proper   themselves. 

I  submit  that  this  is  the  best  system. 
We  have  for  years  past  been  satisfied  with 
it.  In  this  section  of  the  State,  what  have 
our  judges  done  ?  They  have  submitted 
the  matter  to  leading  members  of  the  bar  ; 
those  members  of  the  bar  have  prepared 
a  code  of  rules  and  submitted  them  to  the 
court  and  they  have  been  approved  by 
the  court,  aud  we  are  all  satisfied  with 
thera. 

The  gentleman  from  Pittsburg  a  while 
ago  referred  as  an  illustration  to  the  fact 
that  the  Supreme  Court  had  established 
rules  of  practice  in  equity  for  the  entire 
State.  That  may  be  true  ;  but  they  are 
only  the  rules  of  the  Supreme  Court. 
Take  our  common  pleas ;  they  have  adopt- 
ed their  code  of  rules  both  in  law  and 
equity ;  and  then  we  have  our  orphans' 
court  rules,  our  quarter  sessions  rules,  and 
everything  of  that  kind.  Is  it  possible 
for  the  judges  of  the  Supreme  Court  to 
draw  up  a  set  of  rules  for  all  the  various 
courts  throughout  the  Commonwealth 
that  will  be  entirely  satisfactory  ? 

I  do  trust  that  we  shall  not  in  the  Con- 
stitution of  the  State  place  such  a  duty 
upon  the  judges  of  the  Supreme  Court. 
It  is  a  pure  matter  of  regulation  at  all 
events,  which  heretofore  has  been  left  to 
the  different  courts  in  pursuance  of  acts 
of  Assembly.  1  think  that  is  the  proper 
place  to  leave  it.  Why,  sir,  we  are  con- 
tinually adopting  sections  in  this  Consti- 
tution taking  away  from  the  people  of 
different  portions  of  the  State  the  means 
of  governing  themselves  in  other  par- 
ticulars, and  now  you  propose  to  tie  the 
hands  of  the  l)ar  thraughout  the  whole 
commonwealth    by  one  uniform  set  of 


court  rules.  I  trust  we  shall  not  establish 
any  such  precedent  as  that. 

Mr.  Boyd.  Allow  me  to  correct  the 
gentleman.  I  understood  him  to  say  that 
the  district  court  and  the  court  of  com- 
mon pleas  in  Philadelphia  had  equity 
rules  of  their  own. 

Mr.  Hanna.  Not  the  district  court,  but 
the  common  pleas. 

Mr.  Boyd.  I  beg  to  state  to  the  gentle- 
man that  the  rules  in  equity  which  were 
adopted  by  the  Supreme  Court  have  been 
applied  to  every  court  of  common  pleas 
in  the  State.  Your  equity  rules  in  the 
common  pleas  here  are  the  same  as  they 
are  in  the  other  courts  of  common  pleas 
throughout  the  State  and  are  uniform 
throughout.  They  were  fixed  up  by  the 
Supreme  Court. 

Mr.  Hanna.  I  am  very  willing  that 
my  friend  from  Montgomery  should  re- 
mind me  of  that  fact. 

Mr.  Dallas.  Mr.  Chairman :  I  had 
the  honor  to  be  a  member  of  this  Judi- 
ciary Committee  and  to  have  yielded  to 
the  section  under  consideration  my  assent, 
because  I  understood  it  to  be  the  general 
desire  of  members  of  this  Convention  re- 
siding outside  of  the  city  of  Philadelphia, 
that  such  a  section  should  be  placed  in  the 
Constitution,  but  I  could  by  no  means 
yield  my  assent  to  this  section  if  the 
amendment  proposed  by  the  gentleman 
from  Schuylkill  should  prevail. 

If  it  is  the  desire  of  those  gentlemen 
who  come  from  other  sections  of  the  State 
to  have  a  constitutional  provision  requi- 
ring that  all  rules  of  court  shall  be  uni- 
form throughout  the  State  outside  of  the 
city  of  Philadelphia,  1  have  no  objection 
to  their  adopting  such  a  section.  But  for 
the  city  of  Philadelphia  where  our  rules 
have  grown  into  a  volume,  now  almost  as 
large  as  one  of  the  volumes  of  our  De- 
bates, and  have  come  to  be  understood 
by  the  bar  and  by  the  bench — that  that 
system  which  has  so  grown  up  shall  be 
wiped  out  by  a  constitutional  provision 
and  utterly''  disturbed,  I  cannot  consent. 
It  is  utterly  impossible  that  this  Conven- 
tion shall  wipe  out  the  system  of  practice 
which  we  have  in  the  city  of  Philadelphia 
as  the  result  of  the  growing  wisdom  of 
the  bench  and  the  bar  of  this  county  ever 
since  the  beginning  of  the  Common- 
wealth, and  then  substitute  for  it  any 
thing  else  that  will  suit  us  as  well  and 
also  suit  every  other  court  in  the  whole 
Comnion  wealth  of  Pennsylvania. 

Why,  sir,  when  the  equity  rules  were 
adopted  which  the  gentleman  fr«m  Mont- 
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gomcry  truly  says  have  been  applied  to 
the  courts  of  common  pleas  all  over  the 
State,  the  equity  practice  of  the  State  of 
Pennsylvania  was  in  its  infancy'-.  Equity 
practice  grew  very  slowly  and  was  yielded 
to  the  courts  by  the  people  very  cautious- 
ly. Little  by  little  was  equity  jurisdic- 
tion added  to  the  powers  of  our  courts, 
and  at  the  time  the  commission  of  very 
able  gentlemen  who  prepared  those  equi- 
ty rules  met  for  the  performance  of  their 
duties,  the  equity  system  was  so  new,  the 
equity  practice  was  so  lately  formed,  tliat 
it  was  a  proper  subject  for  codification; 
and  the  equity  rules  that  they  gave  us, 
needing  amendment  now  perhaps  in  some 
particulars,  were  made  because  the  want 
for  them  was  apparent  and  tiiere  was 
nothing  to  supply  them  if  we  had  them 
not.  I  say  now  that  so  far  as  this  city  is 
concerned.  With  its  numbers  of  judges, 
with  its  very  varied  and  extensive  prac- 
tice, with  its  large  body  of  rules  already 
well  understood,  that  to  undertake  to 
force  us  to  adopt  some  new  system  of 
rules  of  common  law  that  will  suit  the 
rest  of  the  State  is  to  impose  upon  us  what 
I  do  not  believe  any  member  of  the  bar  or 
bench  of  Philadelphia  county  would  ask 
for,  and  it  would  be  unjust  and  unfair  to  us. 

Therefore  leave  the  proviso  to  the 
section  permitting  us  to  say  whether  we 
shall  retain  our  present  rules  or  not,  and 
you  may  do  as  you  please  with  the  rest 
of  the  Commonwealth.  But  I  cannot,  for 
one,  vote  for  that  section  unless  you  leave 
in  the  proviso.  Why,  sir,  I  have  in  my 
library  a  copy  of  the  rules  under  which  the 
gentleman  from  Schu3'lkill  practices. 
They  are  a  very  thin  volume,  hardly  bear- 
ing binding.  I  have  no  doubt  those  rules 
suit  that  bar  very  well,  for  if  tliey  did  not 
I  have  no  doubt  the  bar  to  which  the  gen- 
tleman belongs  would  soon  make  tliem 
suit :  but  it  cannot  be  pretended  that  tliat 
little  code  of  rules  would  suit  us  here  in 
Philadelphia.  No  man  in  his  senses 
can  suppose  it  ;  nor  would  it  be  fair,  on 
the  other  hand,  that  we  should  impose 
upon  that  bar  the  whole  mass  of  the  rules 
that  we  have  necessarily  adopted  in  Phil- 
adelphia. 

Mr.  Worrell.  Mr.  Chairman  :  I  have 
an  amendment  to  move. 

The  Chairman.  The  Chair  will  remind 
the  delegate  from  Philadelphia  that  there 
is  already  an  amendment  to  an  amend- 
ment pending,  and  no  further  amend- 
ment is  in  order.  The  question  is  on  the 
amendment  offered  by  the  delegate  from 
Schuylkill   (Mr.     Bartholomew)    to  the 


amendment  offered  by  the  delegate  from 
Delaware  (Mr.  Broomall.) 

The  amendment  to  the  amendment  was 
rejected,  there  being,  on  a  division  :  Ayes, 
ten,  less  than  a  majority  of  a  quorum. 

Mr.  Worrell.  1  move  to  amend,  by 
inserting  in  lieu  of  the  section 

The  C;hairman.  There  is  an  amend- 
ment pending. 

Mr.  WoRRKLL.  I  withdraw  it  for  the 
present. 

The  Chairman.  The  question  is  on 
the  amendment  oflered  by  the  delegate 
from  Delaware  (Mr.  Broomall)  to  strike 
out  all  from  the  word  "be,"  in  the  seventh 
line,  to  and  including  the  word  "be"  in 
the  eighth  line. 

The  amendment  was  agreed  to,  there 
being,  on  a  division  :  Ayes,  thirty-four  ; 
noes,  ten. 

Mr.  Worrell.  Now  I  move  my 
amendment  to  strike  out  the  section  and 
insert  in  lieu  thereof. 

"All  the  courts  of  the  Commonwealth 
shall  adopt  and  publish  rules  for  the  or- 
derly transaction  of  business,  having  re- 
gard as  far  as  practicable  to  the  chronol- 
ogy of  the  suit  or  issue  or  prosecution  or 
indictment." 

I  offered  this  proposition  in  Convention 
at  one  of  tlie  sessions  in  Harrisburg  in 
November  last.  I  think  the  rules  of  prac- 
tice in  the  various  courts  should  be  fixed 
and  determined  by  the  several  courts, 
each  for  itself.  I  do  not  think  that  it  is 
within  the  province  of  tlie  Supreme  Court 
to  fix  the  rules  of  practice  in  all  the 
courts  in  all  the  different  judicial  districts 
of  the  Commonwealth.  I  think  those  who 
understand  the  business  in  each  district 
and  what  the  proper  and  speedy  transac- 
tion of  that  business  will  require,  to  wit, 
the  judges  of  the  districts,  are  the  proper 
persons  to  establisii  rules  for  practice  in 
such  district ;  and  for  that  reason  I  have 
offered  the  proposition  that  the  various 
courts  of  the  Commonwealth  sliall  adopt 
and  publisli  rules  for  the  orderly  transac- 
tion of  business  within  their  judicial  dis- 
tricts. 

Mr.  Boyd.  Allow  me  to  ask  the  gen- 
tleman what  he  means  by  "chronology." 

Mr.  Worrell.  Yes,  sir,  I  will  tell  you 
what  I  mean  before  I  get  through.  The 
latter  part  of  the  proposition  proposes 
that  the  courts  shall  have  regard  as  far  as 
practicable  to  the  chronology  of  the  suit 
or  issue,  or  prosecution  and  indictment ; 
and  that  is  intended  to  meet  at  least  two 
evils.  I  believe  one  of  the  most  serious 
complaints  in  this  Commonwealth  to-day 
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is  of  the  manner  in  which  the  district  attor- 
ney's offices  are  managed.  Wlien  a  bill 
of  indictment  is  formed,  in  many  in- 
stances the  defendant  and  the  prosecutor, 
witli  their  witnesses,  are  kept  dancing  at- 
tendance upon  tlie  court  at  the  caprice  of 
the  district  attorney,  until  it  pleases  him 
to  present  the  case  for  trial.  I  propose 
that  the  courts  of  quarter  sessions  shall 
be  required  to  adopt  rules  in  order  that 
the  citizens  may  know  just  at  what  time 
and  in  what  order  their  cases  shall  be 
tried.  I  think  it  is  one  needed  reform 
that  there  should  be  rules  for  orderly 
practice  in  the  courts  of  quarter  sessions 
of  the  various  counties  of  the  State. 

For  that  reason  I  have  inserted  the  pro- 
vision that  regard  shall  be  paid  to  the 
chronology  of  the  prosecution  or  indict- 
ment. There  ought  to  be  some  such  rule. 
Parties  ought  to  know,  and  the  court 
ought  to  be  able  to  state  that  the  indict- 
ments will  be  tried  according  to  a  certain 
rule,  which  has  been  established  by  the 
court.  The  date  of  the  indictment  or  the 
date  of  the  jjrosecution  ought  to  be  the 
test  of  precedence,  unless  some  legal  rea- 
son for  a  continuance  is  submitted  to  the 
court.  I  firmly  believe  that  indictments 
should  be  tried  according  to  some  such 
rule.  It  ought  not  to  be  in  the  power  of 
any  district  attorney  to  say,  "it  does  not 
at  present  suit  my  convenience  to  try  tliis 
case."  There  ought  to  be  the  same  char- 
actor  of  rules  for  order  of  trial  in  the  court 
of  quarter  sessions  as  in  the  civil  courts, 
and  tlie  same  regard  should  be  paid  to 
the  proper,  orderly  and  regular  transac- 
tion of  business  in  that  court  as  is  paid  in 
tlie  other  courts.  There  is  no  district  in 
the  Commonwealth  I  believe  in  which 
civil  cases  are  not  tried  either  according 
to  the  date  of  the  issue  or  the  date  of  the 
suit.  The  trial  lists  are  made  up  either 
from  the  term  and  number  of  the  cases 
as  ordered  down,  or  from  the  date  at 
which  the  issue  was  joined.  But  my 
amendment,  as  applicable  to  the  civil 
courts,  is  intended  to  reach  the  cases  in 
which  issues  are  taken  from  the  foot  of 
tlie  list  and  transferred  under  special 
order  to  the  head  of  the  list  in  very  many 
instances  to  the  delay  and  prejudice  of 
the  interests  and  rights  of  suitors  in  the 
court.  I  think  tliis  amendment  would 
accomplish  a  great  reform  by  providing 
that  the  various  courts  of  the  Common- 
wealth shall  adopt  and  publish  rules  for 
the  orderly  transaction  of  business,  hav- 
ing regard  to  the  chronology  of  the  suit 
or   issue  or  prosecution  or   indictment. 


My  amendment  may  be  open  to  the  ob- 
jection, that  it  is  in  the  nature  of  legisla- 
tion, but  as  the  report  of  the  Judiciary 
Committee  presents  the  subject  for  our 
consideration,  I  trvist  that  if  any  proposi- 
tion be  adopted,  it  will  distinctly  provide 
for  the  reforms  I  have  indicated. 

Mr.  CoRBETT.  I  hope  the  committee  of 
the  whole  will  vote  down  this  whole  sec- 
tion. We  certainly  shall  have  an  article 
long  enough  to  be  respectable  without  it ; 
and  I  think  we  can  trust  this  matter  of 
the  rules  which  shall  govern  the  different 
courts  to  the  judges  of  the  courts  them- 
selves. We  are  encumbering  this  instru- 
ment with  enough  of  mattter  without  ad- 
ding this. 

The  Chairman.  The  question  is  on  the 
amendment  offered  by  the  delegate  from 
Philadelphia  (Mr.  Worrell.) 

The  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  Buckalew.  I  am  against  this 
whole  section,  but  I  propose 

[Several  Delegates.  **  We  will  vote  it 
down."] 

Mr.  Buckalew.    Very  well. 

The  section  Avas  rejeeted. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows  : 

Section  29.  The  judges  of  the  several 
courts  of  record  of  this  Commonwealth 
shall,  in  every  civil  case  tried  before  them 
respectively,  reduce  the  whole  opinion 
and  charge  of  the  court  to  writing,  and 
deliver  the  same  to  the  jury  as  written, 
and  shall  forthwith  file  the  same  of  re- 
cord ;  and  any  failure  to  do  so,  or  any 
comments  in  the  charge  to  tlie  jury  upon 
the  law  or  the  facts,  not  reduced  to  writ- 
ing and  so  filed,  shall,  upon  the  allega- 
tion of  the  plaintiff  in  error,  be  inquired 
into  by  the  Supreme  Court,  by  affidavit  or 
otherwise,  as  may  be  provided  by  law, 
and  the  fact  when  established  shall  be 
conclusive  ground  of  reversal. 

Mr.  Dallas.  I  offer  the  following 
amendment,  to  come  at  the  end  of  the  sec- 
tion : 

"  Provided,  That  this  shall  not  apply  to 
the  courts  in  the  city  of  Philadelphia,  by 
each  of  which  there  shall  be  appointed  a 
phonographic  reporter  and  his  salary  be 
fixed.  Said  reporters  shall  be  sworn  offi- 
cers of  the  court,  and  their  reports  of  evi- 
dence, and  of  the  charge  of  the  court  shall 
in  every  case  be  conclusive  upon  the 
judge  and  the  parties." 
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Mr.  Chairman,  the  section  now  before 
the  committee  proposes  to  provide  that 
the  judges  of  the  courts  sliall  reduce  their 
charge  to  writing,  and  that,  should  the 
jury  after  they  have  left  the  court-room 
to  deliberate,  return  and  ask  for  further 
instructions,  anything  that  may  then  be 
said  to  them  from  the  court  shall  also  be 
reduced  to  writing.  Whether  such  a 
course  as  is  suggested  by  this  section 
would  or  would  not  be  practicable 
throughout  other  parts  of  the  State,  I  can- 
not say.  That  it  would  be  utterly  im- 
practicable in  the  city  of  Philadelphia,  I 
have  not  one  moment's  hesitation  in  say- 
ing. 

[Several  Delegates.  "  We  will  vote  it 
down."] 

Mr.  Dallas.  Then,  Mr.  Chairman,  as 
that  seems  to  be  the  sentiment  of  the  com- 
mittee, and  as  I  am  the  last  person  to  de- 
sire to  detain  them  unnecessarily,  I  will 
withdraw  my  amendment,  with  the  un- 
derstanding that  there  is  to  be  an  imme- 
diate vote  on  this  section,  and  then  I  may 
offer  it  again  as  an  additional  section. 

The  Chairman.  The  question  is  on 
the  section. 

The  section  was  rejected. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows : 

Section  30.  All  applications  for  change 
of  venue  in  any  cause  pending  in  any 
court  of  record  shall  be  made  to  the  Su- 
preme Court  in  banc,  upon  affidavits  to 
be  taken  in  accordance  with  the  rules  of 
court  to  be  established  as  hereinbefore 
provided,  and  such  court  shall  have  power 
to  direct  a  change  of  venue. 

Mr.  S.  A.  PuRViANCE.  I  move  to  amend 
the  section  so  as  to  make  it  read:  "All 
applications  for  change  of  venue  in  any 
cause  pending  in  any  court  of  record  shall 
be  made  in  accordance  with  the  provisions 
of  a  general  law,  and  not  otherwise." 

Mr.  MacVeagh.  We  have  a  provision 
in  the  article  on  legislation,  1  think,  that 
this  shall  be  provided  for  by  general  law. 
I  think  that  has  already  passed. 

Mr.  S.  A.  PuRviANCE.  No,  sir,  it  has 
not.  I  find  by  referring  to  the  report  of 
the  Committee  on  Legislation  as  passed 
by  the  committee  of  the  whole,  a  prohibi- 
tion on  the  Legislature  changing  the  venue 
of  civil  or  criminal  cases  by  special  law; 
and  therefore  I  simply  move  to  strike  out 
all  of  this  section  that  applies  to  the  appli- 
cation to  the  Supreme  Court  and  let  it  be 
done  under  general  law  by  the  Legisla- 
ture. 


Mr.  CoRBETT.  We  have  adopted  a  sec- 
tion in  the  report  of  the  Committee  on 
Legislation  providing  that  applications  for 
change  of  venue  shall  be  made  in  the 
court  where  the  cause  is  pending.  Now, 
if  it  be  proposed  to  give  the  parties  seek- 
ing a  change  of  venue  the  chance  to  apply 
also  in  the  Sunreme  Court,  I  have  no  ob- 
jection. 

Mr.  S.  A.  PuRViANCE.  Where  is  that 
provision  ? 

Mr.  CoRBETT.  You  will  find  it  in  the 
report  of  the  Committee  on   Legislation. 

Now,  I  have  no  objection  that  the  party 
shall  have  the  opportunity  of  applying 
in  the  Supreme  Court  if  he  desdres  to  do 
so  ;  but  to  require  every  party  who  may 
desire  a  change  of  venue  to  go  to  the  Su- 
preme Court  will  only  make  such  appli- 
cations very  onerous  upon  suitors.  I  am 
opposed  to  the  section  standing  as  it  is. 
If  it  be  amended  so  as  to  allow  the  appli- 
cation to  be  made  in  either  court,  I  shall 
have  no  objection  at  all. 

Mr.  NiLEs.  It  seems  to  me  that  this  sec- 
tion in  the  pending  report  is  wholly  unne- 
cessary. We  have  provided  in  the  article 
upon  legislation  as  follows:  "The  power 
to  change  the  venue  in  civil  and  criminal 
cases  shall  be  vested  in  the  courts,  to  be 
exercised  in  such  manner  as  shall  be 
regulated  by  law."    That  is  all  wo  want. 

Mr.  S.  A.  PuRViANCE.  I  withdraw  my 
amendment. 

Mr.  BucKALEW.  Before  this  subject 
passes  by,  I  desire  to  call  attention  to  the 
legislation  we  have  now  by  which  a  cer- 
tain class  of  corporations  can  move  causes 
around  the  State  at  their  pleasure.  If  we 
are  to  touch  this  subject  of  change  of 
venue  in  any  way  whatever.  I  think  we 
ought  to  attend  to  that.  I  know  that 
where  cases  involving  the  right  of  way 
now  arise  in  the  courts  in  my  section  of 
the  State,  they  are  carried  hap-hazard  all 
around  the  countrj',  and  taken  away  for 
the  mere  purpose  of  protracted  delay.  If 
we  are  going  to  enter  on  the  sul  ject  at  all, 
I  think  there  ought  to  be  somecon  sidera- 
tion  of  that  matter. 

Mr.  Kaine.  Will  the  gentleman  allow 
me  to  ask  him  how  they  get  that  done? 

Mr.  BucKALEvv.    By  legislation. 

Mr.  Kaine.     By  special  law  ? 

Mr.  BucKALEW.    No ;  by  a  general  law. 

Mr.  Russell.  The  general  rail  road  law. 

Mr.  BucKALEW.  What  I  merely  meant 
to  say  at  this  time  was  that  lagree  we  had 
better  vote  this  section  down,  inasmuch 
as  the  same  subject-matter  is  contained  in 
another   report ;    but   when    that  report 
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comes  np  I  hope  that  we  shall  do  some- 
thhisj  on  the  point  which  I  have  men- 
tioned. 

Tlie  CnAiRMAN.  The  question  is  on  the 
adoption  of  the  section. 

The  section  was  rejected. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows: 

Section  31,  The  Supreme  Court  shall 
appoint  one  reporter  of  its  decisions,  and 
one  clerk  for  each  appellate  district,  who 
shall  each  hold  office  for  six  years,  sub- 
ject to  removal  by  the  court. 

Mr.  Lilly.  There  are  no  appellate 
districts  I  believe  now,  and  that  clause 
ought  to  be  stricken  out. 

Mr.  Kaine.  That  section  is  the  law 
now,  and  we  do  not  want  it  in  the  Consti- 
tution at  all. 

Mr.  Darlington.  The  law  now  is  that 
the  Governor  shall  appoint  the  reporter. 
This  section  proposes  to  give  the  ap- 
pointment  to  the  Supreme  Court.  Now, 
upon  the  general  principle  that  we  ought 
to  confer  no  power  of  appointment  upon 
the  courts  that  we  can  avoid  and  that  is 
not  necessary,  I  think  we  had  better  leave 
this  matter  of  the  appointment  of  a  re- 
porter exactly  where  it  is  now  under  gen- 
eral law,  and  vote  down  this  section. 

Mr.  BiDDLE.  There  are  two  subjects 
embraced  in  this  section  totally  distinct, 
one  is  in  regard  to  the  appointment  of  the 
reporter,  the  other  the  prothonotary.  Let 
us  take  them  separately.  I  myself  see  no 
reason  for  changing  the  present  mode  of 
appointment  of  the  reporter.  Other  gen- 
tlemen maj^  agree  with  me  or  may  diflfer 
from  me,  but  that  is  a  totally  different 
question  from  the  other.  I  ask  for  a  di- 
vision, stopping  with  the  word  "deci- 
sions:" "The  Supreme  Court  shall  appoint 
one  reporter  of  its  decisions."  Let  us 
have  that  voted  on  separately. 

Mr.  Kaine.  Allow  me  to  suggest  to 
the  gentleman  from  Philadelphia  that 
the  Committee  on  Offices  have  had  under 
consideration  and  will  report  with  regard 
to  the  clerks  of  courts. 

Mr.  BiDDLE.  What  I  mean  to  say  is 
that  there  are  two  different  subjects  em- 
braced in  this  section.  I  ask  for  a  divi- 
sion of  it. 

Mr.  Dallas.  I  rise  to  make  an  in- 
quiry. Is  the  section  divisable  at  that 
point? 

The  Chairman.  The  delegate  from 
Phila(lel|)hia  has  called  for  a  division  of 
the  quostion.  The  Chair  will  remark  that 
it  is  divisable,  but  the  Chair  would  sug- 


gest to  the  delegate  to  divide  the  question 
in  this  way : 

"The  Supreme  Court  shall  appoint  one 
reporter  of  its  decisions  who  shall  hold 
office  for  six  years,  subject  to  removal  by 
the  court." 

Mr.  MacVeaoh.  I  move  to  strike  out 
the  words  "one  reporter  of  its  decisions 
and"  and  also  the  word  "each." 

Mr.  Biddle.  Thau  will  reach  the  same 
purpose. 

The  Chairman.  The  call  for  the  divi- 
sion is  abandoned,  and  the  question  is  on 
the  amendment  of  the  delegate  from  Dau- 
phin. 

The  amendment  was  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  Darlington.  1  move  to  strike 
out  "six"  and  insert  "three"  years  as 
the  term  of  office. 

Mr.  NiLES  and  others.  Let  us  vote  it 
all  down. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Chester. 

The  amendment  was  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

The  section  as  amended  was  rejected  ; 
there  being  on  a  division  ayes  eight,  less 
than  a  majority  of  a  quorum. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  section  thirty-two,  as 
follows : 

Section  32.  The  parties,  by  agreement 
filed,  may  in  any  civil  case  dispense  with 
the  trial  by  jury  and  submit  the  decision 
of  such  Ciise  to  the  court  having  jurisdic- 
tion thereof;  and  such  courts  shall  hear 
and  determine  the  same.  The  evidence 
taken  and  the  law  as  declared  shall  be 
filed  of  record,  with  right  of  appeal  from 
the  final  judgment  as  in  other  cases,  aud 
with  like  effect  as  appeals  in  equity. 

Mr.  Newlin.  Mr.  Chairman:  lam  in 
favor  of  the  principle  involved  in  this 
section ;  but,  inasmuch  as  the  subject  of 
trial  by  jury  is  one  that  in  the  Constitu- 
tions of  all  the  States  is  provided  for  in 
the  bill  of  rights  and  inasmuch  as  this 
matter  has  been  acted  on  by  the  Committee 
on  the  Bill  of  Rights,  I  submit  that  it 
should  come  up  on  the  discussion  of  the  re- 
port of  that  committee.  I  trust  the  mat- 
ter will  not  be  provided  for  piecemeal  and 
that  when  that  report  comes  up  it  will  be 
disposed  of  and  the  section  voted  down 
now  and  the  question  taken  up  at  that  fu- 
ture time.    At  the  suggestion  of  others, 
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however,  I  move  to  strike  out  all  the  sec- 
tion and  insert : 

"The  right  of  trial  by  jury  shall  remain 
inviolate,  but  may  be  waived  by  the 
l^arties  in  all  civil  proceeding,  and  the 
law  and  the  facts  shall  be  determined  by 
the  court  with  the  right  of  appeal  in  a 
manner  to  be  prescribed  by  law.  In  civil 
I^roceedings  three-fourths  of  a  jury  may 
lind  a  verdict  after  such  length  of  deli  b 
eration  as  may  be  required  by  law." 

Mr.  Chairman, 

Mr.  Dallas.  If  the  gentleman  will 
give  way,  I  will  move  that  the  committee 
rise. 

Mr.  Newlin.  I  give  way  for  that  mo- 
tion. 

Mr.  Bkoomali,.  Is  the  motion  amend- 
able? 

The  Chairman.    It  is  not. 

Mr.  Broomall,.  I  was  going  to  move, 
inasmuch  as  we  are  now  through 


The  Chairman.  The  motion  is  not 
amendable,  and  not  debatable.  The  ques- 
tion is  on  the  motion  that  the  committee 
rise,  report  progress,  and  ask  leave  to  sit 
again. 

The  question  being  put,  there  were, 
on  a  division :  Aj^es  thirty-five,  noes 
thirty. 

So  the  motion  was  agreed  to. 

The  committee  rose,  and  the  President 
having  resumed  the  chair,  the  Chairman, 
(Mr.  Harry  White,)  reported  that  the 
committee  on  the  whole  had  had  under 
consideration  the  article  reported  by  the 
Committee  on  the  Judiciary,  and  had  in- 
structed him  to  report  progress  and  ask 
leave  to  sit  again. 

Leave  was  granted  the  committee  of  the 
whole  to  sit  again  to-morrow. 

Mr.  Lilly.    I  move  that  we  adjourn. 

The  motion  was  agreed  to,  and  (at  five 
o'clock  and  forty-nine  minutes  P.  M.)  the 
Convention  adjourned. 
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Ol^B    HUJN^DEEDTH    DAY 


Thursday,  3Iay  15,  1873. 

The  Convention  met  at  ten  o'clock  A.  M. 

Mr.  Walker  took  the  Chair  as  Presi- 
dent pro  tempore,  and  submitted  the  fol- 
lowing communication,  which  was  read 
by  the  Clerk  : 

"Being  necessarily  absent  from  the  Con- 
vention, I  hereby,  under  the  sixth  rule, 
appoint  the  Hon.  John  H.  Walker  to  act 
as  President  pro  tempore  until  the  ad- 
journment to-morrow. 

W.  M.  Meredeth,  B)-esident. 
Thursday,  May  15, 1873. 

Prayer  by  the  Rev.  Jas.  W.  Curry. 
The  Journal  of  yesterday  was  read  and 
approved. 

PETITIONS   and   memorials. 

Mr,  IIay  presented  a  memorial  of  one 
hundred  citizens  of  Allegheny  o<5unty, 
praying  for  the  acknowledgment  of  Al- 
mighty God  and  the  christian  religion  in 
the  Constitution  of  the  State,  which  was 
laid  on  the  table. 

Mr.  Mac'Connell  presented  three  peti- 
tions from  citizens  of  Allegheny  county 
of  a  like  character,  which  were  laid  on  the 
Jtable. 

3Ir.  D.  N.  White  presented  three  peti- 
fcioEjs  of  citizens  of  Allegheny  county  of 
•,a  like  import,  which  were  laid  on  the  table. 

Mr^  Edwards  presented  a  petition  of  cit- 
Izensaf  Allegheny  county  of  a  like  import, 
which  was  laid  on  the  table. 

.AiC/::;ounts  for  printing. 

Mr.  Hay.  I  move  that  we  proceed  to 
the  further  consideration  of  the  resolu- 
tions appended  to  the  report  of  the  Com- 
mittee on  Aeeounts,  which  has  been 
printed,  so  that  tke  matter  be  disposed  of. 

The  motion  was  agreed  to,  and  the  Con- 
vention resumed  the  consideration  of  the 
itirst  resolution  reported  by  the  Commit- 
tee on  Accounts,  as  follows : 

^'Besolved,  That  no  warrants  be  drawn 
for  payments  to  the  Printer  of  the  Con- 
vention." 

The  pending  question  being  on  the 
amendment  olfered  by  Mr.  MacConnell  to 
strike  out  the  word  "no"  in  the  resolu- 
tion, and  to  add  the  words,  "for  80  much 


as  he  may  from  time  to  time  be  entitled  to 
receive." 

Mr.  MacConnell.  'Mi:  President  : 
W  hen  T  offered  the  amendment  yesterday 
morning,  I  had  only  given  to  the  act  of 
Assembly  a  cursory  examination.  On  that 
examination  I  thought  the  committee 
wrong  in  their  construction.  Since  that 
time  I  have  examined  it  more  carefully 
and  I  have  come  to  the  conclusion  that  I 
was  mistaken  and  that  the  committee 
were  right.  Therefore  I  made  a  mistake 
when  I  offered  the  amendment.  I  there- 
fore now  ask  to  withdraw  that  amend- 
ment and  ofi'er  another  in  its  place. 

The  President  pi-o  tempore.  The  del- 
egate withdraws  the  amendment  offered 
and  asks  to  substitute  wliat  will  be  read 
by  the  Clerk. 

The  Clerk.  It  is  proposed  to  amend 
by  adding  to  the  end  of  the  resolution  the 
following  words  : 

"  But  the  Committee  on  Accounts  shall 
continue  to  ascertain  and  from  time  to 
time  report  to  this  Convention  what  sums 
may  be  due  to  tlie  Printer,  and  cop- 
ies of  such  reports,  when  approved  by 
the  Convention,  shall  be  forthwith  sent 
to  the  Auditor  General  by  the  Clerk." 

Mr.  J.  W.  F.  White.  Mr.  President : 
At  the  time  the  resolution  was  reported 
by  the  Committee  on  Accounts  and  Ex- 
penditures, I  felt  that  the  position  taken 
by  the  committee  was  the  true  one.  The 
reading  of  the  law  satisfied  me  that  the 
late  act  of  the  Legislature  made  it  the 
duty  of  the  Auditor  General  to  audit  and 
settle  the  accounts  of  the  Printer  of  the 
Convention.  I  have  since  learned,  and  it 
may  be  proper  to  state  that  fact  here  this 
morning,  as  our  President  is  absent,  that 
that  also  is  the  view  of  the  President  of 
the  body.  I  felt  it  impossible  for  us,  as  a 
Convention,  to  settle  and  adjust  finally 
the  accounts  of  our  Printer;  and  as  we 
have  a  definite  article  of  agreement  with 
him,  I  felt  that  it  was  projjer  to  refer  that 
matter  to  the  Auditor  General  of  the  State. 
At  the  same  time  I  was  unwilling,  if  it 
could  be  retained,  that  tliis  Convention 
should  let  go  entirely  all  liold  or  control 
of  the  printing  and  binding  expensc^s 


CONSTITUTIONAL  CONVENTION. 


447 


the  Convention.  I  feel,  however,  that  it 
is  impossible  for  us,  even  by  appointing 
a  committee  that  shall  act  after  our  Con- 
vention shall  have  finally  adjourned,  to 
settle  and  adjust  this  niatter  properly.  It 
must  ultimately  be  referred  to  the  Auditor 
General. 

But  the  amendment  proposed  this  morn- 
ing by  my  colleague,  (Mr.  MacConnell,) 
it  seems  to  me,  ought  to  be  accepted  bj' 
the  chairman  of  the  Committee  on  Ac- 
counts and  Expenditures,  if  he  has  the 
power  to  accept  it.  I  trust  he  will  think 
about  it,  and  if  he  has  the  power  to  do  so, 
I  trust  he  will  accept  it,  because  it  pro- 
^^des  that  our  Committee  on  Accounts 
and  Expenditures  shall  ascertain,  as  we 
proarress,  the  amount  due  to  the  Printer 
under  our  contract,  and  report  that  to  the 
Convention,  and  when  approved  by  the 
Convention,  that  will  be  suflicient  to  the 
Auditor  General,  and  he  will  pay  and 
aiidit  the  account  of  the  Printer  on  the  re- 
port of  the  Committee  on  Accounts  and 
Expenditures,  appi"oved  by  the  Conven- 
tion. That  will  leave  very  little  to  be 
adjusted  by  the  Auditor  General  after  we 
adjourn,  and  that  little  must  be  left  to  him. 
We  cannot  meet  as  a  Convention  to  ai>- 
prove  the  account  of  the  Printer  after  the 
whole  work  is  finally  accomplished;  but 
the  Committee  on  Accounts  and  Expen- 
ditures can  make  a  calculation,  and  can 
report  it  up  to  time  of  our  adjournment, 
leaving  the  balance  to  be  adjusted  by 
the  Auditor  General,  in  pursuance  of  the 
act  of  Assembly,  on  the  reports  that  have 
been  made  to  this  Convention  up  to  the 
time  of  adjournnment.  I  think  that  that 
would  be  carrying  out  the  object  of  the 
act  of  Assembly,  and  would  prevent  any 
imposition  or  fraud,  if  gentlemen  fear 
that  sucli  might  be  practiced. 

I  trust  that  the  pending  amondment 
will  be  accepted  by  the  chairman  of  tlie 
Committee  on  Accounts  and  Expendi- 
tures, and  if  that  be  done  I  think  that  the 
resolution  thus  amended  would  be  passed 
without  any  further  discussion  in  this 
body,  particularly  as  I  have  been  in- 
formed that  the  view  of  the  President  of 
this  Convention  is  in  harmony  with  the 
report,  and  does  not  consider  that  it  is  hi^s 
power  or  his  duty  to  issue  warrants  for 
the  payment  of  the  Printer  ;  and  1  suppose 
that  this  proposed  amendment  is  all  thr^t 
can  be  done  in  the  way  of  guarding 
against  improper  accounts. 

Mr.  Harry  Whitp:.  Mr.  President :  I 
entirely  concur  with  the  views  expressed 
by  the   delegate  from    Alleghney    (Mr. 


J.  F.  White)  in  relation  to  this  amend- 
ment. I  do  not  sympathize  with  the 
reasons  that  prompted  the  delegate  from 
Allegheny  (Mr.  MacConnell)  who  offered 
the  amendment  3'esterday  to  withdraw- 
that  amendment  to-daj-.  I  think  he  was 
right  yesterday.  I  believe  that  a  majority 
of  the  Convention  was  right  on  this  ques- 
tion and  the  Convention  of  Accounts  and 
Expenditures  was  wrong. 

I  have  just  a  word  or  two  of  explana- 
tion. I  think  that  the  Committee  on  Ac- 
counts and  Expenditures  have  been 
sticking  in  the  bark  about  this  matter. 
The  proposition  lying  now  on  the  Clerk's 
desk  is,  practically,  all  we  want  to  get  at. 
All  that  thisbody  practically  wants  to  get 
at  is  the  supervision  of  the  accounts  pri- 
marily of  the  State  Printer  by  this  Con- 
vention. 

The  amendment  offered  by  the  delegate 
from  Allegheny  (Mr.  ISIacConnell)  will 
secure  that  object  and  will  be  in  entire 
harmony  witli  the  j^ractice  of  the  govern- 
ment everywhere. 

Let  me  call  the  attention  of  the  Con- 
vention to  a  matter  that  seems  to  disturb 
some  persons.  Some  persons  are  per- 
plexed as  to  the  difference  between  cer- 
tain accounts  being  settled  by  the  Audi- 
tor General  and  certain  accounts  being 
paid  directly  on  the  warrant  of  the  pre- 
siding officer  of  a  legislative  body  bv  the 
State  Treasurer.  There  is  no  difficulty 
about  that.  I  call  the  attention  of  tiio 
Convention  to  the  eighth  section  of  tho 
act  of  1811,  where  it  is  provided  : 

"The  State  Treasurec  shall  pay  all 
grants,  salaries,  annuities  and  pensions 
established  by  law,, and  make  all  otiier 
paj'inents  which  areorshall  besotixedliy 
law  that  tlie  sum  to  be  paid  cannot  be  af- 
fected by  the  settlement  of  any  account, 
nor  increased  nor  diminished  bj'  the  dis- 
cretionary powers  of  the  Auditor  General 
and  State  Treasurer." 

This  fixes  the  law  bj'  which  the  salaries 
of  members  are  paid  on  the  warrants  of 
the  presiding  officers  of  the  legislative 
bodies.  The  Auditor  General  cannot  add 
to  nor  take  from.  But  as  to  accounts  iike 
the  accounts  of  the  Public  Printer,  tho 
Auditor  General  under  the  law  first  set- 
tles them.  Then  he  transfers  them  over 
to  the  State  Treasurer ;  the  Treasurer 
then  re-examines  such  accounts  and 
returns  them  to  the  Auditor:  General,  and 
warrants  are  drawn  accordinglj''.  Then 
ac  the  end^  of  every  month  the  State  Treas- 
urer makes  rej^ort  to  the  Auditor  General 
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of  all  the  expenditures  which  are  made 
during  the  preceding  month. 

That  is  the  way  it  is  managed,  and  that 
is  the  reason  there  was  a  difterent  mode 
provided  in  the  act  of  Assenibly  last  year. 
Provision  was  made  directlj'  for  the  pay- 
jnent  by  the  State  Treasurer  of  the  sala- 
]-ies  of  meinbers  of  the  Convention,  be- 
cause under  the  laws  before  they  would 
be  paid  directly  by  the  State  Treasurer, 
and  the  only  jurisdiction  that  the  Auditor 
(leneral  had  over  them  was,  that  at  the 
end  of  every  month  they  were  returned 
to  him  as  vouchers. 

The  amendment  offered  by  the  dele- 
gate from  Allegheny  will  secure  all  this 
J  natter.  It  will  settle  the  accounts  in  a 
most  reasonable  basis,  and  as  the  Com- 
mittee on  Accounts  and  Expenditures 
liavo  reported  a  resolution  that  so  mucli 
has  been  done  and  so  much  is  due  to  the 
State  Printer,  we  should  transfer  to  the 
Auditor  General  a  certificate  or  resolu- 
tion accordingly.  I  am  in  favor  of  the 
jiroposition  as  modified,  and  if  any  one 
doubts  our  full  authoi'itj-  under  the  reso- 
lution to  supervise  the  Printer's  accounts 
I  will  ofter  an  additional  amendment. 

Mr.  Broomall.  Mr.  President :  I  look 
upon  the  change  that  has  been  made  by 
the  modification  of  the  amendment  as 
somewhat  remarkable.  It  is  in  fact  giv- 
ing up  the  whole  question,  but  it  is  drawn 
in  such  a  manner  as  to  look  as  if  we  still 
retained  some  power  over  the  State 
Printer.  "VVo  certify  to  the  Auditor  Gen- 
eral that  there  is  so  much  due  and  he 
pays  no  more  attention  to  it,  not  being 
bound  any  longer  to  require  the  warrant 
of  our  President,  than  if  it  was  so  much 
waste  paper. 

I  have  always  said  that  legislative 
bodies  are  not  dishonest,  but  I  have  also 
said  that  they  are  excessively  manage- 
able, and  it  is  not  diflicult  for  a  man  of 
tliirty  3'ears  experience  to  obtain  his  way 
Avith  an  hundred  and  thirty-three  good- 
natured  men  such  ae  we  are.  I  knew 
when  the  State  Printer  made  his  appear- 
ance in  this  Hall  yesterday  that  this 
tiling  would  result  exactly  as  it  is  going 
to  result.  From  the  very  commence- 
ment he,  having  had  years  of  experience 
in  moulding  and  shai)ing  legislative 
bodies,  not  making  them  dishonest  but 
managing  them,  has  been  playing  that 
game  upon  us. 

Mr.  MacConnell.  Will  the  gentio- 
man  allow  himself  to  be  interrupted  ? 


Mr.  Broomall.  Just  hear  me  out  and 
I  will  then  answer  any  question.  He  has 
been  playing  that  game  upon  us.  He 
would  not  take  the  printing  at  his  own 
bid,  but  managed  to  get  us  good-natured- 
ly to  let  him  have  it  under  his  better  con- 
tract with  tlie  vState,  allowing  him  for 
extras  that  we  had  cut  off,  and  that  he 
had  cut  olT  in  his  bid;  and  every  time  he 
has  appeared  here,  it  has  been  to  get 
some  boon  from  us  He  came  here  some 
four  or  five  days  ago,  and  the  result  was 
we  were  going  to  throw  up  all  the  busi- 
ness to  himself  and  his  Harrisburg 
friends,  to  be  inanaged  as  they  liked. 
He  went  away  supposing  it  was  safe. 
When  the  resolution  came  to  be  offered, 
it  was  considered  by  some  gentlemen 
here  who  desire  to  watch  State  offi- 
cials, as  being  somewhat  snaky — not  that 
the  Committee  on  Accounts,  in  whom  I 
have  the  highest  confidence,  had  any  idea 
of  introducing  a  snake  here,  but  that 
thej'  had  one  imposed  upon  them,  and 
opposition  was  made  by  the  gentleman 
from  Columbia,  (Mr.  Buckalew,)  and  the 
gentleman  from  Dauphin,  (Mr.  Mac- 
Veagh,)  and  others,  upon  the  ground  that 
the  State  Printer  and  his  friends  were 
mistaken  in  the  law.  I  shall  not  argue 
the  question  whether  or  not  they  are  mis- 
taken. It  is  too  plain  for  argument. 
There  is  not  a  question  about  it.  Nobody 
but  the  State  Printer  could  have  put  the 
construction  that  these  gentlemen  have 
put  on  that  law ;  but  it  suited  his  i^ur- 
poses  and  that  construction  has  been  put 
upon  it,  not  by  the  committee,  because 
they  are  only  asking  this  Convention  to 
construe  the  law  for  their  guidance. 

Now,  sir,  I  am  for  the  amendment  ofiered 
by  the  gentleman  from  Allegheny  (Mr. 
MacConnell)  yesterday,  without  modifi- 
cation. I  am  for  keeping  this  matter  in 
our  own  hands.  I  do  not  intend  myself  to 
part  with  the  power  to  audit  the  accounts 
of  the  emi^loyees  of  this  body  until  we  are 
finally  done.  I  do  not  j^ropose  to  give  up 
that  power  to  anybody  ;  and  if  I  am  the 
only  man  who  so  votes,  I  shall  vote  against 
the  amendment  as  it  is  now  shaped  and 
will  vote  in  favor  of  the  amendment  of- 
fered by  the  gentleman  from  Allegheny 
yesterday,  and  I  trust  those  who  have  any 
regard  for  the  public  purse  will  vote  the 
same  way. 

Mr.  MacConnell,.  I  rise  to  say  that  I 
had  no  conference  or  communication  at 
all  with  the  State  Printer  on  this  subject, 
or  with  any  person  who  came  from  him  to 
me,  so  far  as  I  know. 
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The  President  pro  tern.  The  ques- 
tion is  on  the  amendment  of  the  gentle- 
man from  Allegheny  (Mr.  MacConnell.) 

Mr.  ^NIacVeagii.     Let  it  be  read. 

The  Clerk  read  as  follows  : 

"  But  the  Committee  on  Accounts  sluill 
continue  to  ascertain  and  from  time  to 
time  report  to  this  Convention  what  sums 
may  be  due  to  the  Printer,  and  copies  of 
such  report,  when  approved  by  the  Con- 
vention, shall  be  forthwith  sent  to  the 
Auditor  General  by  the  Clerk." 

]S[r.  Harry  White.  I  move  to  amend 
the  amendment  by  adding  the  following 
clause  :  "And  no  payments  shall  be  made 
to  the  State  Printer  without  the  iirovious 
authority  of  this  Convention." 

Mr.  Lilly.  How  will  that  authority 
be  given? 

Mr.  Kaine.     By  resolution. 

Mr.  Cochran.  I  have  no  disposition  at 
all  to  enter  into  any  discussion  on  this 
question  this  morning.  The  amendment 
which  has  been  oifered  by  the  gentlenian 
from  Allegheny  (Mr.  MacConnell)  was,  I 
thought,  a  fair  proposition.  It  kept  this 
matter  within  tlie  control  of  the  Conven- 
tion as  long  as  it  possibly  could  be  kept 
within  its  control,  and  I  thought  it  was  a 
fair  and  proper  adjustment  of  the  whole 
matter.  We  know  what  the  views  of 
gentlemen  are  on  this  subject,  and  we 
know  what  the  difficulties  are  in  the  way 
of  this  particular  matter.  I  hope,  therefore, 
that  the  amendment  to  the  amendment 
will  not  be  adopted,  but  that  the  amend- 
ment of  the  gentleman  from  Allegheny 
will  be  agreed  to  as  it  stands.  I  think  that 
will  be  entirely  satisfactory  to  the  Com- 
mittee on  Accounts,  and  it  will  impose 
upon  them  the  necessity  of  examining 
these  accounts  up  to  the  very  time  of  the 
adjournment  of  the  Convention. 

The  amendment  to  the  amendment  was 
agreed  to,  tliere  being  on  a  division,  aj'es, 
forty -six  ;  noes,  twenty'. 

The  President  ;9?-o  tem.  The  question 
now  is  on  the  amei^.dment  as  amended. 

Mr.  HuNsiUKER.  Let  it  be  read  as  it 
now  stands. 

Mr.  Boyd.  I  ask  for  the  reading  of  the 
vv'hole  proposition  as  it  will  stand  as 
amended. 

The  Clerk  read  as  follows  : 

Resolved,  That  no  warrants  be  drawn  for 
payments  to  the  Printer  of  the  Conven- 
tion ;  but  the  Committee  on  Accounts 
shall  continue  to  ascertain  and  from  time 
to  time  report  to  this  Convention  what 
sums  may  be  due  to  the  Printer,  and  cop- 
ies of   such  report,  when  approved   by 


the  Convention,  shall  forthwith  be  sent 
to  the  Auditor  General  by  the  Clerk  ;  and 
no  payments  shall  be  made  to  tlie  State 
Printer  without  tlie  order  of  this  Conven- 
tion. 

The  amendment  as  amended  was  agrecii 
to,  there  beiiig  on  a  division,  ayes,  forty- 
nine  ;  noes,  twenty. 

On  the  question  of  agreeing  to  the  reso- 
lution as  amended,  the  yeas  and  nays 
were  required  by  Mr.  Lilly  and  Mr.  Da- 
vis, and  were  as  follow,  viz  : 

YEAS, 

Messrs.  Ainey,  Baer,  Bartholomew, 
Beebe,  Biddle,  Bigler,  Black,  Charles  A., 
Brodhead,  Campbell,  Carey,  Carter,  Clark, 
Cochran,  Collins,  Darlington,  De  France, 
Elliott,  Ewing,  Funck,  Gibson,  Guthrie, 
Hanna,  Harvey,  Hazzard,  Hemphill, 
Heverin,  Horton,  Kaine,  Lamberton, 
Laudis,  Lawrence,  Long,  MacConnell, 
ISIacVeagh,  Mann,  Metzger,  IMinor,  Mit- 
chell, Newlin,  Patterson,  D.  W.,  Purvi- 
ance,  John  N.,  Purviance,  Sam'l  A.,  Ross, 
Smith,  H.  G.,  Smith,  Henry  W.,  Stanton, 
Struthers,  Turrell,  Van  Reed,  Walker, 
Wetheril],  Jno.  Price,  Wherry,  White, 
Harry,  White,  J.  W.  F.  and  Wright— 5-J. 

NAYS. 

Messrs.  Achenbach,  Alricks,  Baily,  (Per- 
ry,) Bailey,  (Huntingdon,)  Baker,  Bar- 
clay, Bowman,  lioyd,  Broomall,  Brown, 
Corbett,  Corson,  Craig,  Curry,  Davis,  Dun- 
ning, p]dwards,  Ellis,  Fulton,  Gilpin, 
Play,  Hunsicker,  Lear,  Lilly,  M'Clean, 
M'Culloch,  M'Murray,  Niles,  Palmer,  G. 
W.,  Patton,  Pughe,  Reed,  xVndrew,  Rus- 
sell and  White,  David  N.— 34. 

So  the  resolution  as  amended  was 
adoi^ted. 

Absent. —Messrs.  Addicks,  Andrevrs, 
Armstrong,  Bannan,  Bardsley,  Black,  J. 
S.,  Buckalew,  Cassidy,  Church,  Cronmil- 
ler,  Curtin,  Cuyler,  Dallas,  Dodd,  Fell, 
Finney,  Gowen,  Green,  Hall,  Howard, 
Knight,  Littleton,  M'Camant,  Mantor, 
Palmer,  H.  W.,Mott,  Parsons,  Patierson, 
T.  H.  B.,  Porter,  Purman,  Read,  John  R., 
Reynolds,  Rooke,  Runk,  Sliarpe,  Simp- 
son, Smith,  Wm.  H.,  Stewart,  Temple, 
Wetherill,  J.  M.,  Woodward,  Worrell 
and  Meredith,  President— i?i. 

Tlie  President  pro  tem.  The  second 
resolution  will  be  read. 

The  Clerk  read  as  follows: 

"  Resolved,  That  a  copy  of  this  report, 
and  of  the  action  of  tlie  Convention  there- 
on, be  transmitted  to  the  Auditor  General 
for  his  information  ;  and  that  the  Auditor 
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General  he  also  informed  that  Benjamin 
Singerly  has  been  alreadj-  paid  the  sum 
of  five  tlionsand  dollars  on  account  of 
printing  done  and  booksfurnishedfor  the 
Convention." 

Mr.  Dari.ixgton.  I  presume  that  this 
resolution  is  unnecessary  now. 

Mr.  Harry  White.    Oh,  no! 

Mr.  Darlingtox.  I  will  ask  the  chair- 
man of  the  Committee  on  Accounts  and 
Expenditures  if  this  resolution  is  not  un- 
necessary now? 

iMr.  IIay.  I  regard  it  as  necessary,  and 
think  it  sliould  be  passed. 

The  resolution  was  agreed  to. 

SALARIES   OF   MEMREHS. 

Mr.  Baer.  Mr.  President :  I  move  that 
the  resolution  offered  on  Friday,  tlie  se- 
cond of  Maj',  in  relation  to  the  compensa- 
tion of  members  and  officers  of  tlie  Con- 
A^ention,  be  taken  from  the  table  and  now 
considered. 

Mr,  Hakry  White.  I  move  that  the 
resolution  be  postponed  for  the  present. 

Mr.  Edwards.     What  is  the  question? 

The  President  p^-o  tern.  The  gentle- 
man from  Somerset  moves  to  proceed  to 
the  consideration  of  a  resolution  oftbred 
on  the  second  of  this  month,  and  the  ques- 
tion is  on  a  motion  of  tiie  gentleman  from 
Indiana  (Mr.  Harry  Wliite)  to  postpone 
the  motion  of  tlio  gentleman  from  Som- 
erset. 

Mr.  Clark.  I  should  like  to  have  the 
resolution  read. 

The  President  pro  tern.  It  Avill  be 
read. 

jNIr.  MacVeagh.  Let  the  Clerk  state 
the  resolution  and  the  motion. 

The  Clerk  read  tlie  resolution  as  fol- 
lows : 

"Whereas,  The  Legislature  has  re- 
pealed that  portion  of  the  act  providing 
for  calling  a  Convention  to  amend  tiie 
Constitution,  whicli  fixed  the  salaries  to 
be  paid  its  members,  and  has  appropri- 
ated the  gross  sum  of  five  lumdred  thou- 
sand dollars  for  salaries  and  the  otlier  ne- 
cessary expenses  of  the  Convention  ;  there- 
fore, be  it 

liesoloed,  That  the  salaries  of  the  mem- 
bers of  the  Convention  are  hereby  fixed 

at ,  and  mileage  at  the  rate  often 

cents  per  mile  circular,  for  not  more  than 
two  sessions,  (provided  tliat  the  salary  of 
the  President  shall  lie  double  that  of  the 
otlier  members, )  and  that  the  Committee 
on  Accounts  be  instructed  to  report  a  pro- 
position, fixing  the  pay  of  the  oflicers,  for 
the  consideration  of  the  Convention." 


The  President  pro  tern.  The  question 
now  is  on  a  motion  to  postpone  the  con- 
sideration of  this  resolution  for  the  pre- 
sent. 

Mr.  J.  M.  Bailey.  Suppose  the  mo- 
tion to  postpone  is  adopted,  in  what  shape 
will  it  leave  the  resolution  ? 

The  President  p^~o  tern.  It  can  b© 
biT)ught  up  at  any  time.  The  question  is 
upon  the  motion  to  postpone. 

The  yeas  and  nays  were  required  by  Mr. 
Harry  White  and  Mr.  .1.  Price  Wetherill, 
and  Avere  as  follow,  viz  : 

YEAS. 

Messrs.  Ainey,  Alricks,  Baily,  (Perry,) 
Baker,  Beebe,  Biddle,  Bigler,  Black, 
Charles  A.,  Boyd,  Brodhead,  Broomall, 
Campbell,  Carey,  Carter,  Clark,  Cochran, 
Corson,  Darlington,  Davis,  Ellis,  Ewing, 
Fulton,  Funck,  pibson,  Gilpin,  Harvey, 
Hemphill,  Hunsicker,  Kaine,  Lambcr- 
ton,  Landis,  Lawrence,  Lear,  Lilly, 
jNIacConnell,  MacVeagh,  M'Clean,  jNIinor, 
jSTewlin,  Patterson,  D.  W.,  Purviance, 
Samuel  A.,  Pieed,  Andre v^,  Ross,  Smith, 
H.  G.,  Smith,  Henry  W.,  Struthers, 
Walker,  Wetherill,  John  Price  and 
White,  Harry— 19. 

NAYS. 

Messrs.  Achenbaci,  Baer,  Bailey, 
(Huntingdon,)  Barclaj^,  Bartholomew, 
Bowman,  Brown,  Collins,  Corbett,  Craig, 
Curry,  De  France,  Dunning,  Edwards, 
Elliott,  Guthrie,  Hanna,  Hay,  Hazzard, 
Heverin,  Horton,  Long,  M'Cullocb, 
Mann,  Metzger,  Mitchell,  Mott,  Niles. 
Palmer,  G.  W.,  Patton,  Pughe,  Purvi- 
ance,  .John  N.,  Russell,  S*^anton,  Stewart, 
Turrell,  Wherry,  White,  David  N., 
White,  J.  W.  F.  and  Wright— 40. 

So  the  consideration  of  the  resolution 
was  postponed  for  the  present. 

Absent. — Messrs.  Addicks,  Andrews, 
Armstrong,  Ban  nan,  Bardslej',  Black, 
J.  S.,  Buckalew,  Cassidy,  Church,  Cron- 
miller,  Curtin,  Cuyler,  Dallas,  Dodd, 
Fell,  Finney,  Gowen,  Green,  Hall,  How- 
ard, Knight,  Littleton,  M'Camant,  M'Mur- 
ray,  Mantor,  Palmer,  II.  W.,  Parsons, 
Patterson,  T.  II.  E.,  Porter,  Purman, 
Read,  John  R.,  Reynolds,  Rooke,  Runk. 
Sharpe,  Simpson,  Smith, Wm.  IL,  Tem- 
ple, Van  Reed,  Wetherill,  J.  M.,  Wood- 
ward, Worrell  and  Meredith,  rrcsidcnt— 
-l-'i. 

USE   OF   THE   HALL — EXPLANATION. 

Mr.  Cuyler.  I  desire  the  permission 
of  the  House  to  s;iy  a  single  word  of  ex- 
planation. 
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The  Presidentp?-o  tcm.    Shall  the  del- 
egate from  the  city  have  leave  to  make  an 
explanation. 
Leave  was  granted. 

Mr.  CuYLER.  Yesterday  the  use  of  the 
Hall  was  granted  by  a  resolution  of  the 
Convention  to  an  association  known  as 
"the  Women's  Centennial  Association." 
I  am  desired  to  say  that  the  organization 
to  which  the  use  of  the  Hall  was  granted 
is  not  the  Women's  Centennial  Executive 
Committee,  a  body  created  under  autho- 
rity of  and  under  the  control  of  the  Cen- 
tennial Commission.  1  do  not  desire  to 
say  a  single  word  in  depreciation  of  the 
organization  to  which  the  Hall  has  been 
granted  or  of  the  noble  purpose  which 
they  are  seeking  to  promote,  in  common 
with  others  of  our  fellow- citizens,  but 
only  that  the  Convenlion  may  not  be  mis- 
taken by  confounding  the  two  organiza- 
tions with  each  other.  The  one  to  which 
the  Hall  was  granted  is  an  independent 
organization;  the  other  to  which  I  have 
referred,  the  Women's  Centennial  Exec- 
utive Committee,  is  an  organization  of 
ladies,  presided  over  by  Mrs.  Gillespie,  of 
this  cit}',  and  was  created  by  and  exists 
under  the  direction  of  the  Centennial 
Commission. 

I  merely  desired  to  state  this  by  way  of 
explanation. 

Mr.  Corson.  I  would  like  the  gentle- 
man to  explain  if  tliis  is  the  same  organi- 
zation to  which  Mr.  Boyd  devoted  §250,- 
000  of  our  salaries  at  the  Academy  of 
Music?     [Laughter.] 

Mr.  CuYLER.     I  think  it  is  not. 
Mr.  J.  W.  F.  White.    I  would  like  the 
gentleman  to  state  someting  more  of  this 
organization. 

Mr.  CuYLER.  It  is  an  organization  of 
highly  respectable  ladies  whose  purpose  i? 
to  promote  the  interests  of  the  Centennial 
Commission,  but  it  is  so  far  abnormal  that 
it  is  not  under  the  organization  known  to 
the  public  as  the  Centennial  Commission, 
although  composed  of  very  highly  respect- 
able ladies  and  having  a  very  laudable 
purpose. 

THE   JUDICIAL   SYSTEM. 

ilr.  EwiNG.  1  move  that  we  resolve 
the  House  into  a  committee  of  the  whole 
for  tlie  further  consideration  of  the  article 
on  the  Judiciary. 

The  motion  was  agreed  to,  and  the  Con- 
vention resolved  itself  into  committee  of 
the  whole,  Mr.  Harry  White  in  the 
chair. 


The  Chairman.  When  the  committee 
rose  yesterday  the  question  before  it  was 
the  amendment  oflered  by  the  delegate 
from  Philadelphia  (Mr.  Newlin)  to  strike 
out  tlie  enitre  section  (32)  and  insert  the 
words  which  will  be  read. 
Mr.  NiLES.  I  rise  to  a  point  of  order. 
The  Chairman.  The  delegate  from 
Tioga  will  state  his  point  of  order. 

Mr.  NiLES.  My  point  of  order  is  that 
the  amendment  offered  by  the  delegate 
from  Philadelphia  is  not  germane  to  the 
report  of  the  committee  or  anything  that 
we  are  considering.  It  properly  belongs 
to  the  Bill  of  Rights.  It  is  entirely  revo- 
lutionary in  its  character,  and  it  belongs 
there  if  it  belongs  anywhere.  It  has 
nothing  to  do  with  this  report  and  is  not 
germane  to  nor  an  amendment  to  the  sec" 
tion  which  it  proposes  to  strike  out. 

The  Chairman.  The  point  of  order  is 
nqt  well  taken.  The  Chair  has  not  in  its 
discretion  the  character  of  the  amend- 
ments which  gentleiuen  may  ofler.  If 
they  relate  at  all  to  the  subject  matter 
under  consideration,  they  are  pertinent. 
The  point  of  order  is  not  well  taken.  The 
amendment  will  be  read. 

The  Clerk  read  the  words  proposed  to 
be  inserted  by  the  amendment,  as  fol- 
lows : 

"The  right  of  trial  by  jury  shall  remain 
inviolate,  but  may  be  waived  by  the  par- 
ties. In  all  civil  proceedings  the  law  and 
the  facts  shall  be  determined  l>y  the 
court,  with  the  right  ot  appeal  in  a  manner 
to  be  prescribed  by  law.  In  civil  pro- 
ceedings three-fourths  of  a  jury  may  find 
a  verdict  after  such  length  of  deliberation 
as  may  be  required  hy  law. 

Mr.  Newlin.  The  committee  Avill  ob- 
serve that  it  is  proposed  simply  to  allow 
the  parties  to  waive  a  jury  trial,  and  leave 
the  law  and  facts  to  the  court  if  they  so 
desire. 
The  details  are  left  to  the  Legislature. 
In  Arkansas,  ^Minnesota  and  Wisconsin 
jury  trial  may  be  waived  by  the  parties 
in  all  cases  in  the  manner  prescribed  by 
law. 

In  New  York,  Vermont,  Maryland, 
Michigan,  North  Carolina,  Texas,  Califor- 
nia, Florida  and  Nevada  jury  trial  xnaj 
be  waived  in  all  civil  cases. 

It  will  be  urged  that  this  would  throw 
too  much  responsibility  upon  the  courts, 
and  that,  therefore,  the  system  would  not 
work  well.  To  this  it  is  answered  that  in 
equity  and  orphans'  court  proceedings 
the  courts  now,  without  the  aid  of  a  jury, 
dispose  of  all  questions  of  law  and  fact, 


452 


DEBATES  or  THE 


and  that  in  point  of  magnitude  the  inter- 
ests thus  adjudicated  far  exceed  those 
which  are  settled  by  jury  trials.  It  sim- 
ply substitutes  the  judge  as  the  arbitrator 
instead  of  a  layman. 

Again,  it  is  intended  that  in  civil  cases, 
if  the  jury  cannot  agree,  three-fourths 
may  lind  a  verdict.  Requiring  the  jury 
to  deliberate  a  certain  length  of  time — say 
six  hours,  the  period  to  be  fixed  by  the 
Legislature — will  prevent  a  majority  act- 
ing with  undue  haste,  and  will  secure  a 
reasonable  consideration  of  the  views  of 
the  minority.  In  criminal  cases  a  unani- 
mous jury  is  required  in  all  cases,  for  the 
reason  that  the  government,  being  a  par- 
ty, in  times  of  public  excitement,  might 
press  for  unjust  convictions  and  obtain 
them. 

The  principle  jiroposed  is  a  novel  one 
with  us,  and  the  assumed  antiquity  of 
jury  trials,  as  we  understand  them,  wijl 
he  nrged  against  any  change. 

It  is  commonly,  but  inost  erroneously^ 
supposed  that  trial  by  jury,  as  now  con- 
stituted, originated  at  a  very  remote  pe- 
riod, some  tracing  it  to  the  time  of  Alfred 
the  Great;  while  by  many  it  is  thought 
to  have  been  in  use  among  the  Scandina- 
vian nations,  and  that  its  origin  is  lost  in 
tlie  mist  of  ages. 

In  reality,  juries,  properly  so-called, were 
wholly  unknown  alike  to  the  Scandinavi- 
an, the  Teutonic  and  the  Gothic  nations* 
The  rule  requiring  unanimity  in  juries  is 
usually  taken  to  be  as  ancient  as  the  jury 
itself.  It  is  an  undeniable  fact,  however, 
that  our  present  jury  is  not  only  purely 
English,  but  it  has  no  greater  age  than 
from  the  middle  of  the  sixteenth  cen- 
tury. 

Anciently  in  Norway,  there  was  a  court 
composed  of  thirty-six  members,  whose 
literal  appellation  was  "law-amendment, 
men."  They  were  presided  over  by  a 
"law-man."  In  that  rude  age  the  "law- 
man" could  recite  all  the  laws.  He  at 
first  had  no  voice  in  the  deliberations ; 
afterward  he  was  given  the  casting  vote, 
the  decisions  being  by  a  majority.  This 
was  in  no  sense  a  jury,  but  was  a  court 
passing  on  questions  both  of  law  and  fact. 

In  Denmark  the  number  varied  from 
twelve  to  fifteen,  acting  by  a  inajority, 
and  they  composed  a  court  for  law  and 
facts.  The  bishop,  with  the  best  eight 
men  of  the  district,  might  reverse  their 
finding.  Where  a  majority  of  "best  men" 
reversed  a  unanimous  verdict,  the  jurors 
forfeited  their  property. 


In  ancient  Germany  the  number  was 
usually  twelve,  deciding  both  laws  and 
facts  by  a  majority  merely. 

Among  the  Anglo-Saxons  jury  trials 
were  certainly  wholly  vinknown.  There 
was  a  court  for  law  and  facts,  composed  of 
twelve  persons.  The  laws  of  Ethelred  or- 
dained— "let  that  stand  which  eight  of 
them  say." 

Sometimes  the  number  reached  twentj'- 
four,  and  they  heard  evidence,  and  to  a 
certain  extent  resembled  grand  juries. 

After  the  Norman  conquest  very  great 
changes  took  place.  The  facts  were  now 
decided,  not  by  a  jury  to  hear  and  deter- 
mine the  weight  due  to  evidence,  but  by  a 
jury  of  witnesses  who,  themselves,  fur- 
nished all,  or  nearly  all,  the  evidence  up- 
on which  their  verdict  was  based.  Now 
it  is  a  disqualification  for  a  juror  to  have 
formed  an  opinion,  and  it  would  be  im- 
pi'oper  for  a  jury  to  be  govei-ned  by  the 
personal  knowledge  of  its  own  members. 
At  that  time  if  a  jurj^  admitted  in  court 
that  they  knew  nothing  of  the  case,  they 
were  immediately  discharged  and  another 
jury  empanelled,  composed  of  men  who 
did  know  all  about  the  matter,  in  advance. 
In  other  words  the  facts  were  ti-ied  by  a 
jury  of  witnesses. 

It  has  been  inaccurately  conjectured  even 
by  some  text  writers,  notably  by  Black- 
stone,  that  jury  trial  was  secured  or  at 
least  confirmed  by  the  provision  in  Magna 
Charta,  having  regard  to  judicium  pariurn, 
or  the  trials  or  judgment  by  one's  peere. 
This  phrase  occurs  in  the  laws  of  Henry 
I,  and  was  borrowed  from  the  capitularies 
of  Louis  IX,  of  France,  in  which  country 
jury  trials  were  not  known  till  the  Revolu- 
tion. It  was  nothing  more  than  the  trial 
of  questions  of  title  by  a  feudal  tribunal, 
composed  of  the  lord  and  his  suitors  in 
the  baronial  court.  The  suitors  were  the 
tenants  of  the  lord,  and  in  tliis  way  the 
"peers"  of  the  one  whose  title  was  in  dis- 
pute. But  they  were  not  juroi's  in  any 
sense  of  the  word.  They  sat  as  assessors 
or  assistants  to  the  lord,  and  with  him 
formed  a  court  which  decided  all  ques- 
tions both  of  law  and  fact.  The}'  also 
acted  as  witnesses.  The  majority  ruled. 
Tiie  assise  of  Henry  II  first  gave  regu- 
larity to  these  "witness-juries."  The 
statute  has  not  come  down  to  us,  but  its 
provisions  are  well  known.  A  writ  issued 
to  tlie  sheriff  to  summon  four  knights, 
who  in  their  turn  summoned  "twelve 
lawful  knights  who  were  most  cognizant  of 
the  facts."  The  knights  might  be  objected 
to  for  the  same  reasons,  and  in  the  same 
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manner  as  is  now  customary  with  Avit- 
nesses.  When  chosen  they  were  sura- 
mdned  by  writ  "to  appear  in  court  and 
testifi/ on  oath  the  rights  of  the  parties,'' 
When  the  kniglits  cliosen  did  not  know 
who  was  tiie'rightful  owner,  (they  origin- 
ally being  summoned  only  in  real 
actions,)  and  they  so  testified  in  court, 
thej'  were  discharged  and  others  were 
selected  who  were  acquainted  with  the 
facts.  If  the  jurors  were  not  unanimous, 
additional  ones  were  chosen  until  twelve 
agreed  in  favor  of  one  side  or  the  other. 
This  was  called  "afforcing  the  assise." 

In  the  reign  of  Edward  III  unanimity 
seems  to  have  been  required,  and  the 
court  in  one  instance  is  reported  assaying, 
"the  judges  of  assize  ought  to  carry  the 
jury  about  with  them  in  a  cart  until  they 
agreed."  In  Scotland  unanimity  was  not 
required. 

In  1830  a  ro.yal  commission,  composed 
of  the  greatest  legal  minds  in  England, 
recommended  that  verdicts  should  be 
found  by  the  concurrence  of  nine  out  of 
twelve  jurors. 

Prior  to  the  sixteenth  centurj^  it  is  be- 
lieved that  there  is  an  entire  absence  of  all 
mention  of  evidence  or  witnesses  as  con- 
tra-distinguished from  jurors,  in  treatises, 
reports,  records  and  statutes.  Before  the 
passage  of  the  statute  of  5  Eliz.,  ch.  9, 
(1502)  there  was  no  positive  law  compell- 
ing the  attendance  of  witnesses  or  punish- 
ing them  for  false  testimony  or  non-atten- 
dance, nor  any  process  against  them.  In 
Somers  v.  Mosely,  2  Crompton  &  Meeson,  p. 
485,  Mr.  Baron  Bayley  sajs,  that  he  had 
been  unable  to  tind  any  precedents  of  the 
common  subpmna  ad  testificanduin  of  an 
earlier  date  than  the  reign  of  Elizabeth, 
and  he  conjectures  that  this  process  may 
liave  originated  with  the  above  mentioned 
statute.  It  does  not  appear  in  the  register 
of  writs  and  process  until  the  reign  of 
James  I. 

The  change  from  juries  composed  of 
witnesses  to  juries  empanelled  to  hear  wit- 
nesses and  decide  upon  their  testimony 
was  very  gradual,  and  was  not  affected  by 
aiiy  positive  alteration  of  the  statutes,  but 
was  the  growth  of  time.  From  the  evi- 
dence here  briefly  detailed,  it  is  fair  to 
claim  that  the  change  did  not  fairly  begin 
until  almost  the  middle  of  the  sixteenth 
century,  and  that  jury  trials  as  they  now 
exist  were  not  fully  established  until  even 
a  later  period.  Certainly  the  origin  of  the 
unanimity  rule — simply  requiring  twelve 
to  agree,  and  reaching  that  number  by  "af- 
foreing"  the  jury — is  not  such  as  to  give 


it  any  great  merit.  Again,  its  being  ex- 
clusively English,  and  all  other  tribunals 
and  i^ublic  bodies  being  governed  by  a 
majority,  furnish  us  ample  reasons  for  ab- 
rogating what  Hallam  in  his  Middle  Ages 
speaks  of  as  that  "preposterous  relic  of 
barbarism,  the  requirement  of  unani- 
mity." 

Mr.  Hazzard.  Mr.  Chairman  :  Expe- 
rience seems  to  indicate  that  the  reform, 
contemplated  in  this  amendment  should 
pass.  We  have  all  witnessed  the  painful 
spectacle  of  one  juryman  insisting  upon 
his  superior  judgment  and  intelligence, 
and  disagreement  with  eleven  of  his  asso- 
ciates, thus  necessitating  a  new  trial  of  a 
cause  that  has  already  taken  up  the  time 
of  the  court  for  several  days,  and  involv- 
ing great  expense. 

For  my  own  part,  I  donotsee  any  reason 
why  three-fourths  of  a  jury  should  not 
find  a  verdict  in  criminal  cases,  except 
perhaps,  in  the  trial  of  capital  offences,  but 
there  are  certainly  many  reasons  why  it 
should  be  so  in  civil  cases. 

In  the  first  place,  it  is  fair  to  suppose 
that  the  whole  panel  is  composed  of  per- 
sons of  nearly  equal  or  at  least  average 
ability,  and  especially  after  the  special 
jury  called  to  try  the  cause  has  been  care- 
fully pruned  by  challenges,  etc.,  at  least 
so  nearly  so  that  in  any  case  the  judg- 
ment of  three  jurymen,  much  less  of  two 
or  even  (me,  is  superior  to  eleven  others 
of  average  honesty  and  ability. 

As  a  general  rule,  these  dissenters  are 
misled  by  misapprehension  of  the  evi- 
dence, or  of  the  charge  of  the  court,  or 
partiality  for  one  of  the  parties  in  the 
case;  or  it  may  be  has. been  improperly 
approached  on  the  subject  of  his  verdict, 
and  my  opinion  is,  whenever  there  are  but 
two  or  three  disagreeing  jurymen,  their 
opinion  is  against  tlie  judgment  of  the 
rest  of  the  jurymen,  but  also  of  the  court, 
and  the  bystanders  who  have  carefully 
listened  to  the',  evidence  and  law  of  the 
case,  and  is  generally'  a  great  surprise  to 
everybody  but  himself. 

It  is  the  opinion  of  some  that  juries 
should  be  abolished  altogether,  and  I  am 
informed  it  is  so  in  some  countries ;  but 
at  the  same  time  I  would  not  vote  for 
that.  I  will  vote  that  so  large  a  majority 
as  three-fourths  may  find  a  verdict  in  civil 
cases  and  at  the  same  time  I  am  sure  I 
reflect  the  opinion  of  my  constituents.  It 
is  logical  and  reasonable  to  conclude  that 
the  opinion  of  throe  to  one  is  correct  and 
safe. 
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T^rr.  Gibson.  Mr.  Chairman  :  I  am  very 
glad  indeed  that  this  question  has  arisen 
here,  and  not  upon  the  report  of  the  Com- 
mittee on  the  Declaration  of  Rights.  I,  for 
one,  am  unwilling  that  the  symmetry  of 
the  Declaration  of  Rights  slioukl  be  inter- 
fered with  in  any  particular.  The  decla- 
ration that  "  trial  by  jury  shall  be  as  here- 
tofore, and  the  right  thereof  remain  invio- 
late," I  hoi:>e  will  ever  continue  to  be  a 
part  of  the  Constitution  of  Pennsylvania, 
and  remain  unqualified  in  any  particular. 

In  the  section  that  has  been  reported  by 
the  Committee  on  the  Judiciary  there  is 
nothing  inconsistent  with  the  declaration 
made  in  the  Bill  of  Rights.  I  think, 
though,  that  it  is  entirely  unnecessary, 
because  I  think  that  the  right  to  waive  a 
jury  trial  already  exists,  and  that  it  is  in 
the  power  of  the  Legislature  to  provide 
means  by  which  parties  can  dispose  of 
their  cases  without  resorting  to  trial  by 
jury.  As  an  instance  of  this,  sir,  I  would 
say  that  in  my  district — the  Nineteenth 
judicial  district— the  Legislature  in  1868 
provided  that  causes,  by  the  consent  of 
the  i>arties,  should  be  submitted  to  a 
referee.  The  act  is  an  enlargement  of  the 
sixth  section  of  the  original  act  on  arbi- 
trations, and  under  that  act  the  counsels 
of  the  different  parties  agree  upon  a  ref- 
eree ;  the  case  is  submitted  to  him ;  he 
writes  down  the  whole  of  the  testimony 
in  the  cause  ;  the  reasons  for  off'ering  evi- 
dence and  the  objections  against  receiv- 
ing it  are  made  before  him,  and,  just  as 
in  the  case  of  a  bill  of  exceptions,  he  gives 
his  reasons  for  admitting  or  rejecting  it, 
the  whole  of  the  evidence,  however,  being 
written.  After  that  evidence  is  received 
jjoints  of  law  are  submitted  to  him  which 
arise  in  the  case,  upon  which  he  gives  a 
written  opinion.  He  files  his  report,  and 
on  that  report  the  court  hears  the  entire 
case  and  decides  it,  and  from  the  jvidg- 
ment  that  may  be  entered  a  writ  of  error 
lies.  This  was  done  because  of  the  delay 
that  there  was  ordinarily  in  the  trial  of 
causes  by  a  jury.  If  caxises  can  be  sub- 
mitted to  arbitrators  by  means  of  compul- 
sory arbitration,  or  if  causes  can  be  sub- 
mitted to  a  referee  by  consent  of  the  par- 
ties, I  see  no  reason  why  this  section 
should  be  adopted  in  the  Constitution. 

But,  as  I  remarked  at  first,  there  is 
nothing  inconsistent  with  the  declaration 
made  in  the  Bill  of  Rights  in  this  section 
as  reported  by  the  Committee  on  the  Ju- 
diciary. It  simply  provides  that  parties 
in  civil  causes  may  dispense  with  trial  by 
jur3^,  and  ask  or  demand  the  decision  of 


the  court  upon  the  law"  and  the  evidence 
in  the  case.  That  has  nothing  to  do  with 
the  Declaration  of  Rights  or  the  provision 
in  the  Declaration  of  Rights  in  regard  to 
the  trial  by  jury,  and  I  hope  that  this 
committee  will  not  consider  that  this 
question  has  anything  to  do  with  the  Bill 
of  Rights.  It  is  simply  a  matter  relating 
to  the  judiciary  and  determining  how  and 
in  what  manner  cavises  may  be  tried, 
whether  by  the  court  or  by  a  jury.  But, 
sir,  I  think  the  original  section  is  defec- 
tive in  the  particular  that  it  provides  sim- 
ply that  the  parties  shall  ask  the  decision 
of  the  court.    That  is  a  great  mistake. 

The  gentleman  from  Philadelphia,  who 
has  just  addressed  the  committee  on  this 
question,  (Mr.  Newlin,)  has  spoken  of  a 
difficulty  arising  as  to  whether  parties 
will  agree  to  submit  cases  to  the  decision 
of  the  court  or  not ;  that  is,  questions  may 
arise  as  to  whether  there  is  confidence  in 
the  jvidge  or  not ;  and  if  a  party  declines 
to  submit  his  case  to  the  decision  of  the 
judge,  it  may  be  said  that  he  has  not  con- 
fidence in  the  judge.  All  that  would  be 
avoided  by  adding  the  words  "submit  the 
decision  of  such  case  to  the  court  having 
jurisdiction  thereof,  or  by  the  aid  of  a 
referee  cliosen  by  the  consent  of  the 
parties."  If  these  words  were  put  in  I 
should  have  no  objection  to  this  section. 
I  do  not  think  it  can  do  any  harm.  Al- 
though I  would  rather  it  should  be  out  of 
the  Constitution  altogether,  still  it  would 
better  the  section  very  iwuch  and  would 
avoid  the  difiiulty  suggested  as  to  whether 
parties  should  submit  to  the  decision  of 
the  court  or  not,  and  whether  they  have 
confidence  in  the  judge  or  not. 

But,  sir,  I  cannot  agree  in  any  particu- 
lar with  the  amendment  proposed  by  the 
gentleman  from  Philadelphia.  In  the  first 
place,  his  amendment  is  objectionable 
because  it  commences  with  the  provision 
in  the  Declaration  of  Rights  that  trial  by 
jury  shall  remain  inviolate,  and  then  im- 
mediately proceeds  to  destroy  the  right  of 
trial  by  jury.  There  is  an  inconsistency 
in  that  itself  which  should  be  sufficient 
to  condemn  the  amendment.  A  thing 
cannot  bo  inviolate,  and  then  in  the  very 
next  breath  violated,  liecause  it  is  a  viola- 
tion of  the  right  of  trial  by  jur3'-  to  say 
that  there  shall  be  any  qualification 
whatever  with  regard  to  it.  Sir,  tRere  is 
no  mistaking  what  is  meant  by  trial  by 

Mr.  Hazzard.     May  I  ask  the  gentle- 
man a  question  ? 
Mr.  Gibson.     Yes,  sir. 
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Mr.  Hazzard.  Do  we  not  waive  that 
right  in  arbitrations  and  in  juries  before 
justices  of  the  peaee  where  only  six  men 
sit  on  the  jury  ?  Is  it  a  violation  of  that 
right  when  it  is  waived  all  the  time  in 
our  practice  ?  It  has  been  decided  by  the 
Supreme  Court  that  an  argreement  to  ar- 
bitration is  not  a  violation  of  the  Bill  of 
Eights? 

INIr.  Gibson.  The  gentleman  misappre- 
hends me  entirely.  I  am  not  saying  that 
the  right  of  trial  by  jury  may  not  be 
waived  by  the  jjarties  if  they  choose  to  do 
so  ;  but  when  j'ou  saj'  that  the  right  of 
trial  bj' jury,  shall  remain  inviolate  you 
mean  that  the  right  of  trial  by  jury,  unless 
the  party  waive,  it  sliall  remain  inviolate. 
You  cannot  say  that  it  shall  remain  invio- 
late, and  then  provide  that  one-half  the 
jury  or  two-thirds  of  the  jury  or  three- 
fourths  of  the  jur}'  shall  render  a  verdict. 
Parties  have  the  right  to  try  their  cases  as 
they  please.  Conventio  vmcit  legem.  No 
one  objects  to  that  principle  ;  and  if  par- 
ties choose  to  submit  to  a  referee  or  to  arbi- 
trators or  choose  to  submit  to  six  jurymen 
or  any  number  of  jurymen,  hy  their  con- 
sent, they  have  a  perfect  right  to  do  so; 
but  the  right  of  trial  by  jury  has  a  dis- 
tinctive meaning  which  no  lawyer  and  no 
gentleman  in  this  Convention  can  for  a 
moment  mistake.  It  is  too  ancient  and 
too  honorable  an  institution  to  be  misun- 
derstood. Trial  by  jury  means  a  verdict 
of  twelve  men  selected  from  the  country- 
for  the  purpose  of  trying  causes.  I  do  not 
suppose  that  a  single  gentleman  upon 
this  floor  would  for  one  moment  pretend 
that  in  a  criminal  case  any  man  should  be 
condemned  by  less  than  a  unanimous 
verdict  of  the  jury. 

Why,  sir,  should  there  be  an  exception 
in  civil  cases?  I  think  when  a  plaintifT 
goes  into  court  with  his  case,  if  he  is  not 
able  to  satisfj'  twelve  men  so  as  to  obtain 
tlieir  unanimous  verdict  that  he  has  a  case, 
he  ought  to  lose  it ;  and  if  the  affirmative 
of  the  issue  is  upon  the  defendant  and  he 
is  not  able  to  satisfy  twelve  men  that  he 
has  a  just  defense,  he  ought  to  lose  the 
case.  To  be  sure  there  is  the  case  of  set- 
oflf  in  which  is  one  against  the  other,  where 
it  does  appear  as  though  the  defendant 
would  have  the  advantage,  but  in  civil 
causes  the  evidence  is  weighed,  and  a  ver- 
dict may  be  given  according  to  the  weight 
of  the  evidence. 

Sir,  it  is  one  of  the  safeguards  of  our  lib- 
erties and  of  our  rights  of  property  that 
there  should  be  a  unanimous  verdict.  If 
you  say  that  one-half  of  the  jury  or  two- 


thirds  of  the  jurj^  or  three-fourths  of  the 
jury  shall  render  a  verdict,  it  is  no  longer 
trial  by  jury.  You  might  as  well,  or 
much  better,  adopt  the  system  tliat  has 
been  established  in  regard  to  grand  juries: 
Select  twenty-four  men,  put  twenty-three 
of  them  in  the  box,  and  let  them  then  hear 
the  evidence,  and  if  twelve  agree  upon  a 
finding  let  it  be  taken  ;  or  provide  a  gene- 
ral system  of  arbitration  and  let  the  ma- 
jority govern.  But  as  long  as  we  retain 
trial  by  jury,  let  it  be  trial  by  jury.  I  am 
one  of  those — and  I  believe  that  in  that  re- 
spect a  minority  only  of  lawyers  in  this 
Convention  are  with  me — I  am  one  of 
those  few  who  have  confidence  in  juries. 
I  believe  that  in  ninety-nine  cases  out  of 
one  hundred  the  verdict  of  the  jury  is 
right.  I  know  that  frequently,  under  the 
complicated  points,  under  the  hj^potheti- 
cal  points  that  are  submitted  by  counsel, 
and  under  the  very  learned  charges  of  the 
judge,  it  might  appear  that  the  jury  did 
not  understand  all  the  questions  that  were 
raised,  and  did  not  give  a  verdict  accord- 
ing to  the  law  ;  but  if  juries  are  chosen,  as 
they  ought  to  be,  from  the  better  men  in 
the  community,  men  of  practical  common 
sense,  thej^  will  generally  see  through  all 
the  dust  and  rubbish  that  has  been  thrown 
around  the  case,  will  see  the  merits  of  it, 
and  will  find  a  verdict  according  to  the 
merits  of  the  case. 

The  Chaieman.  The  Chair  will  remind 
the  delegate  that  his  time  has  expired. 

Mr.  Landis.  I  desire  to  propose  an 
amendment  to  the  substitute  offered  by 
the  gentleman  from  Philadelphia  (Mr. 
Xewlin.)  The  latter  part  of  the  substitute 
reads  as  follows  : 

*'  In  civil  proceedings  three-fourths  of  a 
jury  may  find  a  verdict  after  such  length 
of  deliberation  as  may  be  reqviired  by 
law." 

I  do  not  desire  to  say  now  how  I  maj- 
finally  vote  on  this  proposition  ;  but  I  am 
verj'  clear  that  the  latter  part  of  the  amend- 
ment is  entirely  unnecessary.  Therefore 
I  move  to  strike  out  all  after  the  vrord 
"verdict." 

Mr.  Newlin.    iSIr.  Chairman 

Mr.  Ai.RiCKS.  I  rise  to  a  question  of 
order.  Were  there  five  gentlemen  who 
objected  to  the  gentleman  from  York 
(Mr.  Gibson) continuing? 

Mr.  Newlin.  I  give  way  for  the  gen- 
tleman from  York. 

The  Chairman.  It  is  the  duty  of  the 
Chair  to  enforce  order.  If  any  delegate 
rises  to  move  to  extend  the  time,  the 
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question  will  be  put  on  extending  the 
time. 

Mr,  Alricks.  I  moved  to  extend  the 
time  of  the  delegate  from  York  ;  but  I 
suppose  I  was  not  heard  by  the  Chair. 

Mr.  MEWiiiN.  I  gave  way  to  the  gen- 
tleman from  York. 

The  Chairman.  The  time  of  the  del- 
egate from  York  will  be  extended  un- 
less five  delegates  rise  in  their  places  and 
object. 

Mr.  Carter  rose. 

The  Chairman.  The  delegate  from 
York  will  procceed  as  there  are  not  five 
delegates  rising. 

Mr.  Gibson.  Mr.  Chairman  :  I  am  very 
much  obliged  to  the  committee  for  giving 
me  this  extension  of  time  ;  but  I  do  not 
know  that  I  have  anything  further  to  add 
to  what  I  have  already  said  upon  this 
section.  Perhaj^s,  if  my  time  had  not  ex- 
pired, I  might  have  gone  on  with  a  few 
more  observations  on  the  general  sub- 
ject. Returning  my  thanks  to  the  com- 
mittee, I  ask  to  be  excused  from  farther 
occupying  the  floor  on  that  subject  at 
l^resent. 

The  Chairman.  There  is  not  proper 
order  in  the  Hall.  The  Chair  would  re- 
mark that  this  section  before  the  commit- 
tee of  the  whole  is  one  of  great  import- 
ance and  should  therefore  receive  the 
careful  attention  of  delegates. 

Mr.  J.  W.  F.  White.  I  am  well  pleased 
with  the  remark  just  made  by  the  Chair- 
jnan  of  the  committee  of  the  whole. 
This  is  an  important  question.  I  am  in 
sympathy  with  the  gentleman  from  Phil- 
adelphia (Mr.  Newlin)  who  has  offered 
this  amendment,  but  I  must  oppose  it  at 
this  time  and  in  the  form  in  which  it  is 
presented  ;  and  I  rise  not  for  the  purpose 
of  discussing  the  question,  but  more  for 
the  purpose  of  suggesting  to  him  that  the 
right  place  to  introduce  it  is  when  the 
reiDort  of  the  Committee  on  the  Bill  of 
Rights  shall  be  under  consideration. 

The  sixth  section  of  die  Bill  of  Rights 
says  that  "trial  by  jury  shall  be  as  here- 
tofore and  the  rights  remain  inviolate." 
While  that  clause  remains  in  the  Bill  of 
Rights,  there  can  be  no  change  whatever 
in  our  jury  system  ;  we  are  tied  down  ir- 
revocably and  indissolubly  to  the  jury 
trial  as  it  existed  prior  to  1790,  with  no 
power  in  the  Legislature,  and  no  power 
in  the  people  of  the  State  to  change  it 
even  in  its  minor  particulars.  While  that 
section  of  the  Bill  of  Rights  remains  in 
our  Constitution,  and  it  has  been  reported 
by  the  Committee  on  the   Declaration  of 


Rights  just  as  it  is  found  in  the  Constitn- 
tion  of  1838,  and  in  the  Constitution  of 
1790,  the  LiCgislature  of  the  State,  under 
the  demands  of  the  great  body  of  the  peo- 
ple of  Pennsylvania,  could  never  make 
any  change  in  the  jury  system. 

I  am  in  favor  of  so  modifying  that  sec- 
tion of  the  Bill  of  Rights  that  the  Legisla- 
ture, in  obedience  to  the  wishes  and  de- 
mands of  the  people  of  this  State,  if  they 
should  present  such  demands,  may  make 
some  changes  in  our  jury  system  in  civil 
cases.  I  do  not  favor  changing  it  as  to 
criminal  cases,  but  rather  that  the  Legis- 
lature should  have  power  to  invest  the 
courts  with  power  to  receive  the  verdict 
of  less  than  twelve  when  the  whole 
twelve  cannot  agree.  I  think  this  Con- 
vention should  open  the  door  for  such  a 
change  as  tha,t.  We  all  know  that  nov.^, 
when  the  whole  twelve  cannot  agree,  the 
court  has  no  power  to  receive  a  verdict 
even  of  eleven,  but  must  discharge  the 
jury.  The  case  must  go  to  another  trial ; 
and  if  on  the  second  trial  the  jury  shall 
again  stand  eleven  to  one,  the  court  has 
no  power  to  receive  the  verdict  and  it 
must  all  go  over  again.  So  j^ou  might 
have  two  or  three  or  more  juries  standing 
eleven  to  one,  and  j^et  the  court  has  no 
power  to  receive  such  a  verdict,  but  must 
discharge  each  jury  and  subject  the  par- 
ties to  continuances,  to  additional  costs, 
to  further  trouble  and  vexation. 

I  wish,  without  discussing  the  subject 
further  at  present,  to  merely  call  the  at- 
tention of  the  committee  of  the  whole  to 
that  feature  of  jury  trials  in  civil  cases, 
where  the  Legislature  has  no  power  now 
to  interfere.  1  go  in  for  giving  them 
power  over  the  subject.  But  that  will 
properly  come  up  for  consideration  when 
we  come  to  act  upon  the  report  of  the 
Committee  on  the  Declaration  of  rights. 

I  wish  to  say  further,  that  I  am  opposed 
to  legislating  in  the  Constitution.  I  have 
taken  that  stand  from  tlie  beginning  of 
the  sessions  of  tliis  Convention.  The  pro- 
position of  the  gentleman  from  Philadel- 
phia is  nothing  but  a  piece  of  legislation, 
saying  that  three-fourths  of  a  jury  shall 
render  a  verdict.  I  am  not  in  favor  of 
putting  that  into  the  Constitution,  even  if 
I  would  vote  for  it  in  an  act  of  Assembly ; 
because  putting  it  hero,  it  becomes  irrevo- 
cable, you  cannot  change  it.  And  besides, 
lot  it  be  for  the  Legislature  to  say,  if  the 
people  demand  it,  whether  eight,  nine, 
ten  or  eleven,  or  a  majority  of  a  jurj^  shall 
give  a  verdict. 
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Apart  from  that,  I  would  not  give  nino 
men  of  a  jury  of  twelve,  the  absolute 
right  to  render  a  verdict.  I  would  be  oppos- 
ed to  a  statute  which  would  say  that  nine 
shall  have  an  absolute  right  to  render  a 
verdict  in  all  civil  cases.  I  wouldonlj' clothe 
the  courts  with  jiower  so  that  when  the 
whole  twelve  men  cannot  agree,  rather 
than  discharge  the  jury  and  subject  the 
parties  to  the  delaj^  and  the  costs  and  ex- 
l^enses  of  a  new  trial,  the  court  may  ac- 
cept the  verdict  of  that  jury  and  let  it  be 
considered  in  arguing  a  motion  for  a  new 
trial  how  the  jury  stood.  Take  the  l^idi- 
vidual  opinions  of  that  jury  and  let  them 
weigh  in  the  consideration  of  the  motion  lor 
a  new  trial.  I  repeat  it,  I  would  not  give 
the  right  even  to  nine  men  absolutely  to 
render  a  verdict,  except  when  the  courts 
choose  to  take,  and  then  only  when  the 
whole  twelve  could  not  agree.  The  propo- 
sition before  us,  as  I  understand  it,  would 
give  the  nine  men  the  absolute  right  to 
render  a  verdict. 

Mr.  Newi.ix.  May  I  make  a  sugges- 
tion to  the  gentleman  from  Allegheny? 

Mr.  J.  W.  F.  White.     Certainly. 

Mr.  Newlix.  I  think  the  gentleman 
is  mistaken  in  his  idea  of  this  proposed 
amendment.  The  verdict  of  the  nine 
would  stand  exactly  as  the  ordinary  ver- 
dict of  twelve,  subject  to  a  motion  for  a 
new  trial,  or  any  other  motion. 

iMr.  J.  W.  F.  White.  The  proposition 
is,  as  I  understand  it,  that  the  nino  may 
render  a  verdict,  even  without  consulting 
the  court.  I  would  certainly  oppose  that, 
even  in  a  statute.  The  furthest  I  would 
go  is  that  when  the  jury  cannot  agree,  the 
verdict  of  less  than  the  whole  number 
may  be  received  by  the  court.  I  would 
object  to  this  provision  in  a  statute,  be- 
cause when  the  jury  retire,  there  may  be 
nine  for  one  party  and  three  fortheother, 
and  they  would  instantly  rendei  their 
verdict  in  favor  of  the  party  upon  whose 
side  were  the  nine.  I  would  require  that 
they  should  try  to  agree  for  a  certain 
length  of  time,  but  if  they  cannot  agree  I 
would  have  them  render  a  verdict  to  the 
court  and  let  the  court  take  it  for  what  it 
is  worth.  This  is  the  course  now  pur- 
sued in  Scotland,  and  it  has  been  sug- 
gested by  Parlimentary  Commissions  of 
late  years  that  it  be  introduced  into  Eng- 
land, where  after  a  few  years  1  think  it 
will  be  adopted. 

I  trust  the  gentleman  from  Philadel- 
phia who  has  oflFered  this  amendment 
will  withdraw  it  for  the  present,  because 


I  think  it  is  out  of  place  in  this  part  of  the 
Constitution. 

Mr.  Newlix.  I  will  state  that  the  rea- 
son why  I  presented  this  amendment  in 
this  connection  was  because  the  report  of 
the  Committee  on  the  Judiciary  contains 
this  section,  now  under  consideration. 
This  section  embraces  the  subject,  and  as 
we  must  act  upon  it  and  either  vote  it  up 
or  vote  it  down,  I  have  introduced  my 
amendment  here. 

Mr.  J.  W.  F.  White.  I  do  not  think 
that  this  section,  if  it  bo  adopted,  will  in 
the  least  interfere  with  the  principle  con- 
tained in  the  amendment  of  the  gentle- 
man being  considered  when  the  Bill  of 
Rights  come  up  for  action.  In  that  arti- 
cle I  think  we  should  open  the  door  for 
the  Legislature  to  carry  out  the  principles 
of  this  amendment,  now  proposed  to  be 
inserted  out  of  place.  I  think  we  had 
better  here  adopt  the  section  as  it  comes 
from  the  Committee  on  the  Judiciar\'.  I 
am  in  favor  of  the  section.  I  am  in  favor 
also  of  the  i^rinciple  the  gentleman  from 
Philadelphia  announces,  and  when  the 
report  of  the  Committee  on  the  Declara- 
tion of  Rights  comes  to  be  acted  upon,  let 
us  open  the  door  there  for  the  Legislature 
to  make  the  proper  change  on  this  sub- 
ject. 

It  was  merely  to  suggest  this  that  I  de- 
sired .to  say  a  word  or  two  on  this  sul> 
ject. 

Mr.  Baktholomew.  Mr.  Chairman: 
This  has  been  a  question  that  has  occu- 
pied my  mind  to  a  considerable  extent. 
I  have  arrived  at  certain  conclusions  on 
this  subject  to  which  I  adhere,  and  I  pro- 
pose to  state  them,  briefly  as  I  can,  and 
assign  them  as  the  reasons  for  the  vote 
which  I  shall  cast  on  this  question. 

That  vote  shall  be  cast  in  favor  of  the 
amendment  of  the  gentleman  from  Phila- 
delphia (Mr.  Newlin.)  I  know  that  wo 
have  a  sacredness  attached  to  many  things 
in  this  world,  and  it  looks  like  sacrilege 
to  put  a  hand  upon  them.  A  man  be- 
comes a  legal  iconoclast  who  raises  a  hand 
against  the  established  institutions 
through  which  the  law  has  been  adminis- 
tered by  the  race  and  by  the  people  to 
M'hich  we  belong.  But  there  are  also, 
and  there  have  been,  in  this  world  many 
commonly  received  ideas  of  universal 
belief  that  have  been  just  as  fallacious  as 
any  thing  on  earth  can  be.  For  instance, 
what  is  there  on  earth  that  can  be  more 
clearly  established  than  the  existence  of 
witches?  We  can  i^rove  that  fact  by 
Holv  Writ.    There  we  have  the  witch  of 
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Endor.  We  have  the  statutes  of  every 
civilized  land  almost  under  God's  sun, 
passed  against  witches  and  witchcraft. 
We  have  the  records  of  the  conviction  of 
men  and  women  for  that  offence,  and  we 
have  their  confessions  upon  tlie  scafibld 
and  at  the  stake,  that  they  actually  and 
in  truth  did  commit  the  oflenses  with 
which  they  were  charged  and  of  which 
they  stood  guilty.  Yet  what  intelligent 
man  to-daj^  in  this  broad  world  believes 
in  the  existence  of  witches  ?  None,  I 
take  it. 

Again,  take  the  illustration  of  hydro- 
phobia. Almost  every  tovi^n  council  and 
city  council  throughout  this  earth,  wher- 
ever our  people  dwell,  passes  lawsagainst 
dogs  running  at  large  and  for  muzzling 
dogs.  They  have  dog-catchers,  and  they 
have  cures,  published  in  every  paper  that 
you  see,  for  hydrophobia;  and  yet  I  un- 
dertake to  say  that  ttiere  is  no  intelligent, 
reliable  man  who  ever  saw  a  case  of  hy- 
drophobia, and  that  there  is  no  eminent 
physician  who  will  not  say  that  there  is 
no  such  thing  on  the  face  of  the  earth. 
These  things  are  common  supei-stitions 
that  dwell  in  the  minds  of  men,  and  that 
exist  only  because  everybody  believes  in 
them.  We  are  taught  to  believe  in  them  ; 
we  are  reared  to  believe  in  them  ;  we  are 
educated  in  them  ;  it  is  part  of  our  nature 
to  believe  in  them,  and  yet  they  are  errors. 

Then  let  us  come  to  the  discussion  and 
consideration  of  this  question  just  as  we 
would  any  other;  not  because  of  its  pe- 
culiar sanctity ;  not  because  it  has  been 
denominated  "  the  great  palladium  of  our 
liberties;"  not  because  it  is  something 
that  stands  above  and  beyond  all  other 
institutions,  but  let  us  rise  up  and  reach 
out  and  discuss  it  as  a  question  that  is 
open  for  discussion.  I  undertake  to  say 
that  at  least  one-half  of  the  verdicts  of 
juries  in  contested  cases  are  rendered  at  a 
sacrifice  of  conscience  on  the  jiart  of  some- 
body on  the  jury. 

I  do  not  propose  to  go  back  into  the 
history  or  origin  of  juries,  but  desire 
only  for  one  moment  to  look  at  their 
practical  operations.  We  who  have 
read  know  that  it  was  a  common  cus- 
tom to  drag  juries  around  the  coun- 
try, from  one  court  to  another,  in 
carts,  without  food  and  without  comfort. 
What  for?  To  get  the  honest  judgment 
of  that  jur3^?  No;  to  coerce  them  and 
make  thein  sacrifice  their  consciences. 
That  was  the  object  of  it— not  to  get  their 
real  judgment,  their  honest  convictions. 


but  to  compel  them  to  give  a  dishonest 
judgment  and  to  decide  against  their  con- 
victions.    That  was  the  policy. 

Now,  let  us  take  another  proposition. 
I  undertake  to  say  that  it  's  against  the 
natural  order  of  things  that  twelve  men, 
with  a  set  of  facts  submitted  to  them, 
should  judge  of  the  facts  precisely  alike. 
What  lawj^er  in  a  court  of  justice  trying  a 
case  against  an  opponent,  a  contested  ques- 
tion of  facts,  with  twelve  of  his  fellow- 
members  sitting,  perhaps,  within  the  bar, 
would  have  them  agree  with  him?  After 
the  evidence  has  been  submitted  and  tlie 
case  argued  to  the  j  ury,  let  the  two  law- 
yers who  have  tried  the  case  go  to  their 
fellow-lawyers  and  ask  their  oijinions 
upon  the  verdict,  and  I  will  venture  to  as- 
sert that  there  is  not  one  case  in  a  hun- 
dred where  you  will  have  twelve  lawyers 
to  give  you  a  united  and  unanimous  opin- 
ion as  to  how  the  verdict  should  be.  It  is 
not  the  order  of  thought.  It  is  not  the 
way  men  think.  Facts  present  them- 
selves in  different  aspects  to  different 
minds,  because  in  the  great  wisdom  of 
God's  creation,  showing  its  greatness  and 
its  grandeur,  He  has  made  the  minds  of 
men  as  dissimilar  as  He  has  made  their 
forms  and  faces,  no  two  alike  on  flis  wliole 
foot-stool.  Therefore  facts  present  them- 
selves to  the  minds  of  men  in  entirely 
different  views  with  different  results,  and 
men  form  different  conclusions  from  them. 
This  being  the  natural  order  ot  thought  of 
men  and  of  mind,  why  Avill  you  in  this 
case,  and  in  no  other,  compel  men  ol  dif- 
ferent minds  to  all  think  alike,  and  put 
i^pon  them  the  same  spectacles  ?  It  is  in 
violation  of  every  principle  of  mental  for- 
mation, of  mental  action,  of  thought  on 
every  other  subject  that  the  mind  takes 
hold  of  or  grasps. 

Now,  I  take  it  that  the  reasons  for  tlie 
introduction  of  the  principle  that  there 
should  be  less  than  twelve,  if  j-ou  make 
a  jurj'  consist  of  twelve,  to  warrant  a 
verdict,  are  manifest ;  and  I  take  it  that 
the  princiiile  in  this  amendment  is  not 
carried  far  enough.  I  would  have  it  car- 
ried even  into  criminal  cases,  at  least  of 
misdemeanor.  We  have  it  illustrated 
everywhere.  I  have  but  to  point  to  you 
a  case  that  has  occurred  in  the  city  of  Phil- 
adelphia whilst  this  Convention  has  been 
in  session.  Wo  had  a  case  on  trial  in  this 
city  in  which  one  man  kept  eleven  men 
out  for  throe  long  weeks,  standing  by  his 
convictions,  I  suppose  lirm  in  his  con- 
victions, and  keeping  eleven  men  bound 
to  him  as  with  tlie  grasp  of  death. 
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It  is  perhaps  an  easy  matter  to  ap- 
proach and  to  intiuenco  by  undue  means 
at  least  one  man  uponajurj^,  and  thus 
you  now  prevent  a  verdict.  We  have 
had  just  such  an  illustration  as  that  In 
New  York.  I  speak  of  a  man  whose 
name  has  become  notorious  and  common 
property  when  1  refer  to  William  M. 
Tweed,  in  the  city  of  New  York.  He  was 
prosecuted  for  misdemeanors,  or  for  the 
purpose  of  making  him  disgorge  that 
whicli  he  has  stolen  from  the  coffers  of 
the  city  treasury ;  but  that  man,  with  his 
power  and  with  his  means  to  corrupt  and 
his  willingness  to  do,  it  can  sit  in  your 
courts  of  justice  and  laugh  at  j'our  laws. 
No  law  can  touch  him,  no  punishment 
can  reach  him,  no  recovery  can  make 
him  take  that  from  his  pocket  which  he 
has  dislionestly  placed  there,  but  he 
stands  in  open  defiance  of  all  your  laws, 
simply  because  you  have  placed  it  in  his 
power  by  reaching  one  man  on  the  panel 
of  twelve  to  defy  justice  and  to  trample  it 
under  his  feet. 

I  take  it,  then,  that  in  the  practical  opera- 
tion of  the  courts,in  their  e  very-day  life  and 
every-day  business,  to  require  unanimity 
on  the  part  of  a  jury  is  against  the  natural 
orderof  thought,  itisa'J'ainst  that  which  we 
should  incorporate  for  the  purity  of  the 
administration  of  justice.  As  long  as  this 
system  holds,  corruption  is  easy  where 
there.is  a  disposition  to  take  advantage  of 
it.  It  has  naught  in  it  except  the  sanctity 
of  age.  It  has  therefore  that  in  it  wliich 
necessarily  makes  it  sacred  to  tlie  legal 
mind  and  to  the  mind  of  an  anglo-saxon 
people;  but  if  there  is  error  in  it,  if  there 
is  wrong  in  it,  do  not  let  us  give  to  error  and 
to  wrong  immortality.  Let  us  strike  at 
it  if  we  believe  it  to  be  wrong.  If  we  be- 
lieve that  it  gives  means  whereby  men 
may  be  cleared  and  relieved  from  their 
legal  obligations,  let  us  strike  at  it,  exam- 
ine it  carefully  and  not  bow  our  heads 
down  simply  because  it  has  the  dust  of 
ages  and  that  alone  in  its  favor. 

Mr.  Lear.  Mr.  Chairman  ;  I  am  rath- 
er surprised  to  see  so  many  gentlemen  in 
whom  I  have  confidence  and  on  whose 
judgment  I  generally-  rely,  in  favor  ot 
this  proposition  of  allowing  a  jury  to  ren- 
der a  verdict  by  three-fourths  of  their 
number;  and  the  strongest  reason  they 
seem  to  give  is  that  one  or  two  or  three 
men  may  prevent  the  rendering  of  a  ver- 
dict and  that  therefore  the  expense  and 
trouble  of  the  trial,  which  may  have  occu- 
pied many  days,  has  to  be  incurred  again 
in  another  trial.    That  is  of   coui-se    an 


evil,  and  all  our  systems  are  attended 
with  evils.  We  cannot  have  any  human 
institution  which  has  not  evil  in  it  ;  but 
they  have  not  called  attention  to  the  other 
evil  which  would  arise  if  we  had  a  jury 
rendering  a  verdict  by  a  majority  or  by 
three-fourths  of  their  number.  Evory 
lawj^er  who  has  been  practicing  his  pro- 
fession for  a  number  of  years,  as  1  have, 
must  know  in  his  own  experience,  that 
his  reliance  in  the  trial  of  a  case  is  upon 
three  or  four  of  the  intelligent  men  of  the 
jury;  that  he  looks  around  upon  the 
faces  of  the  panel,  and  if  he  discovers  that 
tliere  is  enough  salt  in  that  jury  to  save  it 
from  utter  ignorance  and  from  doing 
Avrong  to  his  client  he  is  satisfieci.  But  if 
you  have  this  pov.'er  in  a  majority  of  nine 
men  to  render  a  verdict  then  you  would 
put  it  oiit  of  the  power  of  those  two  or 
three  men  to  save  that  jury  froni  com- 
mitting an  error  which  would  be  irre- 
vocable. The  nine  could  ignore  the  pres- 
ence of  the  three  most  intelligent  men  on 
the  jury.  There  is  where  the  great  wrong 
would  be. 

Now,  where  they  fail  to  agree,  they 
simply  go  over  their  work  again;  but 
where  they  agree  against  the  justice  and 
against  the  facts  of  the  case  bv'^  nine  ren- 
dering the  verdict,  casting  out  the  weight 
and  the  benefit  of  the  intelligence  and  the 
salvation  of  the  sound  judgment  ol  the 
three  suV:)stantial  men  upon  the  jury,  that 
cannot  be  reviewed,  and  the  party  cannot 
be  s;ived  from  the  consequences ! 

I  ask  this  committee  of  the  whole  to 
consider  this  matter  and  not  to  undertake 
to  do  a  thing  so  radical  as  this  without 
duly  weighing  the  consequences.  All 
the  evils  that  gentlemen  deprecate  are 
apparent,  because  they  are  within  their 
experience.  The  evils  that  will  grow  out 
of  this  new  s^'stem  proposed  cannot,  to  be 
Eure,  be  foreseen,but  they  may  be  well  in- 
ferred from  what  we  know  of  the  value  of 
three  or  four  men. 

But  I  rose  to  speak  to  this  matter  prin- 
cipally on  account  of  a  phase  of  the  trial 
by  jury  in  civil  cases  which  does  not  seen 
to  have  been  presented,  and  I  do  not  desire 
to  go  into  a  history  of  jury  trials,  Ijecause 
it  is  not  important  in  order  that  we  should 
understand  this  question  ;  but  there  is  a 
class  of  ciises  in  which  juries  must  deter- 
termine  the  whole  question  of  amount  of 
their  verdicts.  There  are  cases  which 
may  be  submitted  to  the  court,  because 
the  amount  may  be  arranged  by  the  par- 
ties ;  there  may  be  no  questions  of  dama- 
ages  to  be  assessed ;  and  I  refer  now  to 
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that  class  of  cases  in  which  a  very  great 
portion  of  the  duty  of  the  jury  consists  in 
ascertaining  the  amount  of  damages 
which  they  shall  render.  In  that  kind  of 
a  case,  it  is  understood  that  the  reckless- 
ness of  some  who  care  but  little  about 
how  much  the  damages  may  be  that  are 
rendered  will  be  checked  and  held  in  re- 
straint by  the  discretion,  the  good  sober 
sense,  the  even-mindedness  and  the  in- 
telligence of  the  two  or  three  substantial 
men  on  the  jury  that  will  prevent  them 
running  riot  in  assessing  excessive  dam- 
ages. Tlaese  are  cases  above  all  others  in 
Avhich  the  duties  of  a  jury  are  important, 
and  in  which  the  intelligent  and  thought- 
ful jurymen  in  the  panel  are  more  im- 
portant than  any  other,  and  if  we  leave  it 
to  be  carried  by  those  who  are  thrown  in 
to  count,  and  not  to  deliberate,  and  who 
are  merely  numerically  put  upon  the 
panel  for  the  purpose  of  making  up  the 
twelve,  and  we  give  them  the  sole  power 
of  rendering  verdicts  and  assessing  dam- 
ages according  to  their  vague  notions  of 
justice,  and  without  any  substantial  ba- 
sis of  common  sense  and  propriety,  we 
shall  do  an  act  which  will  be  a  wrong  to 
the  citizens  of  Pennsvlvania,  a  wrong  to 
the  suitors,  and  especially  a  wrong  to 
defendants  in  civil  actions  where  the  case 
sounds  in  damages.  I  hope,  therefore, 
that  this  radicalism  that  seems  to  be  ram- 
pant in  this  Convention  will  not  go  so 
far  as  to  carry  away  that  safety  to  the 
rights  and  the  property  of  the  people  of 
Pennsylvania  resulting  from  requiring  a 
unanimous  verdict  of  jurors  in  all  civil 
cases. 

Mr.  NiLEs.  I  do  not  desire  to  discuss 
the  question,  but  as  the  delegate  from 
Schuylkill  referred  to  the  Tweed  trial  in 
New  York,  I  will  say  that  my  recollection 
of  that  case  is  that  the  jury  stood  three 
for  conviction  and  nine  for  acquittal ;  so 
that  if  the  theory  contended  for  by  the 
delegate  from  Schuylkill  had  been  adopt- 
ed, William  M.  Tweed  would  have  been 
acquitted  and  gone  scot  free. 

Mr.  Boyd.  Mr.  Chairman :  Tliere  is 
nothing  in  this  section  that  in  any  wise 
affects,  alters  or  changes  "Magna  Charta," 
"  trial  by  jury,"  "  the  palladium,"  ♦'  vir- 
tue, liberty  and  independence,"  the  ^^Vox 
I\)puh''  and  the  "  Vox  Dei,"  and  all  the 
other  elements  that  enter  into  fourth  of 
July  orations ;  and  therefore  it  seems  to 
me  that,  whilst  gentlemen  appear  to|have 
had  their  jealousy  excited  with  regard  to 
the  proposition  which  they  conceive  to  be 
in  this  section,  their  apprehension  was  en- 


tirely groundless,  for  this  section  in  no   ' 
wise  interferes  with  them. 

Mr.  Gibson.  I  should  like  to  ask  the 
delegate  from  Montgomery  a  question, 
with  his  permission. 

Mr.  Boyd.     Certainly. 

Mr.  Gibson.  It  is  whether  the  amend- 
ment offered  by  the  gentleman  from  Phil- 
adelphia does  not  directly  raise  the  very 
question.  It  commences  with  trial  by 
jury  and  ends  in  asking  for  a  verdict  of 
three-fourths. 

Mr.  Boyd.  If  it  had  not  been  for  the 
decision  of  the  Chair,  I  should  have  sup- 
posed that  that  amendment  had  no  more 
to  do  with  this  section  than  the  mover  of 
it  has  to  do  with  the  kingdom  on  high, 
[laughter,]  because  there  is  nothing  in 
this  section  that  in  any  way  interferes 
with  trial  by  jury,  and  what  an  amend- 
ment has  to  do  with  this  section  which 
raises  a  question  as  to  whether  a  jury  shall 
be  composed  of  twelve  men  or  nine  men 
or  eight  men,  and  what  it  has  to  do  with 
William  M.  Tweed,  of  New  York,  is  past 
my  comprehension. 

But  as  the  Chair  in  its  wisdom  saw  fit 
to  entertain  the  proposition  of  the  gentle- 
man from  Philadelphia,  which  was  sup- 
posed by  the  majority  of  this  bod}^  to  be 
applicable  to  the  Bill  of  Rights  only,  and 
as  it  came  up  for  action,  it  was  natural  for 
gentlemen  to  discuss  it  under  the  ruling 
of  the  Chair. 

Now  a  morning  has  been  spent,  if  not 
wasted,  in  tlie  discussion  of  questions  that 
touch  not  this  section.  This  section  the 
Committee  on  the  Judiciary  believe  to  be 
an  important  one,  and  they  are  desirous 
that  it  should  be  adopted  here.  It  does 
no  more  than  to  say  that  parties,  by  agree- 
ment tiled,  may,  in  any  civil  case,  dispense 
with  trial  by  jury  and  submit  the  deci- 
sion of  such  case  to  the  court  having  ju- 
risdiction thereof.  Now,  if  any  two  liti- 
gants are  desirous  of  dispensing  with  the 
trouble  and  expense  of  a  jury  trial,  with 
the  trouble  and  expense  attendant  upon 
the  appointment  of  a  master  in  chancery, 
or  an  auditor  examiner  or  commissioner, 
all  of  which  tends  to  delay,  all  of  which 
adds  largely  to  the  expenses  of  the  liti- 
gants— wherever  they  are  disposed  to  dis- 
pense with  all  that  by  agreement  of  both 
Ijarties,  why  may  not  two  litigants  agree 
to  what  they  please?  And  where  they 
do  agree  that  the  court  shall  decide  the 
facts  and  the  law,  why  may  they  not  do 
it  ?  If  two  litigants  under  the  advice  of 
their  counsel  agree  that  the  court  shall 
hear  and  decide  the  evidence  as  well  as 
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the  law,  why  may  they  not  do  it?  Ob- 
serve that  it  is  not  in  tlie  power  of  either 
party  to  compel  the  other  to  submit  ques- 
tions of  fact  to  a  judge;  but  where  they 
both  agree  to  do  it,  this  section  says  tliey 
may ;  and  not  only  that,  but  that  the 
judge  shall  decide  the  law  as  well  as  the 
facts. 

It  may  be  asked  why  an  agreement  of 
that  kind  cannot  be  made  without  this 
section.  The  difficulty  is  that  the  judge 
may  not  consent  to  decide  the  facts.  He 
may  say,  "Oh,  submit  that  to  a  jury,''  or 
"appoint  a  commissioner,  appoint  a  mas- 
ter or  an  examiner;"  that  he  is  pressed 
with  business ;  that  he  has  no  time  to 
hear  the  fiicts.  But  now  since  we  have, 
by  a  large  and  decisive  vote,  rean-anged 
tlie  judicial  districts  of  this  Common- 
wealth so  that  every  considerable  county 
in  it  will  have  a  judge  of  its  own,  with 
plenty  of  time  to  do  all  this  and  their 
other  work,  and  where  there  is  not  popu- 
lation enough  to  entitle  a  county  to  a 
judge,  such  as  Centre  and  like  small  and 
unimportant  counties,  where  they  say  the 
judge  has  not  work  enough  to  do,  such  as 
Washington,  for  example,  he  can  very 
well  employ  his  leisure  time  in  hearing 
questions  of  fact  that  are  submitted  to 
him  b^-  agreement,  and  occupy  himself 
in  that  waj-. 

Where  both  parties  agree,  we  say  this 
may  be  done.  I  admit  that  if  there  are 
any  members  of  this  Convention  who  are 
mercenary  atid  selfish,  and  who  at  the 
same  time  are  pets  of  courts,  and  get  the 
audits  and  are  appointed  examiners  and 
masters,  it  would  not  be  wise  for  such 
men  to  vote  for  this  section,  because  it 
will  take  very  largely  from  them  per- 
quisites. They  will  lose  that  patronage, 
because  it  is  often  the  case  that  counsel 
are  perfectly  agreed  to  submit  matters  of 
fact  to  the  decision  of  a  judge,  and  as  a 
matter  of  course,  if  the  court  is  bound  to 
decide  these  facts  upon  such  an  agree- 
ment, it  will  take  that  much  patronage 
from  those  gentlemen  who  now  have  the 
court  patronage. 

It  is  difficult  to  comprehend  what  this 
question  of  jur^'  trial  has  to  do  with  this 
section,  because  as  I  have  already  said  it 
must  be  by  agreement  of  both  parties 
that  a  question  of  fact  is  to  be  submitted 
to  the  court.  What  then?  After  this 
agreement  has  been  made  in  writing  and 
tiled  the  judge  is  compelled  to  decide  it 
and  he  files  in  the  court,  along  with  his 
findings  of  the  facts,  his  decision  on  both 
the  law  and  the  facts  ;  that  is  to  Siiy,  his 
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finding  upon  the  facts  as  well  as  upon  the 
law  is  tiled  and  made  a  part  of  the  record 
of  the  court ;  and  if  either  party  is  dissat- 
isfied with  his  decision,  then  the  part}' 
aggrieved  may  appeal  to  the  Supreme 
Court  as  in  cases  of  equity,  that  the  j  udges 
there  may  review  the  facts  as  well  as  the 
law.  Although  the  Supreme  Court  are 
not  very  apt  to  do  that,  and  never  do  it 
unless  in  a  ver^^  flagrant  case  where  it  is 
plainlj'  pointed  out  that  the  court  below 
have  committed  an  error  on  the  facts,  yet 
they  have  the  right  by  an  appeal  to  have 
it  brought  before  the  Supreme  Court  and 
have  the  decision  of  that  court  both  upon 
the  facts  and  the  law.  Now,  wlij"-  should 
not  parties  be  spared  the  expense  incident 
to  the  common  practice  of  referring  all 
cases  to  a  master  ? 

Mr.  Hazzakd.  1  rise  to  a  point  of 
order. 

The  Chairman.  The  delegate  from 
Washington  rises  to  a  question  of  order 
which  he  will  state. 

Mr.  Hazzaed.  The  gentleman  from 
Montgoinerj'  is  not  speaking  upon  the 
question  before  the  House,  the  amend- 
ment. 

The  Chairman.  The  point  of  order  is 
not  well  taken.  The  delegare  from  Mont- 
gomery is  making  a  verj--  close  speecli  to 
the  question. 

Mr.  Boyd.  Yes,  sir,  and  a  very  convin- 
cing one,  I  trust.  [Laughter.]  I  believe 
I  have  nothing  more  to  say.  My  friend 
from  Washington  has  scared  me  so  that  I 
have  forgot  the  rest  of  my  speech.  In  all 
seriousness,  however,  1  trust  the  commit- 
tee will  adopt  this  section  as  reported,  for 
the  reason  that  it  does  not  affect  any  of  the 
questions  that  have  been  raised  by  the 
amendment  of  the  delegate  from  Phila- 
delphia. 

Mr.  Cutler.  I  do  not  wish,  Mr.  Cliair- 
man,  to  detain  the  committee  at  this  late 
hour  and  after  so  protracted  a  discussion  by 
an  elaborate  argument  upon  the  question 
before  us;  but  only  as  a  lawyer  of  some- 
what large  experience  and  one  who  loves 
his  profession,  to  enter  a  solemn  protest 
against  the  doctrine  of  this  amendment. 
If  there  be  any  one  thing,  so  far  as  my  ex- 
perience goes,  in  which  the  wisdom  of  our 
fathers  has  been  more  manifest  than  in 
auA'thing  else  it  is  in  the  establishment  of 
trial  by  jury  and  inthe  doctrine  of  requir- 
ing from  juries  unanimous  verdicts;  and 
my  own  experience  endorses  that  doctrine 
fully  and  heartily.  I  ask  the  gentleman 
who  introduced  this  amendment  to  point 
me  to  a  st^litarv  gentleman  of  the  bar  of 
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large  experience  here,  or  at  any  other  bar, 
who  advocates  any  such  doctrine. 

Mr.  NkwijIN.  The  gentleman  asks  me 
to  point  out  any  lawyers  of  this  or  any 
other  liar  of  large  experience  that  have  ad- 
vocated such  a  change  as  this.  I  will  say 
that  a  royal  commission  in  1830,  composed 
of  the  leaders  of  the  English  bar,  unani- 
mously recommended  just  this  change. 

Mr.  CuYLER.  And  the  unanimous  good 
sense  of  the  English  people  spat  upon  it 
and  trampled  it  out,  and  I  know  of  no 
man  in  England  to-day  among  the  leaders 
of  the  British  bar  who  advocates  any 
such  doctrine. 

Nr.  Newlin.  Will  the  gentleman  al- 
low me  to  interrupt  him  again? 

Mr.  CuYLER.    Certainly. 

Mr.  Newi,in.  The  present  Attorney 
General  of  England  within  a  month  or 
six  Aveeks  introduced  into  Parliament  a 
bill  for  exactly  this  purpose ;  and  he  is 
the  acknowledged  leader,  officially  and 
in  every  other  way,  of  the  bar  of  Eng- 
land to-day. 

Mr.  CuYLER.  The  gentleman  may  be 
right  in  his  statement  of  facts. 

Mr.  Np:wlix.     I  know  I  am  right. 

Mr.  CuYLER.  If  he  is,  I  am  for  the  first 
time  informed  of  it.  I  never  heard  of  it 
before,  and  I  do  not  believe  his  informa- 
tion on  this  point  is  correct. 

I  know  there  are  gentlemen  of  large 
experience,  like  my  friend  from  Schuyl- 
kill county,  (Mr.  Bartholomew,)  who  ad- 
vocate such  doctrines;  but  that  gentle- 
man placed  the  doctrine  of  the  unanimous 
verdict  of  a  jury  alongside  of  witchcraft 
and  wild  (""elusions  of  various  sorts  in 
which  he  said  our  fathers  believed,  and 
treated  it  as  if  it  were  entitled  to  no  other 
reverence  and  respect  than  those  vagaries 
and  errors,  with  which  I  have  no  sym- 
pathy at  all. 

Mr.  Bartholomew.  The  gentleman 
does  not  exactly  state  my  proposi- 
tion. I  simply  mentioned  that  as  an  il- 
lustration. I  did  not  compare  it  to  either. 
1  simply  stated  that  a  great  many  gener- 
ally received  convictions  of  the  public 
mind  often  proved  to  be  errors,  and  I  il- 
lustrated by  the  instances  that  I  gave  as 
evidence  of  that  fact. 

Mr.  Cuvr-ER.  The  gentleman's  expla- 
nation but  repeats  what  I  said  just  now. 
The  profound  respect  that  I  have  for  him 
as  a  debater  makes  me  sure  that  he  in- 
tended his  illustration  to  influence  his  ar- 
gument and  to  operate  upon  the  mind  of 
the  committee.  lie  designed  that  the  re- 
uvarkable  delusions  to  which  he  alluded 


should  stand  side  by  side  with  trial  by 
jury,  and  that  the  mind  of  the  committee 
should  be  impressed  with  regard  to  the 
one  precisely  as  it  would  be  with  regard  to 
the  other.  If  it  did  not  mean  that,  it  dirl 
not  mean  anything  at  all.  It  necessarily 
meant  just  that. 

Now,  sir,  I  have  no  faith,  myself,  m  the 
decision  of  questions  of  fact  by  courts.  I 
do  not  believe  that  men  who  live,  in  a 
large  degree,  a  life  secluded  from  the 
world,  as  we  expect  our  judges  to  do,  that 
men  who  live  among  books  and  among 
precedents,  and  who,  by  an  impression 
which  exists  in  the  popular  mind,  are  to 
be  largely  separated  from  thai  steady  in- 
tercourse with  the  busy,  stirring  world 
about  them,  are  healthy-minded  judges 
of  questions  of  fact ;  but  I  do  believe  that 
the  men  who  are  taken  out  of  the  mass  of 
the  community,  the  men  whose  minds 
have  been  molded  in  the  hard  and  actual 
struggle  of  life,  the  men  whose  thoughts- 
and  modes  of  thought  represent  that  which 
has  been  developed  by  the  actual  and 
constant  struggle  of  life,  are  the  healthy- 
minded  judges  of  what  the  motives  that 
influence  men's  conduct  are,  and  of  Avhat 
the  actions  of  men  are  to  be  regarded  as 
being.  Believing  that  the  functions  of 
court  and  jury  are  entirely  distinct,  and 
believing  that  juries  are  more  healthy- 
minded  judges  in  questions  of  fact  than 
jiidges,  I  am  not  willing  to  consent  that 
we  shall  write  into  our  Constitution  that 
parties  may,  by  their  own  consent,  con- 
found those  two  functions  and  make  the 
judge  the  judge  both  of  the  law  and  of  the 
fact  of  the  case.  I  would  not  give  that 
consent.  I  would  keep  these  two  distinct 
offices  of  the  judge  and  of  the  jury  wide 
apart,  just  as  our  fathers  have  done,  and 
I  would  not  begin  by  breaking  down  that 
barrier  and  confusing  those  things  with 
each  other.  Therefore,  I  am  opposed,  ut- 
terly opposed,  for  a  single  moment  to  arm- 
ing parties  with  the  power,  if  they  choose, 
of  putting  upon  a  j  udge  the  functions  that 
properly  belong  to  a  jurj'. 

I  have  another  reason.  A  large  part  of 
the  strength  of  our  courts  of  justice  rests 
in  the  fact  that  they  represent  the  popu- 
lar element ;  that  the  mass  of  the  people 
constitute  a  part  of  the  judicial  function  ; 
that  they  sit  in  the  tribunal;  that  they 
take  part  in  the  decisioi.1  of  those  questions 
that  afl'ect  the  rights  of  their  fellow-citi- 
zens. This  is  the  popular  clement  in  our 
courts;  this  is  the  strengthening  eleniertt 
in  our  courts ;  this  is  the  feeling  that 
makes  our  people  know  and  believe  that 
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the  action  of  the  court  is  the  action  of  tlie 
people  and  tlierefore  they  sympathize 
witli  it,  tiladly  submit  tliemselves  to  it, 
and  faithfully  exec-ute  its  decisions.  I 
feel  that  there  is  much  in  this  doctrine. 
That  is  another  reason  why  I  would  not 
break  down  this  barrier. 

I  did  not  rise,  sir,  to  discuss  the  question, 
because  I  did  not  believe  it  possible— I 
cannot  be  convinced— that  amom?  the 
gentlemen  of  this  committee,  combining 
as  it  does  within  itself  so  many  lawyers  of 
larjje  experience  and  observation,  that  it 
could  be  necessary  to  make  any  argu- 
ment for  the  purpose  of  defeating  the  pro- 
position. I  only  rose  as  a  lawyer,  who 
loved  his  profession,  to  protest  against 
any  such  radical  change  as  is  proposed  in 
this  amendment.  I  hope  it  may  never 
become  part  of  the  constitutional  law  of 
Pennsylvania. 

Mv.  J.  M.  PuRViANCE.  I  desire,  Mr. 
Chairman,  to  say  but  a  very  few  words  on 
this  important  question. 

Under  our  present  jury  system  each 
juror  thinks  and  acts  for  himself,  and 
feels  the  weight  of  personal  responsibility. 
He  cannot  shift  responsibility,  and  his 
oath  binds  his  conscience  to  a  personal 
and  careful  consideration  of  the  tacts  of 
everj"^  case.  If  it  be  established  law  that 
a  majority  or  two-thirds  is  sufficient  to 
find  a  verdict,  many  jurors  would  become 
careless  in  keeping  the  facts  fresh  in  their 
memory,  relying  upon  their  fellow-jurors 
for  information  after  they  retire  to  the 
jury  room  for  consultation.  As  a  general 
rule,  the  greater  safety  consists  in  adher- 
ing to  the  present  system  of  trial  by  jury. 
Each  juror  feels  the  independence  of  his 
position  and  his  right  to  carry  it  out,  and 
you  weaken  and  humiliate  his  position 
when  you  compel  him  to  return  with  a 
verdict  and  have  it  rendered  i^u  open 
court,  to  which  he  appears  to  consent, 
when  his  judgment  and  intelligence  are 
against  the  verdict  as  wrong  and  unjust. 

Many  centuries  of  experience  in  this 
country  and  England  would  seem  to  jus- 
tify no  change  in  our  present  mode  of 
trial  by  jury.  It  is  admired  and  honored 
by  all  the  people  of  this  Commonwealth, 
and  no  voice  from  any  quarter  has  reached 
this  Convention  asking  any  change  what- 
ever. I  shall  vote  against  any  change 
now  and  at  any  time  hereafter  that  it  may 
come  before  the  Convention.  jNIy  vote 
shall  go  to  sustain  the  right  of  trial  by 
jury  as  now  established  by  our  Constitu- 
tion. 


Mr.  Boyd.  I  desire  to  oflfer  an  amend- 
ment at  the  suggestion  of  gentlemen 
around  me,  to  insert  after  the  word  "ap- 
peal," in  the  fifth  line,  the  words  "or 
writ  of  error  as  in  other  cases,"  so  that  it 
will  read  :  "The  evidence  taken  and  the 
law  as  declared  shall  be  filed  of  record, 
with  right  of  appeal  or  writ  of  error  as  in 
other  cases." 

The  Chairman.  The  Chair  will  remind 
the  delegate  from  Montgomery  that  there 
is  an  amendment  to  an  amendment  pend- 
ing; otherwise  the  Chair  would  entertain 
the  amendment. 

Mr.  Boyd.    I  beg  pardon. 

■Mr.  TurreIjL,.  I  desire  to  suggest  to 
the  committee  that  if  we  vote  down  the 
pending  amendment  and  then  adopt  the 
first  part  of  this  section  down  to  the  word 
"same,"  in  the  fourth  line,  and  add  these 
simple  words,  "with  the  right  of  either 
party  to  take  a  writ  of  error  as  in  other 
cases,"  we  shall  have  all  that  is  wanted 
on  this  subject. 

Mr.  Corson.    The  right  of  appeal. 

Mr.  Turrkltj.  No,  we  do  not  want  the 
word  "appeal."  The  writ  of  error  covers 
all  that  is  necessary. 

As  to  the  pending  amendment,  I  have 
simply  to  say  that  my  mind  has  hereto- 
fore inclined  in  favor  of  that  proposition, 
when  it  comes  up  at  the  proper  time;  but 
I  am  not  in  fiavor  of  putting  it  in  this 
section.  I  agree  with  the  gentleman 
from  Allegheny  (Mr.  J.  W.  F.  White)  in 
his  remarks  on  that  subject,  and  I  shall 
not  proceed  to  argue  it.  But  this  section, 
amended  in  the  shape  that  I  propose,  it 
seems  to  me  will  effect  simply  and  prop- 
erly all  that  we  need  at  this  time  on  this 
subject. 

The  Chairman.  The  question  is  on 
the  amendment  to  the  amendment. 

Mr.  Newlin.  I  ask  for  a  count  of  the 
House.  1  do  not  think  there  is  a  quorum 
present. 

The  Chairman.  A  count  of  the  House 
will  be  had  to  ascertain  if  there  is  a  quo- 
rum present.  [After  a  pause..]  The  Clerk 
reports  that  there  are  seventy-five  dele- 
gates present. 

Mr.  Newlin.  I  ask  for  a  division  of 
the  question  on  my  amendment. 

The  Chairman.  There  is  an  amend- 
ment to  an  amendment  pending,  which 
is  not  susceptible  of  division,  to  strike  out 
certain  words. 

Mr,  NkwivIN.  No,  sir;  the  amend- 
ment I  proposed  was  to  strike  out  and  in- 
sert, and  it  embodies  two  propositions. 
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The  Chairman.  Tlie  amendment  of- 
fered by  the  delegate  from  Philadelphia 
(Mr.  Newlin)  is  not  before  the  commit- 
tee. It  is  the  amendment  to  the  amend- 
ment, offered  by  the  delegate  from  Blair 
(Mr.  Land  is.) 

Ml-.  Newlin.    I  ask  that  it  be  read 

The  CiiEKK.  The  amendment  to  the 
anieudment  is  to  strike  out  the  words, 
"after  such  length  of  deliberation  as  may 
be  required  bj^  law," 

Mr.  Landis.  In  order  that  a  vote  may 
be  taken  on  the  entire  substitute  and  the 
committee  may  not  be  eiabarrassed  there- 
by, I  will  withdraw  the  amendment  to 
the  amendment. 

Mr.  jSTewlin.  Now  I  call  for  a  division 
of  the  question. 

The  Chairman.  The  reading  of  the 
amendment  has  been  called  for,  and  it 
will  now  be  had. 

The  Clerk  read  as  follows  : 

"The  right  of  trial  by  jury  shall  remain 
inviolate,  but  may  be  waived  by  the  par- 
ties in  all  civil  proceedings;  and  the  law 
and  the  facts  shall  be  determined  by  the 
court,  with  the  right  of  appeal  in  a  man- 
ner to  be  prescribed  by  law.  In  civil 
proceedings  three-fourths  of  a  jury  may 
find  a  verdict  after  such  length  of  delib- 
eration as  may  be  required  by  law." 

Mr.  Newlin.  Now  I  ask  for  a  division 
of  the  question  so  that  the  ttrst  proposi- 
tion may  be  voted  upon  separately,  sim- 
ply allowing  parties  to  waive  a  jury 
trial. 

Mr.  MacVeaoh.  Then,  that  the  mat- 
ter may  be  understood,  those  of  us  who 
are  opposed  to  this  section  m  toto  at  this 
time  will  vote  "no"  upon  every  division 
of  the  amendment,  notwitnstanding  we 
might  be  in  favor  of  that  division  under 
other  circumstances. 

Mr.  Newlin.  I  have  no  doubt  the 
House  is  very  much  obliged  to  the  gen- 
tleman from  Dauphin  for  his  instructions 
how  to  vote. 

The  Chairman.  The  question  is  on  the 
first  division  of  the  amendment,  which 
will  be  read. 

Tlie  Clerk  read  as  follows  : 

"The  right  of  trial  by  jury  shall  remain 
inviolate,  but  may  be  waived  by  the  par- 
ties in  all  civil  proceedings  ;  and  the  law 
and  the  facts  shall  be  determined  by  the 
court,  with  the  right  of  appeal  in  a  manner 
to  be  prescribed  by  law." 

The  ('HAiKMAN.  The  question  is  on 
this  division. 

The  division  was  rejected. 


Tlie  Chairman.  The  second  divisioa 
naturally  falls.  The  question  recurs  on 
the  section. 

Mr.  Boyd.  I  move  to  amend  the  sec- 
tion by  inserting  after  the  words  "right 
of  appeal,"  the  words  "or  writ  of  error  as 
in  other  cases,"  so  that  it  Avill  read  : 

"The  evidence  taken  and  the  law  as  de- 
clared shall  be  filed  of  record,  with  right 
of  appeal  or  writ  of  error  as  in  other 
cases." 

And  then  strike  out  the  residue  of  the 
section.  The  reason  whj^  I  cannot  accept 
the  amendment  of  the  gentleman  from 
Susquehanna  is  this:  I  want  "appeal" 
in  because  that  is  the  mode  by  which  we 
remove  equity  cases  to  the  Supreme 
Court,  and  whilst  they  will  not  as  a  rule- 
examine  into  the  flxcts,  yet  if  the  court 
below  should  commit  a  flagrant  error  of 
fact  and  it  can  be  pointed  out  to  the  Su- 
preme Court,  then  they  will  review  it  and 
correct  that  erroneous  finding  of  fact;  but 
if  you  confine  it  to  a  writ  of  error,  it  is  not 
so  clear  that  you  can  get  the  court  to  re- 
view the  case  when  it  comes  up  by  ap- 
peal. I  hope  that  the  committee  will 
sustain  my  amendment.  I  have  studied 
this  thing,  and  I  understand  it  perfectly. 
It  will  then  read  : 

"The  evidence  taken  and  the  law  as 
declared  shall  be  filed  of  record,  with 
right  of  appeal  or  writ  of  error  as  in  other 
cases." 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Montgomery. 

Mr.  Alricks.  Mr.  Chairman  :  I  hope 
the  House  will  vote  down  the  amendment 
and  then  vote  down  the  section.  I  should 
regret  very  much  if  we  imposed  the  duty 
on  the  court  to  decide  questions  of  fact. 
And  thej''  are  not  as  well  qualified  as  a 
jui-y  of  the  country  is  to  dispose  of  these 
questions.  At  least  such  has  been  my 
experience. 

Mr.  Hunsicker.  It  is  only  by  agree- 
ment. 

Mr.  Alrioks.  It  should  not  be  put  in 
the  power  of  the  parties  to  say  to  the 
court,  "you  shall  decide  these  disputed 
facts  ;  we  will  submit  them  to  the  court." 
I  apprehend  that  that  is  without  the 
pi-ovince  of  the  court,  and  they  cannot  do  jt 
with  that  exactness  and  correctness  that 
the  facts  could  be  ascertained  by  a  jury. 

I  remember,  Mr.  Chairman,  trying  a 
case  in  our  court  in  which  the  claim  was 
for  some  $800  or  §900  for  damages  for 
extra  work  done.  It  was  tlie  case  of 
Carncross  and  (iuiglej'  vs.  The   Pennsyl- 
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vania  railroad  company.  1  remember 
that  the  court,  in  charging  tlie  jury,  told 
them  that  it  was  a  trumped  up  claim, 
and  more  than  the  phxintitiswere  entitled 
to  recover  for  all  the  work  under  contract ; 
and  the  jury  went  cut,  and  misled  by  the 
charge  of  the  court  found  a  verdict  for 
the  defendant.  When  they  came  in,  I 
was  too  indignant  to  ask  the  court  for  a 
new  trial,  but  I  called  his  honor's  atten- 
tion to  the  fact  that  he  had  misled  the  j  ury 
and  th  vt  he  had  it  upon  his  own  notes  that 
the  plaintifl  had  received  .$13,000  under 
the  contract  entirely,  that  that  was  in 
evidence.  He  turned  to  the  evidence 
and  found  it  so,  and  when  I  asked  a 
"gentleman  of  the  jury,  how  did  you  find 
such  a  verdict  ?"  "Why,"  said  he,  "did 
not  the  court  tell  us  it  was  a  trumped  up 
claim,  and  that  the  plaintiffs  claimed  more 
for  extra  work  done  than  they  were  en- 
titled to  under  the  whole  contract,  and 
how  could  we  do  otherwise?"  I  took  that 
ease  to  the  Supreme  Court,  and  the  judge 
who  was  then  on  the  bench  of  the  Su- 
preme Court,  (who  is  now  present,  Mr. 
Ch.  J.  Black,)  told  me  that  I  must  not 
come  there  to  have  the  errors  of  the  court 
below  on  questions  of  fact  corrected,  and 
we  lost  the  cause. 

I  understand  that  such  will  be  the  case 
if  you  undertake  to  submit  questions  of 
fact  to  the  court  for  their  decision.  When 
the  parties  agree  upon  a  case  stated,  the 
court  have  nothing  to  but  to  pronounce 
the  law,  and  then  you  are  safe  ;  then  yo\i 
are  in  no  danger.  But  I  tell  the  gentle- 
men of  this  committee  that  the  unwritten 
wisdom  of  the  world  is  more  than  all  the 
books  in  all  the  libraries.  It  is  the  expe- 
rience which  the  juryman  who  is  ac- 
quainted and  familiar  with  the  common 
affairs  of  life  carries  into  the  jury  box, 
that  enables  him  to  decide  correctly. 

Mr.  Chairman,  I  believe  the  security  of 
our  institutions  is  in  having  "  a  couimittee 
of  twelve  honest  men  from  the  county"  to 
watch  the  court,  and  therefore  I  trust  you 
will  impose  no  new  duties  upon  the  court, 
but  that  we  shall  leave  it  as  it  is  now.  If  the 
parties  agree  on  the  questions  of  fact  and 
ask  the  court  merely  to  pronounce  what 
is  the  law  upon  that  statement  of  facts,  let 
the  court  do  so.  Therefore  I  hope  the 
amendment  and  the  entire  section  will  be 
voted  down. 

Mr.  Dablington.  Mr.  Chairman  :  Ev- 
ery gentleman,  I  suppose,  is  aware  or 
should  be  aware  that,  as  the  law  now 
stands,  there  is  nothing  in  the  way  of  par- 
ties submitting  a  question  of  law  and  fact 


to  the  decision  of  the  judge  if  the  judge  is 
willing  to  accept  the  trust;  and  everj 
gentleman  is  or  ought  to  be  aware  that  the 
decision  of  law  and  fact  by  the  judge  so 
ciicunistanced,  the  case  being  submitted 
to  him  by  agreement  of  the  parties,  is 
conclusive  upon  the  parties  just  as  a  refer- 
ence at  common  law.  Now,  ought  we  to 
go  further  and  compel  a  judge  to  take 
cognizance  of  questions  of  fact?  Have 
gentlemen  duly  considered  what  will  be 
the  eftect  upon  the  judicial  character  by 
imposing  upon  them  these  duties?  Is  there 
anything  in  the  imagination  of  members 
of  this  committee  which  could  more  cer- 
tainly impair  the  confidence  which  the 
community  should  have  in  the  integrity 
and  firmness  of  the  j udges,  than  this  ?  Let 
your  judge  be  compelled  to  decide  ques- 
tions of  fact  between  man  and  man,  and 
every  decision  he  renders  makes  him  an 
enemy,  and  directly  you  have  him  hated 
and  despised  by  one-half  the  connmmitj 
for  his  decisions — honest  decisions — upon 
questions  of  fact,  which  may  be  unsatis- 
factory to  suitors.  Would  not  that  bi  the 
necessary  effect  of  it — to  degrade  the 
judge  in  his  own  opinion  and  in  the  opin- 
ion of  the  people  ? 

I  would  not  do  this  while  you  can  sum- 
mon a  jury  and  leave  to  them  the  deci- 
sion of  questions  of  fact.  When  they  dis- 
perse to  their  homes  let  the  suitors  be 
made  to  understand  that  each  one  of  the 
twelve  is  not  responsible  for  the  decision, 
and  that  they  have  n  >  one  to  blame  but 
the  weakness  of  the  cause;  and  although 
it  may  be  in  some  cases  that  a  mistaken 
verdict  is  given,  that  is  not  to  condemn 
the  system.  Human  judgment  is  imper- 
fect. You  cannot  in  all  cases  arrive  at 
mathematical  certainty  in  the  decision  of 
causes ;  but  look  at  the  vast  results  over 
the  country.  Everybody  is  satisfied  in 
general  with  the  administration  of  justice 
as  we  have  it-  Why  should  we  leave  that 
system  and  adopt  some  other  and  untried 
scheme?  I  think  it  would  be  of  very 
doubtful  propriety  indeed  to  compel  a 
judge  to  decide  questions  of  fact.  True, 
it  is  said  that  in  matters  of  equitj''  the 
judge  does  virtually  decide  facts;  but 
how?  The  facts  are  examined  and  re- 
ported by  a  master  with  his  judgment, 
and  the  judge  is  bound  to  review  that 
report,  but  what  is  the  effect?  He  gives 
it  the  effect  of  a  verdict  of  a  jury.  Just 
so  in  the  orphans'  court,  the  decision  of 
an  auditor  has  the  eftect  of  a  verdict  of  a 
jury  ;  that  is  to  say,  the  court  will  not  set 
it  aside  unless  he  is  satisfied  that  a  griev- 
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oiis  error  has  been  committed  ;  if  he  is  of 
opinion  that  a  jury  miglit  safely  have  de- 
cided tliat  fact  one  way  or  the  other,  that 
a  man  of  the  mind  of  the  auditor  to  whom 
it  was  submitted  might  well  have  come 
to  one  or  the  other  conclusion,  he  will  not 
disturlj  it.  It  has  the  effect  of  the  find- 
ing of  a  jury  and  never  is  set  aside  vinless 
the  judge  is  satisfied  that  some  gross  error 
has  occurred. 

No  wrong  follows  from  this.  Justice  is 
administered  as  it  ought  to  be,  with  entire 
satisfaction  to  the  communitj^,  in  equity 
cases  and  in  orphans'  court  cases  un- 
der that  system.  So  it  is  equally 
well  administered  by  courts  and  juries  in 
all  common  law  cases  in  the  common 
law  forms.  Why  change?  Above  all, 
why  give  an  appeal  the  Supreme  Court? 
1  would  never  put  that  court  to  the  neces- 
sity of  reviewing  questions  of  ftict  where 
the  parties  have  subnn'tted  it  to  a  referee. 
Even  if  you  were  to  give  the  judge  the 
power  and  comijel  him  to  exercise  it,  I 
should  strike  out  all  about  an  appeal,  so 
that  the  suitor  should  have  the  choice  of 
his  commonlaw  remedj'^and  trial  byjury, 
or,  if  he  prefers  to  take  it,  the  binding  and 
conclusive  decision  of  a  judge  on  matters 
of  law  and  fact.  These  are  m3'- views  of 
it.  I  go  with  the  gentleman  from  Dau- 
phin (Mr.  Alricks)  for  negativing  the 
whole  scheme. 

Mr.  BroomalTj.  I  am  surprised  that 
.so  much  has  been  said  upon  a  section  that 
seems  to  beat  least  introducing  a  harm- 
less system,  if  even  that  much  can  be  said 
against  it.  The  change  that  is  proposed  is 
simply  to  allow  the  parties,  where  they 
choose  to  submit  the  wliole  question  to  the 
court,  to  dispense  with  trial  byjury.  That 
is  all ;  and  I  should  like  to  know  why  the 
parties  should  not  have  that  privilege.  I 
have  very  little  idea  that  it  would  apply 
to  many  cases,  but  there  are  cases  involv- 
ing very  few  facts,  where  the  expense  and 
delay  of  a  trial  by  jury  may  be  avoided  by 
just  this  simple  arrangement  that  it  seems 
to  me  can  hurt  nobody.  I  agree  with  my 
colleague  that  at  present  we  can  submit  a 
case  by  agreement  to  the  court,  but  we 
cannot  take  up  any  error  of  law  that  the 
judge  may  malve  by  writ  of  error.  We 
want  that  chance.  The  reason  we  do  not 
now  leave  many  questions  to  the  decision 
of  the  court  is  because  we  are  not  willing 
to  trust  him  with  the  ultimate  decision  of 
the  law. 

Besides,  judges  like  to  have  juries  take 
the  responsibility  of  deciding  the  facts, 
which  is  all  well  enough,  but  if  the  i^iarties 


want  the  judge  to  decide  the  facts  instead 
of  a  jury,  why  should  thej^  not  be  allowed 
to  have  it  done  ?  It  is  the  business  of  the 
court  to  determine  the  causes  between  the 
l^arties,  and  I  do  not  see  why  we  should 
ask  its  consent.  We  do  not  ask  its  con- 
sent to  the  decision  of  questions  of  law; 
why  ought  we  in  the  decision  of  questions 
of  fact?  I  repeat  again,  I  see  no  reason 
why  the  parties  to  a  cause,  who  are  the 
only  people  interested,  should  not  agree 
for  convenience  and  for  haste,  to  avoid  de- 
lay, to  leave  the  whole  question  to  the 
decision  of  the  court.  T  am,  therefore,  in 
favor  of  the  proposition. 

Mr.  BiDDi.E.  If  the  parties  to  a  con- 
troversy choose  to  leave  the  determina- 
tion of  the  facts  to  the  court  instead  of  the 
jury,  I  suppose  they  are  entitled  to  do  it, 
and  I  have  no  objection  to  letting  them  do 
it.  1  think  it  is  a  mistake  myself,  but  if 
others  prefer  it,  let  them  have  it. 

There  is  one  feature  in  this  section  which 
I  do  decidedly  object  to.  You  say  in 
effect  by  adopting  the  section,  that  you 
prefer  the  judgment  of  a  court  to  the 
judgment  of  a  jury  upon  the  disputed 
facts.  So  be  it.  Then  you  immediately 
counteract  the  effect  of  that  assertion  by 
saying,  after  the  forum  chosen  by  you  to 
deteniiine  the  facts  has  settled  them,  you 
are  not  satisfied  with  his  determination 
and  want  an  appeal  to  the  Supreme  Court. 
I  do  decidedly  object  to  that.  If  you  want 
the  court  to  trj^  your  disputed  facts,  so  be 
it;  I  think  it  a  mistake;  but  do  not  carry 
up  the  whole  evidence  by  way  of  appeal 
to  another  court  to  try  again  that  which 
you  yourselves,  by  j^ourown  choice,  have 
imposed  upon  a  forum  different  from  the 
ordinary  forum.  I  would  certainly  limit 
it  to  a  writ  of  error  and  strike  out  all 
about  an  appeal.  If  it  is  in  order,  I  move 
to  strike  out  "right  of  appeal  or"  before 
the  words  "writ  of  error." 

The  Chairman.  That  is  in  order  as  an 
amendment  to  the  amendment. 

Mr.  BiDDLE.  I  shall  vote  against  the 
whole  section  because  I  think  it  wrong; 
but  as  it  may  carry,  I  want  to  see  it  in  as 
perfect  a  shape  as  possible.  I  suppose 
there  will  be  no  objection  to  striking  out 
"or  appeal."  Just  see  what  it  would  lead 
to. 

Mr.  CoRRETT.  Will  the  gentleman  al- 
low me  to  suggest  that  a  motion  is  made 
merely  to  amend,  and  that  amendment  is 
pending,  as  I  vinderstand,  to  insert  "writ 
of  arror?" 

Mr.  BiDDLE.  No ;  the  section  has  in 
both  "ai)pear'  and  "writ  of  error." 
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The  Chairman.  The  Chair  will  state 
that  the  jjentleinan  from  Montgomery 
(Mr.  Boyd)  moved  to  amend,  and  the 
delegate  from  Philadelphia  (Mr.  Bid- 
die)  moves  to  strike  out  part  of  the  amend- 
ment of  the  delegate  from  Montgomery. 

Mr.  BiDDLE.  The  amendment  of  the 
gentleman  from  Montgomery  has  both 
"appeal"  and  "writ  of  error"  in.  I  want 
to  strike  out  "appeal." 

Mr.  Boyd.  I  stated  before  the  reasons 
why  I  insisted  upon  the  word  "appeal" 
remaining  in,  so  that  it  would  cover  cases 
in  equity  and  all  other  cases. 

Mr.  BiDDLE.  Cases  in  equity  are  pro- 
vided for  separately.  That  is  a  different 
subject  entirely. 

Mr.  Boyd.  Very  well,  I  will  agree  to 
strike  out  "appeal."  I  accept  that  modi- 
fication. 

The  Chairman.  The  delegate  from 
Montgomery  accepts  the  moditicacion  of 
the  delegate  from  Philadelphia  as  part  of 
his  amendment. 

Mr.  BiDDLR.    Very  well. 

The  Chairman.  The  amendment  will 
now  be  read  so  that  the  committee  may 
understand  it. 

The  Clerk  read  as  follows  : 

"  The  evidence  taken  and  the  law  as  de- 
clared shall  be  filed  of  record,  with  the 
right  to  a  writ  of  error,  as  in  other  cases." 

Mr.  Broomall.  I  ask  the  gentleman 
from  Montgomery  to  .substitute  this 
amendment  prepared  by  the  gentleman 
from  Allegheny  (Mr.  S.  A.  Purviance) 
for  his ;  I  will  read  it : 

"The  parties,  by  agreement  filed,  may 
in  any  civil  case  dispense  with  the  trial 
by  jury,  and  submit  the  decision  of  such 
case  to  the  court  having  jurisdiction 
thereof,  and  such  court  shall  hear  and  de- 
termine the  same;  and  the  final  judgment 
therein  shall  be  subject  to  writ  of  error, 
as  in  other  cases." 

Mr.  Boyd.  Certainly  ;  that  will  do  ;  I 
think  it  is  better,  perhaps. 

The  Chairman.  The  delegate  from 
Montgomery  withdraws  his  amendment. 
The  delegate  from  Delaware  moves  to 
strike  out  and  insert.  The  amendment 
will  be  read  from  the  desk. 

The  Clerk.  The  amendment  is  to 
strike  out  the  whole  section  and  insert : 

"The  parties,  by  agreement  tiled,  may  in 
any  civil  case  dispense  with  the  trial  by 
iury  and  submit  the  decision  of  such  case 
10  the  court  having  jurisdiction  thereof; 
and  such  court  shall  hear  and  determine 
the  same;  and  the  final  judgment  therein 


shall  be  subject  to  writ  of  error  as  in  other 
cases. ' ' 

The  Chairman.  The  question  is  on 
the  amendment  just  read. 

Mr.  Wherry.  Mr.  Cliairman:  I  desire 
to  understand  the  effect  of  this  proposi- 
tion now  before  the  committee.  Ifldoun- 
stand  it  it  differs  from  the  acts  of  Assem- 
bly just  in  this  :  That  the  acts  of  Assem- 
bly allow  parties  to  refer  to  the  decision 
of  the  court  questions  of  fact  with  the 
consent  of  the  court,  and  this  imposes  on 
the  court  the  duty  of  hearing  the  facts 
and  deciding  them  where  the  parties  de- 
sire it.  Now  the  nub  of  it  all  is,  shall  we 
impose  on  the  courts  this  duty  ?  I  am 
opposed  to  that. 

Mr.  Clark.  Mr.  Chairman  :  I  am  op- 
posed to  this  section.  We  have  hereto- 
fore practiced  in  Pennsylvania  under  a 
system  which  provides  one  tribunal  for 
the  facts  and  another  for  the  law  in 
every  case.  The  jurisdiction  of  these  dif- 
ferent tribunals  is  distinct  and  well  de- 
fined, and  the  one  forms  a  check  upon  the 
other.  The  court  pronounces  the  law  and 
the  jury  determines  the  facts.  The  court 
may  err  in  the  performance  of  its  duty,  but 
that  error  can  be  corrected  on  appeal  or 
writ  of  error.  It  the  jury  is  at  fault,  how- 
ever, the  court  only  can  correct  their  mis- 
take. Every  case  is  tried  by  a  new  jury, 
and  that  jury  carries  away  with  it  all  the 
feeling  engendered  by  the  trial,  leaving  the 
court  unaffected  by  it.  The  odium  result- 
ing from  the  determination  of  any  cause 
arises  out  of  the  facts,  and  not  the  law,  as 
that  is  open  to  review  in  a  higher  court. 

In  the  trial  of  causes,  when  the  contro- 
versy becomes  heated,  the  zeal  of  coun- 
sel enlisted  and  local  feeling  excited, 
members  of  the  bar  and  others  are  wont 
to  pour  out  the  vials  of  their  wrath  conse- 
quent upon  defeat  on  the  heads  of  the 
jurors.  I  presume  no  lawyer  now  occu- 
pying a  seat  on  this  floor  ever  did  so 
foolish  and  vain  a  thing  as  this,  but  I 
know  that  I  have  heard  epithets  and 
terms  used  with  reference  to  jurors,  that 
I  hope  may  never  be  used  when  referring 
to  the  judge  upon  the  bench.  Perhaps,  in 
some  instances,  there  may  have  been  some 
cause  lor  these  severe  reflections,  but 
usually  they  are  the  result  of  suspicion 
and  over  wrought  zeal  on  part  of  counsel. 
Jurors  are  sometimes,  I  know,  controlled 
by  popular  clamor,  private  or  personal  so- 
licitation of  persons  outside  the  court,  by 
private  interest,  and  perhaps  in  rare  oases, 
by  actual  corruption,  but  in  all  such  cases 
the  court  is  a  check  ui^on  their  action,  and 
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to  prevent  actual  inj  ustice  and  fraud  will  in 
all  such  cases  interfere,  and  allow  a  new 
trial  before  another  jury.  All  men  when 
disinterested  and  sitting  in  judgment 
between  other  men,  are  inclined  to  be 
honest.  Corruption  has  made  much  more 
headway  in  other  departme'^ts  of  the 
government  than  in  the  jury-box.  This 
is  especially  true  in  the  country,  and  I 
believe  ic  is  also,  in  great  part,  true  in  the 
cities.  Jurors,  too,  are  usually  taken 
from  that  class  of  practical  men  who  are 
conversant  with  men  and  things  to  a 
sufficient  extent  to  qualify  them  for  a 
proper  discharge  of  their  duty  in  the  box. 
All  men  I  say  have  honest  instincts,  and 
r  think  the  experience  of  the  last  century 
does  not  yet  establish  the  proposition  that 
trial  by  jury  is  a  failure.  Let  us  preserve 
the  old  and  well-tried  plan  of  trying  the 
facts  before  a  jury  and  submitting  the 
law  to  a  distinct  tribunal. 

This  is  a  good  practice  which  we  have 
lived  under  these  many  years,  and  I 
know  of  no  popular  demand  for  a  change 
of  the  system.  I  am  sure  I  never  heard 
such  a  change  suggested  until  I  came 
into  this  Convention. 

Now  let  us  look  at  this  proposed  change 
in  a  plain  and  practical  waj^,  and  see  if  it 
is  probable  such  a  measure  would  serve 
any  good  practical  purpose, 

I  have  said  that  lawyers  and  others,  in 
a  certain  class  of  causes  are  disposed  to 
retlect  and  actually  do  reflect  upon  jurors. 
Will  they  not  in  all  such  causes  reflect 
also  upon  the  court,  if  we  put  upon 
the  court  the  duty  to  pass  upon  the 
facts  and  use  the  same  character  of 
epithets  in  reference  to  them,  which 
thej'' are  accustomed  to  apply  to  jurors. 
What  is  the  effect  of  this.  Some  mem- 
bers of  the  bar,  when  they  lose  two  or 
three  causes  by  the  ruling  of  the  same 
judge,  will  incline  to  the  belief  that  the  ac- 
tion of  the  judge  is  the  result  of  some  per- 
sonal feeling;  he  will  therefore  thereafter 
refuse  to  submit  his  causes  to  that  meth- 
od of  trial;  then  suspicion  sets  in  on  the 
side  of  the  court  until  in  time  a  feeling  of 
actual  animosity  between  the  attorney 
and  the  court  is  the  result.  I  say  this  is 
the  tendency  of  fhis  system  of  practice. 
1  ask  any  candid  and  conscientious  man 
whetlier  this  is  not  the  tendency  of  such 
a  system  ? 

I  cai^  imagine  myself  now  in  court 
about  to  try  an  important  cause  against 
my  learned  colleague,  the  Cliairman  of 
the  committee  (Mr.  White,)  with  whom  I 


frequently  have  the  pleasure  to  try  caus- 
es in  my  own  county.  He  may  have  a 
better  opinion  of  the  court  than  I,  and 
therefore  may  prefer  to  try  the  cause,  be- 
fore that  tribunal ;  or  he  may,  for  the  pur- 
poses of  effect  with  the  court  or  the  jury, 
feign  a  desire  to  try  the  case  before  the 
court;  he  therefore  very  mildly  suggests  in 
the  hearing  of  tlie  court  and  jury,  tliat  he 
prefers  to  try  the  cause  before  llie  court ; 
that  a  jury  is  not  required,  and  the  court 
is  much  the  best  tribunal  to  settle  the 
questions  involved,  and  requests  my  as- 
sent to  the  proposition.  If  I  object  to 
such  a  method  of  trial  it  is  the  oc- 
casion of  some  bitterness  between  the 
court  and  myself.  The  judge  supposes  of 
course  that  I  would  not  have  objected  to 
a  trial  before  him  if  I  had  a  proper  ap- 
preciation of  his  honesty  and  integrity,  or, 
perhaps,  of  his  judgment.  This  sj-stem  of 
bantering  and  badgering  will  bean  every- 
day scene  in  our  courts  of  justice,  and  the 
demoralizing  effect  of  it  is  obvious  and  ap- 
parent. The  judge  is  placed  in  an  exceed- 
ingly embarrassing  place  by  a  refusal,  and 
the  attorney,  feeling  the  sense  of  embar- 
rassment to  the  court,  may  be  induced  to 
yield  an  assent,  and  this  is  an  awkward 
position  for  him  to  fill  if  he  feels  that  he  is 
jeopardizing  his  client's  cause.  Butsup- 
pose  I  am  induced  to  consent  to  a  trial  be- 
fore the  court — dispensing  with  the  jury 
— under  the  circumstances  1  have  referred 
to,  the  cause  is  tfied  and  I  am  unsuccess- 
ful. I  feel  that  I  have  been  beaten  un- 
fairly. I  was  forced  to  yield  to  that  form 
of  trial  or  bring  down  upon  me  the  frown 
of  the  court,  and  I  am  ready,  perliaps,  to 
attribute  my  defeat  to  the  persona!  ilJ-will 
of  the  court,  either  to  me  or  to  my  client. 
Thus  the  close  and  intimate  intercourse 
and  kindh'  feeling  existing  between  the 
members  of  the  bar  and  the  court  is  in- 
terfered with  and  that  implicit  confidence 
and  high  grade  of  honor  which  the  bar 
should  always  concede  to  the  bench,  is  in 
great  measure  destroyed.  No  other  cause 
has  so  contributed  in  the  past  to  dignify 
the  bench  and  elevate  the  profession  as 
that  high  and  honorable  sentiment  of  re- 
spect wiiich  the  members  of  the  bar  have 
hitherto  always  entertained  to  the  judge 
upon  the  bench,  and  no  other  circum- 
stance has  rendered  the  practice  of  the 
profession  so  agreeable  and  pleasant  as  the 
graceful  return  in  courtesy  and  respectful 
consideration  which  the  judges  upon  our 
common  pleas  benches  have  made  to  the 
profession,  in  the  ordinary  and  regular 
practice. 
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I  submit  to  the  gentlemen  of  the  com- 
mittee that  it  is  (Certainly  better  to  have 
one  tribunal  for  the  law  and  another  tri- 
bunal to  determine  the  factsin  every  case, 
and  thus  prevent 'everj^  occasion  for  the 
difficulties  referred  to.  This  is  a  plan 
which  the  experiences  of  a  century  justi- 
ties  and  approves. 

In  the  trial  of  causes,  offers  are  very 
frequently  made  to|  prove  some  fact  or 
circumstances  v/hichi  is  regarded  by  the 
adversary  partj'  as  Improper  and  inad- 
missible. One  of  the  great  conveniences 
and  advantages  of  oi\t  present  system  is 
that  we  may  have  the  offer  reduced  to 
writing  and  submitted  privately  to  the 
court,  that  it  may  be  examined,  and  if 
improper  it  may  be  ruled  out,  and  thus 
the  tribunal  to  pass  upon  the  facts  are  not 
prejudiced  bj^  the  improper  offer.  Often- 
times an  offer  is  made  with  this  design, 
but  our  practice  enables  this  design  to  be 
defeated.  If  the  facts  are  all  to  be  sub- 
mitted to  and  tried  by  the  court,  the  oflfer 
must  be  made  to  the  court,  and  ruled  by 
them,  and  the  benefits  of  the  present  sj^s- 
tem  is  lost.  This  destroys  the  s.yinmetry 
of  our  present  plan  and  I  think  greatlj'' 
impairs  its  efficiency. 

Mr.  Boyd.  Will  the  gentleman  allow 
me  to  ask  him  a  question? 

Mr.  Clark.     Certainly. 

Mr.  Boyd.  Do  I  understand  the  gen- 
tleman to  say  that  two  capable  lawyers 
■would  ever  agree  to  submit  a  question  of 
fact  to  a  judge,  when  they  know  it  is  go- 
ing to  interfere  with  the  symmetry  of  the 
administration  of  justice?  If  so,  why  do 
they  agree  to  it  ? 

Mr.  Clark.  The  party  is  induced  to 
consent  for  the  reasons  and  under  the  cir- 
cumstances I  have  already  referred  to. 
He  may  yield  his  assent  rather  than  have 
any  impression  upon  the  mind  of  the 
court  that  he  was  unwilling  to  trust  the 
case  to  that  tribunal. 

Besides  all  this,  I  regard  this  proposed 
change  as  degrading  the  character  of  the 
court— exposing  it  to  the  criticisms  and 
complaints  of  every  one  who  may  have 
occasion  to  appear  before  it  as  a  party  liti- 
gant. The  duties  sought  to  be  imposed 
are  distasteful  and  onerous,  adding  greatly 
to  the  already'  cumbersome  duties  of  the 
office.  It  would  make  the  office  less  de- 
sirable, perhaps  less  honorable. 

I  can  see  no  good  to  be  accomplished  by 
this  change,  whilst,  I  think  I  can  discover 
many  evils  which  it  will  certainlj'  bring 
about. 


But  it  is  argued  by  those  who  favor  this 
change  that  we  do  now  submit  questions 
of  fact  to  our  courts  in  all  equity  cases. 
We  first  submit  all  questions  of  fact  in 
equit}''  cases  to  a  master ;  he  finds  the 
facts  in  form  ;  in  this  respect  he  supplies 
the  place  of  a  jury;  he  carries  all  the 
odium  of  the  determination  of  the  facts 
for  this  reason,  which  is  as  applicable  to  a 
master  as  to  a  jury.  His  finding  hasgreat 
weight  in  the  argument  before  tlie  court. 
Indeed,  unless  some  serious  blunder  or 
grievous  error  is  discovered,  the  court  will 
not  interfere  with  his  finding  of  the  facts. 
He  examined  the  witnesses;  he  heard 
them  testify;  saw  their  manner  ;  observed 
their  bearing  under  cross-examination, 
and  tlie  court  will  in  no  case  set  aside  his 
finding  unless  an  obvious  blunder  is 
found.  For  the  same  reason  the  court 
wouUl  set  aside  the  verdict  of  a  jnry.  In 
fact,  therefore,  the  facts  in  equity  cases 
are  not  submitted  to  the  court ;  they  are 
submitted  to  the  master,  and  the  court  ex- 
ercises a  supervision  over  his  finding  as 
they  do  in  any  case  of  trial  by  a  jurj^ 

It  may  be  said,  however,  that  it  is  onlj- 
proposed  to  try  such  cases  before  the  court 
as  the  parties  may  agree  to  try  in  that 
way.  I  understand  this  to  be  the  charac- 
ter of  the  proposed  section.  I  admit,  too, 
that  parties  would  have  the  right,  as  far  as 
they  are  concerned,  to  submit  their  dis- 
putes to  such  tribunal  as  they  may  them- 
selves choose,  but  I  object  to  the  duties 
which  they  impose  upon  the  court.  The 
court  could  not  refuse,  if  the  parties  agreed 
to  submit  the  cause,  and  this  is  what  I  ob- 
ject to,  and  upon  the  two  grounds  of  objec- 
tion already  stated:  First,  because  of  the 
suspicions  and  coldness  which  it  tends 
to  create  between  the  bar  and  the  bench, 
and  the  ultimate  destruction  of  tliat  high 
sentiment  of  respect  and  esteem  which 
the  bar  uniformly  pays  to  the  bench,  and 
second  on  account  of  the  onerous  and  dis- 
agreeable duties  it  imposes  upon  the  court. 
Let  us  preserve  our  present  system.  Let 
us  preserve  tlie  right  of  trial  b3'  jury  in- 
violate, allow  the  jury,  as  heretofore,  to 
bear  the  odium  of  the  trial  away  from  the 
court  and  preserve  the  dignity  of  the  court 
against  all  reproach. 

It  is  proposed  in  this  section,  reported 
by  the  Committee  on  the  Judiciarj^,  to 
carry  all  cases  tried  under  this  proposed 
new  plan  to  the  Supreme  Court  by  appeal, 
equity  cases  are  now  reviewed.  Let  us 
examine  what  labor  this  necessarily  im- 
poses upon  the  court.  If  such  proceedings 
are  removed   bj^  appeal  to  the  Supreme 
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Court,  as  equity  cases  are  removed  to 
that  court,  we  impo.=;e  upon  the  court 
the  labor  of  a  master.  The  court  must 
necessarily  find  all  the  facts  in  form, 
write  them  out  as  part  of  the  finding  with 
logical  and  legal  accuracy,  in  order  that 
the  Supreme  Court  in  reviewiug  the  case 
may  discover  what  error,  if  any,  existed 
in  the  application  of  the  law  controlling 
the  case.  The  law  is  always  dependent 
upon  the  facts,  and  the  facts  must  neces- 
sarilj^  he  found  to  base  the  opinion  of  the 
court  upon  tliem  ;  you  will  compel  the 
court  not  only  to  find  the  fiicts,  but  to  re- 
duce them  to  writing  at  length,  for  the 
benefit  of  the  Supreme  Court.  This  will 
impose  a  heavy  burden  upon  the  judges  of 
our  courts.  If  the  method  of  review  is 
ther  assimilated  to  cases  in  equity,  I 
presume  this  finding  of  facts  will  be  sub- 
ject to  exception  in  the  Supreme  Court  ; 
indeed  it  should  be.  It  follows,  therefore, 
that  the  Supreme  Court  must  wade 
through  the  volume  of  facts  of  each  case, 
upon  exceptions  filed,  to  discover  whether 
a  blunder  has  been  committed  in  this 
branch  of  the  case,  and  thus,  too,  the 
judges  of  that  court  will  be  embarrassed 
by  this  course  of  proceeding,  and  their  al- 
ready too  onerous  duties  largely  increased. 
But  the  amendment  of  the  gentleman 
from  Delaware  (Mr.  Broomall)  proposes 
to  strike  out  the  word  "appeal"  and  in- 
sert "  writ  of  error,"  and  this  seems  to 
reconcile  the  distinguislied  and  learned 
gentleman  from  Philadelphia  (Mr.  Bid- 
die)  to  this  section.  Suppose  this  change 
is  made  in  the  section,  and  causes  tried 
under  its  provisions  are  removed  to  the 
Su])reme  Court  by  writ  of  error  instead 
of  appeal,  what  then  ?  We  now  have 
a  system  by  which  every  litigant  can 
have  upon  the  facts  of  his  cause  the 
judgment  of  twelve  of  his  peers;  and 
in  case  of  any  improi^er  action  on  their 
part,  or  if  the  jurors  are  unduly  in- 
fluenced by  popular  clamor,  private  solici- 
tation or  personal  interest,  the  court,  a 
tribunal  differently  constituted,  forms  a 
check  upon  their  action  and  will  order  a 
new  trial.  If  you  adopt  the  suggestion 
of  the  gentleman  from  Delaware  (Mr. 
Broomall)  you  confine  the  question  of 
fact  lo  a  single  tribunal — small  in  number 
— perhaps  consisting  of  a  single  person,  a 
person  too  who  inlierits  all  the  frailties  of 
human  nature,  susceptible  to  prejudice, 
accessible  perhaps  by  private  solicitation, 
controlled  to  some  extent  by  private  or 
personal  considerations,  and  in  some  cases 
perhaps  corruptible  and  venal  in  charac- 


ter ;  a  tribunal,  too,  whi|;h  is  known  to  be 
a  constant  one,  not  subjl'ct  to  change.  To 
this  tribunal  thus  constituted  you  would 
submit  your  questions  of  fact  without  op- 
portunity of  review  or  control.  Wliilst  a 
jury,  fortuitously  chosen,  (precluding  in 
great  measure  opportunities  for  corrupt 
or  improper  previous  approaches,)  select- 
ed from  the  masses  of  the  people,  with 
full  opportunity  of  challenges,  (fee,  is  to 
be  discarded.  Mr.  Chairman,  I  regard 
this  course  of  procedure  as  an  absurdity, 
and  I  hope  it  will  receive  no  favor  from 
tlie  committee  of  the  whole.  Let  us  stand 
by  our  ancient  land-marks,  which  experi- 
ences have  shown  to  be  the  true  ones. 

Do  not  let  us  insert  into  the  Constitu- 
tion a  provision  which  we  may  hereafter 
regret.  If  we  put  it  into  the  Constitu- 
tion, we  can  not  in  case  of  its  proving  un- 
satisfactory to  the  profession  or  to  the 
court,  get  rid  of  it.  It  is  purely  experi- 
mental, and  we  should  put  no  merely 
experimental  things  into  the  fundamen- 
tal law.  If  this  proposed  change  is  a  good 
one  the  Legislature  can  provide  for  it. 
There  is  nothing  either  in  the  Declani- 
tion  of  Rights  or  elsewhere,  in  the  old 
Constitution  or  in  the  one  we  are  now 
attempting  to  frame,  which  forbids  liti- 
gant parties  from  waiving  a  trial  by  jury 
in  a  civil  cause  and  selecting  what  tribu- 
nal they  please,  but  do  not  let  us  impose  it 
upon  the  courts  as  a  duty  to  try  questions 
of  fact  in  cases  at  law. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  frem  Del- 
aware (Mr.  Broomall)  to  strilve  out  and 
insert. 

The  amendment  was  agreed  to,  there 
being  on  a  division  ayes  forty ;  noes,  thir- 
ty-seven. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

The  section  was  rejected;  there  being, 
on  a  division,  ayes  thirty-three;  less  than 
a  majority  of  a  quorum. 

Mr.  Dallas.  I  oft'er  the  following  as  a 
new  section,  to  come  in  at  this  point: 

"E.ich  of  the  courts  of  Philadelphia 
shall  appoint  a  phonographic  reporter 
and  fix  his  salary.  Said  reporters  shall 
be  sworn  officers  of  the  court  and  their  re- 
ports of  the  evidence  and  of  the  charge 
of  the  court  shall  in  every  case  be  conclu- 
sive upon  the  judge  and  the  parties. 
["No!"  "No!"]  " 

[Several  Members.  "Let  the  commit- 
tee rise."] 
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Mr.  DaIjTjAS.  I  give  way  only  for  the 
purpose  of  a  niotitou  that  the  committee 
rise. 

Mr.  Corson.  Mr.  Chairman  :  I  move 
that  the  committee  of  the  whole  now  rise, 
report  progress,  and  ask  leave  to  sit  again. 

The  motion  was  agreed  to.  The  com- 
mittee rose. 

The  President  Tpro  tempore  having  re- 
sumed the  chair,  the  Chairman  (Mr. 
Harry  White)  reported  that  the  commit- 
tee of  the  whole  had  had  under  considera- 
tion the  article  reported  by  the  commit- 
tee on  the  Judiciary  and  had  instructed 
him  to  report  pi-ogress  and  ask  leave  to  sit 
again. 

Leave  was  granted  the  committee  of 
the  whole  to  sit  again  this  afternoon. 

Mr.  J.  M.  Bailp:y.  I  move  that  the 
Convention  take  a  recess  until  three 
o'clock. 

The  motion  wasagreed  to  ;  and  (at  one 
o'clock  and  two  minutes  P.  M.)  the  Con- 
vention took  a  recess  until  three  o'clock. 

AFTERNOON    SESSION. 

The  Convention  re-asssombled  at  three 
o'clock  P.  M. 

THE   JUDICIAL  SYSTEM. 

Mr.  Lti^t-y.  I  move  that  we  go  into 
committee  of  the  whole  for  the  further 
consideration  of  the  article  on  the  judi- 
ciary. 

The  motion  was  agreed  to,  aTid  the  Con- 
vention accordingly  resolved  itself  into 
committee  of  the  whole,  Mr.  Harry  White 
in  the  chair. 

The  Chairman.  When  the  committee 
rose  this  morning  they  had  under  consid- 
eration the  amendment  in  the  shape  of  a 
new  section  offered  by  the  delegate  from 
Philadelphia,  (Mr.  Dallas,)  which  has 
been  read. 

["Question!"  "Question!"] 

Mr.  Dallas.  Mr.  Chairman  r  I  am 
very  well  aware  of  the  objections  to  the 
section  which  I  have  had  the  honor  to 
"propose.  Those  objections  are  two  fold  ; 
tirst,  that  the  section  is  legislative  in 
its  character ;  second,  that  in  its  applica- 
tion it  is  limited  to  the  city  of  Philadel- 
phia. Roth  of  those  oljjections  I  propose 
very  brielly  to  consider  before  calling  the 
attention  of  the  committee  to  the  import- 
ance of  the  subject,  and  the  necessity  for 
the  provision. 

The  first  objection  suggested  is  that  the 
section  proposed  is  legislative  in  its  char- 
acter. To  a  great  many  propositions  here- 
tofore presented  for  adoption,  the   same 


reason  for  their  rejection  has  been  inter- 
posed, and  with  ecpial  force  ;  but  gentle- 
men who  have  urged  that  objection  to 
sections  that  did  not  ineet  their  ap])roval, 
upon  other  grounds  have,  we  have  con- 
stantly found,  Ijeen  quite  willing  to  re- 
vive it,  as  to  sections  that  they  ct")nsi(2ered 
otherwise  worthy  of  their  favor.  We 
have,  by  this  article,  provided  very  care- 
fully for  the  constitution  and  organiza- 
tion of  the  courts,  so  far  as  the  judges  and 
even  the  prothonatories  and  other  minor 
officials  are  concerned  ;  and  by  the  sec- 
tion which  is  now  under  considertion  it  is 
proposed  merely  to  create  an  additional 
officer,  and  upon  the  question  of  whether 
this  may  properly  be  done  by  Constitu- 
tional i>rovision,  permit  me  to  say  that 
I  am  unable  to  perceive  any  objection  to 
it  that  would  not  equally  apply  to  the 
section  by  which  we  have  provided  for 
the  selection  and  removal  of  prothono- 
taries.  In  my  humble  judgment  a  pho- 
nogTaphic  reporter  is  but  little  less  neces- 
sary to  the  courts  of  Philadelphia  than  is. 
a  prothonatary. 

We  once  had  official  short-hand  repor- 
ters for  the  courts  of  Philadelphia  county. 
They  did  their  work  well  and  to  tlie  uni- 
versal satisfaction  of  the  bar;  and  they 
very  materially  advan(!ed  and  speeded 
the  proper  conduct  of  the  business  of  the 
courts.  They  were  given  to  us  by  an  act 
of  the  Legislature  ;  but,  sir,  one  day  the 
members  of  our  bar  appeared  in  the  sev- 
eral courts  for  the  trial  of  cases,  and  the 
inquiry  was  made,  "what  has  become  of 
our  offioial  reporter;  where  has  he  gone,'' 
and  the  answer  was,  "the  act  has  been  re- 
pealed." "Why,  has  the  act  been  repeal- 
ed?" was  the  next  question,  and  then  they 
were  told  and  I  suppose  truly,  for  I  have 
never  heard  it  denied  that  the  prothono- 
tary  of  the  court  who  by  law  (vas  entitled 
to  receive  two  dollars  eveiy  time  a  case 
was  placed  upon  the  trial  list,  had  secured 
the  repeal  of  the  act,  because  under  it 
provisions  parties  were  required  to  pay  for 
the  compensation  of  the  official  report- 
ers some  small  sum,  when  they  ordered 
their  cases  upon  the  calendar, and,  in  con- 
sequence, fewer  cases  were  put  upon  the 
list,  and  the  prothonotary's  fees  were  re- 
duced. 

Thus  we  lost  one  of  the  most  important 
officers  of  our  courts,  and  my  desire  is,  by 
this  section,  to  now  make  the  indeed  ne- 
cessary office  of  reporter  a  constitutional 
one,  as  we  have  already  made  the  office 
of  prothonotary  ;  and  in  doing  so  we  will 
go  no  further  in  the  direction  of  legisla- 
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tion  than  we  have  constantly  gone  here- 
tofore, nor  one  step  farther  than  it  is  ab- 
solutely requsite  we  should  go,  if  we 
intend  our  Constitution  to  complete  the  or- 
ganization of  our  courts  of  justice. 

It  is  true  that  1  have  confined  this  sec- 
tion in  its  oi^eration  to  the  city  of  Phila- 
delphia alone.  My  reason  for  that  is 
that  1  cannot  undertake  to  speak  for  the 
bar  or  the  people  of  any  other  part  of 
this  Common  wealth  on  such  a  sub- 
ject as  this;  but  if  any  other  gen- 
tleman representing  any  other  portion 
of  the  State  thinks  that  the  same  provi- 
sion should  be  ajiplied  to  the  courts  of 
his  district,  I  certainly  have  no  objec- 
tion to  having  it  extended  to  meet  his 
wishes.  But  it  is  impossible  that  other 
j  udicial  districts,  with  their  smaller  popula- 
tions and  less  litigation,  should  have  the 
same  necessity  for  the  projjosed  officer 
that  the  city  of  Philadelphia  has,  or  that 
this  city  can  confine  its  needs  to  the  meas- 
ure of  the  wants  of  the  pureh'  rural  sec- 
tions of  the  State.  It  is  not  fair  ;  it  is  not 
just  that  she  should  be  asked  to  do  so. 

Why,  sir,  we  have  now  in  the  citv  of 
Philadelphia  ten  judges,  and  we  have 
still  upon  the  trial  list  of  our  several  courts 
twenty-five  cases  per  day  for  trial,  and 
many  of  them  of  the  utmost  importance. 
This  statement  alone  must  satisfy  all  fair 
minds  upon  this  head. 

I  understand  that  it  is  the  almost  uni- 
versal practice  throughout  the  State,  out- 
side of  this  city,  to  take  the  notes  of  the 
judge  as  the  actual  bill  of  exceptions  in 
all  cases.  His  bill  is  sealed  in  each  in- 
stance as  the  occasion  arises,  and  when 
the  trial  is  over,  he  can  hand  from  the 
desk  at  which  he  sits  the  complete  bill  of 
exceptions  ready  for  the  Supreme  Court. 
That  is  not  the  case  here.  Under  our 
rules  of  practice,  we  have  ten  days  in 
which  to  j)resent  our  bill  of  exceptions. 
We  have  then  twenty  days  to  settle  it. 
In  no  case  has  the  judge  complete  notes 
of  the  evidence,  and  in  but  few  cases  a 
full  report  even  of  his  own  charge  to  the 
jury  ;  so  that  when  we  come  to  prepare 
our  bill  of  exceptions  for  the  Supreme 
Court  we  have  frequently  a  contest  be- 
tween counsel  in  determining  what  was 
actually  done  and  said  upon  the  trial. 
They  have  only  their  notes  taken  upon 
one  side  and  the  other,  in  the  hurry  of 
trial,  and  when  they  meet  to  settle  the 
bill  it  is  always,  even  between  the  fairest 
practitioners,  a  very  dillicult  matter  to 
agree  upon  anything.  Then  their  work  is 
taken  to  the  judge,  who  reviews  it,  and 


if  he  considers  it  unfair  to  him  in  any  par- 
ticulars, finally  alters  it  tp  suit  his  views  ; 
and  that  miserable,  gambled,  unsatisfac- 
tory ard  olten  far  from  correct  history  of 
what  occurred  upon  the  trial  below  is  all 
that  goes  to  the  Supreme  Court,  which 
consequently  frequently  decides  a  case 
very  different  from  that  which  has  been 
really  tried  in  the  lower  courts. 

Now,  sir,  this  is  necessarily  so,  for  not- 
withstanding that  we  have  ten  judges 
for  this  city,  unless  cases  are  tried  hur- 
riedly, our  courts  never  could  get 
through  their  business.  With  twenty- 
five  cases  set  down  for  trial  every  day, 
before  each  judge  who  happens  to  be  sit- 
ting for  jury  trials,  we  must  hurry.  The 
judge  urges  ;  the  room  is  crowded  ;  a  long 
list  is  waiting ;  counsel  arc  of  course  ner- 
vous, and  under  such  circumstances,  we 
must  take  notes  faster  than,  under  any 
circumstances,  we  could  write,  and  try 
our  causes  at  the  same  time.  No  counsel 
has  time  to  take  down,  word  for  word, 
what  witnesses  say;  and  the  judge,  with- 
out writing  his  charge,  delivers  it  to  the 
jury  as  fast  asan ordinary  man  can  speak  ; 
and  not  in  one  case  in  a  hundred  does 
there  go  from  Philadelphia  to  the  Su- 
preme Court  more  than  a  portion  of  the 
evidence,  and  a  fraction  of  the  charge  to 
the  jury. 

These  are  the  reasons  for  the  special  ap- 
plication of  this  section  to  the  city  of 
Philadelphia  ;  and  I  do  not  believe  that 
those  delegates  who  do  not  live  in  this 
city  will  be  unwilling  to  do  justice  to  the 
metropolis  of  their  own  State,  merely  be- 
cause she  asks  for  something  which  is  not 
required  elsewhere. 

But,  sir,  advantage  to  the  State  at  large 
would  result  from  this  section.  Fifty 
judges  for  the  city  of  Philadelphia  could 
not  give  our  business  the  same  deliber- 
ate consideration  which  yours  in  the 
country  receives,  without  the  aid  which 
this  section  would  give;  but  let  us  have 
this  means  of  lightening  the  labors  of  our 
courts,  give  us  this  means  of  expediting, 
our  business,  and  the  Commonwealth  will 
receive  the  benefit  of  it  in  the  saving  of  in- 
creased judicial  force  which  otherwise  we 
will  find  it  necessary  continually  to  ask  for. 
In  addition  to  that  it  would  aidin  the  relief 
of  the  Supreme  Court.  Enable  us  to  pre- 
sent to  the  judges,  upon  our  paper-books, 
in  every  case  a  correct  statement  from  the 
hands  of  a  competent  short-hand  reporter, 
su(^h  as  we  have  in  this  body,  of  exactly 
what  occurred  upon  the  trial,  and  you 
will  save  them  all  the  time  and  labor  that 
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they  expend  in  floundering  through  tlie 
stuff  now  submitted  to  them.  These  are 
some  of  the  reasons  that  induce  us  to  ask 
for  phonograpliic  reporters  for  the  courts 
of  the  city  of  Philadelphia.  We  know- 
that  they  are  greatly  needed  here,  and  we 
believe  that  by  giving  them  to  us,  you 
would  best  serve  the  entire  State,  and  no 
good  ground  can  be  assigned  for  refusing 
to  let  us  have  them. 

Mr.  CuYLER.  May  I  say  a  word  in  sup- 
port of  the  proposition  of  my  colleague 
from  Philadelphia?  I  can  hardly  sup- 
pose that  it  is  necessary  in  this  Conven- 
tion to  argue  in  favor  of  phonographic  re- 
porting. We  have  given  an  illustration 
of  our  own  convictions  on  that  subject. 
Every  word  that  we  utter  is  reported  and 
printed  ;  whether  wiselj'  or  not,  I  do  not 
know ;  but  still  it  is  so ;  and  I  see  in  that 
an  illustration  of  the  conviction  of  the 
Convention  on  that  subject. 

Now,  the  two  things  that  we  need  in  a 
county  like  Philadelphia,  with  reference 
to  oixr  courts,  is  economy  of  time  and  ac- 
curacy of  statement.  With  the  vast  busi- 
ness that  presses  upon  the  courts  of  the 
city  of  Philadelphia,  to  be  able  to  shorten 
the  time  devoted  to  each  trial  must  be  a 
thing  of  cardinal  importance.  There  is 
no  method  by  which  that  can  be  done  so 
successfully  as  by  phonographic  report- 
ing. 

Besides  all  that,  it  carries  with  it  the 
merit  of  absolute  accuracy.  It  is  a  very 
photograph  of  what  actually  takes  place 
on  the  trial  of  a  cause ;  so  that  by  this  pro- 
cess aad  at  an  expense  comparatively  in- 
significant, absolute  economy  of  time  and 
precise  accuracy  of  reporting  are  secured 
in  ever3'-  case  tried  in  court. 

I  should  suppose  that  to  state  these 
facts  would  be  to  state  sufficient  to  sus- 
tain the  amendment  which  my  colleague 
froni  Philadelphia  has  offered.  In  all  very 
important  cases  in  this  county  it  is  the 
practice  of  counsel  to  employ  phonograph- 
ic reporters  at  the  expense  of  the  parties, 
which  is  of  itself  an  uiireasonable  thing, 
and  then  it  does  not  carry  with  it  the 
weight  that  it  would  have  if  done  under 
positive  authority,  as  it  would  be  b^'  such 
a  proposition  as  is  made  here.  The  expe- 
rience of  the  bar  and  the  experience  of 
this  Convention,  nay,  our  very  common 
sense,  therefore,  seems  to  me  to  show  that 
this  amendment  is  one  that  ought  to 
prevail. 

Mr.  Hay.  I  should  like  to  ask  the  gen- 
tleman this  question :  Whether  it  is  in- 
tended by  this  amendment  to  give  to  the 


reports  ot  the  official  reporters  the  same 
force  and  effect  that  is  now  given  to  the 
notes  of  the  j  udge  ? 

Mr.  Ct/YLER.  I  would  be  very  glad  to 
see  that  the  case.  I  may  say  that  in  the 
courts  of  New  York  this  system  has  pre- 
vailed for  several  years  past.  The  notes 
of  the  reporter  are  made  the  official  re- 
cord of  what  actually  takes  place;  and 
the  expediting  of  business  an  a  practical 
result  in  the  New  York  courts  is  some- 
thing very  impressive  to  a  lawyer  from  a 
distance  who  has  occasion  to  go  there. 

]\rr.  BoY'D.  I  move  that  ISIontgomery 
county  be  added.  If  the  city  is  to  be  ben- 
efited by  it,  I  should  like  to  benefit 
Montgomery  county  also. 

INIr.  Dallas.  If  that  is  the  general  de- 
sire of  the  delegates  from  Montgomery, 
I  will  accept  the  amendment. 

The  Chairman.  The  amendment 
would  be  in  order,  although  it  is  an  awk- 
word  expression  to  put  in  the  Constitu- 
tion. If  the  delegate  insists  on  it,  the 
question  will  be  taken. 

Mr.  Ross.  I  should  like  to  ask  the  gen- 
tleman to  amend  his  amendment  so  as  to 
read  "the  seventh  judicial  district." 

Mr.  Boyd.    I  accept  the  amendment. 

The  Chairman.  The  amendment  will 
be  modified  so  as  to  include  "the  seventh 
judicial  district,"  instead  of  "Montgom- 
erj'  county." 

Mr.  CoRBETT.  I  hope  this  additional 
section  with  the  amendment  will  not  pass. 
It  is  a  matter  purely  of  legislation,  and  if 
it  is  right  it  ought  to  be  applied  to  the 
Avhole  State.  Since  we  have  given  to  the 
cit3'  of  Philadelphia  special  provisions 
with  reference  to  police  judges,  and  also 
with  reference  to  the  prothonotary,  and 
it  appears  that  it  was  his  interference  that 
procured  the  repeal  of  the  law  authorizing 
these  phonographic  reporters,  I  appre- 
hend all  cause  for  his  interference  will  be 
removed,  and  that  the  courts  and  the  bar, 
if  they  apply  to  the  Legislature,  will  ob- 
tain relief  from  the  Legislature.  I  think, 
Mr.  Chairman,  the  city  of  Philadelphia 
ought  certainly,  under  all  the  special 
legislation  that  we  have  done,  now  be 
able  to  take  care  of  herself.  She  has 
surely  come  to  years  of  maturity,  and  if 
she  has  not,  if  she  is  still  wrapped  in 
swaddling  clothes,  I  hope  we  have  fur- 
nished her  enough,  and  if  she  needs  any 
more  she  will  furnish  herself. 

Mr.  Stanton.  As  this  section  seems  to 
be  purely  legislative,  I  trust  it  will  not 
pass.  While  the  gentleman  from  Mont- 
o-omery  is  urging  the  insertion    of   his 
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county,  he  might  iiisert  also  the  new 
county,  Minnequa.     [Laughter.] 

The  Chairman.  Minnequa  is  not  yet 
organized. 

Mr.  OoRSON.  Mr.  Chairman:  This  is 
!no  trifling  question.  Tliis  is  one  of  the 
ni3st  important  amendments  that  have 
been  proposed  since  I  have  been  attend- 
ing upon  the  discussion  of  the  article  re- 
ported by  the  Committee  on  the  Judici- 
ary. It  is  proposed  at  this  time,  I  con- 
«3eive,  for  the  reason  that  last  night  in  the 
hurry  of  tlie  work  of  this  Convention  this 
committee  voted  down  the  twenty-ninth 
section  in  this  report,  which  ought  to  have 
been  adopted  word  for  word  as  it  was  re- 
ported ;  and  it  was  because  of  that  hasty 
proceeding  and  that  those  of  us  who  are 
here  to  detend  the  old  trial  by  jury  insist 
that  some  sucn  clause  as  this  shall  go  into 
the  Constitution,  so  that  the  judges  of 
Pennsylvania  when  they  charge  the  juries 
sliall  go  upon,  the  record,  and  that  what 
they  say  shall  be  written  and  what  is 
written  shall  be  reviewed.  Therefore  it 
is  that  I  hope  that  this  amendment  will 
be  adopted,  not  only  for  Philadelphia  and 
Montgomery  counties,  but  for  the  whole 
State  ;  and  if  it  sliould  fail,  I  have  a  sec- 
ti<m  that  I  propose  to  introduce. 

Mr.  Kaine.  Mr.  Chairman  :  The  i^res- 
ent  Constitution  in  the  third  section  of 
tiie  sixth  article  provides  for  the  manner 
jn  which  prothonatories  and  other  officers 
of  courts  shall  be  appointed  and  elected.  If 
this  committee  should  determine  by  its 
vote  upon  this  amendment  to  have  this 
kind  of  oflticer  for  Philadelphia,  I,  as  one  of 
the  Committitee  on  Officers,  should  be 
willing  to  report  for  incorporating  into 
the  third  section  of  the  sixth  article,  a 
provision  in  regard  to  stenographic  re- 
porters for  all  the  courts  of  the  State, 
make  it  general. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Montgomery  to  the  amendment  of  the 
delegate  from  Philadelphia. 

The  amendment  to  the  amendment  was 
rejected,  there  being,  on  a  division,  ayes 
twenty-five  I  less  than  a  majority  of  a 
quorum. 

Tlie  Chairman.  The  question  is  o« 
the  amendment  proposed  by  the  delegate 
from  Philadelphia  (Mr.  Dallas.) 

Mr.  CuYLEK.  I  move  an  amendment 
making  it  general  where  the  bar  request 
it.  I  move  to  strike  out  the  words  "each 
of  the  courts  of  Philadelphia"  and  insert 
"the  Supreme  Court  and  the  several 
courts  of  common  pleas  shall,  if  the  bar  of 


the  court  request,  appoint  a  phonographic 
reporter,"  &c. 

The  Chairman.  The  questioTi  is  on 
the  amendment  to  the  amendment. 

The  amendment  to  the  amendment  was 
rejected. 

The  Chairman.  The  question  is  on 
the  amendment  of  tfie  delegate  from 
Philadelphia  (Mr.  Dallas.) 

The  amendment  was  rejected. 

The  Chairman.  The  article  has  been 
gone  through  witli. 

Mr.  Corson.  I  move  the  following  ad- 
ditional section : 

"In  every  civil  cause  tried  by  a  jury, 
the  charge  of  the  court,  unless  waived  by 
the  parties,  shall  be  written  before  de- 
livery, and  shall  be  read  to  the  jury,  and 
upon  request  of  any  party  to  the  proceed- 
ing shall  be  filed  of  record." 

Mr.  Mann.  I  rise  to  a  question  of  order. 
The  Convention  has  voted  upon  that  pro- 
position substantially  already. 

The  Chairman.  The  amendment  of- 
fered by  the  delegate  from  Montgomery 
is  in  different  language. 

Mr.  Corson.  Mr.  Chairman:  the  mate- 
rial difference  between  the  section  which 
I  propose  and  tlie  one  reported  by  the 
committee  is  evident. 

Mr.  CoRBBTT.  I  rise  to  a  point  of  order, 
that  the  article  is  disposed  of  and  was  so 
stated  by  the  Chair. 

The  Chairman.  The  point  of  order  is 
not  well  taken.  The  Chair  announed  that 
the  article  was  concluded,  but  the  dele- 
gate from  Montgomery  (Mr.  Corson)  rose 
to  offer  an  amendment  as  an  additional 
section,  which  the  Chair  received. 

The  question  is  on  that  amendment, 
upon  which  the  delegate  from  Montgom- 
ery is  entitled  to  the  floor. 

Mr.  Corson.  Mr.  Chairman :  There  is 
no  one  subject  upon  which  the  enlight- 
ened people  of  the  world  have  been  so  long 
agreed  as  upon  the  trial  by  jury — called 
in  nearly  every  Constitution  in  the  United 
States 

the  right  inviolate  ; 

guaranteed  in  all  of  them,  and  secured  in 
the  Constitution  of  the  Republic  itself;  is 
coeval  with  the  existence  of  the  first  civil 
governmentin  England,  and  has  been  used 
time  out  of  mind  among  all  the  northern 
nations  of  the  old  world.  It  is  a  privilege 
so  ancient  and  honorable  and  so  highly 
esteemed  that  without  it  the  great  Chart 
of  Human  Liberty  would  be  Oonsidered 
as  lifeless  as  Magna  Charta  would  be  mean- 
ingless; and  constitutional  law  would  bo 
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bitt  a  high-sounding  appellation  for  a 
spiritless  apparition. 

The  people  have  surrendered  nearly 
every  other  riglit.  They  have  given  over 
the  right  to  nialce  laws  to  tlieir  legislators ; 
the  right  of  adjudication  thereon  to  the 
judges,  and  the  execution  thereof  to  the 
Executives  and  their  instruments;  but 
the  right  to  determine  whether  or  not  one 
of  their  neighbors  be  guilty  or  not  guilty 
of  a  crime  of  which  he  ma\''  be  accused, 
they  have  reserved  to  themselves  and  re- 
tained in  their  own  hands  with  unrelent- 
ing and  zealous  tenacity  from  tlie  days  of 
the  old  Atlienians,  and  will  not  surrender 
it  now  witiiout  a  struggle  more  desperate 
than  r(>. volution  and  more  lasting  than 
that  trial  by  battle  by  which,  in  early 
days  in  England,  the  Normans  sought  to 
supplant  this  Anglo-Saxon  trial  by  jury. 

Thus,  unabated  and  unabridged,  un- 
profaned  and  unpolluted,  we  have  written 
down  tliis  common  law  of  righteousness 
called  trial  byjary,  inour  several  Con- 
stitutions in  tlie  United  States  of  America, 
as  the  Right  Inviolate. 

Hear  wliat  the  great  charters  say  : 

TRIAL    BY    JURY. 

Tlie  only  reference  to  the  "  right  invio- 
late" in  the  Constitution  of  the  United 
States  of  September  17,  1787,  is  in  the 
third  paragrapli  of  Article  III  in  these 
words : 

ARTICLE  III. 

Section  1.  (3d  T.)  The  trial  of  all 
crimes,  except  in  eases  of  impeachment, 
shall  be  by  jury. 

AMENDMENTS      PROPOSED     BY     CONGRESS 
AT    ITS    FIRST   SESSION. 

ARTICLE  YI. 
In  all  criminal  prosecutions  the  accused 
shall  enjo^r  the  right  to  a  speedy  and  pub- 
lic trial  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have 
been  committed,  which  district  shall  have 
been  previously  ascertained  by  law,  and 
to  be  informed  of  tlie  nature  and  cause  of 
the  accusation  ;  to  be  confronted  with  the 
witnesses  against  him ;  to  have  compul- 
sory process  for  obtaining  witnesses  in  his 
favor,  and  to  have  the  assistance  of  coun- 
sel for  his  defence. 

ARTICLE  YII. 

In  suits  at  common  law  where  the  value 
in  controversy  shall  exceed  twenty  dol- 
lars the  right  of  trial  by  jury  shall  be  pre- 
served, aiid  no  fact  tried  by  a  jury  slviU 
be  otherwise  re-examined  in  any  court  ctf 


the  United  States,  than  according  to  the 
rules  of  the  common  law. 
Adopted  about  1789  to  1792. 

1.  The  Alabama  Constitution  (adopted 
in  1868)  is  merely  a  transcript  of  the  Na- 
tional Constitution  in  all  provisions  re- 
lating to  the  right  of  trial  by  jury,  and 
the  thirteenth  paragraph  of  Article  I,  Sec- 
tion 1,  reads  :  That  the  right  of  trial  by 
jury  shall  remain  inviolate. 

2.  The  Arkansas  Constitution,  (1868,) 
sixth  paragraph  of  Article  I,  Section  1, 
reads:  The  right  of  trial  by  jury  shall 
remain  inviolate. 

3.  TheCalifornia Constitution, (1849-62,) 
third  paragrapli  of  Article  I,  Sect.  1,  reads: 
The  right  of  trial  shall  be  secured  to  all 
and  remain  inviolate  forever,  &c.,  (but 
may  be  waived  in  civil  cases.) 

4.  The  Connecticut  Constitution,  (1818,) 
twenty-first  paragraph,  Article  I,  vSect.  1, 
reads  The  right  of  trial  by  jury  shall  re- 
main inviolate. 

5.  The  Constitution,  of  Delaware,  (1831,) 
fourth  paragraph,  Art.  I,  Sect.  1,  reads: 
Trial  by  jur}'  shall  bo  as  heretofore. 

6.  The"  Constitution  of  Florida,  (1868,) 
fourth  paragraph.  Sect.  1,  Rill  of  Rights, 
reads;  The  right  of  trial  by  jury  shall 
be  secured  to  all,  and  remain  inviolate 
forever.  (But  may  be  waived  in  civil 
cases. ) 

7.  The  Constitution  of  Georgia,  (1868,) 
Art.  5,  page  13,  reads:  The  right  of  trial 
by  jury,  except  where  it  is  otherwise  pro- 
vided in  this  Constitution,  shall  remain 
inviolate. 

8.  The  Illinois  Constitution,  (1870,) 
Art.  2,  section  1,  page  5,  reads :  The  right 
of  trial  by  jury,  as  heretofore  enjoyed, 
shall  remain  inviolate;  but  the  trial  of 
civil  cases  before  justices  of  the  peace  by 
a  jury  of  less  than  twelve  men,  may  be 
authorized  by  law. 

9.  The  Indiana  Constitution,  (1851,) 
section  19,  of  the  Bill  o!"  Rights,  reads:  In 
all  criminal  cases  whatever,  the  jury  shall 
have  the  right  to  determine  the  law  and 
the  facts.  Section  20  reads:  In  all  civil 
cases  the  right  of  trial  hy  ]v>vy  shall  re- 
main inviolate. 

10.  The  Iowa  Constitution,  (1857,) 
reads,  section  9,  of  the  Bill  of  Rights  :  The 
right  of  trial  by  jury  shall  remain  invio- 
late ;  but  the  General  Assembly  may  au- 
thorize trial  by  a  jury  of  a  less  number 
than  twelve  men  in  inferior  courts  ;  but 
no  person  shall  be  depriveil  of  life,  liberty 
or  property  without  due  process  of  law. 

Section  10.  In  all  criminal  prosecu- 
tions and  in  cases  involving  the  life  or 
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liberty  of  an  individual,  the  accused 
shall  have  a  right  to  a  speedy  and  public 
trial  by  an  impartial  jury,  to  l>e  informed 
of  the  accusation  against  him,  and  to  have 
a  copy  of  the  same  when  demanded  ;  to 
be  confronted  witli  the  witnesses  against 
him,  to  have  compulsory  process  for  his 
own  witnesses ;  and  to  have  the  assistance 
of  counsel. 

11.  The  Kansas  Constitution,  (1859,) 
section  5,  of  the  Bill  of  Rights  reads  as  fol- 
lows :  The  right  of  trial  by  jury  shall  be 
inviolate, 

12.  The  Kentucky  Constitution,  (1850,) 
section  8  of  Art.  13,  reads :  That  the  an- 
cient mode  of  trial  by  jury  shall  be  held 
sacred  and  tiie  right  thereof  remain  invio- 
late, subject  to  such  modifications  as  may 
be  authorized  by  this  Constitution. 

13.  The  Louisiana  Constitution,  (1868,) 
Article  6  of  Title  1,  (Bill  of  Rights,)  reads  : 
Prosecution  shall  be  by  indictment  or  in- 
formation. The  accused  sliall  be  entitled 
to  a  speedy  public  trial  by  an  impartial 
jury  of  'the  parisli  in  wiiich  the  offense 
was  committed,  unless  the  venue  be 
changed.  He  shall  not  be  compelled  to 
give  evidence  against  himself;  he  shall 
have  the  right  of  being  heard  by  himself 
or  counsel  ;  he  shall  have  the  right  of 
meeting  tlie  witnesses  face  to  face,  and 
sliall  have  compulsory  process  for  obtain- 
ing witnesses  in  his  favor.  He  shall  not 
be  tried  twice  for  the  same  offense. 

14.  The  Maine  Constitution,  (1820,)  sec- 
tion 6,of  Art.  1,  reads :  In  all  criminal  prose- 
cution the  accused  shall  have  a  right  to  be 
heard  by  himself  or  his  counsel,  or  either, 
at  his  election  ;  to  demand  the  nature  and 
cause  of  the  accusation,  and  have  a  copy 
thereof;  to  be  confronted  witli  tlie  wit- 
nesses against  him  ;  to  liave  compulsory' 
process  for  obtaining  witnesses  in  his  fa- 
vor ;  to  have  a  speedy,  public  and  impar- 
tial trial ;  and  except  in  ti-ials  by  martial 
law  or  impeachment  bj''  a  jury  of  the  vi- 
cinity. He  shall  not  be  compelled  to  fur- 
nish or  give  evidence  against  himself,  nor 
be  deprived  of  his  life,  lil:)erty,  property 
or  privileges,  but  hy  judgment  of  his 
peers  or  the  law  of  the  land. 

Section  20.  In  all  civil  suits  and  in  all 
controversies  concerning  property-,  the 
parties  shall  have  a  right  to  a  trial  by  jury 
except  in  cases  where  it  has  heretofore 
been  otherwise  practiced  ;  the  party  claim- 
ing the  right  may  be  heard  by  himself 
and  his  counsel,  or  either,  at  his  election. 

15.  The  Maryland  Constitution  ,(1867,) 
article  5  of  the  Declaration  of  Rights, 
reads:   That  the  inhabitants  of  Maryland 


are  entitled  to  the  common  law  of  Eng- 
land, and  the  trial  by  jury  according  to 
the  course  of  that  law,  ttc. 

16.  The  Massaclivisetts  Constitution, 
(1780,)  Art.  12  of  part  first,  reads  :  *  *  And 
no  subject  shall  be  arrested,  imprisoned, 
despoiled  or  deprived  of  his  property, 
immunities  or  privileges,  put  out  of  the 
I)rotection  of  the  law,  exded  or  deprived  of 
his  life,  liberty  or  estate,  but  by  the  judg- 
ment of  his  peers  or  the  law  of  the  land. 
And  the  Legislature  shall  not  make  any 
law  that  shall  subject  any  person  to  a 
capital  or  infamous  punishment  except  for 
the  government  for  the  army  and  navy 
without  trial  by  jury. 

17.  The  Michigan  Constitution,  (1850^) 
See.  27  of  Art.  6,  says  :  The  right  of  trial 
by  jury  shall  remain,  but  shall  be  deemed 
to  be  waived  in  all  civil  cases,  unless  de- 
manded by  one  of  the  parties,  in  such 
manner  as  shall  be  prescribed  by  law. 

Section.  28.  In  every  criminal  prosecu- 
tion the  accused  shall  have  the  right  to  a 
speedy  and  public  trial  by  an  impartial 
jury  which  may  consist  of  less  than 
twelve  men  in  all  courts  not  of  record. 

18.  The  Minnesota  Constitution,  (1857-8,) 
Sec.  4  of  Art.  1,  slws  :  The  right  of  trial  by 
jury  shall  remain  inviolate,  and  shall  ex- 
tend to  all  cases  at  law  without  regard  to 
the  amount  in  controversy,  but  a  jury 
trial  may  be  waived  by  the  parties  in  all 
cases  in  the  manner  prescribed  by  law, 

19.  The  Mississippi  Constitution,  (1868) 
says.  Sec,  12  of  Art.  1 :  The  rigbt  of  trial 
bv  jury  shall  remain  inviolate. 

20.  The  Missouri  Constitution,  (1865,) 
Sec.  17  of  Art.  1,  saj'S :  That  the  right  of 
trial  by  jury  shall  remain  inviolate. 

21.  The  Nebraska  Constitution,  (1867,) 
Sec.  5  of  Art.  1,  says :  The  right  of  trial  by 
jury  shall  remain  inviolate,  but  the  Leg- 
islature may  authorize  trial  by  a  jury  of 
a  less  number  than  twelve  men  in  in- 
ferior courts. 

22.  Tlie  Nevada  Constitution,  (1864,) 
section  3  of  Art.  1,  says :  The  right 
of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate  forever.  (May 
be  waived  in  civil  cases.) 

23.  The  New  Hampshire  Constitution, 
(1792,)  Art.  16  of  part  1,  says  :  *  *  *  Nor 
shall  the  Legislature  make  any  law  that 
shall  subject  any  person  to  a  capital  pun- 
isliinent  (except  for  the  government  of 
the  arinj-  and  navy,  and  militia  in  actual 
service)  without  trial  by  jury, 
24.  The  New  Jersey  Constitution,  (1844,) 
paragraph  7  of  Art.  1,  reads  :  The  right  of 
trial  by  jury  shall  remain  inviolate. 
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25.  The  New  York  Constitution,  (1846,) 
section  2,  Art.  1,  reads  :  The  trial  by  jury, 
in  all  cases  in  which  it  has  been  hereto- 
fore used,  shall  remain  inviolate  forever. 
(May  be  waived  in  civil  cases.) 

26.  The  North  Carolina  Constitution 
(1868)  says  in  section  10  of  Art.  1 :  In  all 
controversies  at  law  respecting  i^roperty, 
the  ancient  mode  of  trial  by  jury  is  one  of 
the  best  securities  of  the  rights  of  the 
people,  and  ought  to  remain  sacred  and 
inviolable. 

27.  The  Ohio  Constitution  (1850-51) 
says  in  section  5  of  Art.  1 :  The  right  of 
trial  by  jury  shall  be  inviohite. 

28.  The  Oregon  Constitution  (1857)  in 
section  18,  Art.  1,  says:  In  all  civil  cases 
the  right  of  trial  by  jury  shall  remain  in- 
violate. 

29.  Pennsylvania's  Constitution,  (1838,) 
section  6  of  Art.  9,  saj'^s :  That  trial  by 
jurj'  shall  be  as  heretofore,  and  the  right 
thereof  remain  inviolate. 

30.  The  Rhode  Island  Constitution, 
(1842,)  section  15  of  Art.  1,  says):  The  right 
of  trial  by  jary  shall  remain  inviolate, 

31.  The  South  Carolina  Constitution, 
(1868,)  section  14  of  Art.  i  :  *  *  *  *  And 
the  General  Assembly  shall  not  enact  any 
law  that  shall  subject  any  person  to  pun- 
ishment without  trial  by  jury. 

32.  The  Tennessee  Constitution,  (1870,) 
section  6  of  Art.  1,  reads  :  Tliat  the  right 
of  trial  by  jury  shall  remain  inviolate, 
and  no  religious  or  political  test  shall 
ever  be  required  as  a  qualification  for 
jurors. 

33.  The  Constitution  of  Texas,  (1869,) 
section  12  of  Art.  1,  reads  :  *  *  *  *  And  the 
right  of  trial  by  jury  shall  remain  invio- 
late. 

34.  The  Vermont  Constitution,  (1793,) 
Art.  12  of  part  1,  reads :  That  when  any 
issue  in  fact,  proper  for  the  cognizance  of 
a  jury,  is  joined  in  a  court  of  law,  the 
parties  have  a  right  to  trial  by  jury, 
which  ought  to  remain  sacred. 

35.  The  Virginia  Constitution,  ( 1870,  )sec- 
tion  13  of  Art.  1,  reads :  That  in  contro- 
versies respecting  property,  and  in  suits 
between  mauandman,  tlie  trial  by  jury 
is  preferable  to  any  other,  and  ought  to 
be  held  sacred. 

36.  The  West  Virginia  Constitution, 
(1872,)  section  13  of  Art.  3,  reads  :  In 
suits  at  common  law,  where  the  value  in 
controversy,  exclusive  of  interests  and 
costs,  exceeds  twenty  dollars,  the  right  of 
trial  by  a  jury  of  twelve  men,  if  required 
by  either  party,  shall  be  preserved. 

31— Vol.  IV. 


37.  The  Wisconsin  Constitution,  (1848,) 
section  5  of  Art.  1,  reads  :  The  right  of 
trial  by  jury  shall  remain  inviolate  ; 
and  shall  extend  to  all  cases  at  law,  with- 
out regard  to  the  amount  in  controversy  ; 
but  a  jury  trial  may  be  waived  by  the  par- 
ties in  all  cases  in  the  manner  prescribed 
by  law. 

What  power  hasa jury,  rightfully  ?  Are 
the  twelve  men  merely  a  dozen  automatons 
to  be  moved  and  manipulated  by  a  judge, 
or  are  they  themselves  judges  of  the  law 
and  the  tiict,  or  either  ;  and  in  the  enjoy- 
ment of  this  prerogative  are  tliey  in  any 
sense,  of  right,  subordinate  to  the  court? 
In  theory  we  have  no  dispute  in  Pennsyl- 
vania. In  all  criminal  cases  the  jury  may 
judge  of  the  law  and  the  fact;  in  civil 
causes  only  of  the  fact.  But  in  practice 
and  in  solemn  truth  we  have  no  trial  by 
jury.  The  judge  who  is  generally-  an  as- 
piring politician,  if  not  a  bitter  partisan, 
comes  into  court  to  make  capital  for  the 
next  party  canvass,  and  with  an  ambition 
never  satisfied  opens  the  campaign  with 
a  flourish  of  trumpets  and  a  long  harangue 
to  the  grand  jury.  Occasionally  we  find 
this  body  composed  of  such  stamina  thart 
they  will  allow'  no  partisan  or  other  arbi- 
trary dictation  to  swerve  them  from  a  con- 
scientious performance  of  their  duty  un- 
awed  by  the  audacious  dogmatism  of  the- 
judge.  I  have  known  a  grand  jury  of 
which  Hon.  Charles  Kugler,  of  Montgom- 
ery county,  was  foreman,  in  the  face  of 
the  most  emphatic  charge  of  a  former 
judge,  dare  to  ignore  bills  of  indictment 
which  had  been  framed  in  obedience  to  a 
spirit  engendered  during  the  late  war; 
but  such  instances  of  manly  courage  in 
defense  of  human  rights,  American  liberty 
and  the  province  of  juries,  are  rare,  and 
so  rare  that  they  are  distinguished  because- 
isolated  and  historical,  because  conspicu- 
ous. 

The  Judges  of  our  day,  in  Pennsylvania, 
not  only  declare  the  law,  but  make  stump 
speeches  to  the  jury,  argue  the  cause,  and 
expressly  point  out  the  view  that  they  a* 
judges  take  of  the  evidence.  Jurors  in  the 
view  of  the  judges  are  tAvelve  blockheads, 
fitted  up  with  the  springs  and  kej's  which 
are  played  upon  by  the  judges,  and  only 
such  verdicts  are  rendered  by  the  jury  as 
the  judges  in  their  charges  suggest,  or  if 
rendered  are  allowed  to  stand.  This  is  the 
view  of  many  men  calling  themselves 
judges,  and  jurors  and  lawyers  allow  the 
whip  to  be  cracked  over  their  heads,  as- 
the  slaves  of  the  South  sank  before  thoir 
masters. 
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Bat  tliero  is  a  day  coming  when  this 
thraldom  shall  cease;  when  these  tyrants 
of  the  bench  shall  1)6  taught  that  they 
shall  not  trample  on  the  rights  of  the  peo. 
pie  with  impunity;  and  the  people  will 
rescue  thcirendangered  prerogatives  from 
the  arrogance  of  an  encroaching  judiciary, 
as  they  recently  overthrew  the  insolent 
proud  institution  of  American  slavery; 
albeit  the  soil  redeemed  and  the  liberties 
restored  did  deluge  the  land  in  blood. 

I  would  i^refer  to  educate  the  people  as 
to  their  riglits  as  jurymen,  but  tirst  of  all 
let  us  establish  the  rule  in  the  Constitu- 
tion as  a  fundamental  law  either  that 
hereafter  there  must  be  nothing  but  trial 
by  judge  or  else  trial  by  jury  in  all  its 
pristine  purity  and  integrity. 

Biackstone  has  told  us : 

"When  the  evidence  on  both  sides  is 
closed,  and  indeed  when  any  evidence 
hath  been  given,  the  jury  cannot  be  dis- 
charged (unless  in  cases  of  evident  neces- 
sity) till  they  have  given  in  their  verdict ; 
but  are  to  consider  of  it  and  deliver  it  in, 
with  the  same  forms  as  in  civil  causes; 
only  they  cannot  in  a  criminal  case  which 
touches  life  or  member  give  a  privy  ver- 
dict. But  the  judges  may  adjourn  while 
the  jury  are  withdrawn  to  confer  and  re- 
turn to  receive  the  verdict  in  open  court. 
And  such  public  or  open  verdict  may 
be  general,  guilty  or  not  guilty,  or 
special,  setting  forth  all  the  circumstances 
of  the  case,  and  praying  the  judgment  of 
the  court,  whether,  for  instance,  on  the 
facts  stated,  it  be  rendered  manslaughter 
or  no  crime  at  all.  lids  is  where  they 
doubt  the  matter  of  law,  and  therefore 
choose  to  leave  it  to  the  determination  of 
the  court,  though  they  have  an  unques- 
tioned right  of  detei' mining  upon  all  the  cir- 
cumstances and  finding  a  general  verdict 
af  they  prefer  so  to  hazard  a  breach  of 
their  oaths." 

That  is,  the  jury  are  under  oath  to  ren- 
der a  true  verdict  according  to  law,  and 
under  the  responsibilities  of  that  oath  if 
they  choose  to  run  the  risk  they  can  find 
the  law  contrary  to  the  direction  of  the 
court;  an  English  jury  have  the  unques- 
tioned and  unqwestionable  right  to  do  so. 

It  is  curious  to  observe  how  much  more 
carefully  and  jealously  the  rights  of  the 
subjects  are  guarded  in  the  aristocratic 
monarchical  government  of  Great  Britain 
than  those  of  the  citizens  of  the  free  Com- 
monwealth of  Pennsylvania. 

In  England  the  jury  have  an  unques- 
tionable right  of  determining  both  the  law 
and  the  fact,  if  they  choose,  in  criminal 


cases,  while  here  they  shall  not  be  per- 
mitted to  sit  in  crin\inal  or  civil  causes 
vinless  they  take  the  law  from  the  judge 
and  render  a  verdict  in  matter  of  law  as 
he  shall  direct. 

Tlae  gentleman  from  Chester  alluded  to 
the  appointment  by  Governor  Shunk  of 
his  son-in-law  to  be  judge  in  Chester 
county,  under  the  old  Constitution  ;  well, 
long3^ears  afterwards  this  same  son-in-law 
became  judge  in  Montgomery  county  and 
he  framed  every  verdict  that  was  rendered 
during  the  ten  years  he  sat  on  the  bench, 
except  in  one  instance,  when  a  jury,  of 
which  the  Hon.  Thos.  P.  Knox,  of  Norris- 
town,  was  foreman,  rendered  a  verdict 
not  exactly  in  accord  with  the  wishes  of 
the  judge,  and  he  immediately  upon  the 
rendition  of  the  verdict  drew  his  uplifted 
hand  across  his  compressed  lips  and  said 
"that  verdict  is  set  aside."  This  is  not 
trial  by  jury,  but  trial  by  judge — a  sys- 
tem of  judicature  perhaps  more  useful  in 
the  discovery  of  truth  and  in  the  admin- 
istration of  justice  in  the  eyes  of  some 
people;  but  it  is  not  trial  by  jury.  The 
judge  was  pure  and  thought  he  was  right. 
How  fearful  it  would  have  been  if  he  had 
been  wrong. 

It  is  admitted  that  the  jury  have  the 
power  even  here  to  decide  for  themselves 
the  law  and  the  fact,  but  it  is  attempted 
to  separate  that  pozt^er  from  the  right.  No 
such  distinction  is  recognized  in  England; 
and  it  is  believed  that  the  instance  is  not 
to  be  met  with  in  our  government  of  the 
power  to  do  an  act  being  conferred  on  one 
branch  of  the  government  and  the  right 
to  exercise  that  power  conferred  on  anoth- 
er. The  pardoning  j^ower  is  conferred  on 
the  Executive  ;  who  ever  supposed  that 
the  right  to  exercise  that  power  did  not 
also  appertain  to  the  same  department? 
Wherever  there  is  in  a  government  a 
grant  ot  power  to  any  department,  unless 
the  right  to  exercise  that  power  is  in  ex- 
press terms  limited,  it  is  believed  the 
right  follows. 

Lord  Coke  says  :  "On  the  one  hand,  ns 
the  jury  may  as  often  as  they  think  fit 
find  a  general  verdict,  I  therefore  think 
it  unquestionable  that  they  may  so  far 
decide  upon  the  law  as  well  as  the  fact, 
such  a  verdict  necessarily  involvingboth. 
In  this  I  have  the  authority  of  Littleton 
himself,  who  hereafter  wi'ites  that  if  the 
inquest  (i.  e.  the  jury)  will  take  upon 
themselves  the  knowledge  of  the  law 
upon  the  matter  they  may  give  the  ver- 
dict generally.  Upon  the  whole,  as  my 
mind  is  aflected  with  this  interesting  sub- 
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ject,  the  result  is  that  the  immedinte  and 
direct  right  of  deciding  upon  questions  of 
law  is  entrusted  to  tlie  judges;  that  in  a 
jur3'  it  is  only  incidental ;  that  in  the  ex- 
ercise of  this  incidental  right  the  latter  are 
not  only  placed  under  the  supciinten- 
denc3  of  the  former  but  are  in  some  de- 
gree controllable  by  them  ;  and  therefore 
that  in  all  points  of  laiv  arising  on  a  trial 
juries  ought  to  show  the  most  respectful 
deference  to  the  advice  and  recommenda- 
tion of  the  judges."  Unquestionably  the 
jury  should  show  respectful  deference  to 
the  advice  and  recommendation  of  the 
judges  ;  but  this  is  a  very  different  thing 
from  the  Pennsylvania  practice  of  sur- 
rendering their  judgments  and  conscien- 
ces to  the  court,  and  tamely  taking  for  the 
law  whatever  the  judge  may  see  fit  to  tell 
them.  Lord  Coke  adds  :  "Maj^  this  wise 
distribution  of  power  between  the  two 
(court  and  jury)  long  continue  to  tloarish 
unspoiled  either  by  the  proud  encroach- 
ments of  ill-designing  judges  or  the  wild 
presumption  of  licentious  juries." 

English  history  is  not  wanting  in  in- 
stances of  ill-designing  judges  encroach- 
ing upon  this  palladium  of  liberty  and 
urging,  instructingand  directing  tlie  jury 
to  surrender  and  yield  up  this  right  and 
take  the  law  from  the  court;  and  to  the 
everlasting  honor  of  English  juries  be  it 
remembered  that  that  same  English  his- 
tory tells  of  a  manly,  independent  and  ef- 
fectual resistance  on  their  part  to  such  en- 
eroachmentson  theirprerogative.  In  this 
country  tlie  Hon.  John  P.  Hale,  of  New 
Hampshire,  is  the  most  notable  instance  of 
independence  in  theassertion  of  the  rights 
and  powders  of  jurors ;  and  to  his  unanswer- 
ableargument,  published  thirty  yearsago, 
in  vindication  of  his  course  towards  Chief 
Justice  Joel  Parker,  of  the  Superior  Court 
of  Judicature  of  Connecticut,  lam  indebt- 
ed for  the  most  valuable  hints  I  have  been 
able  to  collect  from  any  American  writer 
on  this  great  theme.  He  cites  the  trial  of 
John  Isilburne  for  high  treason  in  1519 
(2St.  Tr.,  G9,  81,  82.)  The  prisoner  in- 
sisted that  the  jury  were  judges  of  law 
and  fiict,  but  the  court  denied  it.  He  in- 
sisted upon  the  privilege  of  rending  law 
to  the  jury,  but  the  court  refused  it.  The 
jury,  however,  acquitted  him,  contrary 
to  the  instruction  and  direction  of  the 
court,  and  the  jury  by  order  of  Parlia- 
ment were  examined  before  the  Council 
of  State  for  giving  such  a  verdict.  Here 
then  were  the  king,  the  counsel  and  the 
Parliament,  all  on  one  side,  and  on  the 
other  an  humble  individual  with  no  shield 


to  interpose  between  himself  and  the 
mighty  oombination  arrayed  against  him 
save  "twelve  good  men  and  ti'ue,"  and 
the  manner  in  which  those  twelve  men 
discharged  themselves  of  the  tremendous 
responsibility  then  resting  upon  them  is 
an  everlasting  honor  to  their  names  and 
should  be  known  wherever  the  trial  by 
jury  is  in  vogue  among  the  people  : 

Thomas  Green,  Tullow  Chandler,  in  an- 
swer to  questions  proposed  to  him,  said 
"That  he  did  discharge  his  conscience  in 
what  he  then  did,  and  he  will  give  no 
other  answer  to  any  questions  which  shall 
be  asked  him  upon  that  matter. 

iSIichal  Raj'ner,  Leather  iSeller,  said 
"That  he  was  satisfied  in  the  verdict  he 
gave  in  that  case  and  that  he  should  give 
no  other  answer  thereto,"  but  said  "  that 
he  and  the  rest  of  the  jury  took  them- 
selves to  be  judges  of  matter  of  law  as 
well  as  matter  of  fact ;  although  he  con- 
fessed that  the  Bench  did  say  that  they 
w"ere  only  judges  of  the  fact." 

Thomas  Tunman,  Salter,  said  "  He  was 
sworn  to  find  according  to  the  issue  and 
the  evidence,  and  that  he  did  find  accord- 
ing to  his  conscience,  and  positively  re- 
fused to  give  any  other  answer." 

Emanuel  Hunt,  said  "That  what  was 
found  was  done  by  the  consent  of  all,  and 
did  satisfy  their  consciences  therein  ;  and 
refused  to  give  any  other  answer." 

James  Stevens,  Haberdasher,  said  "The 
jury  having  weighed  all  which  w-as  said, 
and  conceiving  themselves,  (notwith- 
standing what  was  said  by  the  counsel 
and  bench  to  the  contrary)  to  be  judges 
of  LAW  as  well  as  of  fact  they  found  him 
not  guilty." 

Richard  Tomlins,  Bookbinder,  refused 
to  give  any  answer  to  the  question  pitt  to 
him,  and  said  "  He  was  not  bound  to  give 
any  account  of  what  ho  did  in  that  busi- 
ness but  to  God  himself." 

William  Hitchcock,  Woollen  Draper, 
said  "He  had  discharged  his  conscience 
in  what  he  had  done  and  would  give  no 
further  answer." 

Thomas  Evershot,  Woollen  Draper,  said 
"He  was  satisfied  in  his  own  conscience  in 
what  he  did." 

Thomas  Smith,  Haberdasher,  said  "He 
■was  called  to  serve  his  country  in  this 
particular;  and  that  he  had  done  it  accoid- 
ing  to  the  best  of  his  understanding." 

Gilbert  Gayne,  Grocer,' said  "That  the 
jury  did  find  as  they  did,  because  they 
took  themselves  to  be  judgesof  the  LAW 
as  well  as  of  the  fact,  and  although  the 
judges  did  declare  they  were  the  judges 
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of  the  fact  only ;  yet  the  jury  were  other- 
wise persuaded  from  what  they  heard  out 
of  thelaw books."  If  thatstern spirit  which 
dwelt  in  tlie  lieartsof  our  forefatliers  be  not 
altogetlior  extinct  and  the  attempt  shall 
again  be  made  to  compel  jurors  to  promise 
to  take  the  law  from  the  judge  in  a 
criminal  trial,  it  is  hoped  some  juror  will 
answer  in  the  spirit  and  dignity  of  a  free- 
man that  he  will  discharge  liis  conscience 
and  refuse  to  answer  further,  or  taking 
the  still  higher  ground  of  the  honest 
bookbinder  refuse  to  answer  any  one  but 
God  himself.  Let  j  urors  take  this  ground 
once  or  twice  and  they  and  their  rights 
will  be  more  respected  by  the  court. 

Juries  should  remember  that  they  are 
not  the  creatures  either  of  the  court  or 
the  Legislature,  but  of  the  Constitution 
and  that  they  are  responsible  to  God  and 
their  consciences  for  the  performance  of 
their  duty. 

The  most  memorable  occasion  on  whicli 
this  matter  was  brouglit  to  the  attention 
of  the  English  nation  was  the  trial  of  the 
[)3aa  of  St.  Asaph  in  17S3  for  libel,  and  in 
which  Mr.  Erskine  made  tlie  great  argu- 
ment in  favor  of  the  prerogatives  of 
jurora,  pronounced  by  Mr.  Fox  the  finest 
argiimont  in  the  English  language;  and 
Parliament  adopted  the  sentiments  of  this 
speech  immediately  by  embodying  them 
in  the  form  of  public  law.  Tlie  principles 
of  this  famous  spHeeh  are  simply  that  in 
criminal  trials  the  jury  not  only  have  the 
power,  but  a  constitutional  legal  right  to 
juig3  of  and  pass  upon  both  the  law  and 
facts  and  that  tlrisis  a  right  fit  to  be  exer- 
cised.    (State  Trials,  vol.  21,  848.) 

He  showed  conclusively  that  iuries 
were  in  operation  dispensing  justice  for 
many  centuries  without  the  control  or  in- 
tervention of  any  judicial  authority  del- 
egated to  fixed  magistrates  appointed  by 
the  crown.  Although  the  court  before 
whom  this  transcendent  ofFn-t  was  made, 
had  not  the  magnanimity  to  adopt  its  rea- 
sonings and  its  principles,  yet  the  pris- 
oner had  no  sentence  passed  upon  him, 
but  was  discharged  on  some  trivial  tech- 
nical objection,  and  was  received  by  the 
Iniople  with  bonfires,  illuminations  and 
other  testimonies  of  attachment  and  grat- 
ulation,  the  principles  of  Mr.  Erskine 
were  adopted  by  the  people  and  Parlia^ 
meat,  while  the  court  had  the  poor  satis- 
faction of  over-ruling  the  argument  while 
they  did  not  dare  to  condemn  the  pris- 
oner. 

Perhaps  the  most  lucid  and  convincing 
statement  of  the  law  on  this  subject  ever 


laid  down  by  an  American  jurist  is  the 
opinion  of  Judge  Kent,  in  the  case  of 
'•People  vs.  Croswell,"  3  Johnson's  Cases 
337.  He  says,  speaking  of  the  jury,  "they 
are  the  only  judges  from  whose  sentence 
the  indicted  are  to  expect  life  or  death. 
Upon  their  integrity  and  undei-standing 
the  lives  of  all  that  are  brought  intojudg- 
ment  do  ultimately  depend.  From  their 
verdict  tJiere  is  no  aj^peal.  Tliey  resolve 
both  LAW  and  fact,  and  this  has  always 
been  their  custom  and  practice." — Essay 
on  the  poieei  and  duty  of  grand  juries,  p.  7. 

Judge  Story,  in  speaking  of  Judge  Kent, 
afterwards  Chancellor  Kent,  says:  "I 
gladly  avail  myself  of  this  as  well  as  of 
every  other  occasion  to  recommend  his 
learned  labors  to  those  who  seek  to  study 
tlie  law  or  the  Constitution  with  a  liberal 
and  enlightened  spxv'ii.'" -Story's  Commen- 
taries on  the  Constitution,  p.  515,  note. 

"  In  every  criminal  case  upon  the  plea 
of  not  guilty,  the  jury  may,  and  indeed 
they  must,  unless  they  choose  to  find  a 
special  verdict,  take  upon  themselves  the 
decision  of  the  law,  as  well  as  the  fact, 
and  bring  in  a  verdict  as  comprehensive 
as  the  issue ;  because,  in  every  such  case, 
the}'  are  charged  with  the  deliverance  of 
the  defendant  from  the  crime  of  which  he 
is  accused.  The  indictment  not  only  sets 
forth  the  particular  fact  committed,  l)ut  it 
specifies  the  nature  of  the  crime.  Treasons 
are  laid  to  be  done  traitorously,  felonies 
feloniously,  and  public  libels  to  be  pub- 
lished sediciously.  The  j  ury  are  called  to 
try,  in  the  case  of  a  traitor,  not  only 
v/hether  he  committed  the  act  charged, 
but  whether  he  did  it  trailoro^isly ;  and  in 
the  case  of  a  felon,  not  only  whether  he 
killed  such  an  one  or  took  such  a  person's 
property,  but  whether  ho  killed  with 
malice  prepeyise,  or  look,  the  property /eZ- 
onioudy.  So  in  the  case  of  a  public  libeller, 
the  jury  are  to  try,  not  only  whether  he 
published  such  a  writing,  but  whether  he 
published  it  seditiously.  In  all  these 
c-ises,  from  the  nature  of  the  issue,  the 
jury  are  to  try  not  only  the  fact,  but  the 
crime,  and  in  doing  so,  they  must  judge 
of  the  intent,  in  order  to  determine  whether 
the  charge  be  true,  as  set  forth  in  the  in- 
dictment. {Dagge  on  Criminal  Law,  b.  1. 
c.  11.  a.  2.)  The  law  and  fact  are  so  in- 
volved, that  the  jury  are  under  an  indis- 
pensable necessity  to  decide  both,  unless 
they  separate  them  by  a  special  verdict. 

This  right  in  the  jury  to  determine  the 
law  as  well  as  the  fact  has  received  the 
sanction  of  some  of  the  highest  authorities 
in  the  law. 
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The  inquest,  says  Littleton  (s.  368.)  may- 
give  a  verdict  as  general  as  the  charge, 
if  they  will  take  upon  themselves  the 
knowledge  of  the  law.  The  same  princi- 
ple is  admitted  by  Coke,  and  other  ancient 
judges  ;  (Co.  Litt.  228.  a.  4.  Co.  53.  b.  Wvey, 
Ch.  J.  Hob.  227.)  although  they  allege  it 
to  be  dangerous  for  tlie  jury  to  do  so,  be- 
cause if  they  mistake  the  law,  they  run 
the  hazard  of  an  attaint.  As  the  jury,  ac- 
cording to  Sir  Matthew  Hale,  assist  the 
judge  in  determining  points  of  law.  And 
it  is  the  conscience  of  the  jury,  he  observes, 
that  must  pronounce  the  prisoner  guilty 
or  not  guilty.  It  is  thoj^,  and  not  the 
judsre,  that  take  upon  them  his  gviilt  or 
innocence.  (Hist.  Com.  Law,  c.  12.  JET.  P. 
C,  vol.  2.  313.) 

Following  Lilburne's  trial  was  Bush- 
nell's  case  (Vaughan  ISo.  Sir  T. 
Jones  13.)  He  was  one  of  the  jurors,  on 
the  trial  of  an  indictment  for  a  misde- 
meanor, before  the  court  of  03'er  and  ter- 
miner in  London,  and  was  fined  an  i  com- 
mitted, because  he  and  the  other  jurors 
acquitted  the  defendant  against  full  proof, 
and  against  the  direction  of  the  court  in 
matter  of  law.  He  was  brought  into  tlie 
court  of  C.  B  upon  habeas  corpus  and-  dis- 
charged ;  and  Lord  Ch.  J.  Vaughnn  de- 
livered, upon  that  occasion  in  behalf  of 
the  court,  a  learned  and  profound  argu- 
ment in  fiivor  of  the  rights  of  the  jury. 
He  admitted  that  where  tlie  law  and  fact 
were  distinct,  the  provinces  of  the  court 
and  jury  were  exclusive  of  each  other,  so 
tliat  if  it  be  demanded  what  is  a  tact,  the 
judge  cannot  answer  it,  and  if  what  is 
tlie  law,  the  jury  cxnnot  answer  it.  But 
that  upon  all  general  issues,  where  the 
jury  find  a  general  verdict,  they  resolve 
both  law  and  fact  completely,  and  not 
the  fact  by  itself. 

Upon  the  trial  of  Algernon  Sidney,  (3 
St.  Tr.  817,)  the  question  did  not  distinct- 
ly arise,  but  Lord  Ch.  J.  Jeffries,  in  his 
charge  to  the  jury,  told  them  that  it  was 
the  duty  of  the  court  to  declare  the  law 
to  the  jury,  and  the  jury  tvcre  bound  to  re- 
ceive their  declaration  of  the  law.  They 
did,  in  that  case,  unfortunately,  receive 
the  law  from  the  court,  and  convicted  the 
prisoner,  but  his  attainder  was  afterward 
reversed  by  Parliament ;  and  the  law,  as 
laid  down  on  that  trial,  was  denied  and 
reprobated,  and  the  violence  of  the  judge, 
and  severitj^of  the  jury,  held  up  to  the 
reproach  and  detestation  of  posterity. 
Tlie  case  of  the  Seven  Bishops  (4  St.  Tr.) 
is  a  precedent  of  a  more  consoling  kind  ; 
it  was  an  auspicious  and  memorable  in- 


stance of  the  exercise  of  the  right  of  the 
jury  to  determine  both  the  law  and  the 
fact.  The  counsel  'on  the  trial  went  at 
large  into  the  consideration  of  the  law, 
the  intent  and  tlie  fact;  and  although  the 
judges  differed  in  opinion  as  to  what  con- 
stituted a  libel,  they  all  gave  their  opin- 
ions in  the  style  of  advice,  not  of  direc- 
tion, and  expressly  referred  the  law  and 
the  fact  to  the  jury.  Mr.  J.  Holloicay,  in 
particular,  observed  that  whether  libel  or 
not  depended  upon  the  ill  intent,  and  con- 
cluded by  telling  the  jury,  lY  was  left  to 
them  to  determine. 

In  the  case  of  Tuchin,  (h  St.  Tr.  542,) 
who  Avas  tried  for  a  libel  before  Ch.  J. 
Holt,  in  1704,  the  judge,  in  his  charge  to 
the  jury,  expressly  submitted  to  them  the 
whole  question  on  the  libel.  After  rea- 
soning on  the  libellous  nature  of  the  iiub- 
lication,  he  observes  that  no%v  they  are  to 
consider  whether  the  words  he  had  read  to 
them,  did  not  tend  to  beget  an  ill  opinion  of 
the  administration  of  the  government. 

But  it  is  needless  to  multiply  author- 
ity. It  is  settled  in  the  United  States, 
and  no  more  significant  instance  of  the 
independence  of  juries  and  the  ability 
and  firmness  of  counsel  in  maintaining 
their  prerogatives  is  known  than  that  in 
which  Judge  Woodward,  now  a  member 
of  this  Convention,  for  his  client  in  Pike 
county  held  the  then  judge  to  the  law, 
obtained  a  verdict  approved  by  all  disin- 
terested people,  but  in  defiance  of  the 
dictum  of  the  courts,  and  by  lawyer's  and 
jury's  devotion  to  their  rights  prevented 
the  conviction  of  a  poor  engineer  who 
while  sleeping  with  his  train  on  a  siding, 
not  in  violation  of  an3'^  rule  of  the  compa- 
ny, unconsciously  moved  his  train  of  cars 
and  caused  the  death  of  several  people. 
The  judge  dared  to  rebuke  the  jury  for 
their  verdict.  Mr.  Woodward  defended 
the  jury.  A  loud  noise  ensued  and  the 
judge  resigned  his  office. 

The  present  mode  of  jury  trials  is  a 
fraud ;  the  grandest,  most  fearful  fraud 
known  to  a  free  people.  A  suitor  sits  in 
the  temple  wliere  iVyustice  is  adminis- 
tered and  hears  the  j  udge  charge  his  cause 
away  and  direct  the  verdict  of  the  jury ; 
the  lawyer  excepts  to  the  charge  and  re- 
quests it  to  be  written  and  filed.  Per- 
haps six  months  afterwards  the  judge 
writes  out  the  charge  from  his  skeleton 
notes,  after  he  has  tried  fifty  other  cases, 
and  files  it,  and  it  is  no  more  like  the  ar- 
gument he  addressed  to  the  jury  than  the 
photograjih  of  a  delegate  to  this  Conven- 
tion   is  like  his   bowels  and  brain  and 
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blood.  The  poor  client  loses  his  case,  and 
the  judge  sits  unharmed  upon  his  throne. 

I  would  have  every  charge  written  out 
in  full  before  delivery,  read  to  the  jury 
and  during  the  reading  the  judge  and 
jury  should  stand,  and  not  remain  seated 
as  is  often  the  case.  At  the  close  of  the 
law  instructions  from  the  judge,  the 
charge  should  be  handed  to  the  jury  and 
after  the  rendition  of  the  verdict  should 
be  tiled  of  record  in  the  cause. 

This  course  would  keep  juries  awake 
by  keeping  them  on  their  feet  during  the 
delivery  of  a  long  dull  charge,  would 
compel  the  judges  to  be  truthful  and 
fair  in  their  utterances,  and  would  ena- 
ble all  suitors  to  get  their  cases  honestly 
and  fairly  before  the  Supreme  Court  for 
revision.  This  is  never  done  now  in  a 
jury  trial  where  unwritten  charges  are 
delivered.  It  cannot  be  done.  It  is  im- 
possible for  a  conscientious  judge  to 
remember  his  charges  so  as  to  write  them 
out  accurately;  and  a  judge  Avithout  a 
conscience  would  not  care  to  try  to 
remember. 

The  juries  stand  now  in  several  States. 

In  Arizona  Territory  they  sit  or  stand  as 
they  prefer. 

In  Maryland  the  judge  never  "  sums 
up"  to  the  jury. 

In  Nevada  the  judge  is  required  to  re- 
duce his  cliarge  to  writing  before  deliv- 
ery, and  in  civil  causes  must  do  so  when- 
ever requested. 

In  Connecticut  the  judge  and  jury  both 
stand  during  the  delivery  of  the  charge. 

In  New  York  the  jury  generally  stand, 
but  it  is  not  an  invariable  rule. 

In  Tennessee  the  judge  nmst  deliver  a 
written  charge  when  requested. 

In  Indiana  tlie  same  rule  prevails  as  in 
Tennessee. 

In  Florida  tlie  charge  must  be  written, 
and  the  Supreme  Court  have  held  it  to  be 
an  error  if  any  part  bo  delivered  before  it 
be  reduced  to  writing. 

In  Iowa  the  charge  must  be  reduced  to 
writing  and  delivered  in  writing. 

In  Montana  the  charge  must  be  re- 
duced to  writing  before  it  is  delivered. 

In  Wisconsin  the  charge  must  be  re- 
duced to  writing. 

In  Nebraska  the  charge  must  bo  writ- 
ten before  delivery  if  requested,  and  if 
judge  or  jury  stand  both  must  do  so. 

In  Texas  no  judge  sliall  charge  the  jury 
on  the  weight  of  the  evidence,  or  is  al- 
lowed to  discuss  the  facts  ;  and  there  are 
many  other  restrictions  on  the  judge. 


In  Oregon  it  is  as  in  Pennsylvania  :  The 
act  of  Assembly  of  April  lo,  1837,  requires 
a  written  charge  if  requested  by  an  attor- 
ney. But  we  all  know  how  it  provokes 
tlie  ire  of  a  judge  to  invoke  the  aid  of  tliis 
act  of  Assembly.  A  lawyer  might  as 
well  get  up  behind  the  bench  and  kick 
the  judge  in  the  seat  of  justice  and  tear 
his  legal  tender,  as  to  request  him,  how- 
ever politely,  to  write  down  his  charge 
before  addressing  it  to  the  jury. 

I  have  no  personal  grievances.  I  have 
voted  in  this  Convention  consistently  for 
the  electimot  judges  by  the  people,  and 
against  the  section  providing  for  tlie  ap- 
pointment of  judges  by  the  tioverner.  I 
speak  against  the  system,  not  the  judge 
in  our  district,  against  whom  I  had  the 
honor  to  be  the  Republican  candidate 
when  he  was  first  elevated  to  the  bench. 
I  would  gladly,  in  one-half  of  the  cases 
tried  in  the  common  pleas,  waive  a  jury 
trial  altogether  and  submit  to  the  determ- 
ination of  such  a  lawj-er  as  Judge  Ross, 
and  I  always  prefer  a  case  stated  to  a  te- 
dious trial  in  court.  But  what  I  inveigh 
against  with  all  the  ardor  of  my  soul,  is 
that  when  twelve  men  are  called  accord- 
ing to  the  rule  of  the  common  law  of  our 
laud  to  try  an  issue  between  our  citizens, 
that  they  shall  have  the  right  which,  time 
out  of  mind,  has  belonged  to  them,  of  de- 
ciding the  questions  according  to  the  law 
and  the  evidence,  without  dictation  from 
the  court. 

I  admit  that  the  best  evidence  of  what 
the  law  is,  is  what  the  j  udge  says  it  is,  but 
it  is  the  duty  of  the  jury  to  make  the  ap- 
plication of  the  law  and  find  the  facts.  It 
will  be  said  that  the  judge  cannot  pause 
in  every  trial  to  write  out  his  charge  be- 
fore he  delivers  it  to  the  jury.  But  he 
can.  He  can  cite  the  law  by  book  and 
page  in  the  written  charge,  and  as  f(>r  the 
testimony  he  has  nothing  to  do  with  it, 
and  has  no  right  to  speak  of  the  weight  of 
the  evidence  to  the  jury.  Judge  Haines, 
of  West  Chester,  who  was  not  considered 
an  active  man  at  all,  in  one  ot  the  most 
important  trials  ever  had  in  Montgomery 
county — Smith  vs.  yorristown  linilroad 
Company — wrote  out  his  charge,  and  im- 
mediately upon  the  conclusion  of  the  ar- 
gument of  counsel,  read  it  to  the  jury  and 
thenliled  it  with  the  prothonotary.  There 
was  neither  an}'  difficulty  about  what  was 
contained  in  that  charge  nor  a  moment's 
delay  in  its  delivery.  It  was  a  master- 
piece of  fairness  and  perspicuity.  In  im- 
portant causes  the  counsel  could  prepare 
charges  for  the  judge,  and  the  judge  could 
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mark  the  one  which  he  holds  to  be  law, 
^'allowed,"  and  the  other  "refused,"  as 
is  done  now  in  nnany  courts  in  the  United 
States.  I  once  tried  a  very  important 
cause  in  Chicago,  in  the  circuit  court  of 
the  United  States  for  the  Northern  dis- 
trict of  Illinois,  and  I  was  astonished  t.o 
see  how  readily  Judge  Blodgitt  submitted 
his  charge  in  writing  the  moment  the  ciise 
was  concluded. 

It  is  also  said  that  short-hand  reporters 
are  now  provided  for,  and  the  counties 
can,  under  the  act  of  Assembly  of  April 
13,  18G7,  secure  the  services  of  a  phono- 
grapher  to  follow  the  judge  and  write 
down  as  he  speaks  what  he  says.  It  is 
rare  that  such  an  accomplished  reporter 
could  ever  be  secured  in  the  rural  dis- 
tricts, especially  at  the  salary'  fixed,  live 
dollai-s  per  day.  The  judges  have  power 
to  make  the  appointment,  but  may  nev- 
er exercise  it.  It  also  fearfully  increases 
the  expenses  of  legal  proceedings  ;  for  all 
parties  requiring  copies  of  the  phcmogra- 
phv  must  pay  for  it  as  for  exemplifica- 
tions of  records.  No  one  but  a  scholar  in 
the  art  could  make  the  copy. 

If  jurors  should  make  clear  mistakes 
the  remedy  is  always  at  hand  and  under 
the  control  of  tlie  court  ujion  amotion,  for 
new  trial.     But  enough. 

In  nearly  all  the  States  there  are  either 
constitutional  or  statutory  restrictions,  or 
both,  on  the  right  of  the  judge  to  charge 
the  jury,  and  in  all  States  there  is  a  care- 
ful guardianship  over  the  sacred  right  of 
trial  by  jury,  free  from  the  interference  of 
those  judges  who  are  accustomed,  when 
left  unrestrained,  to  transcend  their  pe- 
culiar province.  As  the  distinguished 
gentleman  from  York  (Hon.  J.  S.  Black) 
has  said,  "since  the  days  of  Niinrod  no 
iTian  ever  had  power  or  thought  he  had  it 
but  that  he  held  on  to  it,'"  and  aggran- 
dized it  rather  than  abated  his  Iiold  upon 
it  in  the  exeicise  of  his  supposed  jireroga- 
tives. 

It  is  said  that  after  the  book  of  .Tudges 
comes  the  book  of  Kings;  and  one  of 
America's  greatest  statesmen  (Charles 
Sumner)  in  1854  gave  utterance  to  a  great 
deal  of  truth  in  a  few  sentences  when  he 
said :  "  For  myself,  let  me  say  that  I 
hold  judges  in  much  respect;  but  I  am 
too  familiar  with  the  history  of  judicial 
proceedings  to  regard  them  with  any  su- 
perstitious reverence.  Judges  are  but 
men,  and  in  all  ages  have  shown  a  full 
share  of  human  frailty.  Alas!  Alas!  the 
worst  crimes  of  history  have  been  perpe- 
trated under  their  sanction.    The   blood 


of  martyrs  and  of  patriots  crying  from 
the  ground  summon  them  to  judgment. 
It  was  a  judicial  tribunal  which  con- 
demned Socrates  to  drink  the  fatal  hem- 
lock, and  which  pushed  the  Savior  bare- 
foot over  the  pavements  of  .lerusalem 
bending  beneath  his  cross.  It  was  a  judi- 
cial tribunal  which,  against  the  testimony 
and  entreaties  of  her  father,  surrendered 
the  fair  Virginia  as  a  slave;  which  ar- 
rested the  teachings  of  the  great  apostle  to 
the  Gentiles,  and  sent  liim  in  bonds  from 
Judea  to  Rome;  which,  in  tlie  name  of 
the  Old  Religion,  adjudged  the  saints  and 
fathers  of  the  christian  church  to  death, 
in  all  its  most  dreadful  forms,  and  which 
afterwards,  in  the  name  of  the  New  Re- 
ligion, enforced  the  tortures  of  the  inqui- 
sition amidst  tlie  shrieks  and  agonies  of 
its  victims,  while  it  compelled  Galileo  to 
declare,  in  solemn  denial  of  the  great 
truth  he  had  disclosed,  tliat  the  earth  did 
not  move  around  the  sun.  It  was  a  judi- 
cial tribunal  which  in  France,  during  the 
long  reign  of  her  monarchs,  lent  itself  to 
be  the  instrument  of  every  tj'ranny,  a.s 
during  the  brief  reign  of  terror  it  did  not 
hesitate  to  stand  fortli  the  unpitying  ac- 
cessory of  the  unpitying  guillotine. 

"Aye,  sir,  it  was  a  judicial  tribunal  in 
England,  surrounded  l)y  all  the  forms  of 
law,  which  sanctioned  every  despotic  ca- 
price of  Henry  the  Eighth,  from  the  un- 
just divorce  of  his  queen  to  the  beheadiag 
of  Sir  Thomas  More;  which  lighted  the 
fires  of  persecution  that  glowed  at  Oxford 
and  Smitlifteld  over  the  cinders  of  Lati- 
mer, Ridley  and  John  Rogers;  which, 
after  elaborate  argument,  upheld  the  fatal 
tyranny  of  sliip-money  against  the  patriot 
resistance  of  Hampden;  which,  in  defi- 
ance of  justice  and  liumanity,  sent  Sidney 
and  Russell  to  the  bloclc ;  which  persist- 
ently enforced  the  lawsof  conformity  that 
our  Puritan  fatliers  persistently  refused 
to  obe}',  and  which  afterwards,  with  Jef- 
fries on  the  bench,  crimsoned  the  pages 
of  English  history  witli  massacre  and 
murder,  even  with  tlie  blood  of  innocent 
women.  It  was  a  judicial  tribunal  which 
hung  witches  at  Salem,  affirmed  tlie  con- 
stitutionality of  the  old  stamp  act,"  deci- 
ded both  wa3'S  on  the  question  of  the 
present  legal  tender  law,  and  to-day  no 
judicial  tribunal  will  ever  determine  a 
political  question  except  in  accordance 
with  the  political  views  of  a  majority  of 
the  court.  Let  us  preserve  trial  by  jury. 
Keep  court  and  jury  separate,  and  we 
shall  always  have  untarnished  esteem  for 
the  Right  Inviolate. 
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The  Chairman.  The  question  is  on  the 
amendment  of  the  delegate  from  Mont- 
gomery (Mr.  Corson.) 

The  amendment  was  rejected,  ayes 
twenty-three;  less  than  a  majority  of  a 
qnorum. 

Mr.  CuYLER.  I  desire  to  ask  if  the 
schedule  of  this  report  has  been  gone 
through. 

The  Chairman.  The  schedule  is  not 
part  of  the  report  referred  to  the  commit- 
tee of  the  whole. 

Mr.  CuvLER.  Then  I  desire  to  px-opose 
an  amendment  to  the  report  itself  as  a 
new  section : 

"The  court  of  nisi  prius  as'heretofore  ex- 
isting and  established  in  the  city  and 
county  of  Philadelphia  shall  continue  and 
be  holden  by  the  judges  of  the  Supreme 
Court,  who  shall  detail  from  time  to  time 
one  of  their  number  to  preside  over  the 
same.  The  Legislature  may  prescribe 
from  time  to  time  the  nature  and  extent 
of  the  jurisdiction  of  said  court  and  the 
mode  of  exercising  the  same." 

Mr.  CoRBETT.  Now  I  rise  to  a  point  of 
order.  Tlie  twenty-first  section  of  the  re- 
port as  adopted  by  the  committee  of  the 
whole  expressly  abolishes  this  court,  and 
it  has  been  adopted  by  this  committee. 

The  Chairman.  The  pomt  of  order  is 
not  well  taken  for  the  reason  that  the  sec- 
tion (Xo.  21)  abolishes  the  msijorius  court 
generally ;  and  this  i^rovides  for  a  nisi 
prills  court  in  the  city  of  Philadelphia. 

Mr.  Mann.  I  rise  to  a  question  of  or- 
der. The  article  as  reported  has  been 
gone  through  with  and  the  Chairman  so 
stated.  Now  new  matter  is  introduced 
Avhich  we  have  gone  substantially  over. 
We  shall  never  get  through  if  the  Chair 
withdraws  the  decision  and  opens  the 
whole  article  for  new  discussion. 

The  Chairman.  The  Chair  will  again 
state  that  he  has  decided  that  the  report 
was  gone  through  with, but  outof  courtesy 
to  the  delegate  from  Philadelphia,  in  ac- 
cordance with  tlie  request  of  several  del- 
egates around  him,  he  withdrew  the  deci- 
sion and  entertained  the  amendment. 
The  point  of  order  tlierefore  is  not  well 
taken.  The  question  recurs  on  the 
amendment. 

Mr.  Darlington.  I  rise  to  a  question 
of  order.  The  point  of  order  is  that  in 
section  twenty-one,  adopted  by  this  com- 
mittee, "the  court  of  nisi  prius  is  hereby 
abolished,  and  no  court  of  original  juris- 
diction to  be  presided  over  by  any  one 
or  more  of  tlie  judges  of  the  Supreme 
Court  shall  be  established. 


The  Chairman.  That  point  of  order 
has  been  raised  and  over-ruled.  The  pro- 
vision in  the  twenty -first  section  related 
to  courts  of  msipmus  generally;  this  re- 
lates to  the  organization  of  a  court  of  nisi 
prius  for  the  city  and  county  of  Philadel- 
phia. 

Mr.  Darlington.  Will  the  Chairman 
be  good  enough  to  state  what  other  nisi 
prius  court  there  is  except  that  in  Phila- 
delphia ? 

The  Chairman.  That  is  not  the  ques- 
tion. The  question  of  order  has  been  d€>- 
cided. 

Mr.  Darlington.  There  is  no  such 
court  except  in  Philadelphia. 

Mr.  CuYLBR.  Mr.  Chairman  :  No  gen- 
tleman who  practices  at  the  bar  of  Phila- 
delphia, I  think,  will  doubt  the  import- 
ance of  this  amendment.  I  do  not  myself 
perceive  how  it  is  possible  to  transact  the 
business  which  passes  upon  the  courts  of 
the  city  of  Philadelphia,  without  the  aid  of 
of  the  court  oi' nisiprius.  We  have  been  ac- 
customed to  it  for  3'^ears.  It  has  a  class  of 
business  which  is  not  well  transacted  in  the 
other  courts,and  I  believe  it  to  be  the  unan- 
mous  verdict  of  the  profession  in  this  city 
that  that  court  should  continue  to  exist. 
In  all  large  cities  like  Philadelphia  a  class 
of  cases  constantly  arise  in  which  it  is  de- 
sirable to  have  a  judge  who  is  removed 
from  local  influences,  ajudge  who  has  been 
elected  on  a  general  ticket  for  the  whole 
State  and  who  can  gi-asji  the  peculiar 
questions  which  are  presented  in  that 
court  ia  a  manner  which  our  local  judici- 
ary cannot  do.  It  is  not  only  for  the  rea- 
son that  the  assistance  of  this  court  is  nec- 
essary in  the  very  large  amount  of  busi- 
ness which  is  to  be  transacted  in  this 
county  of  Philadelphia,  but  still  more 
largely  and  chiefly  for  the  reason  I  men- 
tioned, that  a  jurisdiction  of  the  nature  I 
have  just  described  is  in  this  county  ex- 
ceedingly important.  Wo  want  a  judge 
who  has  been  elected  by  the  people  of  the 
whole  State  ;  such  we  should  have  in  the 
court  of  nisi  pHus.  I  havo  never  heard 
any  objection  in  my  past  experience  to 
the  court  of  nisi  prius  except  one. 

Mr.  CoRBETT.  Will  the  gentleman  al- 
low an  interruption  ? 

Mr.  CuYLER.    Certa.'nly. 

Mr.  CoRBETT.  Would  it  not  be  better 
if  the  people  of  the  State  outside  of  Phil- 
adelphia, excluding  Philadelphia,  elected 
this  judge? 

Mr.  CuYLER.  No,  I  do  not  think  it 
would.  I  do  not  perceive  any  argument 
that  could  be  urged  in  support  of  such  a 
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view.  I  would  he  very  glad  to  hear  from 
the  gentleman  some  view  that  might  be 
persuasive. 

Mr.  Boyd.  Will  the  gentleman  allow 
me  to  move  to  amend  ? 

Mr.  CuYLER.    Certainly. 

Mr.  Boyd.  Allow  ine  to  move  to 
amend  by  adding,  "the  seventh  judicial 
district,"  so  that  the  nisi  pruts  court  shall 
be  held  in  the  city  of  Philadelphia  and 
the  seventh  judicial  district. 

Mr.  CuYLER.  I  do  not  give  way,  Mr. 
Chairman,  for  the  purpose  of  introducing 
that  as  an  amendment.  The  gentleman 
may  move  it,  if  he  tiiinks  proper  at  the 
proper  time,  but  I  do  not  give  way  for 
that  purpose  now. 

I  have  never  heard  any  complaint  with 
regard  to  the  court  of  nisi  prius  except 
one,  which  came  chiefly  from  tlie  country 
bar,  and  which  was  not  without  a  great 
deal  of  force ;  and  that  was  that  the 
detailing  of  one  judge  of  the  Supreme 
Court  conscantly  to  hold  this  court, 
and  the  very  frequent  instances  in  whicli 
another  judge  would  be  sick,  very  often 
left  the  court  in  banc  to  be  composed  of 
only  three  judges,  so  that  causes  were 
constantly  decided  by  two,  which  would 
be  a  majority  of  three  who  were  actually 
sitting.  That  complaint  had  great  force 
in  it.  But  with  a  Supreme  Court  that  will 
have  fresh  blood  infused  into  its  veins, 
with  a  Supreme  Court  that  will  consist  of 
seven  judges,  it  must  be  always  practica- 
ble to  detail  one  judge  who  may  sit  in  the 
court  of  nisi  prius,  and  still  leave  enough 
to  compose  a  full  court  of  five  judges  to 
sit  upon  any  cause  that  actually  comes  up 
for  argument. 

I  trust,  therefore,  that  the  committee 
having  removed  the  only  objection  that 
ever  existed  to  this  court  by  argreeing  to 
increase  the  number  of  judges  in  the  Su- 
preme Court,  will  not  permit  the  revolu- 
tionary change  of  sweeping  the  court  of 
nisi  prius  itself  out  of  existence,  and, 
therefore,  I  have  proiwsed  this  additional 
section. 

Mr.  Boyd.  I  move  to  amend  the 
amendment  by  adding  the  counties  of 
Montgomery  and  Butler.     [Laughter.] 

The  Chairman.  The  amendment  is  not 
in  order.  The  question  is  on  the  amend- 
ment proposed  by  the  delegate  from  Phil- 
adelphia (Mr.  Cuyler)  as  a  new  section. 

The  amendment  was  rejected. 

Mr.  PuGH.  I  move  to  reconsider  the 
vote  taken  this  morning  upon  section 
thirty-two. 

Mr.  TuRRELL.    I  second  the  motion. 


The  Chairman.  It  is  moved  to  recon- 
sider the  vote  on  the  thirtj'-second  sec- 
tion.   The  section  will  be  read. 

The  Clerk  road  as  follows : 

Section  32.  The  parties,  by  agreement 
filed,  may  in  any  civil  case  dispense  with 
the  trial  by  jury  and  submit  the  decision 
of  such  case  to  the  court  having  jurisdic- 
tion thereof,  and  such  courts  shall  hear 
and  determine  the  same.  The  evidence 
taken  and  the  law  as  declared  shall  be 
filed  of  record,  with  right  of  appeal  from 
the  final  judgment  as  in  other  cases  and 
with  like  ettect  as  appeals  in  equity. 

Mr.  Broomai.l.  That  is  not  the  ques- 
tion as  I  understand  it.  It  is  to  reconsider 
the  final  vote  upon  the  section  as  amend- 
ed. 

The  Chairman.  That  is  necessarily 
the  question.  The  question  is  on  recon- 
sidering the  final  vote  by  which  tlie  sub- 
stitute for  this  section  as  adopted  by  tlie 
committee  of  the  whole  was  voted  down. 

Mr.  Mann.  How  can  that  be  done? 
The  majority  did  not  vote  at  all. 

The  Chairman.  Every  gentleman  is 
presumed  to  have  voted  in  the  majority 
in  committee  of  the  whole.  It  is  compe- 
tent to  reconsider. 

Mr.  Mann.    How? 

The  Chairman.  By  making  and  sec- 
onding a  motion  to  reconsider. 

Mr.  Mann.  Who  is  to  move  the  recon- 
sideration ? 

The  Chairman.  Any  delegate  in  the 
Convention. 

Mr.  Darlington.  Who  voted  in  the 
majority  ? 

The  Chairman.  Any  delegate  in  the 
Convention. 

Mr.  Mann.  Heretofore  it  has  been 
ruled  that  it  must  be  a  delegate  voting  in 
the  majority. 

The  Chairman.  That  is  where  the 
yeas  and  nays  have  been  called. 

Mr.  Mann.  It  has  always  been  so 
held. 

The  Chairman.  The  Chair  has  decided 
the  question.  ' 

Mr.  Mann.  Have  we  no  rules  this  af- 
ternoon ? 

Mr.  NiLES.  What  is  to  be  reconsidered 
by  this  vote  ? 

The  Chairman.  The  vote  by  which 
the  substitute  for  section  thirty-two 
was  voted  down.  It  is  now  before  the 
Convention  for  reconsideration. 

Mr.  Broomall.  Let  the  substitute  be 
read. 

The  Clerk  read  as  follows : 
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"The  parties,  by  agreement  filed,  may 
in  any  civil  case  dispense  with  the  trial  by 
jury  and  submit  the  decision  of  such 
case  to  the  court  having  jurisdiction  there- 
of; and  such  court  shall  hear  and  deter- 
mine the  same,  and  the  tinal  judgment 
therein  shall  be  subject  to  the  writ  of  er- 
ror as  in  other  cases. 

Mr.  Darlington.  I  understand  that 
not  to  have  been  tho  final  question,  but 
the  question  upon  the  amendment.  I  ap- 
prehend that  it  is  not  in  order  to  recon- 
sider the  vote  upon  the  amendment  which 
was  to  take  the  place  of  the  section,  be- 
cause it  is  not  the  final  vote,  but  the  vote 
must  first  be  reconsidered  on  the  section 
itself. 

The  Chairman.  The  Chair  will  state 
that  the  substitute  offered  by  tiie  delegate 
from  Allegheny  (Mr.  S.  A.  Purviance) 
was  first  adopted.  The  question  then  was 
on  the  section  as  thus  amended.  That 
was  voted  down.  The  question  now  is  on 
reconsidering  that  vote. 

The  motion  to  reconsider  was  not  agreed 
to,  there  being,  on  a  division  :  Ayes, 
thirty-four ;  noes,  thirty-seven. 

The  Chairman.  The  ai-ticle  has  been 
gone  through  with. 

[Several  delegates.     "Let  us  rise."] 

The  article  reported  by  the  Committee 
on  the  Judiciary  being  concluded,  the 
committee  of  the  whole  rose  ;  and  the 
President,  pro  tempore,  having  resumed 
the  chair,  the  Chairman  (Mr.  Harry 
White)  reported  that  the  committee  of 
the  whole  had  had  under  consideration 
the  article  (No.  15)  reported  by  the  Com- 
mittee on  the  Judiciary,  and  had  directed 
him  to  report  the  same  with  amend- 
ments. 

The  President  pro  tempore.  The 
amendments  will  be  read. 

The  Clerk  proceeded  to  read  the 
amendments. 

Mr.  Mac'Veagh.  Is  it  in  order  to  move 
to  dispense  with  the  further  reading  of 
the  amendments? 

The  President  pro  tempore.    It  is. 

Mr.  MacVeagii.      I  make  that  motion. 

Mr.  Kaine.  I  hope  the  gentleman  will 
amend  his  niotion  \)j  adding  thereto  that 
the  same  be  printed. 

The  President  pro  tempore.  The  ar- 
ticle as  amended  will  be  printed  under  a 
general  order  of  the  House.  Tlie  question 
is  on  the  motion  of  the  gentleman  from 
Dauphin  (Mr.  MacVeagh.) 

The  motion  was  agreed  to. 

The  amended  article  as  reported  is  as 
follows  : 


ARTICLE  — . 

OP    THE    JUDICIARY. 

Section  1.  The  judicial  power  of  this 
Commonwealth  shall  be  vested  in  a  vSu- 
preme  Court,  in  courts  of  common  pleas, 
in  courts  of  oyer  and  terminer  and  gene- 
ral jail  delivery,  in  courts  of  quarter  ses- 
sions of  the  peace,  in  orphans'  courts,  in 
justices  of  the  peace,  and  in  such  other 
courts  as  the  Legislature  may  from  time 
to  time  establish. 

SUPREME   COURT. 

Section  2.  The  Supreme  Court  shall 
consist  of  seven  judges,  who  shall  be 
elected  by  the  qualified  voters  of  the 
State  at  large.  They  shall  hold  their 
offices  for  the  term  of  twentj^-one  years, 
if  they  so  long  behave  themselves  well, 
but  shall  not  be  eligible  to  re-election. 
The  judge  whose  commission  will  first 
expire  shall  be  Chief  Justice,  and  there- 
after each  judge  whose  commission  shall 
first  expire  shall  in  turn  be  Chief  Jus- 
tice. 

JURISDICTION   OF   SUPREME   COURT. 

Section  3.  The  jurisdiction  of  the  Sa- 
preme  Court  shall  extend  over  the  State, 
and  tho  judges  thereof  shall  by  virtue  of 
their  offices  be  justices  of  oyer  and  termi- 
ner and  general  jail  delivery  in  the  sev- 
eral counties.  They  shall  have  original 
jurisdiction  in  cases  of  habeas  corpus,  and 
of  'mandamus  to  courts  of  inferior  juris- 
diction, and  in  case  of  quo  warranto  as  to 
all  oflicers  of  the  Connnon wealth  whose 
jurisdiction  extends  over  the  State,  but 
shall  not  exercise  any  other  original  ju- 
risdiction. They  shall  have  appellate  ju- 
risdiction l)y  appeal  certiorari,  or  writ  of 
error  in  all  cases,  as  is  now  or  may  here- 
after be  lifovided  by  law. 

COURT   OF   COMMON   PLEAS. 

Section  4.  Until  otherwise  directed 
by  law  the  courts  of  common  pleas  shall 
continue  as  at  present  established  except 
as  herein  changed.  Not  more  than  four 
counties  shall  at  any  time  be  included  in 
one  judicial  district  organized  for  said 
courts. 

Section  5.  In  the  city  of  Philadelphia 
and  in  the  county  of  Allegheny  all  the 
jurisdiction  and  powers  now  vested  in  the 
district  courts  and  the  courts  of  common 
pleas,  or  cither  of  them,  in  said  city  and 
county,  subject  to  such  changes  as  may 
be  made  by  this  Constitution  or  bj'  law, 
shall  be  in  the  city  of  Philadelphia  vested 
in  four  and  in  the  county  of  Allegheny 
in  two  distinct    and    separate    courts  of 
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eqtial  and  co-ordinate  jurisdiction,  com- 
posed of  three  judges  each,  and  in 
such  additional  courts  of  tlie  same  num- 
ber of  judges  and  of  like  jurisdiction  as 
may  from  time  to  time  be  by  law  added 
thereto.  The  said  courts  in  the  city  of 
Philadelphia  shall  be  designated  respec- 
tivel}^  as  the  court  of  common  j^leas  num- 
ber one,  number  two,  number  three,  and 
number  four,  and  in  the  county  of  Alle- 
gheny^ as  the  court  of  common  pleas  num- 
ber one  and  number  two;  but  the  number 
of  said  courts  may  be  by  law  increased 
from  time  to  time  and  shall  be  in  like  man- 
ner designated  by  successive  numbers. 
And  the  Legislature  is  hereby  prohibited 
from  creating  other  courts  to  exercise  the 
power  vested  ijy  this  Constitution  in  said 
courts  of  common  pleas  and  orphans' 
courts.  The  number  of  judges  in  any  of 
said  courts  or  in  any  county  where  the 
establishment  of  an  additional  court  may 
be  authorizefl  by  law  may  be  increased 
from  time  to  time.  Provided,  That  when- 
ever such  increase  sliall  amount  in  the 
whole  to  three,  such  three  shall  compose 
a  distinct  and  separate  court  as  aforesaid, 
which  shall  be  numbered  as  aforesaid. 

Section  6.  Each  court  shall  have  ex- 
clusive jurisdiction  of  all  proceedings  at 
law  and  in  equity  commenced  therein, 
subject  to  change  of  venue  as  hereinafter 
provided. 

Section  7.  For  the  city  of  Philadelphia 
there  shall  be  one  prothonotary's  of- 
fice and  one  prothonotary  for  all  said 
courts  to  be  ai^pointed  by  the  judges 
of  said  courts,  and  to  hold  office  for  three 
years,  subject  to  removal  by  a  majority  of 
the  said  judges.  The  said  prothonotary 
shall  appoint  such  assistants  as  may  1)6 
necessary  and  authorized  by  said  courts, 
and  he  and  his  assistants  shall  receive 
fixed  salaries  to  be  determined  by  law 
and  i:>aid  by  said  city  ;  and  all  fees  col- 
lected in  said  office,  except  such  as  may 
be  by  law  due  to  the  Commonwealth, 
shall  be  paid  by  such  prothonotary  into 
the  city  treasury.  Each  court  shall  have 
its  separate  dockets,  except  the  judgment 
docket,  which  shall  contain  the  j  udgments 
and  liens  of  all  the  said  courts,  as  are  or 
may  be  directed  by  law. 

Section  8.  The  said  courts  in  the  city 
of  Philadelphia  and  ccuntj'  of  Allegheny, 
respectively,  shall,  from  time  to  time,  in 
turn,  detail  one  or  niore  of  its  judges  to 
hold  the  criminal  courts  of  said  district, 
in  such  manner  as  may  be  directed  by 
law. 


JURISDICTION  OF   THE  COURT  OF  COMMON 
PLEAS. 

Section  9.  Every  judge  of  the  court  of 
common  pleas  shall,  by  virtue  of  his  of- 
fice and  within  his  district,  be  a  justice  of 
oyer  and  terminer  and  general  jail  de- 
livery for  the  trial  of  capital  and  other 
offenders  therein,  and  shall  be  a  justice 
of  the  peace  therein  as  far  as  relates  to 
criminal  matters,  and  shall  be  competent 
to  hold  the  court  of  quarter  sessions  of  the 
peace  and  the  orphans'  court  thereof. 

Section  10.  In  every  criminal  case  the 
accused  as  well  as  tlie  Commonwealth 
may  remove  the  indictment,  record,  and 
all  proceedings  to  the  Supremo  Court  for 
review,  in  the  same  manner  as  civil  cases 
are  now  removed  and  reviewed.  But 
such  removal  shall  not,  except  in  capital 
cases,  be  a  supersedeas,  unless  the  judge 
before  whom  the  case  was  tried  sliall  cer- 
tify that  the  same  is  a  pi-oper  one  for  re- 
view. 

Section  11.  The  judges  of  the  Supremo 
Court  and  the  judges  of  the  courts  of  com- 
mon pleas,  within  their  respective  coun- 
ties, shall  have  power  to  issue  writs  of 
certiorari  to  the  justices  of  the  peace  and 
other  inferior  courts  not  of  record,  and  to 
cause  their  proceedings  lo  be  brought  be- 
fore them  and  right  and  j  ustice  be  done. 

justices  of  the  peace  and  aldermen. 

Section.  12.  Justices  of  the  peace  or 
aldermen  shall  be  elected  in  the  several 
wards,  districts,  boroughs  and  townships 
at  the  time  of  the  election  of  constables  by 
the  qualified  voters  thereof  in  such  man- 
ner as  shall  be  directed  by  law,  and  shall 
be  commissioned  by  the  Governor  for  a 
term  of  five  years.  But  no  township, 
ward,  district,  or  borough  shall  elect  more 
than  one  justice  of  the  peace  or  alderman, 
without  the  consent  of  a  majority  of  the 
qualified  voters  within  such  township, 
ward  or  borough.  Mo  pei'son  shall  bo 
elected  to  such  office  unless  he  shall  have 
resided  within  the  township,  borough, 
ward,  or  district  for  one  year  next  pre- 
ceding his  election,  nor  if  he  has  been  con- 
victed of  any  infamous  crime  or  been  re- 
moved by  the  judgment  of  a  court  from 
any  office  of  trust  or  profit. 

In  the  city  of  Philadelphia  there  shall 
be  established,  in  lieu  of  the  office  of 
alderman  and  justice  of  the  peace  as  the 
same  now  exists,  one  court  (not  of  record) 
of  police  and  civil  causes  not  exceeding 
§10(1,  for  each  thirty  thousand  inhabitants. 
Such  court  shall  be  held  by  judges  learned 
in  the  law,  who  shall  have  been  admitted 
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to  and  shall  have  had  at  least  five  years 
practice  in  the  court  of  cominon  pleas  in 
the  judicial  district  in  which  said  city  is 
located .  Their  term  of  office  shall  be  seven 
years,  and  they  shall  be  elected  on  general 
ticket  by  all  the  qualified  voters  of  such 
city,  and  in  the  election  of  the  said  judges 
no  voter  shall  vote  for  more  than  two- 
thirds  of  the  number  of  persons  to  be 
chosen.  They  shall  be  compensated  only 
by  fixed  salaries,  to  be  paid  by  said  city, 
and  shall  exercise  such  jurisdiction,  civil 
and  criminal,  except  as  herein  modified, 
as  is  now  exercised  by  aldermen  and 
justices  of  the  peace. 

All  costs  in  criminal  cases  and  taxes  on 
the  business  of  such  courts,  and  all  fines 
and  penalties,  shall  be  discharged  only  by 
a  direct  payment  into  the  city  treasury. 

Section  13.  In  all  cases  of  summary 
conviction  or  of  judgment  in  suit  for  a 
penalty,  before  a  magistrate  or  court  not 
of  record,  either  party  shall  have  the 
right  to  appeal  to  such  court  of  record  as 
may  be  larescribed  by  law. 

GENERAL   PROVISIONS. 

Section  14,  All  judges  required  to  be 
learned  in  the  law,  except  the  judges  of 
the  Supreme  Court,  shall  be  elected  by 
the  qualified  electors  of  the  respective 
districts  over  which  they  are  to  preside, 
and  shall  hold  their  offices  for  the  i^eriod 
of  ten  years,  if  they  shall  so  long  behave 
themselves  well ;  but  for  any  reasonable 
cause,  which  shall  not  be  suflicient  ground 
for  impeachment,  the  Governor  may  re- 
inove  any  of  them  on  the  address  of  two- 
thirds  of  each  branch  of  the  Legislature. 

Section  15.  Whenever  two  judges  of 
the  Supreme  Court  are  to  be  chosen  for 
the  same  term  of  service,  each  voter  sliall 
vote  for  one  only,  and  when  three  are  to 
be  chosen  he  shall  vote  for  no  more  than 
two;  and  candidates  highest  in  vote  shall 
be  declared  elected. 

Section  16.  Should  any  two  or  more 
judges  of  the  Supreme  Court  or  any  two 
or  more  judges  of  the  court  of  common 
pleas  for  the  same  district  be  elected  at 
the  same  time,  they  shall,  as  soon  after 
the  election  as  convenient,  cast  lots  for 
priority  of  commission  and  certify  tlie  re- 
sult to  the  Governor,  who  shall  issue  their 
commissions  in  accordance  therewith. 

Section  17.  The  judges  of  the  Supreme 
Court  and  the  judges  of  the  several  courts 
of  common  pleas,  and  all  other  judges  re- 
quired to  be  learned  in  the  law,  shall,  at 
stated  times,  receive  for  their  services  an 
adequate  compensation  to   be    fixed   by 


law,  and  wholly  paid  by  the  State,  (ex- 
cept the  judges  of  courts  not  of  record,) 
which  shall  not  be  diminislied  during 
their  continuance  in  office ;  but  they  shall 
receive  no  other  compensation  for  their 
services  from  any  other  source,  nor  any 
fees  or  perquisites  of  office,  nor  hold  any 
other  office  of  profit  under  this  Common- 
wealth nor  under  the  United  States  or 
any  other  State. 

Section  18.  The  judges  of  the  Su- 
preme Court,  during  their  continuance 
in  office,  shall  reside  within  tliis  Common- 
wealth, and  tlie  other  judges,  during  tlieir 
continuance  in  office,  shall  reside  within 
the  district  or  county  for  which  they  shall 
be  respectively  elected. 

No  person  shall  be  eligible  to  the  office 
of  judge  of  the  Supreme  Court  unless  he 
be  at  least  forty  j'ears  of  age,  nor  to  the 
office  of  judge  of  the  court  of  common 
pleas  unless  he  be  at  least  thirty  years  of 
age,  nor  shall  any  person  be  a  judge  of 
either  of  said  courts  unless  he  be  a  citizen 
of  the  United  States  and  have  resided  in 
this  State  five  years  next  preceding  his 
appointment  or  election,  and  shall  have 
had  at  least  five  years'  practice  in  some 
court  of  record  in  tlie  State  immediately 
preceding  his  appointment  or  election. 

Section  19.  The  several  courts  of  com- 
mon pleas,  besides  the  powers  herein  con- 
ferred, shall  have  and  exercise  within 
their  resjiective  districts  such  powers  of  a 
court  of  chancery  as  are  now  vested  by 
law  in  the  several  courts  of  common  jjleas 
of  this  Commonwealth,  or  as  may  hereaf- 
ter be  conferred  upon  them  by  law. 

Section  20.  No  duties  shall  be  imposed 
by  law  upon  the  Supreme  Court  or  any  of 
the  judges  thereof,  except  such  as  are  ju- 
dicial ;  nor  shall  any  of  the  judges  thereof 
exercise  any  power  of  appointment  ex- 
cept as  herein  provided.  The  court  of 
nisi  prius  is  hereby  abolished,  and  no 
court  of  original  jurisdiction  to  be  pre- 
sided over  by  any  one  or  more  of  the 
judges  of  the  Supreme  Court  shall  be  es- 
tablished. 

Section  21.  A  registers  office  for  the 
probate  of  wills  and  granting  letters  of 
administration,  and  an  office  for  record- 
ing of  deeds  shall  be  kept  in  each  county. 
The  register's  court  is  hereb}'^  abolislied, 
and  the  jurisdiction  and  powers  thereof 
are  vested  in  the  orphans'  court. 

In  every  city  and  county  wherein  the 
poi^ulation  shall  exceed  two  hundred 
thousand,  the  Legislature  shall,  and  in 
any  otlier  county  or  judicial  district  may, 
establish  a  separate  orphans'  court,  to  con- 
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sist  of  one  or  more  judges  who  shall  be 
learned  in  the  law,  and  which  court  shall 
exercise  all  the  jurisdiction  and  powers 
now  vested  in  or  which  may  hereafter  be 
conferred  upon  the  orphans'  court,  and 
thereupon  the  jurisdiction  of  the  judges 
of  the  court  of  common  pleas  within  such 
city  or  county,  in  orphan's  court  proceed- 
ings, shall  cease  and  determine. 

The  register  of  wills  shall  be  compen- 
sated by  a  salary  to  be  lixed  by  law,  and 
shall  be  ex  officio  clerk  of  such  separate  or- 
Ijhans'  court,  and  subject  to  the  direction 
of  said  court  in  all  matters  pertaining  to 
his  office.  Assistant  clerks  may  be  ap- 
pointed by  the  register,  but  only  with  the 
consent  and  approval  of  the  court. 

All  accounts  filed  in  the  register's  office 
and  such  separate  orphans'  court  shall  be 
audited  by  the  court  without  expense  to 
the  parties,  except  where  all  parties  in  in- 
terest in  a  pending  proceeding  shall  nom- 
inate an  auditor,  whom  the  court  may  in 
its  discretion  appoint. 

Sectiox  22.  The  style  of  all  process 
shall  be  "The  Commonwealth  of  Penn- 
sylvania." All  prosecutions  shall  be  car- 
ried on  in  the  name  and  by  the  authority 
of  the  Commonwealth  of  Pennsylvania, 
and  conclude  against  the  peace  and  dig- 
nity of  the  same. 

Section  23.  Any  vacancy  happening  by 
death,  resignation  or  otherwise,  in  any 
court  of  record,  shall  be  filled  by  appoint- 
ment by  the  Governor,  to  continue  till 
the  first  ISIonday  of  December  succeeding 
the  next  general  election. 

Section  24.  Each  county  containing 
thirty-thousand  inhabitants  shall  consti- 
tute a  separate  judicial  district  and  shall 
elect  one  judge  learned  in  the  law,  ilnd 
the  Legislature  shall  provide  for  addi- 
tional judges  as  the  business  of  the  said 
districts  may  require.  Counties  contain- 
ing a  population  less  than  is  sufficient  to 
constitute  separate  districts,  shall  be  form- 
ed into  convenient  single  districts,  or  if 
necessary  may  be  attached  to  contiguous 
districts,  as  the  Legislature  may  provide. 
The  office  of  associate  judge  not  learned 
in  the  law  is  abolished  excepting  in  coun- 
ties not  forming  separate  districts,  but 
the  several  associate  judges  in  office  when 
this  Constitution  shall  be  adopted  shall 
serve  for  their  unexpired  terms. 

Section  25.  All  laws  relating  to  courts 
shall  be  general  and  of  unilbrm  operation, 
and  the  organization,  jurisdiction,  powers, 
proceedings  and  practice  of  all  courts  of 
the  same  class  or  grade,  so  far  as  regulated 
by  law,  and  the  force  and  effect  of  the 


process,  judgment  and  decision  of  such 
courts  shall  be  unitbrm. 

Mr.  BroOxMall.  Is  there  any  question 
before  the  House  ? 

The  President  pro  tern.  There  is 
not. 

ISlr.  Broomali..  I  would  ask  then  if  it 
is  in  order  to  move  that  the  schedule  be 
referred  to  the  Committee  on  Schedule? 
It  Avas  not  reported  exactly  with  the  ar- 
ticle, but  it  was  attached  to  it,  and  the 
idea  was  to  have  some  disposition  made 
of  it.  If  it  is  in  order  now,  I  move  that 
the  jiart  of  the  article  headed  "schedule"' 
be  referred  to  the  Committee  on  Sched- 
ule. 

The  Pri;sident  pro  tern.  The  Chair 
supposes  that  it  would  go  to  that  commit- 
tee at  any  rate. 

Mr.  Kaine.  I  do  not  think  it  is  neces- 
sary to  go  through  that  form,  because  I 
do  not  believe  there  is  anything  in  the 
schedule  now  that  applies  to  this  report. 

The  President  pro  tern.  Does  the 
gentleman  from  Delaware  insist  on  his 
motion  ? 

Mr.  Broom  ALL.  No,  sir.  I  do  not 
know  that  I  care  anything  about  it. 

commerce,  MANUFxVCTURES,  AC. 

Mr.  Lilly.  I  think  the  next  thing  in 
order  is  report  No.  7,  and  I  move  that  the 
House  resolve  itself  into  committee  of  the 
whole  on  tliat  report. 

The  President  pro.  tern.  The  next 
report  in  order  is  report  No.  11. 

Mr.  BiGLER.     What  is  it  ? 

The  President  pro.  tern.  The  report 
of  the  Committee  on  Agriculture,  Min- 
ing, Manufactures  and  Commerce.  It  is 
moved  that  the  House  resolve  itself  into 
committee  of  the  whole  on  this  article. 

The  motion  was  agreed  to,  and  the  Con- 
vention accordingly  resolved  itself  into 
committee  of  the  whole,  Mr.  Cuyler  in 
the  chair. 

The  Chairman.  The  committee  of  the 
whole  have  had  referred  to  them  the  ar- 
ticle reported  by  the  Committee  on  Agri- 
culture, Mining,  Manufactures  and  Com- 
merce. The  Clerk  will  read  the  first  sec- 
tion. 

The  Clerk  read  as  follows : 

Section  1.  In  the  absence  of  special 
contracts  the  legal  rate  of  interest  and  dis- 
count shall  be  seven  per  centum  per  an- 
num, but  special  contracts  for  higher  or 
lower  rates  shall  be  lawful.  All  national 
andother  banks  of  issue  shall  be  restricted 
to  the  rate  of  seven  per  centum  per  an- 
num. 
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Mr.  Andrew  Reed.  I  move  to  amend 
the  section  by  striking  out  all  after  the 
word  "lawful"  in  the  third  line.  There 
is  no  reason  why  a  different  rule  should 
be  applied  to  a  bank  from  that  which  is 
applied  to  any  other  person.  I  certainly 
can  see  no  reason  wliatever  for  it,  and  the 
benefit  which  is  presumed  to  be  bestowed 
by  the  principle  of  the  section  will  be  lost 
if  it  is  not  applied  to  banks. 

Mr.  Cakey.  Mr.  Chairman  :  The  ques- 
tion now  before  us  is  one  that  involves 
the  relations  of  capital  and  labor,  and  is 
therefore  one  of  the  most  important 
which  will  be  brought  before  this  Con- 
vention. It  ought  of  right,  as  I  think,  to 
be  considered  the  report  of  the  Committee 
on  Industrial  Interests,  of  which  I  have 
the  honor  to  be  chairman.  I  have  there- 
fore deemed  it  my  duty  to  examine  it  at 
length,  and  I  propose  now  to  present  what 
I  have  to  say  in  regard  to  it.  1  shall  be 
obliged  to  trespass  upon  the  Convention 
considerably  longer  than  the  time  that  is 
iisually  allotted,  but  as  I  do  not  very 
often  trouble  them,  perhaps  they  will 
give  me  the  time  that  I  require.  ["  Cer- 
tainly; goon."]  I  do  not  know  whether 
my  voice  will  enable  me  to  make  myself 
heard,  but  I  will  try. 

Mr.  Landis.  I  move  that  the  gentle- 
man's time  be  extended  in  advance. 

Mr.  Carter.  I  hope  that  will  be 
done,  the  speech  consisting  as  it  does  of 
statistics  and  the  results  of  great  research. 

The  Chairman.  If  there  be  no  objec- 
tion, the  gentleman  from  Philadelphia 
will  be  allowed  to  proceed  without  inter- 
ruption. 

Mr.  Carey.  Mr.  Chairman:  Precisely 
a  century  and  a  half  since,  in  1723,  the 
General  Assembly  of  Pennsjdvania  re- 
duced the  legal  charge  for  the  use  of 
money  from  eight  to  six  per  cent,  per  an- 
num. This  was  a  great  step  in  the  direc- 
tion of  civilization,  proving,  as  it  did,  that 
the  labor  of  the  present  was  obtaining  in- 
creased power  over  accumulations  of  the 
past,  the  laborer  approaching  toward 
equality  with  the  capitalist.  At  that 
point  it  has  since  remained,  with,  how- 
ever, some  change  in  the  penalties  which 
had  been  then  prescribed  for  violations  of 
the  law. 

Throughout  the  recent  war  the  financial 
policy  of  tlie  national  government  so 
greatly  favored  the  money  borrower,  and 
the  laborer,  as  to  have  afforded  reason  for 
believing  that  tlie  actual  rate  of  interest 
was  about  to  fall  permanently  below  the 
legal  one,  with  the  effect  of  speedily  caus- 


ing usury  laws  to  fall  into  entire  disuse. 
Since  its  close,  however,  under  a  mistaken 
idea  that  sucli  was  the  real  road  to  re- 
sumption, all  the  treasurv  operations  have 
tended  in  tlie  direction  of  favoring  the 
moneylender;  the  result  exhibiting  it- 
self in  the  facts,  that  combinations  are 
being  everywhere  formed  for  raising  the 
price  of  money ;  that  the  long  loans  of  the 
past  are  being  daily  more  and  more  su- 
perceded by  the  call  loans  of  the  present: 
that  manufacturer  and  merchant  are  more 
and  more  fleeced  by  Shylocks  wlio  would 
gladly  take  "the  pound  of  flesh  nearest 
the  heart"  from  all  over  whom  they  are 
enabled  to  obtain  control. 

Anxious  for  the  perpetuation  of  this 
unhappy  state  of  things,  these  latter  now 
invite  their  victims  to  give  their  aid  tow- 
ard levelling  tlie  barriers  hy  which  they 
themselves  are  even  yet  to  a  considerable 
extent  protected ;  assuring  them  that 
further  grant  of  power  will  be  followed 
by  greater  moderation  in  its  exercise. 
Misled  thereby,  money  bori-owers,  traders 
and  manufacturers,  are  seen  uniting,  year 
after  year,  with  tlieir  common  enemy  in 
the  effort  at  obtaining  a  repeal  of  the  laws 
in  regard  to  money  under  which  the  State 
has  so  long  and  so  greatly  prospered. 
Happilj^,  our  working  men,  farmers,  me- 
chanics, and  laborers,  fail  to  see  that  ad- 
vantage is  likely  to  accrue  to  them  from 
a  change  whose  obvious  tendency  is  that 
of  increasing  the  power  of  the  few  who 
have  money  to  lend  over  the  many  who 
need  to  borrow  ;  and  hence  it  is  that  their 
representatives  at  Harrisburg  have  so 
steadily  closed  their  ears  against  the  siren 
song  by  which  it  is  sought  to  lead  their 
constituents  to  give  their  aid  to  the  work 
of  their  own  destruction. 

Under  these  circumstances  it  is  tliat  we 
are  now  asked  to  give  place  in  the  organic 
law  to  a  provision  by  means  of  which  this 
deplorable  system  is  to  be  made  perma- 
nent ;  the  Legislature  being  thereby  pro- 
hibited, be  the  necessity  wliat  it  may, 
from  placing  any  restraint  upon  the  few 
who  now  control  the  supply  of  the  most 
important  of  all  the  machinery  of  com- 
merce, as  against  the  many  whose  exis- 
tence, and  that  of  their  wives  and  child- 
ren is  dependent  upon  obtaining  tlie  use 
thereof  on  such  terms  as  shall  not  from 
year  to  year  cause  tliem  to  become  more 
and  more  mere  tools  in  the  hands  of  the 
already  rich.  Tliis  being  the  first  time  iu 
the  world's  liistory  that  any  such  idea  has 
been  suggested  it  may  be  well,  before  de- 
termining on  its  adoption,  to  study  what 
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has  been  elsewhere  done  in  this  direction, 
and  what  has  been  the  i-esult,  as  follows: 

P'orty  years  since  English  money  lend- 
ers were  busiU^  engaged  in  singing  the 
same  siren  song  that  is  now  being  here  re- 
peated. Journalists  in  tlieir  pay  assured 
manufactarers  and  traders  that  the  road 
toward  tlie  cheapening  of  money  Jay  in 
the  direction  of  abolishing  all  restrictions 
upon  the  contracts  of  those  who  alone 
could  furnish  it ;  and  that  the  more  com- 
pletely the  hands  of  the  rich  were  freed 
the  lighter  would  betlie  blows  that  would 
be  dealt  among  the  poor  and  the  weak  by 
whom  they  were  everywhere  surrounded. 
As  the  result  of  the  combined  effort  thus 
brought  about,  Parliament  was  led  to  pass 
the  act  of  2d  Victoria,  by  which  it  was 
provided  that — "from  and  after  the  pas- 
sing of  this  Act,  no  Bill  of  Exchange  or 
Promissory  Note  made  payable  at  or  with- 
in twelve  months  after  the  date  thereof,  or 
not  having  more  than  twelve  months  to 
run,  nor  any  contract  for  the  loan  or  for- 
bearance of  money  above  the  sum  of  ten 
pounds  sterling  shall,  by  reason  of  any 
interest  taken  thereon  or  secured  thereby, 
or  any  agreement  to  pay  or  creating  or 
transferring  any  such  Bill  of  Exchange  or 
Promissory  Note  be  void,  nor  shall  the 
liability  of  any  party  to  such  Bill  of  Ex- 
change or  Promissory  Note  nor  the  liabili- 
ity  of  any  person  borrowing  any  sum  of 
money  as  aforesaid  be  affected  by  reason 
of  anj'  statute  or  law  in  force  for  the  Pre- 
vention of  Usury,  nor  shall  any  person  or 
persons  or  body  corporate  drawing,  ac- 
cepting, endorsing  or  signing  any  such 
Bill  or  Note,  or  lending  or  advancing  or 
forbearing  any  money  as  aforesaid,  or 
taking  more  than  the  present  rate  of  in- 
terest in  Great  Britain  and  Ireland  respec- 
tively for  the  loan  or  forbearance  of  money 
as  aforesaid  be  subject  to  any  penalties  un- 
der an}'  statute  or  law  relating  to  Usury 
or  any  other  law  whatsoever  in  force  in 
any  part  of  the  United  Kingdom  to  the 
contrary  notwithstanding:  Provided  al- 
ways, That  nothing  herein  contained  shall 
extend  to  the  loan  or  forbearance  of  any 
money  upon  security  of  the  lands,  tene- 
ments, or  hereditaments,  or  any  estate  or 
interest  therein." 

For  a  century  previous  to  the  passage  of 
this  act,  as  we  are  informed  by  a  rece  .t 
and  very  able  w^riter,  the  rate  of  interest 
at  the  bank  of  England  and  in  the  numer- 


*  l?lackwood's  Magazine,  June,  1865. 
Article,  Tke  Rate  of  Intcre.st. 

\  The  Investor's  Monthly  Manual,  ap- 
pendix to  London  Economist  of  Oct.  26, 


ous  local  banks  had  never  varied  to  the 
extent  of  even  one  per  cent. ;  and  the 
average  rate  had  been  slighth'  below  the 
legal  one— say  about  four  and  one-half  per 
cent.  Set  free,  however,  froui  all  re- 
straint, and  vested  with  power  wholly  uh- 
limited,  we  find  the  bank  at  once  en- 
gaged in  causing  liuctuations  tending  so 
to  destroy  public  confidence  as  greatly  to 
raise  the  price  at  which  the  use  of  money 
might  be  commanded.  At  one  moment 
it  is  raised  from  four  to  ten  per  cent.,  a 
rate  almost  equal  to  twenty  per  cent,  with 
us.  At  another,  and  without  any  reason- 
able cause,  it  is  sent  down  to  four,  tive  or 
six;  to  be  again  raised  to  eight,  nine  or 
ten,  and  with  results  such  as  are  hero  de- 
scribed by  the  writer  above  referred  to  : 

"The  other  point  worthy  of  attention  is 
that  while  working  this  system  of  inces- 
sant variation  the  bank  has  managed 
greatly  to  raise  the  general  level  of  the 
rate  of  interest.  *  *  *  In  the  twenty- 
five  years  previous  to  tiio  passing  of  the 
bank  act  (from  1S19  to  1S44)  the  rate  of 
discount  used  to  be  four  per  cent,  when 
the  bank's  stock  of  specie  ranged  between 
£10,003,000  and  £7,000,000,  rising  to  six  per 
cent,  (as  in  1830-40)  when  the  stock  of 
specie  fell  to  £3,000,000.  *  *  *  But  now 
it  charges  four  per  cent,  when  it  has 
15,000,000  of  gold,  and  nine  and  ten  per 
cent,  when  its  stock  of  specie  still  amounts 
to  13,000,000.  In  this  way  the  bank  has 
been  steadily  working  up  the  rate  of  in- 
terest until  it  has  reached  its  present  high 
level — that  is  to  say,  double  what  it  used 
to  be  tinder  similar  circumstances  in 
former  times.  *  *  *  In  this  way  the 
level — the  base  line,  so  to  speak — of  the 
rate  of  interest  has  become  permanently 
raised.  Trade  of  course  is  proportionately 
mulcted.  The  bank,  in  fact,  and  all  the 
banks  Avhich  willingly,  as  well  as  of  ne- 
cessity, follow  its  example,  now  claims 
for  itself  a  larger  portion  of  the  profits  of 
trade  than  before.  And  thus  industry  is 
mulcted  to  the  advantage  of  capital."* 

Following  closely  in  the  vrake  of  the 
leviathan,  we  find  London  joint  stock 
banks  making  dividends  among  their 
stockholders  to  the  extent  of  twenty, 
thirty,  and  almost  forty  per  cent.,  the 
whole  of  which  has  ultimately  to  be  ta- 
ken from  the  wages  of  labor  employed  in 
manufactures  or  in  agriculture.!  Looking 

1872,  gives  a  table  of  dividends  for  1871 
and  1872,  of  117  banking  companies  in  the 
United  Kinordom  of  England,  Ireland  and 
Scotland.    The  rates  vary  from  3  to  36  per 
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now  to  the  manufacturing  districts,  we 
find  loan  associations  charging  a  penny 
a  weelv  for  the  advance  of  a  single  shil- 
ling, giving  an  annual  rate  of  nearly 
five  hundred  per  cent.  Turning  thence 
to  the  courts,  we  find,  in  a  case  involving 
some  i;20,000,  the  judge  denying  to  a 
plaintiff'  the  verdict  for  which  he  had 
prayed,  on  tlie  ground  that,  although  the 
law  was  with  him,  the  usury  had  been  so 
monstrous  that  it  could  not  conscien- 
tiously^ be  allowed.  At  no  time  in  Bri- 
tain's history  have  pauperism  and  usury 
travelled  so  closely  hand  in  hand  to- 
gether; the  rich  growing  rich  to  an  ex- 
tent that,  till  now,  would  have  been  re- 
garded as  fabulous,  and  the  wretchedness 
of  the  poor  having  grown  in  like  propor- 
tion. 

Looking  now  homeward,  we  see  that 
throughout  the  period  from  1S61  to  1866, 
the  energies  of  the  country  had  been 
greatly  given  to  the  work  of  fitting  out 
fleets  and  armies ;  of  feeding  and  cloth- 
ing almost  millions  of  men  ;  and  of  anni- 
hilating capital  that  had  accumulated  in 

cent,  per  annum,  including  bonus.  One 
only  of  them  declares  a  semi-annual  div- 
idend of  18  per  cent. ;  sixteen  declare  an- 
nual dividends  of  20  per  cent.  ;  six  of  18 
per  cent. ;  three  of  16  per  cent.  ;  ten  of  14 
per  cent. ;  seventeen  of  12  per  cent.  ; 
twenty-one  of  10  per  cent.  ;  and  so  on 
down,  witliout  counting  fractions.  The  re- 
served surplus  of  these  institutions  is  not 
stated. 

"The  following  passage  from  a  valuable 
paper  on  this  subject,  just  now  published 
by  Mr.  Nahum  Capen,  of  Boston,  exhibits 
the  working  of  repeal  at  an  earlier  period, 
as  tried  in  some  of  the  Western  and 
Southern  States : 

"Tlie  experiment  of  repealing  the  usury 
laws  was  made  in  Alabama  ;  it  was  con- 
tinued eleven  months.  I  was  informed 
in  1850,  by  U.  S.  Senator  Lewis  from  that 
State,  tiiat  they  would  not  recover  from 
the  ruinous  consequences  under  a  quarter 
of  a  century.  Nearly  forty  years  ago  it 
was  tried  in  Indiana.  In  a  letter  from 
Hon.  W.  W.  Wick,  dated  at  Washington, 
D.  C,  ISIarch  7th,  1849,  Avho  was  then  a 
member  of  Congress  from  that  State,  he 
says :  '  In  Indiana  the  usury  laws  were 
repealed  twelve  or  fourteen  years  ago, 
perhaps  more,  and  were  not  reinstated 
for  thee  or  four  years.  Tlie  results  were 
frightful.'  *  »  *  'If  I  had  time  I  would 
be  glad  to  make  a  sketch  of  tlie  desolation 
left  in  the  track  of  the  usurer,  during  his 
brief  reign  in  Hoosier  land.  I  was  judge 
of  one  of  our  circuits  at  the  time,  and  was 
a  shuddering  witness  to  tlie  desolations.  I 
have  rendered  judginent  upon  contracts 
for  payment  of  fifty  or  twenty  cents  per 
day  for  a  loan  of  fifty  or  a  hundred  dol- 
lars, and  in  some  instances  the  interest  had 


the  past.  For  accomplishment  of  these 
various  works  large  supplies  were  needed 
of  that  machinery  of  exchange  known  as 
money ;  and  for  nearly  the  whole  thereof 
we  wei'e  required  to  depend  upon  the 
domestic  market ;  Britain,  fortunately, 
having  positively  refused  to  lend  us  even 
a  single  dollar.  Nevertheless,  at  the  close 
of  this  scene  of  war  and  waste,  there  were 
in  1866  but  ten  States  in  which  the  legal 
rate  of  interest  was  more  than  six  per  cent, 
as  follows  : 

California 10 

Florida,  Alabama,  and  Texas 8 

New  York,  Michigan,  Minnesota,  Wis- 
consin, Georgia,  and  South  Caro- 
lina      7 

[In  five  of  these  the  rate  might,  by  spe- 
cial contract,  be  carried  up  to  ten  per 
cent.  ;  in  two  to  eight ;  and  in  two,  Min- 
nesota and  Texas,  to  twelve  per  cent.  In 
California,  the  power  of  the  usurer  is 
wholly  unrestricted,  as  a  consequence  of 
which  money-lenders  entirely  control  the 
State.-:'-] 

become  more  than  ten  times  the  amount 
of  the  principle.'  •»  *  *  <  I  know  many 
men  of  excellent  natural  qualities,  and 
much  inclined  to  be  moral  and  gay,  who 
became  hopelessly  demoralized  and  mis- 
anthropical.  The  moral  desolations  cre- 
ated by  tiieabsenceof  usury  laws  will  tell 
upon  any  community  to  an  extent  almost 
infinitely  beyond  the  ruin  of  estate.'  * 
*  *  '  As  years  pass  away  the  evil  results 
will  develop  themselves  in  a  geometrical 
ratio.  Long  before  they  develop  their  full 
force  and  ett'ects,  the  community  will  de- 
mand usury  laws, and  the  blightingcurses 
of  many  a  withered  or  aching  heart  will 
follow  the  advocates  of  their  repeal  to 
their  graves.' 

"Itlsto  be  regretted  that  the  entire 
and  interesting  letter  of  Judge  Wick  can- 
not be  given.  In  1849,  repeal  was  voted 
by  the  Legislature  of  Wisconsin.  In 
Januarj^,  1850,  the  Hon.  J.  P.  Walker,  LT. 
S.  Senator  from  that  State,  wrote  a  letter 
speaking  of  the  fruits  of  repeal.  He  says, 
'The  argument  in  favor  of  this  policy  was, 
that  the  competition  in  the  loan  of  money 
— the  rate  of  interest  being  unrestricted — 
would  produce  a  great  influx  of  capital 
to  the  State.  It  certainly  has  produced 
an  influx  of  money,  L)Ut  not  of  capital. 
The  result  is  (and  is  to  be)  that  money 
has  been  freely  taken  at  an  interest  of 
from  20  to  50  per  cent.  The  money  loaned 
Avas  that  of  non-residents.'  A  year  later 
a  letter  was  written  and  published  by  TJ. 
W.  Wright,  Esq.,  of  Wakusha,  in  which 
he  says,  'The  results  of  the  law  were  so 
disastrous  to  the  best  interests  of  the 
State,  and  so  contrary  to  the  expectations 
of  its  friends,  in  increasing  instead  of 
diminishing  the  rates  of  interest,  that  (he 
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Why  was  this?  How  was  it  that  demands 
for  money  so  unparalled,  here  or  else- 
where, had  not  onlj'  caused  no  movement 
upward  in  its  price,  but  had  actually 
been  attended  by  such  decline  therein 
as  to  have  led  to  the  hope  that  usury  laws 
would  speedily  become  of  no  eftect  what- 
soever? The  answer  to  these  questions  is 
found  in  tlie  fact,  that  for  the  first  time  in 
our  history  the  supply  of  that  machinerj^ 
of  exchange  for  whose  use  alone  men  pay 
interest,  had  come  to  bear  a  fair  propor- 
tion to  the  need  for  its  use.  For  the  first 
time  men  paid  in  cash  for  almost  every- 
thing thej'  needed.  For  the  first  time 
commerce  ceased  to  be  clogged  by  the  de- 
lays incident  to  a  sj-stem  under  which— 
as  before  the  war — almost  everybody  was 
in  debt,  and  almost  everj^  one  unable  to 
obtain  the  money  required  for  meeting 
his  engagements.  For  the  first  time  there 
was  a  perfect!}"  healthful  rapidity  of  cir- 
culation, giving  to  the  societary  body 
tliat  industrial  independence  by  means  of 
which  it  was  enabled,  unaided  from 
abroad,  to  furnish  to  the  government  ma- 
terials and  labor  to  the  extent  of  thou- 
sands of  millions  of  dollai's,  becoming 
•stronger  with  each  successive  year. 

Writing  two  j-ears  before  the  breaking 
out  of  the  rebellion,  Mr.  Edward  Everett 
was  led,  after  careful  inquiry,  to  estimate 
the  purely  i^ersonal  debt  of  the  countrj^ 
ajiart  from  that  of  trade,  manufactures, 
or  agriculture,  at  fifteen  hundred  mil- 
lions of  dollars  ;  "a  niountain  load,"  as  he 
described  it,  "more  deadly  than  fever  or 
plague,  more  destructive  than  the  frosts 
of  spring,  or  the  blights  of  summer ;"  and 
yet,  multifarious  as  were  the  evils  then 
so  clearly  presenting  themselves  to  him  as 
resulting  from  so  sad  a  state  of  things,  he 
had  e^idently  failed  to  appreciate,  to  even 
a  tithe  of  its  real  extent,  the  power  thereby 
given  to  capital  in  its  contest  with  labor, 
as,  for  the  consideration  of  the  Conven- 
tion, it  will  be  now  exhibited. 

Everyone  who  parts  with  property  pay- 
ment for  which  is  to  be  made  at  any  fu- 
ture time,  by  so  doing  constitutes  himself 
a  money-lender  to  the  extent  of  the 
amount  whose  paj-ment  is  thus  postponed. 
If  the  property  be  purely  personal,  he  adds 

experiment  was  very  readily  adandoned. 
Its  bitter  fruits  were  left  behind.'  That 
thoy  were  left  iiehind,  may  be  inferred 
from  a  remark  made  by  the  Governor  of 
that  State,  in  liis  message  in  1856.  He 
said  that  the  State  would  not  recover 
from  the  shock  for  a  generation.  In  Ohio 
thev  removed  all  penalties  for  usurv  in 
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to  what  would  otherwise  be  the  price  so 
much  as  will  cover  the  charge  for  the  time 
and  for  the  risk  to  be  incurred.  The  bor- 
rower being  regarded  as  a  thoroughly  re- 
sponsible man,  the  interest  thus  charged 
may  not  exceed  tenor  twelve  per  cent,  per 
annum ;  but  passing  downward  in  the  so- 
cietary scale  the  charge  rises  in  the  direct 
ratio  of  the  poverty'  of  the  party  borrow- 
ing, until  at  length  we  find  the  very  poor, 
and  the  very  weak,  paying  interest  at  the 
rate  of  sixty,  eighty,  a  hundred,  and  per- 
haps even,  as  now  in  England,  almost  five 
hundred  per  cent.  At  the  date  at  which 
Mr.  Everett  wrote  there  were  here  more 
than  16,000,000  of  persons  capable,  more  or 
less,  of  contracting  debts,  large  or  small ; 
nineteen-twentieths  of  whom,  as  there  is 
reason  for  believing,  were  paying  interest 
at  rates  varjnng  from  ten  to  two  hundred 
per  cent.  Had  eacli  one  of  these  been  re- 
quired, daily  or  weekly,  to  give  his  note 
for  the  debt  thus  incurred,  there  would 
have  been  exhibited,  to  an  amount  greatly 
exceeding  two  thousand  millions,  uncur- 
rent  money  as  perfectly  dead,  so  far  as  re- 
garded all  performance  of  exchanges,  as 
if  it  had  been  buried  in  the  earth.  As  a 
consequence  of  this  the  societary  move- 
ment, in  the  first  year  of  the  war,  waspar- 
alj'^zed  to  a  degree  greatly  exceeding  any- 
thing the  country  before  had  ever  known. 
What  then  was  needed  was  live  money  to 
take  the  place  of  the  dead  that  was  then 
being  hourly  created.  To  the  end  that 
this  might  be  supplied,  the  nation, 
through  its  finance  minister,  proclaimed 
to  all  its  members  that  it  needed  labor  and 
labor's  products  in  their  various  forms, 
and  would  give  in  exchange  live  money 
to  the  extent  of  ^400,000,000;  or,  in  otheV 
words,  money  of  such  character  as  fitted 
it  to  he  used  for  effecting  exchanges  of  auA" 
and  every  kind  whatsoever.  At  once  the 
scene  was  changed,  the  employer  being 
now  enabled  to  pay  cash  for  all  the  ser- 
vice, and  all  the  materials,  of  which  he 
stood  in  need  ;  and  the  workman,  in  like 
manner,  enabled  to  pay  in  cash  for  the 
food  and  clothmg  required  by  his  fam- 
ily and  himself.  The  farmer,  now  selling- 
his  crops  for  live  money,  was  thus  enabled 
to  place  the  storekeeper  in  a  position  to 

1851,  and  allowed  an  interest  by  contract 
of  10  per  cent.  The  experiment  proved  a 
sad  one.  In  less  than  four  weeks  after 
the  passage  of  the  law,  parties  from  that 
State  were  in  New  England  and  New 
York,  soliciting  large  loans  on  real  estate 
at  10  per  cent." 
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bay  for  cash  in  the  distant  cities.  Almost 
at  once,  and  as  if  by  magic,  the  usurious 
charges  disappeared,  tliereby  lightening 
the  burdens  of  workingmen,  farmers,  me- 
chanics, and  laborers,  to  an  annual  extent 
thrice,  if  not  even  more  than  thrice,  ex- 
ceeding the  amount  of  greenbacks  issued. 

Of  all  financial  measures  on  record  there 
has  been  none  which  has  so  much  tended 
toward  elevation  of  the  laborer,  and  to- 
ward establishing  harmony  in  the  rela- 
tions of  labor  and  capital,  as  has  been  the 
case  with  that  by  which  $400,000,000  of 
live  money,  free  of  interest,  was  made  to 
take  the  place  of  thousands  of  millions  of 
dead  money,  for  whose  use  our  people 
had  been  paying  intei'est  at  twice,  thrice, 
and  even  twenty  times  the  legal  rates. 
Had  the  war  given  us  nothing  but  this,  it 
would  be  well  worth  to  the  nation,  leav- 
ing out  of  view  the  waste  of  life,  far  more 
than  all  its  cost.  Nevertheless,  we  have 
among  us  financiers,  so  called,  busily  en- 
gaged in  denouncing,  as  "a  forced  loan," 
the  admirable  machinery  that  thus  has 
been  given  to  our  people,  and  insisting 
that  we  shall  now  discard  it  with  the  cer- 
tainty before  us  of  being  thereby  com- 
pelled to  return  to  the  dead-money  system 
with  its  usurious  rates.  To  a  considerable 
extent  this  has  been  already  done,  the 
consequences  exhibiting  themselves  in 
the  money  grievances  in  regard  to  which 
thei-e  is  now  so  much  and  so  just  com- 
plaint. 

With  the  close  of  the  war,  the  work  of 
destruction  ceased.  The  soldier  resumed 
his  work  in  the  factory  and  the  field. 
The  sailor,  ceasing  to  aid  in  blockading 
southern  ports,  engagedhimself  in  aiding 
the  transports  of  southern  cotton.  Under 
such  circumstances,  production  rapidly 
and  largely  increased,  and  with  every 
steiJ  in  that  direction  labor  should  have 
gi'Own  in  power  to  command  the  use  of 
machinery  of  exchange.  Directly  the 
reverse,  however,  from  year  to  year  the 
jprice  of  money  has  risen,  and  with  such 
increase  in  the  power  of  those  who  control 
the  sources  of  supply  that  they  are  now 
being  everywhere  enabled  to  command 
the  aid  of  traders,  manufacturers,  miners, 
and  slock  gamblers,  in  their  effort  at  ob- 
taining the  passage  of  laws  legalizing  con- 
tracts at  rates  by  means  of  which  the 
burdens  of  laborers  in  the  factory  and  the 
field  must  be  much  increased.  Inquiring 
now  of  these  men,  or  of  their  victims,  the 
cause  of  the  extraordinary  change  thus 
exhibited,  we  find  ourselves  assured  that 
it  is  due  to  the  immense  extent  to  which 


circulating  capital  is  becoming  fixed  in 
buildings,  factories,  railroads,  bridges, 
and  other  of  the  machinery  required  for 
the  maintenance  of  commerce,  and  for  the 
comfort  and  convenience  of  those  engaged 
in  the  work.  We  are  thus  presented  with 
the  extraordinary  fact  that,  while  waste 
of  labor  and  materials — to  the  extent  of 
thousands  of  millions— had  been  attended 
by  an  actual  decline  in  the  price  of  money, 
an  application  of  other  thousands  of  mil- 
lions to  the  work  of  production  has 
caixsed,  and  is  causing,  such  an  increase 
in  the  power  of  money  monopf)lists  as  to 
threaten  ruin  to  some  of  the  most  import- 
ant indutries  for  which  so  many  and  so 
important  works  have  been  constructed. 

That  the  cause  thus  alleged  for  the  ex- 
istence of  the  present  extraordinary  state 
of  things  has  no  foundation  in  fact,  will  be 
obvious  to  those  who  reflect  that,  what- 
ever may  be  the  uses  to  which  it  is  ap- 
plied, money  never  diminishes  in  quan- 
tity by  reason  of  such  application.  Lot  a 
railroad  company  call  for  a  million  of  dol- 
lars to-day,  and  let  it  forthwith  distribute 
the  same  among  laborers,  mechanics, 
landowners,  and  rolling-mill  proprietors, 
it  will  at  once  again  present  itself  in  tlie 
pockets  of  the  former,  and  in  the  bank 
accounts  of  the  latter,  no  change  in  the 
quantity  having  taken  place.  The  more 
instant  tlie  exchange  of  money  for  labor 
and  materials  the  less  is  the  quantity  of 
money  vised  ;  and  hence  it  is  that  with 
every  stage  of  growth  in  the  rapidity  of 
the  societary  circulation,  the  need  for  it  in 
any  material  form,  whether  that  of  notes 
or  coin,  tends  to  diminish  with  diminu- 
tion in  the  power  of  the  monej'-lender  to 
compel  payment  for  its  use.  This,  pre- 
cisely, is  what  took  place  throughout  the 
war,  and  hence  it  was  that  the  rate  of  in- 
terest declined  at  the  moment  when  na- 
tional bonds  were  oeing  issued  to  the  ex- 
tent of  thousands  of  millions  of  dollars. 

With  the  close  of  the  war  there  came, 
however,  a  culmination  of  that  monopoly 
system  established  under  the  national 
banking  laws,  by  means  of  which  the  na- 
tion is  required,  in  all  the  future,  to  ac- 
commodate itself  to  the  procrustean  bed 
thereby  created.  A  decade  has  now 
elapsed  since  its  author  determined  that 
the  nation  might  be  allowed,  on  certain 
conditions,  to  have,  in  addition  to  $400,- 
000,000  of  greenbacks,  the  use  of  $300,000,- 
000  of  circulating  notes.  Since  that  time 
our  population  has  increased  in  numbers 
twenty-five  i^er  cent. ;  our  manufactures 
have  grown  from  two  thousand  to  five 
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tliousaiid  millions;  our  railroads  from 
thirty-three  to  seventy  thousand  miles; 
our  internal  commerce,  as  well  as  tbe 
space  over  which  it  is  to  be  maintained, 
has  probably  quintupled  ;  and  yet,  so  far 
have  his  successors  been  from  allowing 
the  machinery  of  exchange  to  increase  in 
fair  propoution  to  the  daily  gr<nving  ne- 
cessity for  its  use,  that  there  has  been  and 
still  is  a  constant  effort  at  compelling 
diminution  of  its  quantity;  the  result  be- 
ing seen  in  the  fact  that  half  a  dozen  indi- 
viduals have  now  acquired  power,  by 
means  of  lock-ups  and  other  contrivan- 
ces, so  to  disturb  the  commercial  opera- 
tions of  the  whole  nation  as  to  compel 
those  who  have  anything  to  lose  to  hesi- 
tate about  engaging  in  any  productive 
operations  whatsoever  requiring  the  use 
of  credit.  This,  however,  as  we  are  told, 
is  the  road  to  resumption,  however  objec- 
tionable the  results  that  thus  far  have 
been  obtained.  Were  those  who  so  in- 
struct us  to  give  this  great  question  a  little 
more  attention,  they  would  probably  be 
led  to  the  conclusion  that  the  present  sad 
state  of  things  is  consequent  upon  a  poli- 
cy which  is  daily  compelling  a  substitu- 
tion of  dead  for  living  money ;  and  that 
the  high  rates  of  interest  which  thus  are 
caused,  tend  to  the  destruction  of  that 
productive  power  to  which  alone  can  we 
look  for  the  force  required  for  enabling  us 
ever  again  to  witness  a  return  to  specie 
payments. 

Closing  their  eyes  to  this,  and  failing  to 
see  that  it  is  to  increase  in  that  power  they 
are  to  look  for  permanent  prosperity  for 
themselves,  railroad  and  other  corpora- 
tions are  perpetually  tormenting  legisla- 
tive bodies  for  permission  to  pay  high 
rates  of  interest.  Farmers  and  manufac- 
turers, as  a  consequence,  tind  it  daily  more 
and  more  difficult  to  obtain  the  aid  of 
whicli  they  stand  so  much  in  need ;  and 
now,  all  are  asked  to  ignore  the  great  fact 
that  the  ti-ouble  is  one  that  must  increase 
from  year  to  year  so  long  as  we  shall  per- 
sist in  requiring  that  the  man  shall  wear 
the  shoe  that  had  been  fitted  to  the  foot  of 
the  half-grown  boy.  Let  them  follow  the 
advice  that  thus  is  given  and  the  result 
must  be  that  call  loans,  and  interest  cal- 
culated by  the  day,  will  become  from 
hour  to  hour  more  general  with  daily  in- 
crease of  power  on  the  part  of  Shylock  to 
claim  his  "  pound  of  flesh,"  and  daily  di- 
minishing power  on  the  part  of  both  indi- 
viduals and  corporations  to  set  limits  to 
his  exactions.  Let  them,  on  the  contrary, 
set  themselves  diligently  to  work  to  make 


our  legislators  comprehend  that  the  road 
thus  indicated  is  the  road  to  ruin  ;  that 
the  remedy  for  existing  difliculties  is  to 
be  found  in  allowing  the  machinery  of 
exchange  to  grow  with  the  growth  of  pop- 
ulation and  production  ;  and  the  day  will 
not  then  be  distant  when  usury  laws  will 
pass  from  existence  by  reason  of  a  reduc- 
tion of  the  charge  for  the  use  of  money  to 
a  rate  below  that  fixed  by  law  even  in  that 
State  in  which  it  now  is  lowest.  Th.en,  and 
not  till  then,  shall  we  enter  on  the  road 
leading  to  a  resumption  of  specie  pay- 
ments. 

We  may  be  told,  however,  that  at  times 
money  is  abundant,  and  that  even  so  late 
as  last  summer  it  was  difficult  to  obtain 
legal  interest.  Such  certainly  was  the 
case  with  those  who  desired  to  put  it  out 
on  call ;  but  at  that  very  moment  those 
who  needed  to  obtain  the  use  of  money 
for  long  periods  were  being  taxed,  even 
on  securities  of  unexceptionable  charac- 
ter, at  double,  or  more  than  double,  the 
legal  rates.  The  whole  tendency  of  the 
existing  system  is  in  the  direction  of  an- 
nihilating the  disposition  for  making  those 
permanent  loans  of  money  by  means  of 
which  the  people  of  other  countries  ax-e  en- 
abled to  carry  into  effect  operations  tend- 
ing to,  secure  to  themselves  control  of  the 
world's  commerce.  Under  that  system 
there  is,  and  there  can  be,  none  of  that 
stability  in  the  i^rice  of  money  required 
for  carrying  out  such  operations. 

Leaving  out  of  view  the  recent  great 
combination  for  the  maintenance  and  per- 
petuation of  slaverj',  there  has  been  none 
so  powerful,  none  so  dangerous,  as  that 
which  now  exists  among  those  who,  hav- 
ing obtained  a  complete  control  of  the 
luonej'  power,  are  laboring  to  obtain  legal 
recognition  of  the  right  of  capital  to  per- 
fect freedom  as  regards  all  the  measures 
to  which  it  may  be  pleased  to  resort  for 
the  purpose  of  obtaining  more  perfect 
control  over  labor.  Alroadj''  several  of 
the  States  have  to  some  extent  yielded  to 
the  pressure  that  has  been  brought  to  bear 
upon  them.  Chief  among  these  is  Massa- 
chusetts, the  usury  laws  having  there 
been  totally  repiealed,  and  with  the 
effect,  saj's  a  distinguished  citizen  of 
that  State,  that  "all  the  savings  in- 
stitutions in  the  city  at  once  raised 
the  rate  from  six  to  seven  per  cent. ; 
those  out  of  the  city  to  seven  and  a  half 
and  eight  per  cent. ;  and  there  was  no  rate 
too  high  for  the  greedy.  The  consequence," 
as  he  continues,  "has  been  disastrous  to 
industrial  pursuits.    Of  farming  towns  in 
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my  county  more  than  one-quarter  have 
diminished  in  population."  Rates  per 
day  have  now  to  a  great  extent,  as  I  am  as- 
sured, superseded  the  old  rates  per  month 
or  year ;  two  cents  per  day,  or  |7  30  per 
annum,  having  become  the  charge  for  se- 
curities of  the  highest  order.  What,  un- 
der such  circumstances,  must  be  the  rate 
for  paper  of  those  who,  sound  and  solvent 
as  they  may  be,  cannot  furnish  such  se- 
curity, may  readily  be  imagined.  Let 
the  monopoly  system  be  maintained  and 
the  rates,  even  at  its  headquarters,  New 
England,  will  attain  a  far  higher  jwint 
than  any  that  has  yet  been  reached  ;  this, 
too,  in  despite  of  the  fact  that  her  people 
had  so  promptly  secured  to  themselves  a 
third  of  the  whole  circulation  allowed  to 
the  40,000,000  of  the  population  of  the 
Union  scattered  throughout  almost  a  con- 
tinent. How  greatly  they  value  the 
power  that  has  been  thus  obtained  is 
proved  by  the  fact  that  to  every  effort  at 
inducing  them  to  surrender,  for  advantage 
ofthewestor  south,  any  portion  thereof 
has  met  with  resistance  so  determined 
that  nothing  has  been  yet  accomplished. 

Abandonment  ot  our  present  policy  is 
strongly  urged  upon  us  for  the  reason 
that  mortgages  bear  in  New  York  a 
higher  rate  of  interest.  A  Pennsylva- 
nian  in  any  of  the  northern  counties  has, 
as  we  are  told,  but  to  cross  the  line  to  ob- 
tain the  best  security  and  seven  per  cent. 
Why,  however,  is  it  that  his  neighbors 
find  themselves  compelled  to  go  abroad 
when  desirous  of  obtaining  money  on  such 
security?  The  answer  to  this  question  is 
found  in  the  fact  that  the  taxation  of 
mortgages  is  there  so  great  as  to  absorb 
from  half  to  two-thirds  of  the  interest 
promised  to  be  paid.  "  The  result  of 
this,"  say  the  Tax  Commissioners  in  their 
recent  report — 

"is  exactly  what  might  have  been  ex- 
pected. Capital  which  formerly  found 
its  way  into  real  estate  is  now  directed 
into  other  channels ;  and  to  such  an  ex- 
tent that  were  it  not  for  the  provisions  of 
law  which  exempt  the  mortgage  invest- 
ments of  sayings  banks  and  life  insurance 
companies  from  taxation,  and  compel 
these  institutions  to  invest  a  part  of  their 
capital  in  such  securities,  money  could 
now  hardly  be  obtained  in  New  York  for 
the  improvement  of  real  estate  on  pledge 
of  the  property.  Again,  it  was  formerly 
a  very  general  custom  to  embody  in  wills 
a  provision  that  property  bequeathed  or 
to  be  held  in  trust  should  be  invested  in 
mortgages ;  but  this  custom,  the  commis- 


sioners are  Informed,  is  now  almost  en- 
tirely done  away  with,  while  executors 
and  trustees  are  continually  importuned 
by  legatees  to  change  the  character  of 
such  investments,  on  the  ground  that  they 
no  longer  continue  to  afford  a  fair  in- 
terest." 

Is  tliere  in  the  state  of  things  thus  ex- 
hibited anything  to  induce  our  people  to 
adopt  the  New  York  system  in  lieu  of 
that  under  which  they  have  so  long  and 
so  greatly  prospered  ?  For  answer  to 
this  question  we  may  turn  to  the  report 
just  now  made,  by  the  late  Revenue  Com- 
missioner Wells,  on  State  taxation,  in 
which  he  points  to  "  Pennsylvania  under 
her  system  of  taxation  advancing  with 
giant  strides  in  wealth  and  population, 
while  New  York,  under  the  influence  of 
old  and  exploded  ideas,  moves  onward  in 
development  comparatively  at  a  snail's 
pace." 

Again,  we  are  told  that  Ohio  legalizes 
"special  contracts"  up  to  eight  per  cent.; 
and  that  if  we  would  prevent  the  efflux 
of  capital  we  must  follow  in  the  sanne  di- 
rection. Is  there,  however,  in  the  exhibit 
now  made  by  that  State,  anything  to  war- 
rant us  in  so  doing?  Like  Pennsylvania, 
she  has  abundant  coal  and  ore.  She  has 
two  large  cities,  the  one  fronting  on  the 
Ohio,  and  the  other  on  the  lakes,  giving 
her  more  natural  facilities  for  maintain- 
ing commerce  than  are  possessed  b3'^  Penn- 
sylvania ;  and  yet,  while  the  addition  to 
her  population  in  the  last  decade  was  but 
three  hundred  and  six  thousand,  that  of 
Pennsylvania  wassix  hundred  and  fifteen 
thousand.  In  that  time  she  added  nine 
hundred  to  her  railroad  mileage,  Penn- 
sylvania meantime  adding  two  thousand 
five  hundred.  While  her  capital  engaged 
in  mcfnufactures  rose  from  fifty-seven  to 
one  hundred  and  forty-one  millions,  that 
of  Pennsylvania  grew  from  one  hundred 
and  ninety  to  four  hundred  and  six,  the 
mere  increase  of  the  onebeing  more  tiian 
fifty  per  cent,  in  excess  of  the  total  of  the 
other.  May  we  find  in  these  figures  any 
evidence  that  capital  has  been  attracted  to 
Ohio  by  a  higher  rate  of  interest,  or  re- 
I)elled  from  our  State  by  a  lower  one? 
Assuredly  not ! 

What  in  this  direction  is  proposed  to  be 
done  among  ourselves  is  shown  in  the 
section  now  presented  for  our  considera- 
tion. •  By  it  the  legal  rate  in  the  absence 
of  "special  contracts"  is  to  be  raised  to 
seven  per  cent. ;  such  "contracts,"  how- 
ever ruinous  in  their  character,  and  what- 
soever the   nature  of  the  security,  are  to 
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be  leg;alized  ;  the  onlj^  exception  to  these 
sweeping  changes  being  that  national 
banks  issuing  circulating  notes  are  to  be 
limited  to  s"ivenper  cent.  Shylock  asked 
only  "the  due  and  forfeit  of  his  bond." 
Let  this  section  be  adopted,  and  let  him 
then  present  himself  in  any  of  our  courts, 
can  its  judge  do  other  than  decide  that 
"the  law  allows  it  and  the  court  awards 
it,"  monstrous  as  may  have  been  the 
usury,  and  discreditable  as  may  have 
been  the  arts  bv  means  of  which  the  un- 
fortunate debtor  had  been  entrapped? 
Assuredly  not.  Shylock,  happily,  was 
outwitted,  the  bond  having  made  no  pro- 
vision for  taking  even  "one  jot  of  blood." 
Here,  the  unfortunate  debtor,  forced  by 
his  flinty-hearted  creditor  into  a  "special 
contract""  utterly  ruinous,  may,  in  view 
of  the  dstruction  of  all  hope  for  the  fu- 
ture of  his  wife  and  children,  shed  almost 
tears  of  blood,  but  they  will  be  of  no 
avail ;  yet  do  we  claim  to  live  under  a 
system  whose  foundation-stone  exhibits 
itself  in  the  great  precept  fr&m  which  we 
learn  that  duty  requires  of  us  to  do  to 
others  as  we  would  that  others  should  do 
unto  ourselves. 

By  the  English  law  the  little  landowner, 
the  mechanic  who  owns  the  house  in 
which  he  lives,  is  protected  against  his 
wealthy  mortgagee.  Here,  on  the  con- 
trary, the  farmer,  suffering  under  the  ef- 
fects of  blight  or  drought,  and  thus  de- 
prived of  power  to  meet  with  punctuality 
the  demands  of  his  mortgagee,  is  to  have 
no  protection  whatsoever.  So,  too,  with 
the  poor  mechanic  suffering  teiKporarily 
by  reason  of  accidental  incapacity  for 
work,  and,  with  the  sheriflf  full  in  view 
before  him,  compelled  to  enter  into  a 
"special  contract"  doubling,  if  not  even 
trebling,  the  previous  rate  of  interest. 
Infamous  as  may  be  its  extortion,  the 
court  may  not  deny  the  aid  required  for 
its  enforcement. 

The  amotint  now  loaned  on  mortgage 
security  iE  this  State,  at  six  per  cent.,  is 
certainly  not  less  than  four  hundred,  and 
probably  extends  to  five  hundred  mil- 
lions of  dollai-s,  a  large  portion  of  which 
is  liable  to  be  called  for  at  any  moment. 
Let  this  section  be  adopted,  and  we  shall 
almost  at  once  witness  a  combined  move- 
ment among  mortgagees  lor  raising  the 

^A  bank  being  instituted  with  a  capital 
of  $100,000,  that  amount  is  required  to  be 
loaned  to  the  Treasury  at  an  interest  of 
five  cent.,  yielding  §5,000.  The  bank  now 
receives  §90,000  of  notes,  three-fourths  of 
wliich  it  is  to  be  authorized  to  lend  at 


rate  of  interest.  Notices  demanding  pay- 
ment will  fly  thick  as  hail  throughout  the 
State,  every  holderof  such  security  know- 
ing well  that  the  greater  the  alarm  that 
can  be  produced,  and  the  more  utter  the 
impossibility  of  obtaining  other  moneys, 
the  larger  maj'  be  made  the  future  rate  of 
interest.  The  unfortunate  mortgagor 
must  then  accept  the  terms,  hard  as  they 
may  be,  dictated  to  him,  be  they  eight, 
ten,  twelve,  or  twenty  per  cent.  Such,  as 
I  am  assured,  has  been  the  course  of 
things  in  Connecticut,  where  distress  the 
most  severe  has  been  produced  by  a  re- 
cent abandonment  by  the  State  of  the 
policy  under  which  it  has  in  the  past  so 
greatly  prospered.  At  this  moment  her 
savings'  banks  are  engaged  in  compelling 
mortgagors  to  accept  eight  per  cent.,  pay- 
able in  advance,  as  the  present  rate.  How 
long  it  will  be  before  they  will  carry  i: 
up  to  ten  or  twelve,  or  what  will  be  the  ef- 
fect, remains  to  be  seen.  Already  among 
ourselves  the  eflectsof  the  sad  blundersoi 
our  great  financiers  exhibit  themselves  in 
the  very  unpleasant  fact  that  sheritis' 
sales  are  six  times  more  nnmerous  than 
they  were  in  the  period  from  1864  to  1807, 
when  the  country  was  so  severely  suffer- 
ing under  the  waste  of  property,  labor 
and  life  which  had  but  then  occurred. 
Let  this  section  be  adopted,  giving  per- 
fect freedom  to  the  Shylocks  of  the  day, 
and  the  nest  half  dozen  years  will  wit- 
ness the  transfer,  under  the  sheriffs  ham- 
mer, of  the  larger  portion  of  the  real  pro- 
perty of  both  the  city  and  the  State.  Of 
all  the  devices  yet  invented  for  the  subju- 
gation of  labor  by  capital,  there  is  none 
that  can  claim  to  be  entitled  to  take  pre- 
cedence of  that  which  has  been  nov/ 
proposed  for  our  consideration. 

To  the  general  free  trade  movement 
there  is,  however,  to  be  one  exception,  to 
wit :  those  national  banks  which  issue 
circulating  notes.  In  consideration  of 
the  supposed  great  profit  thence  result- 
ing, they  are  to  be  limiced  to  a  charge  of 
seven  per  cent.  Nevertheless,  the  utmost 
they  thus  can  make  scarcely  exceeds  one 
per  cent. ;  enabling  Lhem  with  circulatioii 
to  make  eight  per  cent.,  where  without  it 
they  would  make  but  seven.*  Under  ex- 
isting arrangensents  they  will  continue  to 
furnish  to  the  community  that  machinery 

seven  per  cent.,  yielding  §4,725,  the  two 
combined  yielding  §9,725.  Deducting 
now  the  federal  taxes,  say  §2,000,  we  have 
§7,725  as  the  total  profit,  leaving  less  than 
one  per  cent,  as  the  profit  of  circulation. 
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in  whose  absence  commerce  would  almost 
die  away;  but  will  they,  can  they,  con- 
tinue so  to  do  under  the  new  one  that  is 
now  proposed?  Let  us  inquire.  The  Na- 
tional Bank  system  having  now  become 
an  absolute  monopoly,  enabling  stock- 
holders to  make  large  profits,  other  per- 
sons anxious  to  particii)ate  in  some  de- 
gree therein  have  obtained  State  charters 
under  which  they  do  a  business  precisely 
similar  to  that  of  those  English  joint  stock 
banks  which  now  make  dividends  to  the 
extent  of  twenty  and  thirty  per  cent. 
Trading  almost  entirely  on  the  capital  of 
others  they  offer  to  depositors  large  inter- 
ests, to  provide  for  whose  payment  loans 
are  made  on  the  most  usurious  terms. 
Here,  as  there,  the  business  is  profitable, 
but  the  risks  are  great ;  it  being  carried 
on  in  titter  defiance  of  the  law  which 
limits  banks  to  six  per  cent,  as  the  legal 
rate  of  interest.  Real  capitalists  fear  con- 
nection with  them  and,  as  a  consequence, 
their  progress  thus  far  has  not  been  great. 
Let  the  usury  laws  be  repealed,  and  let 
usury  in  all  its  forms  be  legalized,  and 
we  shall  see  such  banks  organized  on  a 
scale  so  large  as  to  compel  the  national 
Danks  to  follow  in  the  same  direction, 
abandoning  the  idea  of  furnishing  circu- 
lation. Let  it  once  be  shown  that  State 
banks  without  it  can  make  larger  divi- 
dends than  national  banks  with  it,  and 
the  waj--  '.vill  have  been  prepared  for  having 
these  latter,  subject  as  they  are  to  the  in- 
finite and  absurd  restrictions  and  respon- 
sibilities of  the  banking  law,  to  pass  grad- 
ually from  existence.  Will  that  tend  to 
lower  the  rate  of  interest  ?  Most  certainly 
not. 

Why,  however,  we  are  asked,  should 
there  be  any  limit  whatsoever  thereto? 
As  well  might  the  question  be  put  as  to 
why  there  should  be  any  limit  to  railroad 
fares.  Money  and  the  road  are  both  alike 
mere  machinery  of  exchange,  the  one  aid- 
ing in  the  transfer  of  property  from  hand 
to  hand  as  the  other  aids  in  changing  it  in 
place.  The  charge  for  tiie  use  of  one  is 
called  interest.  That  for  the  other  is  de- 
nominated tolls.  The  farmer,anxious  to  be 
enabled  cheaply  to  go  to  mai'ket,  demands 
that  there  be  established  a  limit  to  the 
power  of  railroad  managers,  and  to  some 
extent  that  has  everywhere  been  done. 
That  such  regulations  have  to  a  great  ex- 
tent been  set  at  naught  we  know  ;  but 
have  we  thus  been  led  to  the  belief  that 
their  managers  should  at  once  be  set  free 
from  all  restriction?  Has  it  not,  on  the 
contrary,  produced  throughout  the  com- 


munity a  feeling  that  there  exists  an  abso- 
lute necessity''  for  providing  more  effectu- 
ally against  abuses  of  the  power  that  had 
been  granted  ;  and  has  not  the  committee 
just  now  adopted  rules  to  that  effect  far 
more  stringent  than  had  before  existed  ? 
Has  not  your  Committee  on  Agriculture, 
Manufactures  and  Commerce  moved  in 
the  same  direction,  giving  us  that  sectioii 
of  the  chapter  now  before  us,  which  reads 
as  follows : 

Sectiox  3.  No  'combinations  of  em- 
ployers or  employed  to  enable  the  one  to 
control  the  business  operations  of  the 
other,  or  combinations  to  maintain  arbi- 
trary prices  for  manufactures,  merchan- 
dise or  the  products  of  labor  of  anj'  de- 
scription, or  for  labor  itself  (including 
professional  services)  shall  be  allowed. 
Nor  shall  any  combination  of  individu- 
als, associations,  or  corporations  to  ob- 
struct the  free  course  of  trade,  or  to  make 
or  maintain  arbitrary  rates  for  freight  or 
passage  on  rivers,  railways,  or  canals  bo 
permitted  ;  and  the  Legislature  shall  pass 
laws  to  prevent  and  punish  such  corpora- 
tions. 

Studying  this  carefully,  its  readers  can- 
not fail  to  feel  surprised  to  see  that  no 
mention  is  here  made  of  combinations  for 
controlling  the  supply  of  monej^  and  for 
raising  its  price.  That  such  combinations 
exist  we  certainly  know.  Year  after  year 
we  see  some  half  dozen  men  in  the  bank 
of  England  combining  for  raising  the  price 
of  the  commodity  they  have  to  sell,  and 
thus  producing  crises  each  more  ruinous 
than  the  one  by  which  it  had  been  pre- 
ceded. Week  after  week  we  witness  such 
combinations  among  ourselves,  and  with 
results  tenfold  more  ruinous  than  any 
which  can  result  from  those  having  for 
their  object  the  maintenance  of  "arbitrary 
prices  for  manufactures,  merchandise,  or 
the  products  of  lab»r  ;"  yet  does  provis- 
ion for  punishment  of  those  so  engaged 
find  no  place  in  the  section  just  now  read. 
Year  after  year  is  there  an  increase  in 
the  number  of  persons  who  need  to  use 
the  circulating  note ;  in  the  space  over 
which  they  are  scattered  ;  in  the  quantity 
of  "  manufactures,  merchandise,  or  the 
products  of  labor "  needing  to  be  ex- 
changed; wath  steady  contraction  of  the 
machinery  by  means  of  which  exchanges 
may  be  made,  and  corresponding  increase 
of  the  power  of  combination  among  the 
few  who  now  control  the  movements  of 
the  money  market  ;  j^et  is  there  here  no 
suggestion  of  punishment  for  those  who 
are  thus  from  hour  to  hour  increasing  the 
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dangers  attendant  ni^on  engagi  ng  m  anj'' 
enterprise  requiring  an  extended  vise  of 
credit.  So  far,  indeed,  is  it  the  reverse  of 
this,  that  by  the  section  now  under  consid- 
eration tliey  are  expressly  told  that  com- 
bine as  they  may  for  cramping  the  money 
market,  for  producing  distrust,  and  for 
compelling  holders  of  merchandise,  own- 
ers of  ships,  houses,  or  land,  with  bank- 
ruptcy staring  them  in  the  face  as  a  conse- 
quence of  failure  of  subinission  to  the 
"  special  contract"  system,  they  may  safe- 
ly do  so,  free  from  all  danger  of  interfe- 
rence by  the  courts. 

Of  what  importance  is  a  combination 
for  raising  the  price  of  pork,  beef,  or  cot- 
ton, compared  with  the  one  now  in  opera- 
tion, and  that  has  for  months  maintained 
money  at  so  high  a  price  as  to  have  in  a 
great  degree  paralyzed  the  whole  domes- 
tic trade  of  the  Union  ?  Of  none  whatso- 
ever!' Can,  then,  any  benefit  result  from 
adoption  of  even  this  third  section  ?  As- 
suredly not.  It  is  but  an  attempt  at  cut- 
ting away  decayed  branches  of  a  sickly 
tree,  leaving  the  root  in  a  state  of  disease 
which  threatens  to  result  in  death. 

Every  purchase  and  sale  involves  a 
contract  for  the  delivery  and  receipt  of 
money,  and  as  a  consequence  the  amount 
of  these  latter  is  equal  to  the  total  of  the 
former,  from  the  purchase  of  a  penny 
whistle  to  that  of  the  thousands  of  mil- 
lions of  bonds  that  passannually  from  hand 
to  hand  in  our  various  money  markets. 
The  great  trade  of  all  is,  therefore,  tliat  of 
money;  its  amount  being  such  as  would 
require  for  its  expression  a  row  of  figures 
whose  length  would  create  astonishment 
in  all  who  saw  it.  For  the  carrying  on  of 
this  wonderful  trade,  and  for  supplying 
the  machinery  by  whose  aid  alone  can 
circulation  be  maintained,  the  Federal 
government  has  instituted  a  monopoly 
by  means  of  which  a  few  thousand  per- 
sons are  enabled  to  control  at  pleasure  the 
monetary  movement,  and  to  raise  at  will 
the  price  of  the  commodity  in  which  they 
deal.  Tliat  this  may  be  done  with  per- 
fect safety  to  themselves  it  has  now  be- 
come essential  to  have  the  usury  laws  re- 
pealed, giving  to  the  monopolists  power 
unlimited  over  the  price  of  a  commodity 
the  supply  of  which  has  been  by  law  con- 
fined to  them.  How  this  has  operated  in 
England  the  committee  has  already  seen. 
How  it  must  operate  here,  freed  from  all 
the  restrictions  by  which  real  estate  is 
there  protected,  may  readily  be  imagined. 
As  well  might  the  great  railroad  compa- 
nies which  are  now  so  rajiidly  monopo- 


lizing the  means  of  transportation,  ask  to 
be  relieved  from  the  few  restrictions  to 
which  they  are  already  subject ;  alleging 
that  further  grant  of  power  had  become 
essential  for  enabling  them  cheaply  to 
carry  to  market  the  products  of  the  land. 

Travelliutj  onward  in  the  direction  thus 
proposed,  shall  we  find  ourselves  on  the 
road  to  civilization,  or  even  on  that  which 
leads  to  resumption  of  specie  paj^ments? 
For  answer  to  this  qviestion  I  would  refer 
the  committee  to  the  following  paragraph, 
now  a  century  old,  from  Turgot,  one  of 
the  most  distinguished  economists  that 
Europe  has  yet  produced,  to  wit : 

"We  may  regard  the  rate  of  interest  as  a 
sort  of  level  below  which  all  labor,  all 
cultivation,  all  manufactures,  and  all 
commerce  cease.  It  is  like  a  sea  spread 
over  a  great  country  of  which  the  moun- 
tain summits  rise  above  the  waters,  form- 
ing fertile  and  cultivated  islands.  The 
sea  flowing  out,  the  hill-slopes  and  the 
plains  and  vallej^s  graduallj'^  appear,  cov- 
ering themselves  with  products  of  every 
kind.  To  inundate  the  land  and  destroy 
the  cultivation,  or  to  restore  to  agriculture 
extensive  territories,  it  is  sufficient  that 
the  watei  should  rise  or  fall  a  smgle  foot. 
It  is  the  abundance  of  capital  that  ani- 
mates to  effort ;  and  the  low  rate  of  in- 
terest is  at  once  the  effect  and  the  indica- 
tion of  that  abundance." 

Than  the  view  thus  presented  nothing 
could  be  more  accurate.  Reduction  in 
the  rate  of  interest  indicates  a  growing 
power  of  labor  over  capital,  and  it  follows 
as  necessarily  consequent  upon  increase 
in  the  variety  of  demands  for  human  ser- 
vice. Interest  is  low  in  England,  France, 
Germany,  Holland  and  Belgium  ;  highin 
Russia,  Turkey,  Australia  and  South 
America.  The  tendency  of  the  i^recious 
metals  is  toward  those  countries  where 
interest  is  low,  and  from  those  in  which  it 
is  high,  as  is  now  shown  in  these  United 
States.  That  it  may  be  here  reduced  we 
need  that  a  proper  supply  of  the  machine- 
ry of  exchange  be  allowed  to  our  people, 
increasing  the  rapidity  of  circulation  and 
offering  new  inducements  for  the  api)lica- 
Jion  of  capital  to  the  work  of  developing 
the  enornaous  mineral  and  metallic  re- 
sources of  the  Union.  With  every  step 
in  this  direction  there  must  be  a  growing 
tbudency  toward  becoming  ex^Dorters  of 
cloth  and  iron,  with  growing  power  to  re- 
tain the  precious  metals,  and  to  command 
their  use  for  all  the  purposes  of  exchange. 

The  Pennsylvania  capital  engaged  in 
manufactures  and  mining    in  1860  Avas 
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$190,000,000  as  against  ^256,000,000  in  New 
England.  By  the  last  census  that  in  the 
former  is  shown  to  have  grown  to  491 ; 
the  latter  meantime  having  arrived  at 
495.  The  New  England  product  is  given 
at  $994,000,000  ;  that  of  Pennsylvania  be- 
ing but  $790,000,000;  but  between  the 
two  there  is  this  essential  difference,  that 
nearly  all  the  raw  material,  and  very 
much  of  the  food,  of  the  former  comes  from 
abroad,  the  contribution  of  New  England 
herself  being  but  little  beyond  the  wages 
of  labor  and  the  prbtits  of  conversion ; 
whereas,  in  the  latter  by  far  the  largest 
share  is  produced  from  the  soil  of  the 
State  itself.  Pennsylvania  produces 
coal  and  iron,  and  feeds  her  people  mainly 
with  the  products  of  her  soil.  She  sup- 
plies the  world  with  oil.  New  England 
buys  her  oil  to  sell  it  again  in  the  thousand 
forms  in  which  it  presents  itself  among 
the  commodities  into  which  she  converts 
the  food,  the  coal,  the  iron,  the  hides  and 
the  wool  drawn  from  abroad.  How 
greatly  this  affects  the  question  under 
consideration  exhibits  itself  in  the  fact, 
that  the  average  proportion  borne  by  raw 
material  to  furnish  products  is  shown  by 
the  census  of  1860  to  be  more  than  fifty 
per  cent.  Such  being  the  case,  it  is  diffi- 
cult, as  it  seems  to  me,  to  avoid  arriving 
at  the  conclusion  that  the  production,  and 
consequent  commerce,  of  our  people 
are  much  greater  than  those  of  all  New 
England ;  and  that  our  claim  to  be  put 
on  an  equal  footing  with  these  latter  in 
regard  to  the  money  power  is  founded  in 
reason  and  in  justice.  Nevertheless, 
when  Pennsylvania  complains  that  New 
England,  not  her  equal  in  productive 
power,  has  been  allowed  thrice  as  much 
as  has  been  allowed  to  her ;  that  New 
York,  not  more,  certainly,  than  her 
equal,  has  been  allowed  twice  as  much ; 
that  the  two  combined  have  nearly  five 
times  as  much  ;  she  is  met,  and  that  inva- 
riably, by  a  combined  vote  by  means  of 
which  it  has  thus  far  been  decided  that 
this  monstrous  inequality  that  has  been 
established  shall  continue  to  be  main- 
tained. As  a  consequence  of  this,  it  is 
that  her  farmers  and  her  manufacturers 
are  being  subiected  to  demands  of  the 
most    usurious  kind  ;  and  that  the    mo- 

*  The  Constitution  was  signed  Sept.  17, 
1787,  and  was  to  go  into  operation  so  soon 
as  nine  States  should  have  ratified  it. 
Pennsjdvania  did  so  on  the  12th  of  De- 
cember, the  Convention  for  that  purpose 
having  been  called  by  the  Legislature  on 
the  very  day  on  which  advice  had  been 
received  of  its  submission  to  the  States  by 


ney-lenderisbeing  more  and  more  encour- 
aged to  acquire  of  his  victims  to  aid  in 
perpetuating  the  mischief  by  means  of 
an  amendment  to  the  Constitution  that 
shall  place  it  wholly  beyond  the  power  of 
the  Legislature  to  give  relief,  however 
great  the  oppression  which  may  be  perpe- 
trated. 

Pennsylvania  has  been,  and  most  pro- 
perly, described  as  "a  blind  old  giant." 
Blind  she  has  always  been  to  the  magni- 
tude of  her  powers,  and  to  the  slight  I'e- 
cognition,  by  both  North  and  East,  of  her 
claims  to  their  consideration.  Spoken  of, 
and  often  treated,  as  a  sort  of  modern  Boe- 
otia,  she  rarely  suggests  such  claims  with- 
out meetingarebuft";  and  yet  it  is  safe,  asl 
think,  to  say  that  no  community  of  whose 
history  we  have  any  knowledge,  presents 
a  brighter  record.  Never  having  had  a 
witch  upon  her  soil,  she  has  never  either 
burned  or  hanged  one.  Never  having  had 
a  State  religion,  no  man  within  her  limits 
has  ever  suffered  because  of  his  religious 
belief.  On  her  soil,  and  by  her  people, 
was  commenced  that  crusade  against  hu- 
man slaverj'^  whose  result  is  now  about  to 
exhibit  itself  in  its  abolition  throughout 
the  continent  and  its  adjacent  islands. 
Travelling  southward,  her  sons,  or  their 
descendants,  were  first,  at  Mecklenburg 
in  1775,  to  give  to  the  world  a  declaration 
of  national  independence.  Throughout 
the  troubled  years  which  followed  she  per- 
formed her  entire  duty  as  regarded  sup- 
plies of  men,  or  of  material  with  which  to 
maintain  the  contest.  In  that  day  of  gloom 
when  Washington  was  about  to  make,  at 
Trenton  and  Princeton,  a  last  effort  at  re- 
sistence  to  the  British  arms,  Philadelphia 
men,  with  Morris  at  the  head,  furnished, 
on  the  instant,  all  the  money  needed  ;  and 
Pennsylvania  men  were  largely  conspicu- 
ous among  the  forces  which  followed  him 
across  the  Delaware.  The  war  closed,  and 
a  Federal  Constitution  agreed  upon  in 
Convention,  she — ttrst  amomg  the  great 
States  and  by  a  two-thirds  majority — set 
the  example  of  its  ratification ;  thus  ex- 
hibiting a  magnanimity  which  found  but 
tardy  followers  among  the  larger  States. 
But  for  her,  it  may  be  doubted  if  ratifica- 
tion could  ever  have  been  secured.*  In 
the  recent  war  she  was  first  to  raise  a  real 

Congress.  Massachusetts  followed  nearly 
two  months  later;  but  Virginia  and  New 
York  hesitated  until  after  New  Hamp- 
shire had,  on  the  21st  of  June,  1788, 
furnished  the  ninth  vote,  thereby  estab- 
lishin;i;  a  Union  from  which  neither  of 
those  States  desired  to  remain  excluded. 
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army — those  reserves  which  saved  Wash- 
iugtou  in  July,  1861,  and  of  which  not  ten 
per  cent.,  as  I  am  assured,  returned  to 
their  families  and  their  homes  unharmed. 
In  the  dark  days  of  the  autumn  of  1862, 
Vviien  apathy  reigned  throughout  the 
land,  she  established  that  Union  League 
which  was  to  the  then  almost  despairing 
Lincoln  and  Stanton,  as  has  been  since 
most  emphatically  stated  by  the  latter,  a 
••Star  in  the  East,"  harbinger  of  ultimate 
success.  That  League  gave  to  the  country 
more  than  ten  full  regiments;  simul- 
taneously uniting  with  its  fellow-citizens 
in  feeding  and  caring  for  every  soldier 
who  passed  either  south  or  north,  and 
stimulating  the  city  corporation  to  those 
contributions  for  which,  to  the  amount  of 
$11,000,000,  the  people  of  Philadelphia  are 
now  paying  interest.  Following  closely 
in  the  footsteps  of  those  admirable  Phila- 
delphia women  who,  in  the  darkest  days 
of  the  Revolution,  raised  among  them- 
selves the  moneys  required  for  the  relief 
of  Washington's  suffering  companions  in 
arms,  their  successors,  in  the  dark  days 
of  the  recent  war,  gave  to  works  of  patrio- 
tism and  of  charity  an  amount  of  energy, 
both  physical  and  mental,  that  has  never 
been  exceeded,  and  but  very  rarely 
equalled.*  With  the  exception  of  Rhode 
Island  and  Kansas,  Pennsylvania  sent  to 
the  field  a  larger  proportion  of  her  popu- 
lation than  any  other  State.  Her  coal  and 
her  iron  furnished  the  force  required  for 
maintaining  the  blockade,  and  for  con- 
structing and  running  the  machinery  by 
aid  of  which  our  wliole  people  were  en- 
abled to  bear  the  terrific  taxation  of  the 
war.  Last,  but  not  least,  we  have  the  fact 
that  she  stands  alone  in  having  provided 
abundantly  for  the  maintenance  and  edu- 
cation of  every  soldiers's  orphan  within 
her  limits. 

Rightly  styled  the  Keystone  of  the 
Union,  one  duty  yet  remains  to  her  to  be 
performed,  to  wit :  that  of  bringing  about 

""  It  was  the  women  of  Philadelphia  who 
in  that  dark  hour  of  peril  and  sorrow  (the 
autumn  of  1780)  raised  by  voluntary  con- 
tribution among  themselves  a  large  fund 
— singularly  large  in  view  of  everything — 
for  the  relief  of  Washington's  suffering 
soldiers  at  camp.  The  honored  list  of 
these  jioble  women  is  part  of  Philadel- 
phia's recorded  and  traditionary  story, 
and  %'et  every  one  seems  now  to  have  for- 
gotten it. 

It  lies  before  us  as  we  write,  and  there 
we  find  names  still  proudly  borne  by  liv- 
ing descendants,  which  ought  to  be  re- 
membered  now — the    names  of  Esther 


equality  in  the  distribution  of  power  over 
that  machinery  for  whose  use  men  pay 
interest,  and  which  is  known  as  money. 
New  England,  being  rich  and  having  her 
people  concentrated  within  very  narrow 
limits,  has  been  allowed  to  absorb  a  por- 
tion of  that  power  fully  equal  to  her 
needs,  while  this  State,  richer  still,  has 
been  so  "cabined,  cribbed,  confined," 
that  her  mine  and  furnace  operators  find 
it  difficult  to  obtain  that  circulating  medi- 
um by  whose  aid  alone  can  they  distri- 
bute among  their  workmen  their  shares 
of  the  things  produced.  New  York,  al- 
ready rich,  has  been  allowed  to  absorb  a 
fourth  of  the  permitted  circulation  to  the 
almost  entire  exclusion  of  the  States  south 
of  Pennsylvania  and  west  of  the  Missis- 
sippi ;  and  hence  it  is  that  her  people  are 
enabled  to  levy  upon  those  of  all  these 
latter  such  enorinous  taxes.  To  the  work 
of  correcting  this  enormous  evil  Pennsyl- 
vania should  now  address  herself.  In- 
stead of  following  in  the  wake  of  New 
Jersey  and  Connecticut,  thereby  giving  to 
the  monopoly  an  increase  of  strength,  let 
her  place  herself  side  by  side  with  the 
suffering  States  of  the  West,  the  South, 
and  the  South-west,  demanding  that  what 
has  been  made  free  to  New  York  and  New 
England  shall  be  made  equally  free  to 
her  and  them.  Let  her  do  this,  and  the 
remedy  will  be  secured,  with  such  in- 
crease in  the  general  power  for  develop- 
ing the  wonderful  resources  of  the  Union 
as  will  speedily  make  of  it  an  iron  and 
cloth  exi^orting  State,  with  such  power  for 
retainingand  controlling  the  precious  met- 
als as  will  place  it  on  a  surer  footing  in  that 
respect  than  any  of  the  powers  of  the 
Eastern  world.  The  more  rapidly  the  so- 
cietary  circulation  and  the  greater  the  fa- 
cility of  makmg  exchanges  from  hand  to 
hand,  and  from  place  to  place,  the  greater 
is  the  tendency  toward  reduction  in  the 
rate  of  interest,  toward  equality  in  the 
condition  of  laboi'er  and  employer,  and 

Reed,  of  Bache,  of  Francis,  M'Kean, 
Rush,  Hutchinson,  Morris,  Shippen,  Gratz, 
M'Call,  Montgomery,  Willing,  Sergeant, 
and  others  still  surviving.  There,  too,  we 
find  the  gift  of  a  thousand  dollars  in  coin 
from  the  Countess  of  Luzerne,  and  the 
humble  7s.  6d.  of  the  colored  woman 
Phillis!  The  fund  raised  amounted  to 
$300,000  in  the  only  currency  then  avail- 
able— equivalent  to  about  $10,000  in  gold. 
Now  that  precedents  for  generosity  are 
sought  for,  our  Philadelphia  friends  will 
pardon  us  for  reminding  them  of  this  for- 
gotten one. — New  Yoi'k  Tribune. 
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toward  growth  of  power  to  command  the 
services  of  all  the  metals,  gold  and  silver 
included. 

It  will  be  said,  however,  that  adoption 
of  such  measures  as  have  been  indicated 
would  tend  to  produce  general  rise  of 
prices  ;  or,  in  the  words  of  our  self-styled 
economists,  would  cause  "inflation."  The 
vulgar  error  here  involved  was  examined 
some  thirty  years  since  by  an  eminent 
British  economist,  and  with  a  thorough- 
ness never  before  exhibited  in  reference 
to  any  other  economic  question  whatso- 
ever; the  result  exhibiting  itself  in  the 
following  brief  words  of  a  highly  distin- 
guished American  one,  published  some 
twelve  or  fifteen  years  since,  to  wit : 

"Among  the  innumerable  influences 
which  go  to  determine  the  general  rate  of 
prices,  the  quantity  of  money,  or  currency, 
is  one  of  the  least  effective."* 

*Colwell:  Ways  and  Means  of  Pay- 
ment, Philadelphia,  1859. 

Note. — "But  it  is  said,  and  in  fact  truly, 
that  usury  laws  are  vestiges  of  the  times 
when  the  principles  of  commercial  polity 
were  wholly  unknown  ;  when  the  Legis- 
lature extended  its  interference  with  the 
rights  of  individuals  to  almost  every  act 
of  private  life ;  when  the  prices  of  bread, 
cloth,  leather,  wine,  and  other  necessaries 
of  life  were  fixed  by  statute?.  It  does  not 
follow,  however,  that  because  these  laws 
first  originated  in  the  days  of  political 
darkness,  when  numberless  legal  abuses 
also  had  their  origin,  thej^  should 
therefore  be  expunged  from  the  statute 
book.  On  the  contrary,  it  is  contended 
by  many  great  and  good  men  that  be- 
cause the  usury  laws  have  been  hallowed 
by  the  wisdom  and  experience  of  our  an- 
cestors they  ought  not  to  be  abolished. 

"The  venerable  and  learned  commen- 
tator upon  American  law^,  the  late  Chan- 
cellor Kent,  in  a  very  lucid  opinion  which 
he  gave  in  a  usury  case  then  before  the 
court  of  errors  of  the  State  of  New  York, 
an  able  extract  of  which  is  given  in  a  pre- 
vious chapter,  after  examining  the  sub- 
ject at  considerable  length  and  referring 
to  the  history  of  the  laws  against  usury 
from  the  earliest  periods,  asks  :  '  Can  we 
.suppose  that  a  principle  of  moral  restraint 
of  such  uniform  and  universal  adoption 
has  no  good  sense  in  it?  Is  it  altogether 
the  result  of  monkish  prejudice?  Ought 
we  not  rather  to  conclude  that  the  provi- 
sion is  adapted  to  the  necessities  and  the 
wants  of  our  species,  and  grows  out  of  the 
natural  infirmity  of  men,  and  the  tempta- 
tion to  abuse  inherent  in  pecuniaiy  loans?' 
He  then  proceeds :  'The  question  of  inter- 
est arises  constantly  and  intrudes  itself 
into  almost  every  transaction.  It  stimu- 
lates the  cupidity  for  gain  and  sensibly 
all'ects  the  heart,  and  gradually  presses 
upon  the  relation  of  debtor  and  creditor. 


Since  then,  we  have  had  a  great  war  in 
the  course  of  which  there  have  been  nu- 
merous and  extensive  changes  in  the 
prices  of  commodities,  everyone  of  which 
is  clearly  traceable  to  causes  widely  dif- 
ferent from  those  to  which  they  so  gener- 
allj''  are  attributed.  Be  that,  however,  as 
it  may,  the  question  now  before  us  is  one 
of  right  and  justice,  and  not  of  mere  e'x- 
pediency.  North  and  east  of  Pennsylva- 
nia, eight  millions  of  people  have  been 
allowed  a  greater  share  of  the  most  im- 
portant of  all  powers,  the  luoney  oiiq, 
than  has  been  allotted  to  the  thirty-two 
millions  south  and  west  of  New  York  ; 
and  have  thus  been  granted  a  power  of 
taxation  that  should  be  no  longer  tolerat- 
ed. The  basis  of  our  w^hole  system  is  to 
be  found  in  equality  before  the  law,  each 
and  every  man,  each  and  every  State,  be- 
ing entitled  to  exercise  the  same  powers 

Civil  government  is  continually  placing 
guards  over  the  weaknesses,  and  checks 
upon  the  passions  of  men;  and  many 
cases  might  be  mentioned  in  which  there 
is,  equally  with  usury  laws,  an  interfer- 
ence of  the  lawgiver  with  the  natural 
liberty  of  mankind  to  deal  as  they  please 
with  each  other.  But  no  person  doubts 
of  the  necessity  and  salutary  efficacy  of 
such  checks.  On  the  same  principle  that 
unlimited  usury  may  be  permitted,  the 
law  ought  to  allow  the  creditor  to  insert 
in  his  bond  a  provision  for  compound  in- 
terest whenever  the  stipulated  interest 
becomes  due  and  is  not  paid.  Nay,  par- 
ties ought  to  be  allowed  to  agree  that  if 
the  condition  of  a  bond  be  not  performed 
at  the  day,  the  penalty  shall  not  only  be 
nominally  forfeited,  but  literally  exacted. 
I  should  apprehend  that  if  these  things 
were  to  be  permitted  tliere  would  not  be 
strength  enough  in  the  government  to 
support  the  administration  of  justice.  It 
is  an  idle  dream  to  suppose  that  we  are 
wiser  and  better  than  the  rest  of  man- 
kind. Such  doctrines  may  be  taught  by 
those  who  find  it  convenient  to  flatter 
popular  prejudice  ;  but  the  records  of  our 
courts  are  daily  teaching  us  a  lesson  of 
more  humility.  And  I  apprehend  it 
would  be  perilous  in  the  extreme  to 
throw-  aside  all  the  existing  checks  upon 
usurious  extortion,  and  abolish  and  tra- 
duce a  law  which  is  founded  on  the  accu- 
mulated experience  of  every  age.' 

"The  Roman  Commonwealth,  if  we  may 
place  reliance  upon  its  entire  historj',  tried 
every  experiment  on  this  interesting  sub- 
ject. Tlie  Romans  had  no  law  regulating 
the  interest  of  money,  and  left  parties  to 
their  own  contracts  until  the  law  of  the 
Twelve  Tables,  according  to  Tacitus,  or 
the  law  of  the  Tribunes  in  the  year  of 
Rome  Sns,  according  to  ]Montesquieu. 
The  consequence  was  unending  quarrels 
between   the  partricians  and    plebeians, 
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that  are  permitted  to  other  people,  or 
other  States.  If  the  Union  is  to  be  main- 
tained, it  can  be  so  on  no  terms  other  than 
those  of  recognition  of  the  equality  that 
has  here  been  indicated.  To  the  work  of 
compelling  that  reco.a;uition  Pennsylva- 
nia should  give  herself,  inscribing  on  her 
shield  the  brief  words,  fiat  justitia  mat 
eoelum—\et  justice  be  done,  though  the 
heavens  fall ! 

Such  being  the  facts,  they  are  recom- 
mended to  the  careful  consideration  of  the 
committee  in  the  event  of  its  being  deter- 
mined that  the  question  involved  in  this 
first  section  is  entitled  to  a  place  in  the  or- 
ganic law.  Well  convinced  myself  that  it 
has  no  such  claim,  and  that  it  should  be 
left  to  the  Legislature,  I  hope  that  the 
section  itself  will  be  voted  down. 

Mr.  BiGLER.  I  desira  to  say  with  ref- 
erence to  the  jiaper  of  our  venerable 
friend,  (Mr.  Carey,)  though  I  know  that 
in  the  committee  of  the  whole  no  such 
measure    as    I   would    propose    can    be 

and  popular  secessions  to  the  mons  sacer, 
in  which  one  party  pleaded  the  obligation, 
and  the  other  the  severity  of  their  con- 
tracts. Interest  was  then  reduced  to  the 
smallest  allowance,,  and  finally  abolished, 
which  led  to  a  still  more  Irigiitlul  usury, 
until  at  last  the  emperors  were  obliged  to 
allow,  but  regulate  and  limit  the  charge 
of  usury.  So  true  it  is,  according  to  the 
President  Montesquieu  (Esprit  des  Lois, 
liv.  xxii.,  ch.  21,  22,)  who  has  discussed 
this  subject  at  large,  that  extreme  laws 
produce  extreme  evil :  le  loix  extremes 
dans  le  Men  font  vaifre  leinal  extreme.  The 
Romans  at  one  time  had  no  laws  against 
usur\',  and  at  another  time  they  allowed 
no  interest ;  and  these  are  the  extreme 
laws  which  this  celebrated  civilian  con- 
demns. 

'•Lord  Redesdale  said  in  1803  (1  Sch.  & 
Lef.  195,  312,)  many  years  after  Jeremy 
Bentham,  to  whom  the  learned  counsel 
referred  for  an  abl  e  defence  of  usury,  had 
first  published  his  letters,  that  the  statute 
of  usury  was  fomided  on  great  principles 
of  public  polic3\  It  was  intended,  he 
said,  to  protect  distressed  men  by  facili- 
tating the  means  of  procuring  money  on 
reasonable  terms,  and  by  refusing  to  iiiien 
who  sit  idle  as  high  a  rate  of  interest, 
without  hazard,  as  those  can  jirocure  who 
employ  money  in  hazardous  undertak- 
ings, or  trade  and  manufactures.  I  trust 
that  theoretic  reformers  have  not  yet  at- 
tained on  this  subject  any  decided  victory 
over  public  opinion.  Mr.  Bentham  con- 
tends that  we  ought  not  so  much  as  to 
wish  to  see  the  spirit  of  project  in  any  de- 
gree repressed.  It  may  be  so  ;  buti  h^pe 
I  may  be  permitted  to  wish  that  the  first 
experiments  of  his  projects  may  not  be 
jiiade  within  these  walls.  The  statute  of 
uHury  is  constantly  interposing  its  warn- 


adopted,  while  there  is  much  in  it  to 
which  I  cannot  assent,  there  is  so  much 
in  it  that  is  good  and  useful  and  agree- 
able that  if  we  were  in  Convention,  I 
should  move  the  publication  of  five  or 
ten  thousand  extra  copies  for  the  use  of 
this  Convention.  I  make  that  remark  as 
expressing  my  gratification  with  the  pa- 
per. 

Mr.  De  France.  I  now  move  in  the 
third  line  to  add  after  the  word  "higher" 
the  words  "not  exceeding  ten  per  cent." 
I  think  we  ought  to  limit  it  somewhere, 
and  ten  per  cent,  it  seems  to  me  would 
be  reasonable.  I  did  not  hear  all  the  re- 
marks of  our  distinguished  and  venerable 
friend  from  Philadelphia,  but 

The  Chairman.  The  Chair  vnW  say  to 
the  gentleman  fi-om  Mercer  that  his  mo- 
tion would  not  now  be  in  order  because 
there  is  a  pending  amendment  and  this  is 
not  an  amendment  to  that  amendment. 

Mr.  De  France.  I  withdraw  it  then 
for  the  present. 

ing  voice  between  the  creditor  and  the 
debtor,  and  teaches  a  lesson  of  moderation 
to  the  one,  and  offers  its  protecting  arm 
to  the  other.  1  am  not  willing  to  with- 
draw such  a  sentinel.  I  have  been  called 
to  witness,  in  the  course  of  my  official  life, 
too  many  victims  to  the  weakness  and  to 
the  inflamed  passions  of  men.  (Dunham 
V.  Gould,  16  Johns.  R.  367,  378-3S0.) 

"The  venerable  Chancellor  is  regarded 
as  very  competent  authority  upon  the 
question  here  discussed.  His  sagacity  and 
great  learning  particularly  fitted  him  not 
only  to  give  a  true  exposition  of  any  given 
enactment,  but  to  judge  of  the  necessity 
and  propriety  of  the  enactment  itself. 
From  thisopinion  it  is  quite  clear  that  in  the 
judgment  of  this  eminent  jurist  the  same 
necessity  existed  in  his  day  for  usury  laws 
as  that  which  called  for  them  in  earlier 
times,  and  that  he  did  not  sympathize 
with  the  sentiment  that  such  checks  are 
prejudicial  to  the  exercise  of  enterprise, 
or  stumbling-blocks  in  the  way  of  com- 
mercial advancement.  And  it  may  be 
added  that  in  most  cases  the  objections  to 
these  laws  emanate  from  money-lenders 
themselves,  and  they  are  usually  most 
prominent  in  making  efforts  to  obtain 
their  repeal ;  and  further,  that  it  is  the 
daily  observation  of  very  discerning, 
business  man  that  no  person  can  continue 
for  any  considerable  length  of  time  in  any 
legitimate  calling  who  is  in  the  constant 
habit  of  borrowing  money  at  exorbitant 
interest ;  his  failure  is  a  foregone  conclu- 
sion, and  it  is  only  a  question  of  time. 
The  probabilities,  therefore,  are  that  these 
legal  restraints  will  still  be  continued  in 
many  or  most  of  the  American  States,  and 
that  the  time  is  at  least  far  distant  when 
the  sj'stem  will  be  permanentlj^  aban- 
doned."— Tyler  on  Usury,  Albany,  1873. 
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Mr.  EwiNG.    Mr.  Chairman 

Mr.  Knight.  I  ask  for  a  call  of  the 
House.  I  do  not  not  think  there  is  a 
quorum  present. 

The  Chairman.  The  Clerk  will  count 
the  members  present.  [After  a  count.] 
There  are  but  sixty-two  members  present. 

Mr.  J.  Price  Wetbhrill,.  I  move 
that  the  committee  rise  and  report  that 
fact  to  the  House. 

The  Chairman.  It  is  moved  that  the 
committee  rise  and  report  to  the  House 
that  there  is  not  a  quorum  present.  There 
is  a  quorum  now  present. 

Mr.  J.  Price  Wethbrill.  I  withdraw 
the  motion. 

Mr.  EvviNG.  I  had  the  honor  to  be  a  mem- 
ber of  the  Committee  on  Agriculture,  Min- 
ing, Manufactures  and  Commerce,  and  I 
dissented  from  the  report  made  by  that 
committee,  but  did  not  file  a  dissenting 
report  in  Convention,  for  two  reasons. 
One  is,  that  during  the  time  these  matters 
were  under  discussion  for  most  part  in 
that  committee,  I  was  engaged  on  a  dif- 
ferent committee  that  took  all  the  time  I 
had,  and  I  did  not  therefore  feel  like  go- 
ing into  any  lengthy  detail  on  it.  I  also 
thought  it  was  unnecessary  for  me  to  do 
so.  My  great  obj  ection  to  this  section  is 
that  it  is  a  matter  entirely  for  legislation ; 
and  not  only  that,  but  it  is  a  matter  of  ex- 
ceedingly doubtful  legislation  if  we  were 
the  Legislature.  The  amendment  that  has 
been  offered  by  the  gentleman  from  Ju- 
niata (Mr.  Reed)  and  the  amendment 
suggested  by  my  friend  from  Mercer  (Mr. 
De  France)  show  still  further  that  it  is 
legislation  on  which  there  is  a  great  dif- 
ference of  opinion,  and  it  would  be  a  very 
dangerous  thing  for  us  to  undertake  to 
incorporate  in  the  fundamental  law  of  the 
land  a  provision  of  this  sort  on  which 
wise  men  diflFer  so  widely  in  diff'erent 
States  and  differ  so  much  here. 

In  regard  to  the  second  section,  I  think 
it  is  already  sufficiently  provided  for  by 
the  report  of  the  Committee  on  Educa- 
tion, which  has  been  adopted  in  commit- 
tee of  the  whole. 

The  third  section  is  one  that  is  emphat- 
ically for  the  Legislature  and  is  legisla- 
tion of  a  very  doubtful  character.  It 
would  be  in  a  legislative  act,  I  think,  use- 
less to  attempt  to  do  what  is  proposed 
in  that  provision. 

The  fourth  section  is  the  only  one  that 
I  would  have  any  doubt  in  regard  to; 
that  is,  directing  the  Legislature  to  pro- 
vide appliances  in  manufactures  and 
mines,  for  the  protection  and  safety  of  la- 


borers. But  with  the  sections  already 
adopted  in  the  article  on  legislation,  and 
on  other  subjects,  my  opinion  is  that  the 
Legislature  will  have  ample  power  to 
make  all  these  necessary  provisions,  and 
that  it  is  not  necessary  to  incorporate  an 
additional  section  in  the  Constitution  for 
that  purpose. 

The  fifth  section  in  regard  to  the  manu- 
facture and  sale  of  carbon  oil  is  so  com- 
pletely a  matter  of  legislation  that  I  do 
not  think  it  is  necessary  to  do  more  than 
state  the  subject  of  it ;  and  in  fact  at  the 
last  session  of  the  Legislature  a  few  days 
after  this  report  was  made,  an  act  was 
passed  which  I  suppose  to  be  very  com- 
plete and  thorough  on  that  subject. 

As  to  the  sixth  section,  I  suppose  the 
Legislature  has  now  ample  power  to  do 
all  that  is  necessary  to  be  done  on  that 
subject ;  that  is,  providing  for  an  equitable 
assessment  of  benefits  in  favor  of  mine 
owners  for  improvements.  I  think  the 
Legislature  has  all  necessary  power  on  that 
topic. 

Believing  as  I  do,  then,  that  all  these 
matters  are  mattei-s  of  legislation  and  that 
most  of  them,  especially  the  first  and 
third  sections,  are  of  very  doubtful  pro- 
priety as  matters  of  legislation,  I  shall 
vote  against  all  the  sections  and  trust  that 
they  will  all  be  voted  down  here  and  left 
to  the  Legislature. 

Mr.  Knight.  Mr.  Chairman  :  In  the 
absence  of  the  chairman  of  this  commit- 
tee, (Mr.  Finney,)  and  there  scarcely  be- 
ing a  quorum  of  the  House  present,  I 
move  that  the  committee  rise.  ["No  !" 
"  No!"]  I  should  like  to  make  some  re- 
marks on  this  subject  to-morrow. 

The  Chairman.  It  is  moved  that  the 
committee  rise,  report  progress,  and  ask 
leave  to  sit  again. 

The  motion  was  not  agreed  to,  there  be- 
ing, on  a  division,  ayes,  thirty,  less  than  a 
majority  of  a  quorum. 

Mr.  Lawrence.  We  should  all  be  very 
glad  to  hear  our  friend  from  Philadelphia 
if  he  would  proceed  now. 

Mr.  Curry.  Mr.  Chairman  :  A  gentle- 
man who  is  a  member  of  the  committee 
IS  absent,  the  delegate  from  Schuylkill, 
(Mr.  J.  M.  Wetherill,)  and  I  am  free  to 
say  that  he  took  more  interest  in  the  min- 
ing department  than  any  other  member 
or  all  the  other  members  put  together.  I 
am  sure  if  he  was  here  he  would  give  us 
some  very  valuable  information,  and 
throw  a  great  deal  of  light  upon  the  sub- 
ject. 
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Mr.  Lawrence.  Will  the  gentleman 
from  Blair  tell  me,  if  he  isnot  here  whose 
fault  it  is  ? 

Mr.  Curry.  I  am  not  able  to  answer 
that  question. 

Mr.  M'Clean.  I  would  like  to  state 
to  the  delegate  that  he  is  absent  on  a  pa- 
triotic visit  to  Gettj-sburg  to  attend  the 
jcelebration  of  the  association  of  the  Penn- 
sylvania Reserves. 

Mr.  Curry.  I  hope  the  report  will  be 
postponed  until  those  members  of  the 
committee  who  are  absent  return.  ["No !" 
"No!"] 

Mr.  Boyd.  I  do  like  to  observe  cour- 
tesy where  nothing  can  be  lost  by  it.  I 
therefore  suggest  that  the  committee  rise 
and  that  we  take  up  some  other  sub- 
ject and  dispose  of  this  after  we  get 
through  with  the  next  subject. 

Mr.  J.  Price  Wetherill.  Mr.  Chair- 
man :  I  hope  also  that  the  committee  will 
rise  for  this  reason  :  Heretofore  in  the  ab- 
sence of  the  chairman  of  a  committee  we 
have  always  extended  that  courtesy  to 
him  of  waiting  until  he  is  present,  in  or- 
der that  he  may  defend  his  own  report. 
The  chairman  of  the  committee  who  has 
charge  of  the  report  and  who  is  charged 
by  his  fellow  membei-s  with  defending 
the  report,  is  not  in  his  place,  and  it  does 
seem  to  me,  inasmuch  as  that  is  the  case 
and  inasmuch  as  this  is  an  iinportant 
matter  that,  although  we  have  had  a  very 
exhaustive  essay  against  the  report,  he 
or  some  of  the  other  members  of  the  com- 
mittee may  have  something  to  say  on  the 
subject,  and  I  do  think  in  all  fairness  both 
sides  should  be  heard.  I  myself  may  not 
have  anything  Avhatever  to  say  on  this 
subject;  but  I  think  in  courtesy  to  the 
chairman  of  the  committee  who  has  pre- 
sented a  report  of  this  character,  both 
sides  should  be  heard,  and  it  seems  to  me 
that  he  should  be  heard  in  favor  of  his 
report. 

Mr.  NiLES.  Mr.  Chairman  :  I  under- 
take to  say  that  if  we  postpone  our  work 
from  day  to  day  to  accommodate  Jgentle- 
men  ui^on  committees,  the  centennial 
celebration  In  1876,  will  find  us  in  good 
working  order.  Mr.  Finney,  the  chair- 
man of  this  committee,  should  be  here  ; 
and  I  hope  the  delegates  from  the  city 
will  remember  that  the  delegates  from 
the  country'  have  been  here  forsix  months, 
and  perhaps  will  be  here  six  months 
longer.  We  have  had  a  four  or  five  hours' 
sitting  to-day  and  we  can  just  as  well  sit 
another  hour  or  two  as  not.  It  is  very 
convenientlJfor  delegates  who  are  close  at 


home  and  who  can  attend  to  their  busi- 
ness and  neglect  nothing  by  our  being 
hei'e,  to  adjourn  from  time  to  time  by 
reason  of  courtesj- ;  but,  sir,  it  is  not  so 
well  for  country  delegates  three  hundred 
or  four  hundred  miles  from  home,  neg- 
lecting their  business,  trying  to  do  their 
duty  here,  and  if  we  adjourn  to-day  and 
from  day  to  day  by  reason  of  the  absence 
of  delegates  or  members  of  the  commit- 
tee, our  work  will  never  be  accomplished. 

While  I  am  as  anxious  to  hear  the  gentle- 
man from  Philadelphia  (Mr.  Knight) 
as  any  gentleman  on  this  floor,  I  hope  to 
hear  from  him  to-night.  He  is  here  to 
discharge  his  duty  and  it  is  not  the  fault 
of  this  Convention  that  the  chairman  of 
this  committee  is  absent.  I  hope  we  shall 
perform  our  duty,  those  of  us  who  are 
here,  and  let  those  who  are  absent  take 
the  consequences  of  their  absence. 

Mr.  Lilly.  Mr.  Chairman:  This  sub- 
ject has  been  postponed  twice  already  on 
account  of  absence. 

Mr.  Bowman.  Mr.  Chairman :  I  rise  to 
a  pomt  of  order.  My  point  of  order  is 
that  when  we  go  into  committee  of 
the  whole  nothing  but  just  the  question 
before  that  committee  can  be  considered 
or  debated. 

The  Chairman.  The  Chair  is  of  opin- 
ion that  the  committee  may  consider 
whether  they  will  rise  or  not. 

Mr.  C.  A.  Black.  That  question  is  not 
debatable. 

Mr.  Lilly.  This  subject  has  been  put 
otf  two  or  three  times  on  account  of  the 
absence  of  the  chairman  of  the  com  mittee. 
The  committee  rose,  I  think,  when  we 
were  in  committee  of  the  whole,  on  this 
subject  before  on  that  very  account.  I 
believe  the  chairman  of  the  committee  is 
in  this  city  and  has  been  for  a  week,  and  I 
do  not  know  why  we  should  be  putting 
off  the  business  of  this  Convention  and 
keep  members  here,  as  the  member  from 
Tioga  said,  for  a  year,  dependent  on  the 
caprice  of  some  delegates  who  are  not 
here  to  vote.  I  am  willing  to  extend 
courtesy,  but  they  should  be  here. 

Mr.  Darlington.  I  rise  to  a  point  of 
order.  The  point  is  that  when  a  motion 
has  been  made  that  the  committee  rise,  it 
is  not  debatable. 

Mr.  Worrell.  Is  that  motion  now  be- 
fore the  committee  ? 

The  Chairman.  The  motion  that  the 
committee  rise  is  not  debatable. 

Mr.  Worrell.  Is  there  such  a  motion 
before  us? 
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The  C'HAIKMAN.  There  i«  a  pending 
motion  that  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again-, 

Mr.  MacVbagh.  I  rise  to  a  point  of  or- 
der.    That  motion  was  voted  down. 

Tne  Chairman,  The  Chair  thought  it 
was  renewed. 

Mr.  CuBRY.  I  renew  tlie  motion  that 
the  committee  rise^  report  progress.,  and 
ask  leave  to"  sit  again. 

The  motion  v^as  not  agreed  to,  there  be- 
ing on  a  division  :  Ayes  twenty-four  ;  less 
than  a  majority  of  a  quorum. 

Mr.  KniOht.  I  admit  that  the  consid- 
eration of  this  report  has  been  postponed 
once  in  consequence  of  the  absence  of  the 
chairman  of  the  committee  (iSIr.  Fin- 
ney ;)  and  if  there  is  a  quorum  present,  I 
will  go  on  now  and  make  the  few  remarks 
I  intended. 

[Several  delegates.     "Go  on."] 

Mr.  Knioht.  It  is  with  great  diffi- 
dence that  1  rise  to  say  anything  on  this 
subject,  and  particularly  after  the  re- 
marks of  my  distinguished  colleague 
from  Philadelphia  (Mr.  Carey)~a  gentle- 
man who  is  not  only  known  in  this  coun- 
try, but  in  almost  every  country  where 
books  are  printed,  because  his  works  have 
been  translated  in  the  languages  of  vari- 
ous other  countries.  But  as  I  am  a  mem- 
ber of  the  committee  that  has  made  this 
report,  in  the  absence  of  the  chairman  I 
deem  it  proper  that  I  should  say  some- 
thing in  its  favor,  i  recollect  once  hear- 
ing of  a  speech  made  Dy  a  member  of 
Congress,  which  was  rather  shoz'ter  than 
mine  will  probably  be.  He  rose  and  said  : 
"Mr,  Chairman,  as  I  have  had  the  honor 
of  offering  this  resolution,  I  think  it  ought 
to  pass,"  and  sat  down.  fLaughten]  I 
do  not  intend  that  my  speech  shall  be 
quite  as  brief  as  that,  but  I  shall  occupy 
as  little  time  as  possible. 

As  an  allusion  has  been  made  to  Shy- 
lock  in  this  connection,  I  will  merely 
state  in  advance  that  I  am  not  an  owner 
of  bank  -stock  of  any  kind,  and  have  not 
been  for  many  years.  I  advocate  this  sec- 
tion purely  and  entirely  because  I  believe 
it  to  be  for  the  best  interests  of  the  citi- 
zens of  the  State  of  Pennsylvania,  and  for 
no  other  reason  whatever.  I  am  not  much 
of  a  borrower  or  lender  of  money  ;  but  I 
believe  that  wherever  there  is  an  abun- 
dance of  anything,  there  the  borrower  has 
a  better  chance  to  make  favorable  terms 
than  where  it  is  scarce.  It  is  so  with  all 
articles  of  produce  and  manufacture,  and 
1  think  the  same  rule  will  apply  to  money. 
The  main  question  is,  whether  you  can 


bring  more  money  to  the  city  of  Phila- 
delphia and  the  State  of  Pennsylvania  by 
having  a  liberal  fixed  rate  of  legal  inter- 
est, a  rate  perhaps  equivalent  to  that  of 
the  majority  of  the  States,  or  by  having  a 
lower  rate  of  legal  interest.  My  convic- 
tion is  that  you  will  bring  a  great  deal 
more  capital  here  by  having  a  liberal  legal 
rate  of  interest,  a  rate  certainly  not  below 
that  which  is  legal  in  the  surrounding 
States;  and  as  we  have  a  great  many 
special  laws  in  the  State  allowing  a  favored 
few  to  charge  almost  any  rate  of  interest, 
why  should  we  not  have  a  general  law 
placing  all  our  citizens  upon  an  equality  ? 
We  know  very  vvell  that  the  law  of  the 
State  of  Pennsylvania  regarding  the  legal 
rat'3  of  interest  is  violated  in  thisi  cicy  and 
State  ten  thousand  times  a  day  with  im- 
punity, and  you  scarcely  hear  of  one  case 
in  a  year  having  been  brought  up  before 
the  courts  for  usury.  It  is  a  common 
question  on  Third  street  and  at  the  Ex- 
change, "what  can  you  loan  your  balance 
for  to-day?"  and  the  reply  is,  "nine,  ten, 
twelve,or fifteen  per  cent. ;"  audit  is  done 
between  merchants,  manufacturers,  brok- 
ers, bankers  and  the  entire  community. 
If  my  friend  (Mr.  Biddle)  who  has  great 
practice  in  our  courts,  were  i^resent,  I 
would  ask  him,  and  in  his  absence  I  a^k 
the  gentlem.en  around  me  doing  business 
at  the  bar  of  Philadelphia,  how  many 
cases  do  they  know  of  that  have  been 
pressed  before  the  courts  for  taking  usuri- 
ous interest  within  the  last  three  or  five 
years?  They  do  not  respond  because 
there  have  been  very  few  such  cases. 
Therefore,  the  law  as  it  stands  to-day  is, 
to  a  great  extent,  a  dead  letter. 

Mr,  DarTjINGTON.  If  the  gentleman 
will  allow  me,  I  will  answer  that  so  far  as 
regards  my  own  county,  the  result  has 
been  that  taking  usurious  interests  has 
become  quite  unhealthy  and  uncomforta- 
ble, by  reason  of  many  refusals  to  pay, 
and  the  court  sustaining  the  refusal. 

Mr.  J.  Price  Wetherill.  If  my  col- 
league will  pardon  me,  I  should  like  to 
ask  the  gentleman  from  Chester  whether 
money  loaned  on  mortgage  is  not,  as  a 
rule,  loaned  at  a  discount  on  that  mort- 
gage which  would  be  equivalent  to  seven 
per  cent, 

Mr.  Darlington.  I  do  not  think  I  am 
the  proper  person  to  answer  the  question. 

Mr.  Knight.  I  will  answer  that  ques- 
tion in  a  moment. 

Let  me  take  the  case  of  the  North  Penn- 
sylvania railroad  company.  They  have 
a  road  to-day  that  is  in  first-rate  credit.    I 
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happen  to  know  about  its  condition  and 
financial  interests.  They  have  a  six  pei* 
cent,  bond,  the  interest  upon  which  is  duo 
on  the  first  of  .Tulj^,  which  is  convertible 
into  stock.  That  bond  is  selling  to-day  at 
about  ninety-six  per  cent.  Tliey  have  a 
seven  per  cent,  bond,  not  convertible  into 
stock,  which  is  a  second  mortgage,  the  six 
per  cent,  bond  being  the  first.  That  bond 
is  selling  at  about  IOO14  ;  that  is  14  per 
cent,  above  par.  Then  they  have,  by  spe- 
cial act  of  the  Legislature,  (which  any  in- 
stitution can  get  as  I  shall  show  before  I 
conclude,)  a  ten  per  cent,  mortgage  bond, 
whi'-'h  is  selling  to-day  at  about  110  or  111. 
Thus  it  will  be  seen  that  the  Legislature 
will  grant  the  right  not  only  to  issue  seven 
per  cent,  bonds,  but  to  make  sjjecial  con- 
tracts to  issue  ten  per  cent,  bonds. 

You  can  go  into  the  market  to-day  and 
buy  first-rate  six  per  cent,  mortgages  at 
ninety  cents  on  the  dollar.  Messrs.  Jay 
Cooke  &,  Co.  told  me  the  other  day  that 
they  had  bought  $40,000  of  mortgages  that 
morning  at  eiglity-nine  cents  on  the  dol- 
lar. If  those  mortgages  paid  seven  per 
cent,  interest  they  would  bring  par. 
What  disadvantage  is  it  to  the  owner  of 
these  mortgages?  It  is  a  disadvantage  of 
eleven  per  cent,  because  he  is  not  allowed 
to  make  a  mortgage  at  seven  per  cent., 
and  make  it  legally,  in  this  State. 

Mr.  Carey.  Has  not  the  Board  of 
Trade  of  this  city  determined  that  it  is  in- 
expedient to  have  any  increase  in  the 
quantity  of  money,  that  very  article  that 
you  say  is  so  scarce;  that  money  should 
be  kept  as  scarce  as  it  is  now  and  prices 
kept  up? 

Mr.  Knight.  I  will  answer  that  while 
I  have  great  faith  in  the  Board  of  Trade,  I 
do  not  consider  them  infallible,  and  on 
this  point  I  diflfer  with  them  very  much. 

Mr.  Chairman,  of  course  I  have  not  that 
command  of  language  with  which  to  ex- 
press myself  that  my  colleague  from  Phil- 
adelphia (Mr.  Carey)  and  many  other 
gentlemen  on  this  floor  have  ;  but  in  my 
crude  way  T  think  the  force  of  language 
is  to  be  understood.  I  intend  to  make 
myself  understood  if  possible. 

Now,  take  the  case  of  contracts  made 
with  third  parties.  Suppose  I  want  to 
borrow  ^50,000  to-morrow,  and  I  have  first 
class  collaterals.  I  have  §(50,000  or  .?70,000 
of  first-class  coupon  mortgage  bonds  of  a 
railroad  company,  or  any  good  collateral 
that  may  be  satisfactory  to  the  lender.  I 
am  obliged  under  our  present  law  to  go  to 
a  broker  who  has  a  license,  and  in  the  first 
place  I  pay  him  a  quarter  of  one  per  cent. 


which  is  %Vl'y.  Then  he  takes  my  collat- 
erals, $50,000,  and  he  wants  in  addition 
$10,000  or  $20,000  margin,  and  he  goes  to 
somebody  and  gets  the  money,  if  he  does 
not  loan  it  himself,  and  he  reports  to  me 
that  he  has  to  pay  eight,  nine,  ten,  or 
twelve  per  cent  for  it.  I  am  obliged  to 
submit  to  it  and  pay  him  a  commission 
besides.  My  note  becomes  due  and  pay- 
able at  the  bank,  and  I  get  the  notice. 
The  bank  knows  no  one  when  the  note 
comes  due  but  the  drawer  of  the  note.  I 
go  there  to  pay  it,  and  I  do  pay  it.  Then 
I  ask  for  my  collaterals.  It  is  always  un- 
derstood that  the  broker  is  not  allowed  to 
disclose  the  name  of  the  party  who  loans 
the  money,  because  nine  times  out  of  ten  it 
is  institutions — they  are  loaning  it  against 
the  law,  and  they  will  not  allow  them- 
selves to  be  reported  to  the  borrower  of 
the  money.  Sometimes  I  may  find  that 
these  collaterals  have  been  in  the  hands 
of  a  party  whom  I  would  not  trust  with  a 
load  of  coal  ashes*,  and  I  never  get  them 
back,  not  only  my  $50,000,  but  the  $iO,000 
or  $20,000  margin.  I  have  known  of  such 
cases.  But,  sir,  if  this  usury  law  was 
done  away  with,  I  could  go  and  meet  the 
man  who  had  the  money  to  loan,  face  to 
face,  and  make  my  contract  with  him. 
Under  this  section,  if  I  made  a  special 
contract  beforehand,  it  would  be  legal,  for 
it  provides  that 

"In  the  absence  of  special  contracts,  the 
legal  rate  of  interest  and  discount  shall  be 
seven  per  centum  per  annum,  but  special 
contracts  for  higher  or  lower  rates  shall 
be  lawful." 

The  latter  clause  was  placed  there  at  the 
suggestion  of  the  President  of  the  Conven- 
tion, Mr.  Meredith.  It  may  not  be  neces- 
sary because  every  one  would  know  that 
a  lower  rate  of  interest  would  be  legal, 
but  it  was  thought  proper  that  it  should 
be  inserted  to  give  ail  parties  notice,  and  it 
could  do  no  barm. 

With  regard  to  borrowing  money,  I 
say  that  if  I  go  to  meet  the  party  that 
has  it  to  loan,  I  should  be  able  to 
make  my  own  contract,  without  being 
subject  to  one  hundred  and  twenty- 
five  dollars  commission,  and  without,  in 
many  cases,  having  my  collaterals  placed 
in  the  hands  of  parties  that  are  unsafe. 
You  may  go  to  look  for  the  party  who  has 
your  collaterals,  and  he  may  be  in  Brazil 
or  some  other  country,  in  South  America 
or  elsewhere,  and  you  never  get  your  col- 
laterals back  again,  and  you  are  bound  for 
your  note  where  the  note  is  in  bank,  and 
it  has  to  be  paid.     I  look  upon  merchan- 
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dise,  manufactured  goods  and  capital  as 
standing  exactly  in  the  same  position.    If 
there  is  a  surplus  of  agricultural  products, 
the  price  is  lower ;  if  there  is  a  surplus  of 
imported  or  manufactured  goods,  the  price 
is  lower.    Just  so  with  money.    Tlie  main 
question  is,  will  this  section  tend  to  bring 
more  money  into  the  State?  I  contend  that 
it  will,  and  I  may  have  to  allude  to  a  trans- 
action of  my  own  to  show  it.     I  believe 
to-day  that  if  we  had  this  provision  in 
force,  we  should  have  in  this  State  one 
hundred  millions  more  capital  than  we 
have  now.    I  have  not  the  slightest  doubt 
of  it.  Some  years  ago  I  bought  a  property 
at   the   corner   of  Second    and  Chestnut 
streets,  and  built  the  Corn  Exchange  bank 
building.     Subsequently  I  bought  a  pro- 
perty adjoining  it,  but  a  gentleman  by  the 
name  of  Tyler  had  a  mortgage  of  eight 
thousand  dollars  on  it.    He  requested  as  a 
special  favor  that  I  would  not  pay  it  off, 
but  let  it  remain.    I  said,  "well,  I  can  use 
the  money,  and  if  agreeable  I  will  allow 
it  to  remain."  I  afterwards  sold  the  whole 
establishment  to  the  Corn  Exchange  Na- 
tional bank,  and  they  wanted  to  pay  the 
mortgage  off,  and  asked  me  if  I  would  see 
friend  Tyler,  a   Quaker   gentleman  who 
lived  on  Fourth  street,  and  get  him  to  take 
the  money.    I  called  on  him  and  he  said, 
yes,  he  would  be  very  glad  to  take  it,  for 
within  the  last  eighteen  months  the  State 
of  New  .Jersey  had  increased  the  legal 
rate  of  interest  to  seven  per  cent.,  and  that 
he    had   already    invested    in    eighteen 
months  about  one  hundred  and  fifty  thou- 
sand dollars  there  where  he  got  seven  per 
cent,  on  equally  good  security.     Gentle- 
men can  judge  for  themselves.     There 
were  one  hundred  and  fifty  thousand  dol- 
lars gone  out  of  the  capital  of  the  city  of 
Philadelphia  and  the  State  of  Pennsylva- 
nia to  New  Jersey,  because  of  our  legal 
rate  of  interest  being  six  per  cent.     Our 
railroad  companies  can  go  to  the  Legisla- 
ture and  get  a  law  to  issue  bonds  upon 
any  rate  of  interest,  and  can    sell  those 
bonds  at  any  discount.  You  can  buy  good 
bonds  to-day  at   seventy-five    per  cent., 
bearing  six  per  cent,  interest,  and  all  good 
seven  per  cent,  collaterals  are  selling  to- 
day at  about  par.    Neither  the  coupon  nor 
registered  bonds  of  the  Lehigh  Valley  rail- 
road, the  North  Pennsylvania  railroad  and 
many  others  are  to-day  bringing  over  par. 
W  by  ?    Because  the  people  ask  for  seven 
per  cent,  interest ;  and  I  believe,  as  I  said 
before,  that  it  would  very  much  tend  to 
increase  our  capital  if  we  could  make  the 


legal  rate  of  interest  equal  to  what  it  is  in 
the  other  States. 

The  gentleman  from  Philadelphia  has 
spoken  of  the  high  rate  of  interest  charged 
in  London.  "We  know  very  well  that 
under  the  laws  of  the  State  of  New  York 
within  the  last  five  or  six  months  the  peo- 
ple of  New  York  have  paid  verj'  fre- 
quently as  high  as  one-eighth,  one-fourth 
or  one  half  per  cent,  a  day  for  money. 
Why?  Because  they  are  restricted  there 
to  the  legal  rate,  which  is  seven  per  cent. 

To  show  that  the  Legislature  are  pass- 
ing bills  which  tend  to  give  all  that  choose 
to  apply  there,  a  law  to  suit  themselves. 
I  will  just  read  from  the  charters  of  some 
of  the  banks  which  have  been  chartered 
within  the  last  few  years.  The  charter  in- 
corporating the  Peoples'  Bank  reads  as 
follows : 

"The  said  bank  shall  have  power  and 
may  borrow  and  loan  money  for  such 
periods  as  the  said  bank  may  think 
proper,  may  discount  any  bill  of  exchange, 
foreign  or  domestic,  promissory  note,  or 
other  negotiable  paper,  and  the  interest 
may  be  received  in  advance,  and  shall 
have  the  right  to  hold  in  trust  or  as  col- 
lateral security  for  loans  or  advances  or 
discounts,  estate,  real,  personal,  and 
mixed,  including  the  notes,  bonds,  obli- 
gations and  accounts  of  the  United  States, 
individuals,  or  corpor.itions  ;  and  to  pur- 
chase, collect,  and  adjust  the  same,  and 
dispose  thereof  for  the  benefit  of  said  bank, 
or  for  the  payment  of  the  debts  as  security 
for  which  the  same  may  be  held,  in  any 
market  of  the  world,  without  proceedings 
in  law  or  equity,  and  for  such  price  and 
at  such  terms  as  may  be  agreed  upon  by 
such  corporation  and  the  parties  contract- 
ing therewith. 

Is  not  that  broad  enough  ?  That  goes 
far  beyond  the  article  we  are  asking  to 
have  passed  in  this  Constitution.  The 
acts  incorporating  the  following  banks 
are  similar  to  the  above  act  incorporating 
the  People's  banK,  viz:  The  Twentj^ -sec- 
ond Ward  bank;  the  Bank  of  America; 
the  Market  bank  of  Philadelphia ;  the 
Butchers'  and  Drovers'  bank  of  Phila- 
delphia ;  the  Franklin  bank  of  Philadel- 
phia. (For  the  latter  see  act  of  April  1, 
1870,  pamphlet  laws  1870,  page  736,  sec- 
tion 4 : ) 

"The  said  bank  shall  have  power  and 
may  borrow  or  loan  money  for  such  pe- 
riod as  the  said  bank  may  think  proper, 
may  discount  any  bill  of  exchange,  for- 
eign   or    domestic,  promissory    note    or 
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other  negotiable  paper,  and  the  intesest 
may  be  received  in  advance,  at  such  rate 
as  may  be  agreed  upon  bj^  the  parties." 

Again :  "Section  0.  The  said  bank 
may  receive  money  U>  keep  for  its  depos- 
tors  either  with  or  witliout  interest  paya- 
ble thereon,  and  may  buy  and  sell  bul- 
lion, negotiate  bills  of  exchange,  bills  of 
lading,  bonds  and  stocks  of  all  compa- 
nies of  the  State  and  of  the  United 
States,  or  other  good  and  sufficient  secu- 
rities at  sucli  rates  of  interest  us  may  be 
agreed  upon  by  said  bank  and  the  depo- 
sitors." 

These  special  privileges  have  been 
granted  to  everybody  that  has  wanted 
them.  Why  should  not  the  community 
have  them  generally,  and  let  money  come 
in  here  and  develop  the  resources  of  our 
State  ? 

Mr.  MacVkagh.  I  wish  to  correct  the 
gentleman.  He  said  that  those  privileges 
were  being  given  toeverybodyw^ho  wants 
them.  They  have  been  steadily  vetoed 
this  year.  No  such  charter  as  that  or  any- 
thing like  it  has  passed  Governor  Plart- 
ranft. 

Mr.  Harrt  White.  The  delegate  will 
allow  me  to  explain.  The  Legislature  for 
the  last  four  or  five  years  has  refused  to 
pass  any  bills  with  a  clause  in  allowing 
the  corporation  to  lend  on  such  terms  as 
may  be  agreed  upon,  and,  furthermore, 
the  People's  bank  and  certain  other  banks, 
by  supplement,  had  the  power  to  lend 
at  such  rates  as  might  be  agreed  upon, 
taken  away  from  them. 

Mr.  Knight.  The  People's  bank  was 
incorporated  on*  the  twenty-fifth  of  Feb- 
ruary, 1870;  the  Franklin  bank,  April 
first,  1870;  the  Manayunk  bank,  June, 
1871;  the  Petroleum  bank,  November 
twentieth,  1871. 

Mr.  Darlington.  Will  the  gentlemen 
allow  me  to  ask  whether  those  charters  of 
incorporation  authorized  these  banks  to 
borrow  money? 

Mr.  Knight.    Yes,  sir. 

Mr.  Darlington.  Does  it  say  for  what 
purpose  they  may  borrow  ? 

Mr.  Knight.  To  loan  again  at  any  rate 
they  can  get.  Mr.  Chairman,  I  am  afraid 
I  am  exceeding  my  time.  ["Go  on;" 
goon."] 

We  all  know  that  when  money  is 
wanted  in  large  quantities  wise  people  go 
to  get  it  where  it  is  to  be  found.  Therefore 
you  will  find  all  the  institutions  and  cor- 
porations witli  any  kind  of  credit  seeking 
the  Ijondon  market  for  money.  Why  is 
there  so  much  money  there?  In  my 
33— Vol.  JV. 


judgment  Just  because  there  is  no  usury 
law.  By  reference  to  Fisher's  Digest,  vol- 
ume 4,  it  will  be  seen  that  the  several  acts 
relating  to  usury  in  force  in  Great  liritain 
and  Ireland,  and  all  existing  laws  against 
usury,  were  repealed  with  a  saving  clause 
that  notliing  should  prejudice  or  afiect  the 
rights  or  remedies  of  any  person  or  di- 
minish or  alter  the  liabilities  of  any  per- 
son in  respect  of  any  transaction  previous 
to  the  passing  of  the  act.  That  act  was 
passed  on  the  tenth  of  August,  ]8.')4,  and 
it  remains  so  up  to  this  day.  The  great 
power  that  rules  the  whole  world  with 
mone}',  London,  is  where  this  law  is  in 
force. 

Mr.  Carey.  Will  the  gentlemen  allow 
me  to  ask  whether  there  is  any  country 
in  the  world  in  which  so  much  money 
has  been  raised  in  the  last  few  years  as  in 
France,  and  is  not  the  usury  law  the  mr>st 
stringent  possible  there  ?  It  is  ten-fold  more 
stringent  than  ours,  and  yet  they  have 
raised  more  money  within  the  last  five 
years  than  has  ever  been  raised  in  the 
like  period  in  any  country  of  the  world 
except  our  own. 

Mr.  KNrGHT.  But  we  raised  our  money 
at  7.30  per  cent.,  and  France,  if  I  am 
not  mistaken,  has  raised  a  great  deal 
of  her  money  from  England.  I  cannot 
say  positively,  but  it  is  my  impression 
that  she  obtained  a  great  deal  of  the 
money  from  England.  Now,  I  contend, 
Mr.  Chairman,  that  we  are  laboring  under 
great  disadvantages  in  this  State  by  being 
restricted  to  a  lower  rate  of  interest  than 
they  are  in  the  other  States  of  this  Union. 
The  gentleman  who  spoke  this  afternoon 
stated  that  previous  to  18r(4  there  were  ten 
States  that  had  some  modifications  of  the 
usury  laws  or  had  a  rate  of  interest  above 
our  legal  rate.  The  gentleman  now  sug- 
gests that  all  of  thei»  were  slave  States,. 
with,  perhaps,  one  exception. 

Mr.  Carey.  All  slave  States  or  ex 
treme  western  States. 

Mr.  Knioht.  Only  ten  in  all.  Now,  I 
want  to  show  the  progress  in  feeling  and' 
sentiment  that  this  country  has  mad'e- 
since  1S(>6.  This  subject  may  be  dry,. 
["No;  go  on,"]  but  it  is  certainly  very  im- 
portant, because  money  is  an  institution 
that  will  perhaps  never  go  out  of  fashion. 
[Laughter.] 

In  Alabama  now  the  legal  rate  of  inter- 
est is  eight  per  cent.;  in  Arkansas  the  le- 
gal rate  of  interest  is  six  percent.,  but  par- 
ties may  agree  verbally  or  in  writing  for 
any  rate  and  the  plea  of  usury  will  not 
be  entertained  by  the  courts^  and!  this-  inr- 
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dependent  of  the  place  where  the  contract 
is  made  or  is  payable. 

Mr.  EwiNO.  Allow  me  to  ask  the  gen- 
tleman a  question.  Is  his  information 
that  that  has  rendered  monej--  plenty  and 
cheap  in  Arkansas  or  Alabama? 

Mr.  KNiaHT.  T  have  not  come  to  that 
point  yet.  In  California  parties  may  agree 
in  writing  for  the  payment  of  any  rate  of 
interest  whatever,  compounded  or  other- 
wise, and  it  shall  be  allowed  until  entry  of 
iudgment,  and  on  judgments  seven  per 
cent,  is  allowed.  Ten  percent,  is  allowed 
Avhere  no  rate  is  fixed  by  the  parties  or  no 
agreement  is  made  in  writing.  In  Colorado 
where  there  is  no  agreement  between  the 
parties,  the  legal  rate  of  interest  is  ten  per 
cent.,  but  the  parties  may  stipulate  for  the 
payment  of  a  higher  rate  of  interest,  and 
any  such  stipulation  contained  in  any  in- 
strument of  writing  may  be  enforced  in 
any  court  of  law  or  equity  in  the  territory. 
In  the  District  of  Columbia  the  legal  rate 
of  interest  is  six  per  cent.,  but  it  may  be 
higher  by  agreement  not  exceeding  ten  per 
cent.  In  Florida  eight  per  cent,  and  in  spe- 
cial contracts  any  rate  may  be  charged.  In 
Georgia  it  is  seven  per  cent,  and  a  billis  now 
pending,  having  passed  the  State  Senate,  to 
allow  a  higher  rate  of  interest  on  special 
contracts.  In  Illinois  six  per  cent,  is  allow- 
ed where  no  rate  is  specified.  For  money 
loaned  parties  may  agree  on  anj'  rate  not 
exceeding  ten  per  cent.  It  may  be  argued 
here  that  this  is  not  a  proper  article  to  go 
into  the  fundamental  law,  and  to  meet 
that  I  will  say  that  in  the  State  of  Illinois 
the  Legislature  has  no  power  to  make  any 
law  changing  the  article  in  the  Constitu- 
tion, and  the  article  is  in  the  Constitution 
of  the  State. 

Mr.  Carey.  Has  not  Illinois  embodied 
in  her  Constitution  a  provision  that  no 
bank  can  be  establisli^d  for  any  purpose 
without  a  general  vote  of  the  people? 

Mr.  Kniout.  I  am  only  quoting  the 
law  as  it  stands.  I  have  no  doubt  there 
are  a  great  many  improper  things  in 
many  transactions. 

In  Indiana  the  legal  rate  of  interest  is 
six  per  cent. ;  but  if  a  higher  rate  be  con- 
tracted for  in  writing  it  can  be  recovered, 
not  exceeding  ten  per  cent.  Where  in- 
terest not  exceeding  ten  per  cent,  has 
been  voluntarily  paid,  it  cannot  be  re- 
covered back.  In  lovvn  six  per  cent,  is 
the  legal  rate,  but  parties  may  agree  in 
writing  on  any  rate  not  exceeding  ten  per 
cent.  In  Kansas  the  legal  rate  is  seven 
per  cent.,  but  partiesmay  agree  in  writing 
on  any  greater  rate  not  exceeding  twelve 


per  cent.  In  Louisiana  the  legal  rate  is 
five  per  cent.,  but  conventional  interest 
may  be  as  high  as  eiglit  per  cent,  per  an- 
num by  agreement  in  writing.  In  Maine 
the  legal  rate  of  interest  is  six  per  cent., 
but  there  is  no  limit  to  the  rate  of  interest 
which  may  be  fixed  by  contract.  That  is 
just  Avhat  we  ask  for  here. 

In  Massachusetts  six  per  cent,  is  the  le- 
gal rate  of  interest,  when  there  is  no 
agreement  for  a  different  rate,  but  any 
rate  of  interest  may  be  received  or  con- 
tracted for  between  the  parties.  That  is  a 
repeal  of  the  old  usury  laws  in  Massa- 
chusetts. 

In  Michigan  the  legal  rate  of  interest  is 
seven  per  cent.  Parties  may  agree  in 
writing  for  any  rate  not  exceding  ten  per 
cent,  on  loans  of  money.  If  the  contract 
sued  on  bears  more  than  seven  per  cent., 
the  judgment  when  rendered  will  bear 
the  same  rate  as  the  contract  or  obligation 
sued  on.  The  penalty  for  the  taking  of 
usurious  interest  is  a  forfeiture  of  the  ex- 
cess, but  no  action  can  be  maintained  to 
recover  back  such  excess  after  the  volun- 
tary i^ayment  of  the  same. 

In  Minnesota  the  legal  rate  of  interest  is 
seven  per  cent.  Parties  may  agree  in 
writing  on  any  rate  not  exceeding  twelve 
per  cent.    There  are  no  usury  laws  there. 

In  Mississii^pi  the  legal  rate  is  six  per 
cent.  Parties  may  agree  in  writing  on 
any  rate  not  exceeding  ten  per  cent.  If 
vtsurious  interest  be  stipitlated  for,  the 
only  effect  is  to  avoid  the  excess  of  inter- 
est over  the  legal  rate. 

In  Missouri  the  legal  rate  of  interest  is 
six  per  cent.,  but  parties  may  agree  in 
writing  upon  any  rate  not  exceeding  ten 
per  cent. 

In  Nebraska  ten  per  cent,  is  the  legal 
rate ;  but  not  greater  than  twelve  per 
cent,  may  be  received  on  express  written 
contracts.  When  more  is  exacted,  the 
contract  remains  good  ascontractable,  but 
the  interest  is  forfeited  beyond  twelve  per 
cent. 

In  New  Jersey  seven  per  cent,  is  legal ; 
in  New  York  seven  per  cent. ;  in  North 
Carolina  six  per  cent.,  bitt  in  the  latter 
State  parties  can  make  special  contracts 
up  to  and  including  eight  per  cent,  for 
monej^  The  only  penalty  for  illegal  inter- 
est is  the  loss  of  the  whole  interest. 

In  Ohio  the  legal  rate  is  six  per  cent. 
Special  contracts  may  be  entered  into 
stipulating  for  the  payment  of  interest  at 
a  rate  not  exceedhig  eight  per  cent.  If 
more  be  reserved  the  excess  is  void. 
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In  Oregon  eight  per  cent,  is  tlie  legal 
rate,  but  parties  may  agree  in  writing  to  a 
rate  not  exceeding  twelve  per  cent. 

In  Pennsylvania  six  per  cent. ;  and  a 
contract  for  a  higher  rate  is  not  binding. 
A  bare  purchase  of  a  bond  or  note  niaj^ 
be  made  at  any  discount  without  being 
usurious.  You  cannot  go  and  borrow 
jnonej'  under  our  laws  unless  j-ou  have  a 
broker,  if  3'ou  pay  a  higlier  rate,  and  liave 
it  legal ;  but  you  can  make  a  mort- 
gage or  issue  a  bond,  and  sell  it  at  fifty 
cents  on  tlie  dollar  if  j-ou  desire  to  do  so  ; 
you  are  on  the  backward  track  and  have 
no  right  to  go  on  the  forward,  upward 
track. 

In  Rhode  Island  the  legal  rate  of  inter- 
est is  six  per  cent,  when  no  rate  is  agreed 
upon  by  the  parties.  Any  rate  fixed  by  the 
contracting  parties  is  legal. 

In  South  Carolina  in  all  cases  of 
contracts  for  tiie  legal  hiring,  lend- 
ing or  use  of  money,  wherein  by  the 
terms  of  the  original  contract  no  s^jecial 
rate  of  interest  sliall  liave  been  agreed 
upon  in  writing,  signed  by  tlie  parties, 
the  legal  interest  is  at  the  rate  of  seven 
per  cent,  jjer  annum.  The  usury  laws  are 
abolislied  and  parties  may  contract  with- 
out limit. 

In  Tennessee  tlie  general  rate  of  interest 
is  six  per  cent.,  but  recently  the  law  has 
been  so  modified  as  to  allow  ten  per  cent. 
to  be  speeiall\^  contracted  for. 

In  Texas  eight  per  cent,  is  the  legal 
rate,  and  the  new  Uonstitiitiou  does  away 
witli  usurious  restrictions. 

Maryland  has  lier  legal  rate  of  interest 
fixed  in  the  Constitution  also.  It  is  said 
that  the  legal  rate  of  interest  is  fixed  by  the 
Constitution.  The  Legislature  may  change 
it,  but  it  is  nientioned  in  the  Constitution. 

In  Wisconsin  seven  per  cent,  is  the 
legal  rate.  Parties  may  agree,  in  writing, 
on  any  rate  not  exceeding  ten  per  cent. 

Mr.  Chairman,  our  distinguished  friend 
has  stated  that  in  18C)G  there  were  only  ten 
States  in  tliis  Uiiion  that  varied  from  our 
own  State.  Now,  we  find  from  18(56  to 
1873,  only  eight  States  that  liave  not  gone 
forward  in  the  drift  of  progress  and 
changed  their  rate  of  interest  and  made  a 
liberal  rate  to  suit  the  agricultural  inter- 
ests and  the  wants  of  the  country  over 
these  thirtj'-one  States.  In  18G(%  there 
were  onh-  ten.  I  want  to  show  that  the 
people  all  over  the  country  are  thinking 
of  this  subject,  and  that  they  have  in  their 
Constitutions,  and  by  tlieir  laws  made  by 
the  Legislature,  repealed  their  old  laws 
to  give  people  an  opportunity  to  come 


forward  with  money  and  bargain  face  to 
face.  All  men  that  have  money  ought  to 
be  capable  of  taking  care  of  it ;  if  not,  let 
there  be  guardians  or  trustees  appointed 
for  them ;  and  if  they  have  not  wisdom 
enough  to  do  that,  they  have  not  wisdom 
enougli  to  keep  their  money,  let  the  Con- 
stitution put  all  the  restrictions  it  may 
around  them. 

I  speak  of  this  entirely  for  the  interests 
of  this  State.  I  have  not  the  slightest 
selfish  motive  or  view  in  it.  I  never  ex- 
pect to  become  a  heavy  borrower  or  loaner 
of  money.  The  little  surplus  that  I  have, 
outside  of  enough  to  conduct  my  busi- 
ness, I  generally  put  into  some  real  estate 
or  improvement  that  will  tend  to  ijuild 
up  the  city  in  whicli  I  live  and  the  State 
of  whicli  I  claim  to  be  a  citizen,  and 
therefore  1  wish  to  throw  away  any  such 
impression  which  may  possibly  exist. 

We  know  further  that  the  national  Ijank 
law  is  that  the  national  banks  located  in 
any  State  or  Territory  shall  be  at  liberty 
to  charge  the  rate  of  interest  allowed  in 
the  State  where  they  are  located.  The 
national  banks  of  New  York  are  at  liberty 
to  charge  to  their  customers  seven  per 
cent.  The  national  Ijanks  of  Pennsylva- 
nia are  at  liberty  to  charge  only  six  per 
cent.  People  who  want  to  establish  a  na- 
tional bank  will  go  where  they  have  a 
chance  of  getting  one  per  cent,  more  for 
their  money.  The  great  balances  of  the 
west,  particularly  that  seek  an  eastern 
city  where  thev  can  draw  upon  their 
funds,  How  to  the  city  of  New  York. 
Why  ?     Because  the  banks  of  New  York 

Mr.  CoRBETT.  I  should  like  to  inter- 
rupt the  gentleman.  Do  the  national 
banks  of  Pliiladelphia  confine  themselves 
to  six  per  cent  ? 

Mr.  KxiGHT.     Entirelj^  so. 

Mr.  CoRBETT.  If  tliej^  do,  they  do 
more  than  thej' do  in  the  rest  of  the  State. 

Mr.  Darlington.  Not  more  so  tlian 
we  do  in  Chester  county. 

Mr.  Knight.  I  have  been  a  bank  di- 
rector here  and  I  have  never  known  them 
to  charge  mo;;e  than  six  per  cent.  They 
may  expect  some  b  dance  to  stay , 

Mr.  NiLES.    They  sell  exchange. 

Mr.  Knight.  The  people  of  the  west 
having  these  balances  send  them,  as  I 
say,  where  they  can  get  the  best  ra^e  of 
interest.  Now  the  New  York  bankers 
and  the  New  York  saving  funds  can  allow 
five  per  cent.,  because  the}''  can  re-loan  at 
seven.  Philadelphia  saving  institutions 
can  only   allow  four  per  cent.,  bscause 
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they  can  get  but  six.  Therefore,  we  are 
discriminating  against  ourselves  here  to 
the  extent  of  one  per  cent.,  which  is  the 
cause  of  so  little  floating  cafpital  being  in 
this  city. 

Mr.  J.  N.  PuRViANCE.  I  should  like  to 
hear  the  gentleman  from  Philadelphia 
further,  and  I  move,  with  his  consent, 
that  the  committee  rise,  report  progress, 
and  ask  leave  to  sit  again. 

The  motion  was  agreed  to.  The  com- 
mittee rose ;  and  the  President  pro  tern. 
having  resumed  the  chair,  the  Chairman 


(Mr.  Cuyler)  reported  that  the  commit- 
tee of  the  whole  had  had  under  consider- 
ation the  article  (No.  11)  reported  by  the 
Committee  on  Agriculture,  Mining,  Man- 
ufactures and  Commerce,  and  had  in- 
structed him  to  report  progress  and  ask 
leave  to  sit  again. 

Leave  was  gi-anted  the  committee  of 
the  whole  to  sit  again  to-morrow. 

Mr.  CoRBETT.  I  move  that  we  adjourn. 

The  motion  was  agreed  to  ;  and  (at  six 
o'clock  and  two  minutes  P.  M.)  the  Con- 
vention adjourned. 
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Friday,  Hay  16,  1873. 

The  Convention  met  at  ten  o'clock  A.M., 
Hon.  John  H.  Walker,  Presidont  pro 
Cent,  in  tiie  chair. 

Pra3'er  by  Rev.  J.  W.  Curry. 

The  Journal  of  yesterday  was  read  and 
approved. 

IVVITATIOX  TO  AriLEXTOWN. 

The  President  pr^  tem.  A  letter  ad- 
dressed to  the  President  of  the  Conven- 
tion which  has  been  received,  will  be  read. 

The  Clerk  read  as  follows: 

"Mayor's  office,         i 

City  of  Allentown,  Pa.,  > 

May  14,  1873.       ) 

Hon.  Wm.  M,  Meredith,  President  of  Con- 

stitutionai,  Convention: 

Restected  Sir: — I  enclose  preamble 
and  resolution  passed  by  the  councils  of 
this  city,  at  their  regular  meeting  last 
evening. 

In  pursuance  of  this  I  respectfelly  ex- 
tend an  invitation  to  your  honorable 
body,  when  you  do  adjourn  over  the 
warm  months, to  re-eonvene  at  Allentown. 
We  feel  assured  that  we  can  fully  furn- 
ish all  accommodations.  Please  answer. 
I  am,  very  respectfully. 
Your  obedient  servant, 

T.  C.  YEAGER, 
3 fay  or. 

"Whereas,  We  have  learned  that  the 
Constitutional  Convention  now  sitting  in 
Philadelphia  propose  adjourning  during 
the  summer  months  to  some  inland  city, 
therefore 

'^Resolved,  That  the  mayor  be  author- 
ized and  directed  to  extend  an  invitation 
to  the  President  of  the  Convention,  inviting 
them  to  adjourn  to  AUentown." 

Mr.  J.  Price  Wetherill,.  I  move 
that  the  thanks  of  this  Convention  be  ex- 
tended to  the  mavor  and  councils  of  Al- 
lentown and  that  the  invitation  be  respect- 
fully declined. 

Mr.  Lilly.  I  move  to  postpone  the 
consideration  of  the  motion  for  the  pres- 
ent. 

The  motion  to  postpone  was  agreed  to. 

PETITIONS    AND    MEMORIALS. 

Mr.  Guthrie  presented  two  petitions  of 
citizens  of  Allegheny  county  and  one  of 


citizens  of  Butler  and  Allegheny  counties, 
praying  for  the  insertion  of  a  clause  in  the 
Constitution  recognizing  Almighty  God 
and  the  christian  religion,  which  were 
laid  on  the  table. 

debtors'    EXEMPTION. 

Mr.  Patton  submitted  the  following 
resolution,  which  was  twice  read  and  re- 
ferred to  the  Committee  on  Legislation. 

Resolved,  That  the  Committee  on  Legis- 
lation be  requested  to  report  the  following 
as  supplementary  to  their  report : 

"All  laws  exempting  property  from  levy 
and  sale  shall  be  inviolate,  and  any  con- 
tract or  agreement  waiving  the  right  of 
any  debtor  to  such  exemption  shall  be 
null  and  void.  And  the  Legislature  shall 
enact  such  laws  as  will  effectually  pre- 
vent debtors  being  deimved  of  the  rights 
of  such  exemption." 

COMPENSATION  OF   MEMBERS. 

Mr.  CoRRY.  I  e^er  the  following  reso- 
tion  : 

"Whereas,  The  Legislature  has  re- 
pealed that  portion  of  the  act  providing 
for  calling  a  Convention  to  amend  the 
Constitution,  which  fixes  the  salary  to 
be  paid  to  its  members,  and  has  appro- 
priated the  sum  of  five  hundred  thou- 
sand dollars  for  salaries  and  other  ne- 
cessary expenses;  therefore. 

Resolved,  That  a  committee  of  seven  be 
appointed  by  the  President  to  consider 
and  report  upon  the  amount  of  salary  to 
be  received  by  the  members  of  the  Con- 
vention. 

The  resolution  was  read  twice  and  con- 
sidered. 

Mr.  Harry  White.  1  move  that  the 
resolution  be  postponed  for  the  present. 

Mr.  C.  A.  Black.  I  second  that  mo- 
tion. 

Mr.  Niles.  I  move  to  amend  that  mo- 
tion by  moving  to  postpone  indefinately. 

Mr.  XiLES.  Before  that  vote  is  taken, 
though  I  did  not  offer  this  resolution,  I 
desire  to  say  one  word,  without  commit- 
ting myself  upon  the  question  of  salary  at 
all.  It  seems  to  me  eminently  wise  and 
proper  at  this  time,  after  we  have  been  in 
session  nearly  six  months,  that  some  ac- 
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tion  should  be  taken  in  reference  to  this 
question.  We  must  meet  it  either  one 
way  or  the  other.  The  Legislature  in 
tlieir  wisdom  have  repealed  tlie  original 
act  fixing  tlie  salary  at  §1,000.  The  duty 
now  devolves  upon  us  either  of  fixing  it 
or  not.  We  cannot  shirk  the  question ; 
and  it  seems  to  me  that  the  proper  way 
to  meet  it,  and  meet  it  fairly  and  squarely 
like  men^  is  to  appoint  a  committee.  Let 
them  review  the  whole  question  and  make 
their  report  to  the  Convention,  and  when 
the  report  is  made  we  can  adopt  it  or  re- 
ject it  as  we  see  fit.  At  this  late  hour  in 
the  session,  after  our  time  here  has  ex- 
ceeded the  anticipation  of  everybody,  it 
seems-  to  me  that  we  might  as  well  meet 
it  in  this  way,  and  meet  it  fairly  and 
squarely,  and  refer  it  to  a  committee  to 
be  appointed  by  the  President.  I  do  not 
think  we  are  to  gain  anything  by  shifting 
the  responsibility  or  postponing  the  evil 
dtiy. 

Mr.  Carter.  Mr.  Presidents :  I  an^  in 
favor  of  this  postponement  for  the  reason 
that  neither  a  committee  nor  this  body 
can  act  intelligently  <>n  this  matter  at 
present.  The  gentleman  assumes  that 
we  are  near  the  end  of  our  labors.  I  hope 
so ;  but  I  know  not  Avhether  it  be  so  or 
not.  It  is  very  evident  that  no  one  knows 
or  can  tell  or  fbrsee  the  end  ;  consequent- 
ly we  do  not  know  what  is  a  proper 
amount  of  salary,  or  to  fix  the  j>ay  of 
members  of  this  body.  Therefore,  the 
measure  is  certainly  premature.  Let  us 
work  earnestly,  and  devote  all  oiir  ener- 
gies in  every  possible  way  to  the  work 
before  us,  and  then  in  a  month  or  so 
hence  it  will  be  time  enough  to  consider 
this  mattoi',  for  then  we  can  act  intelli- 
gently, and  then  Ave  shall  know  Avhat 
would  be  a  proper  compensation  to  fix 
for  the  services  of  members  of  this  body. 

Mr.  Harry  White.  I  have  but  one 
remark  to  make  upon  this  subject.  I 
made  the  motion  to  postpone  for  the  pre- 
ser/t,  which  has  been  amended  by  the 
motion  to  postpone  indefinitely  ;  and  I 
am  content  with  the  action  of  the  Conven- 
tion in  the  premises.  I  think  it  would 
be  wise  topostpone  this  question  ;  I  think 
it  would  be  very  unwise  to  take  action 
upon  it  at  this  time. 

1  have  no  desire  to  attempt  any  dema- 
goguisin  upon  this  or  any  other  question. 
I  presume  no  delegate  to  this  body  has 
such  desire.  I  think  it  unwise  to  take 
action  thus  early  in  the  session.  1  moan 
thus  early  after  the  Legislature  have 
passed  the  modification   of  the  organic 


act  upon  this  subject.  I  think  it  unwise 
because  we  cannot  show  to  the  people 
that  we  have  taken  final  action  upon  any 
one  article  of  the  Constitution. 

I  was  at  iny  home  the  other  day  among 
my  constituents,  and  the  natural  question 
ai-ose  :  "What  has  been  done?  What  are 
you  doing?  You  are  a  long  time  in  ses- 
sion." "Well,  we  have  gone  through  the 
committee  of  the  whoie."  They  did  not 
all  understand  that.  I  could  not  say  that 
we  had  taken  final  action,  uiion  any  oiie 
article.  Not  one  delegate  in  this-  body 
can  face  his  constituents  and  say  that  final 
action  has  been  taken  by  this  Convention 
upon  any  one  article  proposed  for  amend- 
ment. In  view  of  this,  in  view  of  the  fact 
that  we  do  not  kuow  how  long  our  la1x)rs 
Avill  continue^  I  think  we  ought  not  to  be 
unnecessarily  anxious  upon  the  subject  of 
pay. 

We  know,  Mr.  President,  how  sensitive 
the  public  is  ufion  this  question,  and  we 
owe  it  to.  ourselves  and  the  great  relbrn:! 
with  which  we  are  connected,  to- act  pr^a- 
dently  in  this  matter.  If  the  impression 
obtains  and  goes  abroad  that  there  is  nx)re 
selfishness,  uiore  regard  for  the  individual 
interests  of  the  delegates  themselves  than 
for  the  work  they  are  performing,  they 
who  finally  pass  upon,  our  work  will  be 
prejudiced  against  our  entire  labors- 
Hence  I  think  i't  wise  for  us  to  wait  until 
we  have  made  further  progress,  until  we 
have  taken  final  action  upon  somethhig, 
until  we  have  m.ade  some  progi-ess  and 
shall  be  able  to  see  where  we  ai'e. 

For  these  reasons,  and  these  alone,  I 
mad.e  the  n^otiou  to  postpone  the  consid- 
eration of  this  question  for  the  present. 

Then  again,  Mr.  President,  it  cannot  be 
said  that  members  are  sufl'ering  for  wan>t 
of  action  in  regard  to  their  salary,  for  I 
understand,  I  know  indeed,  that  some 
delegates  have  necessarilj'-  called  upon 
the  State  Treasurer  far  advances  upon 
their  pay.  He  has  responded,  and  I  pre- 
sume the  majority  of  delegs^tes  have  re- 
ceived some  advances  in  thai  respect.  I 
apprehend  that  no  suffering  exists  in  this 
regard.  But,  sir,  prejudice  may  arise  iij 
the  public  mind  against  our  action  if  we 
hasten  to  fix  the  salary  beloi-e  we  can 
show  them  any  of  our  work. 

Mr.  HuNsiCKER.  Will  the  gentleman 
allow  me  to  make  a  suggestion  to  him  ? 

Mr.  Harry  White.     Certainly. 

Mr.  HuNsiCKER.  I  undexstand  this  pro- 
position to  be  simply  to  appoint  a  commit- 
tee to  consider  this  subject,  not  for  us  to 
take  fi^nal  action  this  mosuing. 
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Mr.  Habry  White,  Well,  Mr.  Presi- 
dent, it  is  unusual  in  that  respect.  We 
have  a  Committee  on  Expenditures  and  Ac- 
counts, and  I  think  it  unwise  to  appoint  a 
special  committee  in  addition.  It  looks  as 
if  there  was  some  design  to  do  things  out 
of  the  usual  course. 

Mr.  CuKKv.  ISIr.  President  :  I  offered 
the  resolution  with  pure  motives  and 
good  intentions.  Little  did  I  think  that 
the  gentleman  from  Indiana  (Mr.  Harry 
While)  would  attempt  to  defeat  it  by  his 
unwise  counsel,  as  he  has  done.  I  think 
the  wisest  course  for  the  gentleman  from 
Indiana  would  have  been  to  say  nothing 
at  all  and  simply  permit  this  subject  to 
go  to  the  committee,  as  it  will  whether  he 
is  wise  or  unwise  on  the  subject.  That  is 
all  we  ask.  The  idea  is  simply  to  put  this 
question  at  rest  for  the  time  being;  and 
when  the  proper  time  comes,  I  hope  that 
the  members  of  the  Convention  will  meet 
the  question  squarely  like  men,  not  like 
political  trimmers,  not  like  political  dem- 
agogue?, not  like  men  who  are  afraid  to 
assume  any  responsibility,  not  like  men 
who  are  so  afraid  of  their  constituents  that 
they  dare  not  do  what  they  believe  to  be 
right,  ihe  truth  will  bear  a  man  out 
■wherever  he  goes.  That  which  is  right 
is  what  the  peple  expect  us  to  do  in  this 
and  in  every  other  case.  The  committee 
may  report  a  great  deal  less  than  the  Leg- 
islature indicated  for  ninety  da3's;  they 
may  report  a  little  more.  W^e  have  no  idea 
what  they  will  report  nor  when  they  will 
report.  Therefore  I  think  it  was  exceed- 
ingly unwise  for  the  gentleman  from  In- 
diana even  lo  make  the  motion  he  did. 

Mr.  NiLES.  I  withdraw  my  motion  for 
indefinite  postponement. 

The  President  pro  tempore.  The  mo- 
tion to  indefinitely  postpone  is  with- 
drawn. 

Mr.  Harry  W^hite.    I  renew  it. 

Mr.  AiNEY.  Mr.  President :  I  earnest- 
ly hope  that  this  question  will  not  be 
forced  upon  the  Convention  at  this  time. 
We  have  already  said  in  the  article  upon 
legislation  that  it  is  improper  for  a  legis- 
lative body  to  fix  its  own  compensation. 
I  voted  for  that  section  believing  it  to  be 
right  in  principle  and  wise  in  pohcj^  and 
I  believe  so  still.  Viewing  it  in  this  light 
I  shall  oppose  any  proposition  to  entrap 
us  here  into  the  inconsistency  of  saying 
that  it  is  proper  for  this  body  to  fix  its 
own  compensation.  I  understand  the 
State  Treasurer  will  pay  each  of  the 
members  of  this  Convention  to  the  extent 
of  one  thousand  dollars— as  salarv. 


Mr.  Nii.ES.  There  will  not  be  another 
dollar  paid. 

Mr.  AiNEY.  That  is  a  mistake,  I  think. 
I  am  informed  the  State  Treasurer  will 
pay  each  the  members  of  this  Convention 
to  the  extent  of  one  thousand  dollars.  I  earn- 
estly hope  that  it  will  be  left  there,  and 
that  we  will  leave  the  matter  with  the 
Legislature  to  fix,  when  they  assemble 
next  winter,  a  reasonable  and  fair  ompen- 
sation  for  the  services  rendered  as  mem- 
bers of  this  Convention.  I  hope,  there- 
fore, the  motion  to  indefinitely  postpone 
will  prevail. 

Mr.  Hay.  I  hope  the  delegate  from  Le- 
high does  not  suppose  that  it  would  be 
proper  for  the  State  Treasurer  now  to 
make  such  payment,  even  if  he  v/ero  dis- 
posed to  do  so. 

Mr.  Bowman.  Mr.  President :  I  am  not 
very  sensitive  upon  this  point.  The  gen- 
tleman from  Lehigli  (Mr.  Ainey)  says 
that  our  better  course  will  be  to  trust  the 
Legislature  to  enact  another  law  upon  this 
subject.  Why,  sir,  they  have  already 
passed  two,  one  in  1872  and  another  in 
1S73,  and  by  the  act  of  1873  the  compensa- 
tion fixed  by  the  prior  act  was  repealed.  I 
would  ask  the  gentleman  by  what  author- 
ity the  State  Treasurer  can  pay  out  one 
single  dollar  as  a  compensation  to  the 
members  of  this  Convention,  under  any 
existing  law?  I  understand,  sir,  that  the 
State  Treasurer  has  already  paid  from 
seventy- five  thousand  dollars  to  eightj' 
thousand  dollars,  for  which  he  has  no 
voucher  more  than  the  honor  of  the  indi- 
viduals to  whom  this  money  has  been  paid. 

Now,  one  word,  sir,  in  relation  to  the  re- 
marks made  by  the  gentleman  from  Indi 
ana  (Mr.  Harry  White.)  I  am  aware  that 
many  of  the  members  of  this  Convention, 
perhaps  a  majority  of  them,  occupy  posi- 
tions that  are  entirely  unequal  to  that 
occupied  by  the  gentleman  from  Indiana. 
I  find  myself  surrounded  here  by  one 
hundred  gentlemen  who  cannot  enter 
into  this  contest  upon  the  same  terms  as 
the  gentleman  from  Indiana  can.  As  well 
might  a  gentleman  turn  around  and  say 
to  me  that  he  Avill  flip  cents,  he  using  at 
the  same  time  a  double-header  and  I  only 
a  cent  with  one  head  upon  one  side  and  a 
tail  on  the  other.  He  would  be  sure  to 
win.  It  would  bean  unequal  contest.  No 
other  gentleman  holds  that  position  on 
this  floor.  It  is  well  enough  for  hitn  as  a 
double-header  to  come  in  and  say  that 
gentlemen  from  the  remote  parts  of  this 
Commonwealth  can  sacrifice  their  busi- 
ness and  close  their  office  doors,  can  leave 


516 


DEBATES  OF  THE 


the  grass  to  grow  green  upon  the  footsteps 
of  their  doors  and  come  down  here  and 
spend  their  time  and  their  own  money 
and  all  they  can  borrow  from  their  friends 
to  defray  their  legitimate  expenses  in  this 
Convention,  and  say,  "put  this  thing  otf ; 
do  not  take  this  responsibility;  I  will  be 
in  the  Senate  next  winter,  and  notwith- 
standing I  aided  to  pass  the  tirst  law  and 
also  repealed  that  law,  I  will  see  next  win- 
ter that  this  thing  is  all  made  lovely  and 
beautiful !"  If  this  is  the  way  the  gentle- 
men of  this  Convention  propose  to  meet 
this  question,  say  so.  I  have  a  resolution 
here,  not  referring  to  this,  but  referring  to 
another  subject  which  I  propose  to  pre- 
sent to  this  Convention  and  have  the 
members  answer  upon  the  j^easand  nays, 
which  I  will  call  Avhen  the  proper  time 
comes. 

Mr.  President,  we  may  as  well  meet 
this  thing  now  as  at  any  future  time.  We 
are  here,  and  every  dollar  of  expense  we 
are  incurring  in  the  prosecution  of  this 
work  we  are  doing  at  our  own  risk  and  at 
the  risk  of  the  Treasurer,  who  is  paying 
out  money  without  warrant  of  law. 

What  is  this  proposition?  Simply  to 
appoint  a  committee  to  fix  the  amount, 
and  then  of  course  that  report  will  be 
made  to  this  Convention  and  the  Conven- 
tion will  decide  the  question  for  itself.  If 
it  is  §;i,000  say  that ;  if  it  is  $1,200  say 
that.  The  Convention  will  fix  it,  but  let 
us  fix  some  sum,  some  amount,  that  we 
may  know  where  we  stand  and  what  Ave 
are  doing. 

Mr.  Dunning.  Mr.  President  :  I  do 
not  desire  to  make  anj^  extended  remarks 
on  this  question  ;  but  I  believe  that  it  is 
one  in  which  every  member  of  this  body 
has  a  common  interest ;  and  our  constitu- 
ents, equallj'  interested  in  it,  understand 
it  thoroughly.  1  do  not  understand  nor 
do  I  believe  that  a  majority  of  this  Con- 
vention are  in  any  manner  sensitive  or 
tender-footed  on  this  question.  Neither 
do  I  believe  that  our  constituents  are 
anxious  in  regard  to  it. 

This  is  a  question  which  is  forced  upon 
our  consideration  whether  we  will  or  not. 
It  is  one  that  we  must  determine.  We 
are  now  acting  as  delegates  to  this  Con- 
vention without  any  shadow  of  law  by 
Avhicli  any  compensation  can  be  antici- 
pated. It  was  well  understood  in  the 
early  days  of  the  session  of  the  last  Legis- 
lature that  the  compensation  named  for 
the  memljers  of  the  body  in  the  law  call- 
ing it  into  existence  was  not  commensu- 
rate, but  was  entirely  too  small  to  meet 


the  case.  It  was  generally  understood  at 
Harrisburg  that  our  compensation  was  to 
be  fixed  at  a  higher  figure.  Unfortunate- 
ly for  that  state  of  affairs  some  gentlemen 
of  this  Convention  thought  proper  to  crit- 
icise the  action,  not  of  the  Legislature 
then  in  session,  but  the  acts  of  previous 
Legislatures,  by  Avhich  iniquitous  laws 
had  been  passed,  and  by  which  legislation 
had  been  enacted  which  had  operated 
badly  for  the  interests  of  the  Common- 
wealth, The  gentlemen  of  the  Legisla- 
ture seemed  to  think  that  every  single 
argument  that  had  been  here  advanced 
against  any  legislation  that  had  occurred 
during  the  last  quarter  of  a  century,  must 
apply  directly  to  them,  and  they  became 
indignant.  They  refused  to  provide  any 
fixed  amount  of  compensation  for  the 
members  of  this  Convention,  and  it  waa 
publicly  understood  that  they  thus  re- 
fused to  fix  a  reasonable  compensation  for 
the  members  of  this  body  in  retaliation 
for  our  discussion  on  the  subject  of  im- 
proper legislation.  The  Legislature  car- 
ried into  effect  an  act  which  threw  the 
responsibility  of  determining  our  com- 
pensation upon  ourselves,  and  that  is  the 
situation  now. 

Gentlemen  may  talk  about  trusting  this 
matter  to  a  future  Legislature.  I  do  not 
believe  in  that  doctrine.  What  will  be 
the  natural  argument  of  the  next  Legis- 
lature if  we  present  ourselves  as  petition- 
ers before  them  for  compensation  for  our 
services  here?  Thej^  will  justly  say  that 
as  we  refused  to  take  the  responsibility 
when  it  was  made  obligatory  upon  us  to 
do  so,  and  as  the  last  Legislature  had  re- 
fused to  settle  our  compensation,  they 
would  have  nothing  to  with  it.  If  we  do 
not  have  the  moral  courage  to  stand  up 
like  men  and  fix  this  compensation,  this 
will  be,  and  justly,  the  inevitable  answer 
of  the  next  Legislature.  Some  gentle- 
men say  that  the  present  condition  of  this 
question  was  purposely  designed  as  a  trap 
set  by  the  last  Legislature  to  catch  this 
Convention.  For  this,  I  care  nothing.  1 
know  well  that  the  people  of  this  Com- 
monwealth are  not  niggardly  in  reference 
to  the  payment  ot  their  public  servants 
when  it  is  believed  that  those  servants  are 
honestly  performing  their  duties.  That 
is  the  history  of  the  people  of  Pennsyl- 
vania and  they  are  not  so  ignorant  as  not 
to  understand  the  position  in  which  the 
members  of  this  Convention  are  placed. 
I  take  it  upon  myself  to  say  that  my  con- 
stituents are  aware  of  the  progress  made 
by  this  Convention,  and  the  large  amount 


CONSTITUTIONAL  CONVENTION. 


517 


of  work  that  has  been  accomplished  by 
us,  even  though  thus  far  our  ac- 
tion has  only  been  confined  to  the  com- 
mittee of  the  whole  and  even  although 
we  have  not  taken  final  action  on  any  sub- 
ject in  Convention.  My  constituents  well 
understand  the  labor  that  has  been  done 
here  and  that  it  has  been  herculean. 

Now,  sir,  as  an  individual  1  am  not 
afraid  to  stan  d  up  here  and  vote  for  mj^- 
self,  if  the  question  was  fairly  proposed  to 
the  Convention,  instead  of  going  to  a  com- 
mittee, what  I  believe  to  be  a  reasonable 
compensation;  and  why  should  we  not 
do  it  at  the  earliest  stage  ?  I  do  not  want 
to  do  it  when  the  Convention  is  near  its 
close,  so  that  it  may  be  said,  as  it  has  been 
said  of  certain  Congressmen,  that  we  are 
voting  ourselves  back  paj%  and  that  we 
have.continued  in  session  for  the  purpose  ot 
voting  ourselves  a  larger  salary,  intend- 
ing to  double  it.  I  would  be  willing  to 
vote  to-day  for  what  I  believe  to  be  a  just 
and  fair  compensation  ;  and  if  this  Con- 
vention shall  adjourn  on  the  first  of  July, 
as  I  tliink  we  can,  I  do  not  believe  that 
any  committee  could  be  appointed  by  the 
President  of  this  Convention  that  would 
fully  come  up  to  the  figure  of  what  would 
be  a  commensurate  compensation  or  one 
that  would  compare  favorably  with  the 
compensation  of  members  of  the  Legisla- 
ture. The  Legislature,  I  believe,  generally 
meets  on  Tuesday  and  adjourns  on  Thurs- 
day. They  spend  about  three  days  a  week 
in  session,and  then  they  go  to  their  homes. 
This  Convention  sits  many  more  hours 
than  has  the  Legislature  for  any  number 
of  years  past. 

But  that  has  nothing  to  do  with 
the  question.  The  point  is,  inasmuch 
as  the  Legislature  has  made  it  ob- 
ligatory upon  us  to  fix  our  compensation 
in  some  manner,  and  a  resolution  has 
been  submitted  to  refer  it  to  the  commit- 
tee, and  perhaps  it  is  the  better  plan,  I 
hope  the  time  is  fast  coming  when  we  will 
meet  the  question  and  not  put  it  oft'  until 
we  are  charged  with  voting  ourselves 
back  pay.  I  am  told  the  State  Treasurer 
says  he  will  not  pay  a  dollar  until  the  de- 
mand comes  by  proper  authority  of  law ; 
the  Legislature  has  provided  how  it  may 
go  properly  to  the  State  Treasurer ;  the 
duty  of  fixing  our  compensation  has  been 
imposed  on  us,  and  let  us  meet  it  like 
men. 

I  can  very  well  conceive  that  there  are 
many  gentlemen  in  this  Convention,  per- 
haps, that  do  not  feel  upon  this  subject  as 
others    do;    gentlemen  who    have   very 


long  purses,  or  a  very  lucrative  legal 
practice,  or  who  are  engaged  in  other 
business  that  is  paying  them  largely  and 
who  spend  but  little  of  their  time  here, 
but  are  attending  to  their  business  at 
home,  and  receiving  large  pay  and  large 
fees — i^erhaps  they  can  talk  very  cooly 
and  very  calmlj^  upon  this  subject ;  but 
gentlemen  who  have  made  it  their  busi- 
ness to  stay  in  this  Convention  for  the 
purpose  of  doing  the  duties  devolved 
upon  them,  ought  not  to  be  afraid  to  meet 
this  question,  and  I  trust  they  will  meet 
it,  and  meet  it  like  men. 

Mr.  Harry  White.    Mr.  President 

The  PKESiDKNT^^ro  tern.  Does  the  del- 
egate from  Indiana  withdraw  his  motion 
to  postpone  for  the  present? 

Mr.  Harry  White.  I  withdraw  the 
motion  to  postpone  for  the  present  and  re- 
new the  motion  to  postpone  indefinitely. 

Mr.  President,  I  am  not  going  to  dis- 
cuss this  matter  further.  I  have  no  de- 
sire to  discuss  the  question  of  salaries, 
nor  the  question  of  time.  The  delegate 
from  Erie  (Mr.  Bowman)  saw  fit  to  make 
what  he  might  regard  as  a  personal  at- 
tack upon  myself,  as  representing  the 
side  of  those  who  were  against  the  increase 
of  salaries.  Now,  I  desire  novy  and  hei-e 
to  raise  no  question  of  that  kind.  The 
delegate  from  Erie  says  that  he  and  other 
delegates  meet  me  at  a  disdvantage  on 
this  question  of  salary.  It  is  due  to  myself 
to  state,  inasmuch  as  many  observations 
have  been  made  about  double  pay,  that 
I  had  the  honor  to  be  nominated  as  a 
delegate  to  this  Convention  while  I  was 
at  the  same  time  representing  my  district 
in  the  Senate,  and  I  was  nominated  with- 
out my  request.  And  it  seems  to  me 
quite  proper  at  this  time,  indeed  I  feel 
it  a  duty  to  myself,  to  say  I  do  not  design 
to  take  for  my  personal  use  any  salary 
which  is  my  due  while  performing  my 
duty  here  as  a  member  of  this  Conven- 
tion. I  have  not  received  a  dollar  of  sal- 
ary as  a  delegate  to  this  Convention  ;  1 
reiterate,  I  have  no  desire  to  demagogue 
on  this  matter,  nor  to  make  any  boast 
about  it.  I  merely  make  the  observation  in 
the  connection  I  have,  in  answer  to  such 
delegates  as  may  talk  of  meeting  some  del- 
egates at  a  disadvantage-to  answer  the  in- 
decorous fling  about  double-headers. 
Let  them  understand  that  I  do  not 
take  anybody  at  a  disadvantage  upon 
this  question.  I  have  now,  sir,  but  a 
single  desire,  which  is  to  pause  before 
hastening  to  fix  the  salaries  of  mem- 
bers.   I    would    postpone    action  in  this 
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regard,  because  I  think  it  unwise  for 
us  to  hurriedly  proceed  upon  the  heels  of 
the  adjournment  of  the  Legislature,  which 
has  clothed  this  Convention  with  power 
to  fix  the  salaries  of  its  members,  to  fix 
our  salaries  Ijefore  we  have  done  any 
substantial  work.  This,  sir,  is  my  posi- 
tion. The  good  will  with  which  our 
work  is  received  will  be  seriously  affected 
by  imprudent  action  on  this  matter. 

On  the  motion  to  postpone  indefinitely, 
the  yeas  and  nays  were  required  by  Mr. 
Harry  White  and  Mr.  J.  Price  Wetherill, 
and  were  as  follow,  viz  : 

Y  E  A  S  . 

Messrs.  Ainey,  Alricks,  Baily,  (Perry,) 
Bardsley,  Black,  Charles  A.,  Boyd,  Carter, 
Ewing,  Gilpin,  Lilly,  Littleton,  M'Cul- 
loch,  Xewlin,  Purviance,  Samuel  A., 
Smith,  H.  G.,  Smith,  Henry  W.,  Walker, 
W^etherill,  Jno.  Price  and  White,  Harry — 
19. 

NAYS. 

Messrs.  Achenbach,  Addicks,  Baer,  Bai- 
ley, (Huntingdon,)  Baker,  Beebe,  Bow- 
man,Broomall,  Brown,  Clark, Collins,  Cor- 
bett,  Craig,  Curry,  Davis,  Do  France,  Dun- 
ning, Edwards,  Elliott,  Ellis,  Gibson, 
Guthrie,  Hanna,  Harvey,  Hay,  Hazzard, 
Heverin,  Horton,  Hunsicker,  Lamberton, 
Landis,  Lawrence,  Lear,  Long,  MacCon- 
iiell,  M'Clean,  M'Murray,  Mann,  Mantor, 
Minor,  Mitchell,  Mott,  Niles,  Palmer,  G. 
W.,  Patton,  Pughe,  Purviance,  John  N., 
Reed,  Andrew,  Ross,  Russell,  Stewart, 
Struthers,  Turrell,  Van  Reed,  Wherry, 
W^hite,  David  N.,  White,  J.  W.  F.  and 
Wright— 58. 

So  the  motion  to  postpone  indefintely 
was  not  agreed  to. 

Absent. — Messrs.  Andrews,  Armstrong, 
Bannan,  Barclay,  Bartholomew,  Biddle, 
-  Bigler,  Black,  J.  S.,  Brodhead,  Buckalew, 
Campbell,  Carey,  Cassid^^  Church,  Coch- 
ran, Corson,  Cronmiller,  Curtin,  Cnyler, 
Dallas,  Darlington,  Dodd,  Fell,  Finney, 
Fulton,  Funck,  Gowen,  Green,  Hall, 
Hemphill,  Howard,  Kaine,  Knight,  Mac- 
Veagh,  ISI'Camant,  Metzger,  Palmer,  H. 
W.,  Parsons,  Patterson,  D.  W.,  Patterson, 
T.H.  B.,  Porter,  Purman,  Read,  John  R., 
Reynolds,  Rooke,  Runk,  Sharpe,  Sim^v 
son,  Smith,  Wm.  H.,  Stanton,  Temple, 
Wetherill,  J. M.,  Woodward,  Worrell  and 
INIeredith,  President — 55. 

The    Presipent  pro    tempore.      The 
question  is  on  the  resolution. 
The  resolution  was  adopted. 


The  President  pro  tempore.  The 
names  of  the  committee  will  appear  on 
the  Journal. 

ADJOURNMENT  SINE  DIE. 

Mr.  Boyd.  I  move  that  this  Conven- 
tion adjourn  sine  rfie  on  the  third  day  of 
July  at  twelve  o'clock  M.,  and  I  call  for 
the  yeas  and  nays. 

Mr.  Simpson.    1  second  the  motion. 

The  President  pro  <e»ipore.  The  mo- 
tion is  before  the  Convention. 

Mr.  Alrick.  I  move  to  amend,  by 
striking  out  "third  day  of  July,"  and 
inserting  "third  day  of  June." 

The  amendment  was  rejected. 

The  President  pro  ^ejnpore.  The  ques- 
tion recurs  on  the  original  motion. 

Mr.  Bowman.  I  offer  the  following  as 
an  amendment : 

Resolved,  That  when  this  Convention 
adjourns  on  Friday,  the  twenty-third 
instant,  it  will  be  to  meet  in  the  Hall  of 
the  House  of  Representatives,  at  Harris- 
burg,  on  Tuesday,  the  twentj^-seventh  of 
the  present  month,  at  ten  o'clock  A.  M. 
ot  that  day  ;  and  that  on  and  after  the 
twenty-seventh  instant  the  permanent 
sessions  of  this  Convention  will  be  held 
in  the  House  of  Representatives  at  Har- 
risburg. 

Mr.  Baer.  I  move  to  amend  the 
amendment 

The  President  pro  tempore.  The 
Chair  is  compelled  to  rule  the  amend- 
ment off'ered  by  the  delegate  from  Erie 
(Mr.  Bowman)  as  out  of  place.  It  is  not 
germane  to  the  question  before  the  Con- 
vention. The  motion  is  to  adjourn  sine 
die  on  the  tiiird  of  July.  The  amendment 
is  to  change  the  place  of  meeting  from 
Philadelphia  to  Harrisburg. 

Mr.  Bowman.  LTnder  the  ruling  of  the 
Chair  then,  I  will  -withdrawn  my  amend- 
ment for  the  present. 

Mr.  Ainey.  I  move  to  postpone  the 
pending  subject  for  the  present. 

Mr.  Boyd.  I  call  for  the  yeas  and  nays 
on  that  motion. 

Mr.  Addicks.    I  second  the  call. 

The  President  pro  tempore.  The  Clerk 
will  call  the  roll. 

Mr.  Lawrence.  I  understand  the 
gentleman  to  withdraw  the  call  for  the 
yeas  and  Jiaj'S. 

Mr.  Boyd.  No,  I  do  not ;  I  insist  upon 
it. 

Mr.  Ainey.  With  a  view  to  avoid  two 
calls  of  the  yeas  and  nays,  I  withdraw  the 
motion. 
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Mr.  Boyd.  Let  us  have  a.  direct  vote 
on  the  third  of  July,  niul  I  call  for  the 
yeas  and  nays  on  that  motion. 

Mr.  Mann  and  Mr.  MacConnell.  I 
second  tlie  call. 

The  President  pro  tempore.  The  ques- 
tion is  on  the  resolution  as  offered  by  the 
delegate  from  Mont<.';omery  (Mr.  Boyd.) 

The  yeas  and  nays  were  required  by 
Mr.  Boyd  and  Mr.  Mann,  and  were  as  fol- 
low, viz : 

YEAS. 

IMessrs.  Achenbac.i,  Boyd,  Craig,  De 
France,  Dunning,  Ellis,  Hanna,  Hay, 
Heverin,  Landis,  Lawrence,  Lear,  Long, 
MacConnell,  M'Clean,  M'Cullocb,  Mann, 
Mitchell,  Ross,  Bussell,  Simpson,  Smith, 
Henry  W.,  Stewart,  Turrell,  Van  Reed 
and  Wright— 26. 

NAYS. 

Messrs.  Addicks,  Ainey,  Alricks,  Baer, 
Baily,  (Perry,)  Baker,  Bardsley,  Beebe, 
Black,  Cliarles  A.,  Bowman,  Broomall, 
Brown,  Carey,  Carter,]Clark,  Corbett,  Cur- 
ry, Cuyler,  Dallas,  Davis,  Edwards,  Evving, 
Fell,  Gibson,  Gilpin,  Guthrie,  Harvey, 
Hazzard,  Horton,  Hunsicker,  Knight, 
Lamberton,  Lilly,  M'Murray,  Mautor, 
INIinor,  Mott,  Newlin,  Niles,  Palmer,  G. 
W.,  Patton,  Pughe,  Purviance,  John  N., 
Piirviance,  Samuel  A.,  Read,  John  R., 
Reed,  Andrew,  Smith,  H.  G.,  Struthers, 
Temi)le,  Walker,  Wetherill,  John  Price, 
Wherry,  White,  David  N.,  White,  Harry, 
W^iite,' J.  W.  F.  and  Worrell— 56. 

So  the  resolution  was  rejected. 

Absent.  —  Messrs.  Andrews,  Arm- 
strong, Bailey,  (Huntingdon,)  Bannan, 
Barclay,  Bartholomew,  Biddle,  Bigler, 
Black,  J.  S.,  Brodhead,  Buckalew,  Camp- 
bell, Cassid^',  Church,  Cochran,  Collins, 
Corson,  Cronmiller,  Curtin,  Darlington, 
Dodd,  Elliott,  Finney,  Fulton,  Funck, 
Gowen,  Green,  Hall,  Hemphill,  Howard, 
Kaine,  Littleton,  MacYeagh,  M'Camant, 
Metzger,  Palmer,  H.  W.,  Parsons,  Patter- 
son, D.  W.,  Patterson,  T.  H.  B.,  Porter, 
Purman,  Reynolds,  Rooke,  Runk,  Sharpe, 
Smith, Wm.  H.,  S^anton, Wetherill,  J  .M., 
Woodward  and  Meredith,  President — 50. 

COMMERCE,  AGRICULTURE,  &.C. 

Mr.  Andrew  Reed.  I  move  that  the 
Convention  go  into  committee  of  the 
whole  on  the  article  reported  from  the 
Committee  on  Agriculture,  Mining,  Man- 
ufacture and  Commerce. 

The  motion  was  agreed  to,  and  the  Con- 
vention accordingly  resolved  itself  into 


committee  of  the  whole,  Mr.  Cuyler  in 
the  chair. 

The  Chairman.  The  committee  of  the 
whole  have  before  them  article  No.  11, 
reported  by  the  Committee  on  Agricul- 
ture, Mining,  ISIanufacture  and  Com- 
merce. The  first  section  is  under  consid- 
eration, and  the  ponding  question  is  on 
the  amendment  of  the  gendeman  from 
Mifflin  (Mr.  Andrew  Reed)  to  strike  out 
all  after  the  word  "lawful"  in  the  third 
line.  The  words  proposed  to  be  stricken 
out  are  : 

"All  national  and  other  banks  of  issue 
shall  be  restricted  to  the  rate  of  seven  per 
centum  per  annum." 

Mr.  Knight.  I  yesterday  omittcJ  to 
mention  two  institutions  which  had  been 
referred  to  by  my  distinguished  colleague 
(Mr.  Carey)  as  Shylock  institutions.  One 
was  the  Iron  bank  incorporated  by  tlie 
act  of  nineteenth  of  May,  1S71,  (pamphlet 
laws  of  1871,  page  955.)  The  other  was  the 
West  End  bank,  incorporated  by  the  act 
of  November  twentieth,  1871,  (pamphlet 
laws  of  1872,  page  1383.) 

It  may  be  argued  that  the  change  in  the 
rate  of  interest  will  materially  aftect  ex- 
isting mortgages.  That,  I  think,  will  not 
be  found  to  occur  to  any  great  extent. 
Mortgages  are  being  taken  on  well  se- 
cured property  as  low  as  five  per  cent., 
and  many  parties  could  no  doubt  obtain 
money  by  increasing  the  rate  of  legal  in- 
terest to  seven  per  cent.,  which  would  be 
much  better  for  them  than  to  pay  the  dis- 
count they  have  now  to  pay  in  borrowing 
money  to  get  it  at  six  per  cent. 

My  distinguished  colleague  also  alluded 
to  the  course  which  capital  had  taken  m 
consequence  of  the  chartering  of  these  and 
similar  institutions,  and  said  that  they 
had  verj'  materiallj'  interfered  with  the 
growth  of  the  city  and  the  increase  of  per- 
manent buildings.  I  differ  with  him  in 
that  respect,  because  the  statistics  of  this 
city  show  that  for  several  years  past  the 
increase  of  new  buildings  has  averaged 
from  five  thousand  to  six  thousand  annu- 
ally. 

I  contend  that  the  rate  of  interest  at  six 
per  cent,  as  at  present  existing  has  opera- 
ted greatly  against  the  community  for 
several  reasons,  and  for  one  in  particular. 
I  have  shown  by  reference  to  various  first 
class  mortgage  bonds,  those  of  the  Lehigh 
Valley  railroad,  the  North  Pennsylvania 
railroad,  the  New  York  and  Pennsj-lvania 
canal  company,  and  other  similar  corpo- 
rations, tliat  such  bonds  at  seven  per  cent, 
can  be  placed  in  this  market  at  or  above 
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par.  I  have  also  shown  that  six  per  cent, 
mortgage  on  property  can  be  bought  at 
about  ninety,  or  under,  on  good,  sound, 
valid  security  with  policies  of  insurance 
accompanying  the  mortgages. 

I  have  now  before  me  an  illustration  of 
that  fact.  I  have  here  a  part  of  a  mort- 
gage on  property  situated  in  the  District 
of  Columbia,  amounting  to  $10,000,  bear- 
ing ten  per  cent,  interest  and  having 
three  years  to  run.  This  is  only  one- 
tenth  of  a  mortgage  well  secured,  the 
entire  amount  being  §100,000.  The  par- 
tj'  wishing  to  borrow  this  money  came 
to  Philadelphia  and  I  think  in  one 
day  disposed  of  $50,000  of  this  mortgage 
at  par.  That  was  $50,000  of  the  capital  of 
this  State  taken  out  of  the  State  that 
otherwise  might  have  remained  here.  It 
may  be  looked  upon  by  many  that  this  is 
a  very  exorbitant  rate  of  interest;  but  if 
these  gentlemen  had  made  a  mortgage  in 
this  city  for  three  years  at  six  per  cent. 
and  offered  it  at  ninety,  that  would  have 
been  the  best  price  that  they  could  have 
obtained  for  it.  Let  us  contrast  these  rates 
of  interest  under  that  condition.  A  mort- 
gage bearing  ten  per  cent,  for  three  years 
being  sold  at  par  and  a  mortgage  bearing 
six  per  cent,  for  three  years  disposed  of  at 
ninety  would  be  practically  equal.  In  the 
first  place  there  is  a  margin  of  $10,090  on 
the  $100,000  lost  in  the  sale  of  the  mort- 
gage at  six  per  cent.  In  the  next  place 
there  is  the  compound  interest  on  the 
$1,800  which  would  accrue  as  interest  on 
this  margin  at  six  per  cent  in  three  years. 
The  margin  of  $10,000  and  the  interest  on 
it  of  $1,800  would  make  $11,800,  and  the 
compound  interest  on  that  sum  would 
bring  it  much  over  $12,000.  Now,  the  ex- 
tra interest  on  the  mortgage  for  $100,000 
for  three  years  at  ten  percent,  over  that 
taken  at  six  per  cent,  is  exactly  §12,000; 
and  therefore  you  see  that  the  two  mort- 
gages are  equal.  While  it  may  look  very 
much  cheaper  to  got  money  at  six  per 
cent,  at  a  discount  often  percent.,  itisab- 
solutely,in  a  three  years  mortgage, paying 
ten  per  cent  for  mone3'. 

Railroad  companies  understand  this 
and  give  it  practical  application  in  the  ne- 
gotiation of  their  mortgage  bonds.  Take 
a  railroad  company  seeking  to  borrow  ten 
millions  of  dollars.  If  they  make  their 
mortgage  under  a  special  law  enabling 
them  to  borrow  money  at  seven  per  cent, 
interest,  they  can  get  their  bonds  taken 
at  par  ;  but  if  they  make  the  rate  of  inter- 
est six  percent,  they  will  have  to  sell  their 
bonds  probably  at  ninety.    If  they  do  they 


will  be  paying  six  and  six-tenths  per  cent, 
for  the  use  of  the  money  borrowed  and  at 
the  same  time  sacrificing  the  capital  of  the 
State  and  of  the  stockholders  to  the  amount 
of  one  million  dollars  in  order  to  obtain 
their  loan.  If  they  are  obliged  to  sell  at 
eighty-three  and  one-third,  they  will  then 
pay  seven  per  cent,  for  their  money  and 
sacrifice  the  interests  of  the  community 
and  of  the  stockholders  interested  in  the 
company  to  the  extent  of  $1,660,667; 
and  when  the  mortgage  falls  due  that 
amount  must  be  paid  in  addition  to 
the  full  net  amount  originally  received. 
The  community  is  the  loser  of  just  exactly 
that  amount,  which  is  sixteen  and  two- 
thirds  per  cent,  of  the  face  value  of  the 
mortgage. 

Now,  I  contend  that  we  cannot  afford  to 
go  on  at  this  rate  of  borrowing  money,  if 
we  want  to  prosper.  I  do  not  think  bor- 
rowers of  money  have  given  this  import- 
ant question  proper  consideration.  If  they 
had  done  so  and  the  question  of  borrowing 
money  was  correctly  understood,  men 
would  not  go  on  borrowing  at  these  im- 
mense discounts  when  they  could  get 
money  at  iiar  by  paying  a  little  higher  rate 
of  interest.  With  New  Jersey  on  the  east 
allowing  seven  per  cent,  as  the  legal  rate, 
with  New  York  on  the  north  tixing  the 
legal  rate  of  interest  at  seven  per  cent.,  and 
Avith  Ohio  on  the  west  where  the  legal  rate 
is  eight  per  cent.,  taking  away  our  capital 
into  all  of  these  States.  Were  it  not  for 
the  energy,  perseverance  and  economy 
of  our  people,  and  for  the  great  inherent 
wealth  of  our  State,  we  should  be  bank- 
rupt to-day.  And  bankrupt  we  shall  be, 
with  all  these  advantages,  if  we  go  on  at 
our  present  rate  of  interest.  Nothing  will 
save  us  but  the  real  solid  wealth  of  the 
Commonwealth,  the  vast  natural  wealth 
of  our  State,  which  is  allthatis  upholding 
us  to-day,  and  we  shall  strain  even  that 
too  far. 

You  may  say  that  this  is  a  subject  for 
legislation.  Perhaps  it  is.  I  am  well 
aware  that  the  Board  of  Trade  and  the 
people  of  Philadelphia,  and  perhaps  of 
other  sections  of  the  State,  have  been 
knocking  at  the  door  of  the  Legislature 
for  the  last  thirty  years  to  obtain  redress 
in  this  particular,  and  have  experienced 
only  repeated  failures.  Some  have  been 
uncharitable  enough  to  say  that  they  can 
account  for  the  persistent  refusals  of  the 
Legislature  to  interfere  in  this  regard  by 
the  fact  that  the  members  of  that  body 
are  generally  borrowers,  and  not  lenders, 
of  money.    This  may  be  so  ;  but  I  do  not 
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know  its  truth ;  but  I  do  say  that  if  they 
properly  understood  the  correct  principle 
involved  in  this  question,  they  -would 
have  applied  it  and  increased  the  legal 
rate  of  interest  to  seven  per  cent.  If  that 
had  been  done,  they  could  have  bor- 
rowed money  cheaper  than  by  pay- 
ing six  per  cent,  and  submitting  to  the 
sacrifice  required  where  loans  are  made 
below  par. 

As  to  the  usury  laws,  I  stated  yesterday 
that  they  were  not  enforced.  That  must 
be  and  is  an  admitted  fact.  Every  gen- 
tlemen doing  business  in  the  State  of 
Pennsylvania  knows  that  theije  is  no  en- 
forcement of  the  laws  against  usury.  It 
is  Aery  rarely  indeed  that  a  case  comes 
before  a  court  where  the  usury  laws  are 
pleaded  in  mitigation  of  <i  claim  for 
money  loaned.  A  case  came  under  my 
personal  notice  where  a  gentleman  who 
needed  money  agreed  to  pay  twenty-five 
dollars  per  month  for  a  five  hundred  dol- 
lar note,  and  then  sold  it  for  one  or  two 
per  cent,  a  month.  Like  most  men  who 
are  compelled  to  place  themselves  in  tliat 
situation,  he  was  unable  to  meet  his  oljli- 
gations,  and  his  creditors  foreclosed  and 
sold  liim  out.  Some  of  his  creditors  said 
to  him,  "Why  do  you  not  appeal  and 
plead  nsurj'?"  Said  he,  "I  am  an  hon- 
orable man  ;  I  knew  what  I  was  about 
when  I  borrowed  the  money ;  I  could  not 
have  procured  it  under  other  conditions, 
and  I  must  accept  the  responsibility  I  in- 
curred." Had  that  man  gone  into  court 
and  plead  the  benefit  of  the  usury  law, 
his  character  would  have  been  stamped 
with  dislionor;  the  whole  community 
■would  have  regarded  him  as  one  who 
had  not  lived  up  to  a  contract ;  and  he 
■would  have  irretrievably  ruined  his  busi- 
ness standing.  As  it  was,  lie  preserved 
it,  and  to-day  he  is  worth  half  a  million 
of  dollarf^,  and  in  this  community  stands 
high  in  the  estimation  of  all  who  know 
him. 

So  far  as  instances  of  the  usury  laws 
having  been  pleaded  in  court  are  concern- 
ed, I  stated  yesterday  that  I  would  like 
to  hear  from  some  of  the  legal  gentlemen 
of  the  Convention  who  are  familiar  with 
the  proceedings  of  our  courts,  upon  that 
point.  I  now  take  occasion  to  ask  my  dis- 
tinguished colleague  who  is  now  presiding 
over  the  committee  of  the  whole,  how 
many  instances  of  this  nature  have  come 
under  his  observation  in  his  long  and  ex- 
tensive practice  at  the  bar. 


The  Chairman.  Not  more  than  three 
have  come  to  my  personal  knowledge  as  a 
professional  man. 

Mr.  K NIGHT.  The  experience  of  the  gen- 
tleman bears  out  my  position. 

Mr.  Carey.  May  T  interrupt  the  gen- 
tleman for  a  moment  ? 

Mr.  Knight.    Certainly. 

Mr.  Carey.  1  desire  to  ask  my  friend  if  he 
does  not  3<now  that  Connecticut  one  year 
ago  repealed  the  usury  laws  and  that  the 
effect  has  been  such  that  she  is  about  to 
re-enact  them.  In  that  State  the  repeal 
was  an  act  of  legislation  and  therefore 
susceptible  of  change.  I  should  like  my 
friend  to  explain  how  we  are  to  change 
our  system,  if  at  the  end  of  one  year  we 
find  our  experience  to  be  in  accordance 
with  the  experience  of  Connecticut  for 
the  last  twelve  months.  Connecticut  has 
found  the  repeal  of  her  usury  laws  to 
Avork  so  badly  that  the  people  demand 
their  re-establishment,  and  the  Governor 
—a  Democratic  Governor — recommends  in 
his  message  to  the  Legislature  of  that 
State  that  they  be  re-enacted.  He  points 
out  the  enormous  injuries  that  have  re- 
sulted from  the  act  passed  at  the  last  ses- 
sion of  their  Ijcgislature,  and  I  speak  ad- 
visedly when  I  say  that  the  injuries  Avere 
enormous.  I  want  my  friend  to  explain 
how,  if  at  the  end  of  a  year  Ave  find  that 
the  result  here  is  exactly  that  Avhich  has 
been  realized  in  Connecticut,  we  are  to 
bring  about  a  remedy  and  change  a  sys- 
tem which  because  Constitutional  would 
be  practically  irreA'ocable. 

Mr.  Knight.  In  the  first  place  let  me 
tell  my  colleague  that  I  do  not  think  Ave 
shall  want  any  change  in  our  system  if 
Ave  abolish  the  usury  laws.  In  the  next 
place,  I  Avould  remind  him  that  he  ha  sal- 
ready  answered  himself.  According  to 
his  own  showing,  from  18*36  doAvn  to  the 
present  time,  twenty-one  States  have  done 
away  with  the  usury  laAVs  to  a  very  great 
extent— perhaps  the  gentleman  included 
Connecticut  in  that  statement,  I  do  not 
know  how  that  is— and  yet  only  one  of 
the  entire  tAA'enty-one  is  mentioned  as  de- 
siring a  change,  and  in  that  State  no 
official  form  has  been  given  to  what  may 
not  be  even  a  general  desire  of  the  peo- 
ple. The  gentleman  from  Susquehanna 
(Mr.  Turrell)  has  handed  me  a  neAvspa- 
per  extract  which  bears  upon  this  point, 
and  I  Avill  read  it  as  an  additional  reply 
to  my  distinguished  friend's  inquiry. 
The  extract  says : 
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"  The  repeal  of  the  usniy  luvvs  is  not  a 
new  experiment.  In  England  the  rate  of 
interest  is  left  to  be  settled  between  the 
borrower  and  the  lender,  and  it  works  no 
injustice  to  either  partj'.  In  this  country, 
in  Connecticut,  Ohio,  Georgia,  and  in 
jNIassachusetts,  the  restrictions  on  loans 
have  been  removed,  and  a  distinguished 
jurist  in  the  latter  State,  who  is  perfectly 
familiar  with  the  whole  subject,  says  in 
a  private  letter : 

"'1  never  knew  an  act  of  legislation 
which  has  so  completely  justified  the  pre- 
dictions of  its  friends  and  refuted  tiiose  of 
its  opponents  as  the  i-epeal  of  the  usury 
laws.  It  would  seem  that  we  had  had  the 
ordering  of  events  ever  since,  to  vindicate 
our  arguments.  Not  only  has  the  mone- 
tary eflect  been  all  we  expected,  but  the 
moral  effect  on  money  transactions  has 
been  excellent.  The  secret,  falsified 
transactionsand  the  large  fees  of  the  nom- 
inal parties  and  go-betweens  have  disap- 
peared, and  the  strain  taken  off  the 
consciences  of  jurors,  parties  and  wit- 
nesses, and  bank  officers,  and  theborx-ow- 
ers  and  lenders  meet  face  to  fixce,  and  the 
market  rates  are  steady  and  govern  all 
transactions,  and  money  brings  its  natural 
rates.' 

"  This  is  the  condition  of  things  we 
need  in  this  State  ;  and  for  that  reason 
thousands  of  merchants  of  this  city,  of  the 
borrowing  class,  have  asked  for  a  revision 
of  the  law." 

I  do  not  know  any  better  answer  that 
I  can  give  the  gentleman  than  to  thus 
refer  him  to  the  States  in  which  this  ex- 
periment has  been  tried,  and  where  such 
success  has  attended  the  trial  as  to  make 
it  no  longer  an  experiment  but  an  actual 
experience. 

Massachusetts,  one  of  the  States  referred 
to  b3^  the  distinguished  jurist  quoted 
above,  has  six  percent,  as  tlie  legal  rate  of 
interest  when  there  is  no  agreement  for  a 
different  rate;  but  any  rate  of  interest 
may  be  received  or  contracted  for  be- 
tween the  parties.  I  dwell  on  this  very 
important  fact  that  in  seven  years  there 
have  been  twentj^-one  States  of  the  I^nion, 
in  addition  to  the  ten  which  had  al- 
ready done  so,  that  have  done  away  al- 
most entirely  with  the  usury  laws  or  have 
so  modified  them  that  the  public  are  at 
liberty  to  make  negotiations  face  to  face 
without  being  trammeled  by  third  par- 
lies, which  interposition  is  a  great  draw- 
back to  business  transactions  and 
must  be  so  admitted  by  every  business 


man  in  the  community.    The  section  be- 
fore us  reads : 

"  In  the  absence  of  special  contracts,  the 
legal  rate  of  interest  and  discount  shall  be 
seven  per  centum  per  annum,  but  special 
contracts  for  higher  or  lower  rates  shall 
be  lawful." 

Under  this  section  any  party  can  make 
a  contract  with  anotlier  party  for  the  bor- 
rowing or  loaning  of  money,  and  as  long 
as  the  special  contract  lasts  the  rate  of  in- 
terest is  the  rate  agreed  upon,  but  tlie 
very  instant  it  expires  then  the  legal  rate 
becomes  seven  per  cent ;  and  if  there  is 
no  special  contract  then  the  legal  rate  of 
interest  is  seven  per  cent.  Although  this 
is  somewhat  new  and  rather  different 
from  anything  in  the  Constitutions  or  leg- 
islative acts  df  the  other  States,  I  think 
it  is  very  fair. 

Again  :  "All  national  and  other  banks 
of  issue  shall  be  restricted  to  the  rate  of 
seven  per  centum  per  annum." 

That  is  just  the  law  of  the  government 
to-day.  The  national  bank  law  says  tlie 
rate  of  interest  to  be  cliarged  by  a  bank  is 
to  be  fixed  by  the  legal  rate  of  interest  in 
the  State  where  the  bank  is  located.  I  will 
esteem  it  a  great  favor  if  the  gentlemen 
of  this  committee  will  allow  this  section 
to  pass  as  rejiorted,  and  let  it  go  before 
the  public,  that  they  may  discuss  it  and 
analyze  it,  and  look  into  it,  and  condemn 
it,  if  they  will,  in  every  part,  until  we 
come  to  pass  upon  it  again  on  second 
reading  ;  then  if  alteration  is  thought 
to  be  necessary,  we  can  alter  it.  But  this 
subject  was  up  before  the  committee  of 
nine,  appointed  by  the  President  of  this 
Convention,  who  gave  it  a  great  deal  of 
consideration  and  had  from  seven  to  ton 
meetings  on  the  subject,  and  they  report- 
ed it  unanimouslj'  with  tiie  exception  of 
the  gentleman  from  Allegheny  (Mr. 
Ewing)  who  was  absent.  So  far  as  this 
has  been  shown  to  persons  versed  in 
banking,  and  who  have  a  large  interest 
in  the  welfare  of  this  Commonwealth,  I 
have  not  as  yet  found  one  to  say  anything 
against  the  provision  liere  reported. 

M3' friend  alluded  to  the  action  of  the 
Board  of  Trade.  We  have  intli  s  Conven- 
tion a  distinguished  member  of  the  Board 
of  Trade,  who  I  think  much  better  capa- 
ble of  answering  the  inqury  than  I  am. 
Therefore,  I  will  ask  my  colleague,  Mr. 
Wetherill,  to  say  what  he  deems  the 
views  of  the  mei-cantileand  business  com- 
munity are  on  the  subject  of  the  j^foposed 
change  in  the  rate  of  interest. 
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Mr.  J.  Price  Wetherill.  Mr.  Chair- 
man :  It  seems  to  me  hardly  worth  while 
to  arid  a  word  to  what  has  been  so  ex- 
haustively Siiid  bj"-  my  colleague  from 
Philadelphia,  (Mr.  Knight,)  and  yet  at 
the  same  time  I  feel  that  after  the  elabo- 
rate essay  presented  by  my  other  col- 
league (Mr.  Carey)  yesterday,  prepared 
with  so  much  care,  and  presenting  in  such 
a  clear  and  forcible  manner  one  view  of 
the  case,  at  least  the  other  view  of  the 
case  should  be  presented  by  some  one ; 
and  I  only  regret  that  I  shall  be  com- 
pelled in  my  own  plain  and  homely  way, 
inasmuch  as  the  gentleman  from  Phila- 
delphia who  has  last  spoken  did  not  al- 
lude to  it,  to  give  what  1  conceive  to  be 
the  mercantile  view  of  the  other  side  of 
the  case. 

In  the  first  place  my  distinguished  col- 
league from  Philadelphia  (Mr.  Carey) 
has  shown,  to  himself  at  least,  so  conclu- 
sively that  the  manufacturers  of  Phila- 
delphia, the  merchants  of  Philadelphia, 
the  borrowers  of  money  in  Philadelphia 
have  united.  Strange  bed-fellows  trulj^ 
he  must  think  they  are.  Yet  he  says 
they  have  united  with  the  -Shylocks, 
the  money-lenders  and  the  men  who 
crush  the  poor  and  the  men  who 
grind  the  needy,  to  secure  what  they  con- 
ceive to  be  an  object  alike  beneficial  to 
both!  Was  there  ever  anything  more 
strange  than  that  ?  Who  are  the  men  that 
come  to  this  Convention  to  ask  that  this 
section  should  be  passed?  Are  they  the 
money-lendei'S?  No.  Are  they  the  Shy- 
locks  who  want  the  pound  of  flesh  ?  No. 
Who  then  are  they?  They  are  the  mer- 
chants and  manufacturers  of  the  city  of 
Philadeli3hia,  as  i-epresented  by  their  trade 
associations.  The  Philadelphia  Board  of 
Trade  has  memoi'ialized  this  body  for  the 
passage  of  this  section,  and  they  comprise 
about  twelve  hundred  of  the  merchants 
and  manufacturers  of  this  city. 

We  pride  ourselves  on  the  commercial 
condition  of  the  city  of  Philadelphia.  In 
her  industrial  interests  we  know  that  she 
shows  a  product  in  manufactures  of  S?3(35,- 
000,000.  We  know  that  she  keeps  in  ac- 
tive motion  eight  thousand  five  hundred 
busy  factories,  and  who  furnishes  the 
money  for  the  support  of  these  factories ; 
who  employs  the  hands;  who  gives  this 
success  to  enterprise ;  who  places  the  city 
of  Philadelphia  in  this  proud  position? 
The  men  who  come  here  to-day  and  ask 
us  to  pass  this  section.  The  Philadelphia 
Board  of  Trade  are  not  Shylocks  as  hmted 
at   by  the    delegate   from  Philadelphia. 


The  president  of  the  Philadelphia  Board 
of  Trade,  who  asks  us  that  we  shall  pass 
this  section,  is  not  a  Sh^'lock.  Any  man 
Avho  knows  Mr.  John  Welsh  knows  very 
well  that  he  keeps  no  such  company.  The 
Shylocks  move  in  a  dirterent  direction 
from  the  one  indicated.  Why,  sir,  the 
many  acres  that  he  has  given  to  the  park 
of  the  city  of  Philadelphia  is  not  certainly 
an  act  in  that  direction.  The  efibrts  he 
has  made  to  increase  and  extend  the  com- 
merce and  the  manufactures  of  the  city 
of  Philadelphia  do  not  look  in  that  direc- 
tion. But  he  knows,  and  the  Board  of 
Trade  know,  and  the  merchants  and  man- 
ufactures of  the  city  of  Philadelphia 
know,  being  seventy-five  per  cent,  of  thcin 
borrowers  of  naoney,  needy  borrowers 
oftentimes,  that  if  we  fix  the  rate  of  inte- 
rest at  seven  per  cent.,  equal  to  New 
Jersey,  equal  to  Ohio,  equal  to  New  York, 
we  shall  have  money  just  as  cheap  in 
Philadelphia  as  they  have  it  in  any  city 
or  in  any  State  of  the  Union. 

I  beg  leave,  sir,  in  the  further  consider- 
ation of  this  question  to  allude  to  what 
was  said  by  my  distinguished  colleague 
(Mr.  Carej^)  in  reference  to  the  condition 
of  England,  and  the  abolishment  of  the 
usury  laws  there.    He  said  : 

"Forty  years  since  English  inoney- 
lenders  were  busily  engaged  in  singing 
the  same  siren  song  that  is  now  being 
here  repeated.  Journalists  in  their  pay 
assured  manufacturers  and  traders  that 
the  road  toward  the  cheapening  of  money 
lay  in  the  direction  of  abolishing  all  re- 
strictions upon  the  contracts  of  those  who 
alone  could  furnish  it ;  and  that  the  more 
completely  the  hands  of  the  rich  were 
freed  the  lighter  would  be  the  blows  that 
Avould  be  dealt  among  the  poor  and  the 
weak,  by  whom  they  were  everywhere 
surrounded."     And  he  adds  : 

"What  was  the  consequence  ?  Public 
confidence",  he says,"was destroyed  ;  pau- 
perism and  usury  traveled  hand  in  hand, 
the  rich  growing  richer  and  the  poor 
poorer."  Now,  sir,  I  hold  in  my  hand  a 
report  of  a  committee  of  merchants  and 
manufecturers  of  England,  called  togeth- 
er by  a  resolution  of  the  House  of  Lords 
in  1842,  upon  this  very  subject,  and  al- 
though some  of  them,  among  others  the 
distinguished  Ijanker,  Mr.  Gurney,  in 
1818  doubted  the  wisdom  of  the  repeal  of 
the  usury  laws,  he  on  this  occasion  made 
a  complete  and  voluntary  recantation  of 
his  former  opinion  and  declared  that  the 
change  had  been  beneficial.  He  thought 
in  1818  that  the  repeal  of  the  usury  laws 
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would  bring  pauperism  Iiand  in  hand 
with  usury  ;  but  in  184:2  he  admitted  that 
experience  had  proved  liis  error;  and 
some  of  the  very  men,  perliaps,  alluded 
to  by  my  distinguislied  colleague  came 
forward,  and  with  the  eviden,ce  before 
them  of  the  growing  prosperity  of  Eng- 
land, humbly  said  to  that  committee  of 
the  House  of  Loi-ds,  '*We  recant,  gentle- 
men ;  we  were  wrong  in  our  opinion." 

Now,  listen,  if  you  please,  to  the  testi- 
mony as  taken  by  that  committee  in  re- 
gard to  the  benefit  of  the  abolition  of  the 
usury  laws  of  England.  First,  they  re- 
port, "that  the  bank  of  England  was  ena- 
bled to  discount  all  good  paper  offered  in 
times  of  difficulty."  Does  that  show  that 
pauperism  and  usury  went  hand  in  hand 
together?  I  think  not.  Tlie  bank  of 
England  was  enabled  to  discount  all  good 
paper  offered  in  times  of  difficulty. 

Mr.  Carey.  On  what  authority  is  the 
gentleman  relying  ?    How  was  it  in  1856  ? 

Mr.  J.  Price  Wetheuii.l.  I  am  read- 
ing from  the  report  of  1842.  I  will  get  to 
the  year  1856  after  a  while.  I  have  stated 
the  tirst  effect. 

Second.  "That  in  times  of  great  pressure 
fewer  failures  occurred  than  had  hap- 
pened in  similar  emergencies  before  the 
change,  inasmuch  as  capital  was  now  per- 
mitted to  flow  freely  to  the  points  of  the 
most  intense  pressure."  Money  seeks  its 
level.  If  it  is  easy  here  and  tight  else- 
where it  goes  elsewhere  and  the  equi- 
librium is  restored.  And  this  was  found 
as  the  second  result,  that  in  times  of 
greatest  pressure,  by  reason  of  the  aboli- 
tion of  the  usury  laws,  fewer  failures  oc- 
curred. Does  that  show  that  pauperism 
and  usury  go  hand  in  hand  ?  I  think  not, 
sir. 

What  next : 

Third.  "That  advantage  secured,  the 
change  had  augmented  the  amount  of 
money  einployed  in  the  comruercial  mar- 
ket at  the  periods  when  it  was  most 
wanted."  See  how  fully  this  result  is  se- 
cured. Here  witli  our  irredeemable  cur- 
rency, here  with  our  houseless,  homeless 
currency,  without  any  possibility  of  re- 
demption, and  witiiout  elasticity,  all  our 
money  panicscome  upon  us  ?  When  there 
is  a  want  of  monej-  in  the  west  to  move 
grain,  when  tiiere  is  a  want  of  money  In 
the  south  to  move  cotton,  we  have  these 
periodical  visitations  of  trouble  in  our 
money  matters.  Here  it  is  ck^arly  shown 
that  by  the  change  in  England,  all  this 
trouble  was  obviated. 


Fourth.  "That  the  higher  rates  of  inter- 
est paid  by  some  parties  after  the  repeal 
were  yet  lower  than  tlie  same  parties  liad 
paid  by  indirect  methods  before  the  re- 
peal"— showing  conclusively  also  there 
that  not  the  Sliylocks,  not  the  money- 
lender, not  the  men  who  oppressed  the 
poor  are  only  those  benefited,  but  just  tlie 
reverse.  The  poor  man  is  a  borrower,  the 
needy  manufacturer  is  a  borrower,  and 
they  are  enabled  to  borrow  with  greater 
facility  tlian  before  the  change. 

The  fifth  point  is  a  little  curious  in 
view  of  tiie  very  alarming  picture  pre- 
sented to  us  3'esterday  by  my  distin- 
guished colleague  from  Pliiladelphia.  He 
stated  that  we  had  investments  in  mort- 
gages on  real  estate  to  the  amount  of  ?500,- 
000,000  in  this  State ;  and  I  saw  the  feeling 
of  alarm  that  spread  over  the  Convention 
at  the  idea  of  changing  the  rate  of  inter- 
est from  six  to  seven  per  cent.,  and  up- 
rooting the  freedom  of  all  these  securi- 
ties, and  I  felt  that  perhaps  there  might 
be  some  force  in  the  remark  until  it  was 
looked  into  very  carefully ;  and  what 
does  the  committee  in  England  report 
just  after  this  change  alluded  to  there. 

''Fifth.  That  the  rate  of  interest  paid 
upon  mortgages  remained  as  before,  un- 
affected by  the  transient  changes  of  the 
money  market ;  althougli  six  per  cent,  or 
more  had  been  paid  upon  commercial 
paper,  the  interest  on  mortgages  remained 
at  three  and  one-half  to  four  per  cent." 
Evidence  such  as  this  cannot  be  over- 
looked, Mr.  Chairman. 

It  is  said  that  during  the  war  the 
money  market  was  in  such  a  condition  as 
to  bring  blessings  upon  the  trade  and 
commerce,  and  on  that  point  my  distin- 
guished colleague  from  Philadelphia,  (Mr. 
Carey,)  on  page  seven  of  his  speech,  states 
that  during  the  war,  for  the  first  time, 
commerce  ceased  to  be  clogged  and  health- 
ful rapidity  of  circulation  and  industrial 
independence  were  the  consequence  ; 
that  during  the  war  the  nation  was  com- 
pelled to  issue  §400,000,000  of  legal  tenders, 
and  the  consequence  was  that  we  all  paid 
casli  for  our  products,  and  the  farmer 
could  sell  his  crops  at  a  good  price  and 
for  ready  money. 

Mr.  Chairman,  I  well  recollect  the  con- 
dition of  the  commercial  and  manufactur- 
ing interests  of  our  country  during  the 
period  from  1861  to  1865,  when,  to  save  the 
honor  and  the  credit  of  this  country,  the 
government  was  forced  to  purchase 
?jl, 000,000  worth  of  war  material  per  day 
to  be  destroyed  by  war.      Althougli   that 
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did  for  a  Avhile  stimulate  trade,  and  for  a 
while  we  did  receive  some  little  apparant 
benefit  from  it,  j-et  when  I  consider  the 
condition  of  things  in  which  it  placed  the 
commercial  interests  of  this  country,  I 
am  sure  I  can  never  agree  to  the  language 
of  my  distinguished  colleague.  Who 
does  not  recollect  the  condition  of  things 
in  which  we  were  then  placed.  Go  with 
me  in  imagination  for  a  moment,  Mr. 
Chairman,  to  tlie  counting-room  of  a  man- 
ufacturer or  of  a  merchant  during  that 
period.  You  see  upon  his  desk,  his 
books  and  his  journals  ;  but  what  else? 
You  see  upon  his  desk  the  indicator  of 
the  gold  telegraph,  and  lie  watches  that 
indicator  wUh  intinitely  more  care  than 
he  does  his  ledger  or  hisjournal.  As  that 
indicator  points  tohigh  gold,  it  puts  money 
in  his  pocket;  as  it  points  to  low  gold  it 
takes  money  out  of  his  pocket.  If  he  im- 
ports goods  with  gold  at  130  and  gold 
runs  up  to  185,  you  can  see  that  his 
mind  is  occupied  in  matters  which  are 
purely  speculative  ;  and  hence  that  feel- 
ing of  avarice,  that  desire  to  make  money, 
ran  through  this  land  like  wild-fire.  The 
merchant  left  his  regular  business  because 
he  could  make  quite  as  much  money  in 
handling  gold  as  merchandize. 

What  was  the  result?  Need  I  for 
a  moment  remind  gentlemen  of  the 
condition  of  things  during  the  war? 
Let  the  gentlemen  from  Venango  and 
Crawford  counties  speak  of  it.  Let  the 
si^eculatiou  which  ran  like  wild-fire 
through  tills  S  tate  in  regard  to  oil  and  oil 
"^roperty  be  my  answer.  Then  this  coun- 
try, instead  of  its  honest  merchants  and  its 
sober  commercial  men,  was  filled  with 
Coal  Oil  Johnnies,  running  riot  in  wild 
speculations  of  all  sorts  and  kinds; 
the  whole  commercial  interests  of  the 
country  were  shaken  to  their  very  centre. 
Was  there  any  benefit  derived  from  such 
a  currency  inducing  such  a  condition  of 
things  as  this? 

My  distinguished  colleague  tells  us  that 
the  only  way  to  make  money  easy  is  to 
issue  more  greenbacks,  or  by  the  printing 
press;  that  all  we  have  to  do  if  we  want 
monej^  is  to  get  the  government  to  start 
its  printing  press  and  issue  legal  tenders; 
we  want  .§42,000,000,  and  we  must  have  it. 
What  would  be  the  consequence?  When 
the  $42,000,000  is  exhausted,  we  will 
want  more,  and  the  printing  press  will 
have  to  be  set  at  work  again.  My  word 
for  it,  if  that  system  had  not  been  check- 
ed, we  would  have  seen  the  same  condi- 
tion of  things  here  during  the  war  which 
34— Vol.  IV. 


existed  in  the  South.  I  heard  a  gentle- 
man saj^  that  in  Ilichmond  he  bought 
with  the  same  currency  a  barrel  of  flour 
for  §5  and  a  few  years  afterwards  a  barrel 
of  flour  for  §1,500.  We  would  have 
brought  about  that  condition  of  things 
which  existed  in  the  South  then,  when  a 
man  was  compelled  to  take  a  wagon  load 
of  money  to  market  to  bring  back  a  bas- 
ket-full of  marketing. 

Now,  sir,  we  come  back  to  the  condition 
of  things  after  the  war  and  as  at  present  ex- 
isting. We  are  told  by  my  distinguished 
colleague  from  Philadelphia,  on  page 
twelve  of  his  speech,  comparing  the  rate 
of  interest  and  condition  of  things  in  New 
York  with  that  of  Pennsylvania,  that  in 
New  York,  on  account  of  the  great  taxa- 
tion and  other  causes,  borrowers  on  mort- 
gage are  compelled  to  go  abroad  to  bor- 
row money.  I  do  not  know  that  we  have 
borrowed  on  property  in  the  State  of 
Pennsylvania  so  large  an  amount  as  $500,- 
000,000.  The  tax  on  our  personal  prop- 
erty yields,  I  believe,  but  ^500,000,  and  at 
§3  on  the  thousand,  I  am  sure  it  will  fall 
very  much  below  the  calculation  made 
by  my  distinguished  colleague.  If  I  am 
correct  in  the  figures,  that  would  make 
the  tax  §1,500,000  to  be  paid  into  the  State 
Treasury,  whereas  only  §500,000  is  paid 
from  all  personal  property  into  the  Treas- 
ury of  the  State.  But  we  look  at  results, 
and  if  we  want  to  know  the  real  prosperity 
of  a  State,  we  look  at  its  value  in  manu- 
factures, its  value  in  real  and  personal 
property. 

It  is  a  little  remarkable  if  money  is  so 
hard  to  borrow  in  New  York  on  mortgage 
that  her  condition  in  regard  to  real  and 
personal  property  compares  very  favora- 
bly with  the  condition  of  Pennsylvania  in 
that  regard.  The  real  and  personal  pro- 
perty in  New  York  in  1S50  was  §1,800,000,- 
000;  the  real  and  personal  property  in  the 
State  of  New  York  in  1870  was  §6,503,000,- 
000.  Now  compare  that  with  the  condi- 
tion of  Pennsylvania.  The  real  and  per- 
sonal property  of  Pennsylvania  in  1850 
was  valued  at  §1,400,000,000,  and  in  ISTOat 
§3,800,000,000.  I  always  stand  up  for  my 
own  State,  and  I  heartily  endorse  every 
word  that  has  been  so  eloquently  and  so 
beautifully  said  b^^  my  distinguished  col- 
league in  that  regard.  We  are  head  and 
front,  and  I  hope  shall  ever  continue  to  be, 
of  the  great  commercial  and  industrial  in- 
terests of  the  country  ;  but  it  will  not  do 
for  us  to  say  that  the  personal  property  in 
the  State  of  New  York  is  in  such  a  condi- 
tion on  account  of  the  inability  to  borrow 
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money  on  morisage  there  in  the  face  of 
the  figures  which  I  have  presented. 

Now,  sir,  we  come  to  Ohio.  My  col- 
league has  also  alluded  in  his  speech  to 
that  State.  He  says  that,  although  the 
rate  of  interest  is  ver^'  high  in  Ohio,  al- 
though they  have  the  right  to  borrow 
money  at  any  rate  up  to  a  certain  amount, 
eight  or  ten  per  cent.,  yet  that  State  has 
not  increased  ni  wealth,  prosperity  and 
population  in  anything  like  the  same  pro- 
portion as  Pennsylvania.  1  will  admit  in 
regard  to  Ohio  that  we  have  advantages 
superior  to  hers.  We  lie  upon  the  sea- 
board, she  does  not.  But  with  all  the  dis- 
advantages which  a  young  State,  compar- 
atively speaking,  must  have  as  compared 
with  an  older  and  more  settled  one,  let  us 
look  at  the  condition  of  Ohio,  even  in  that 
regard.  The  product  of  manufacturing 
in  the  State  of  Ohio'in  185Q  was  $62,000,000  ; 
in  1870,  ^280,000,000,  an  increase  of  about 
450  per  cent.  For  a  young  State,  I  think 
that  is  doing  pretty  well.  In  my  opinion, 
a  great  deal  of  money  was  drawn  from 
the  western  counties  of  Pennsylvania  to 
make  up  that  aggregate.  I  do  not  kno  .v 
that  any  State  m  the  Union  can  show  a 
handsomer  ratio  of  increase  in  the  last  de- 
cade than  Ohio. 

How  does  Pennsylvania  compare  in 
that  regard?  The  manufacturing  product 
of  Pennsylvania  in  18;50  was  §155,000,000, 
and  in  1870,  not  §790,000,000,  as  1  gather 
from  the  statistics  which  1  have  from 
Washington,  but  §?  15,000,000. 

Mr.  CARf:v.  In  1860  mining  and  man- 
ufacuires  were  reported  together;  now^, 
mining  and  manufactures  are  separate, 
wliich  accounts  for  the  diiference  between 
§790,000,000  and  §715,000,000. 

Mr.  J.  Prick  Wethhrill.  Well,  I 
take  it  as  I  find  it  otficially  at  the  office  of 
the  Bureau  of  Statistics  at  Washington. 
Now,  sir,  we  have  this  increase  in  Penn- 
sylvania from  §155,000,000  in  1850  to  §715,- 
000,000  in  1870.  That  is  no  greater  increase 
than  that  of  Ohio,  hardly  as  much  ;  and  I 
think  the  argument  in  that  regard  also 
fails. 

There  is  one  other  point  in  the  speech 
.of  my  distinguished  colleague  to  which  I 
■wish  to  reier.  He  compares  railroad  fares 
wdth  the  rate  of  interest,  and  he  says  if  we 
in  the  State  of  Pennsylvania  do  not  wish 
to  discriminate  in  regard  to  railroad  fares, 
the  same  argument  will  apply  that  we 
ought  not  to  discriminate  in  regard  to 
money,  but  we  should  have  money  at  a 
fixed  rate.  Now,  let  us  apply  that  argu- 
ment for  a  moment.    Suppose  we  should 


say  by  act  of  Assembly  that  the  Pennsyl- 
vania railroad  should  never  charge  more 
nor  less  than  §15  from  Philadelpliia  to 
Cliicago.  That  would  be  fixing  the  rate, 
and  as  I  understand  it,  that  would  be  ex- 
actly in  accordance  with  the  idea  of  my 
c  )lleague.  The  New  York  Central  rail- 
road company,  by  more  liberal  legisla- 
tion, i)erhaps,  or  by  entire  freedom  from 
any  such  restriction,  will  carry  passengers 
from  Philadelphia,  via  New  York,  to  Chi- 
cago for  §12.  I  should  like  to  know  how 
manj'  passengers  the  Pennsylvania  rail- 
road would  carry  ?  That  is  the  point  I 
want  to  make.  If  we  restrict  at  a  higher 
rate  than  the  adjoining  States  for  doing 
the  same  business,  how  much  business 
will  we  do?  I  tell  you,  sir,  that  doctrine 
would  drive  the  Pennsylvania  railroad, 
witli  its  §160,000,000  of  capital,  into  bank- 
ruptcy. Are  we  to  be  told  that  that  should 
be  our  policy,  and  for  a  like  reason  that 
we  should  not  do  that  in  railroads,  neither 
should  we  do  it  in  interest,  and  if  a 
needy  borrower  wants  money  and  cannot 
secure  it  except  at  seven  per  cent.,  we 
should  say  he  must  not  pay  but  six,  and 
thus  drive  money  out  of  this  State  and 
into  Ohio  and  New  York  and  New  .Jersey, 
where  they  pay  seven  per  'ient.  ?  The 
borrower  goes  there,  the  lender  goes  th  jre, 
the  money  goes  there,  and  we  are  left  just 
exactly  in  the  same  condition  as  we  would 
be  in  tlie  other  case  if  railroad  fares  were 
arbitrarily  restricted. 

I  regret  very  much,  INIr.  Chairman,  to 
take  up  the  time  of  the  Convention,  but  I 
desire  to  place  before  them  the  reasons 
why  I  conceive  we  should  pass  this  sec- 
tion. 

First.  It  is  impossible  to  enforce  the  law. 
I  think  that  is  clear.  Pick  up  the  paper  of 
this  morning  and  compare  the  commercial 
market  with  the  money  market.  You  will 
find  Hour  there  rated  at  grades;  you  will 
find  money  there,  first-class  acceptances, 
seven  per  cent. ;  second  class,  nine  per 
cent. ;  third  class,  ten  and  a  half,  and  col- 
lateral, seven  and  a  half.  That  is  a  direct 
violation  of  law,  and  yet  it  is  a  common 
occurrence  every  day.  The  law  cannot 
be  enforced  here ;  neither  can  it  be  en- 
forced in  the  country.  I  appeal  to  the 
lawyers  here  who  have  anything  to  do 
with  the  investing  of  money.  They  know 
very  well  that  if  a  needy  borrower  goes 
to  a  county  town  to  borrow  §1,000,  he  nev- 
er comes  back  with  his  full  §1,000; 
not  by  a  long  shot.  If  he  can  get  §800  or 
§850,  he  is  doing  pretty  well.  It  is  oy 
these    incumbrances    that    are    thrown 
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around  transactions  in  money  tliat  we  are 
thns  "  cribbed,  cabined  and  confined." 

Mr,  BoYP.  I  can  state  to  my  friend 
how  it  is  in  Montgomery  county.  It  is 
utterly  impossible  to  borrow  any  money 
there  at  six  per  cent,  on  mortgages.  The 
only  way  by  whicli  it  can  be  secured  is  to 
pay  five  per  cent,  bonus  and  six  per  cent, 
interest,  and  the  money  is  called  in  in  a 
year,  when,  if  the  borrower  desires  it  for 
another  year,  he  pays  the  same  rate — five 
per  cent,  bonus  and  six  per  cent,  interest. 

Mr.  J.  Price  Wetiierill.  I  am  ver^^ 
much  obliged  to  my  friend  from  Mont- 
gomery for  such  a  thorough  and  perfect 
endorsement  of  the  proposition  I  have 
submitted. 

Mr.  Beebe.  With  the  permission  of 
th3  gentleman  from  Philadelphia,  I  will 
state  that  in  the  counties  of  Venango  and 
Crawford  the  rate  of  the  banks,  both 
national  and  private,  is  t^-elve  per  cent ; 
as  a  general  rule  deducted  from  the 
amount  of  the  loan. 

ISIr.  J.  Price  Wetherill.  My  second 
reason,  Mr.  Chairman,  is  that  there  is  a 
natural  rate  of  interest  governed  by  sup- 
ply and  demand,  depending  upon  the 
profit  in  it  other  than  lending.  It  is  im- 
possible by  statutory  limitation  to  jire- 
vent  just  what  has  occurred,  and  is  occur- 
ring, illegally,  in  the  State  of  Pennsylva- 
nia every  day.  Money  is  governed  by 
the  laws  of  supply  and  demand,  and  all 
the  laws  that  you  may  pass  on  the  statute 
book  are  ineffectual  to  regulate  it.  What 
did  the  United  States  try  to  do  during  the 
war?  When,  on  account  of  this  beauti- 
ful condition  of  things  in  the  currency, 
every  man,  aye,  every  woman  and  child, 
was  speculating  in  gold  or  oil  stocks,  and 
gold  ran  up  as  high,  I  think,  as  280,  and 
an  attempt  was  made  by  law  to  endeavor 
to  stop  it,  what  was  the  result  ?  Gold  went 
kiting  out  of  sight  at  the  mere  idea  of 
such  a  proposition  having  been  entertained 
in  Congress. 

Third.  Restriction  in  money  drives 
capital  to  States  where  it  can  obtain  the 
natural  rate  of  interest.  This  branch  of 
the  argument  has  been  treated  hy  my 
colleague  from  Philadelphia  (Mr.  Knight) 
exhaustively.  I  guarantee  that  the  rep- 
resentatives in  this  Convention  from  the 
west  and  the  northern  tier  of  counties 
will  endorse  that  sentiment,  that  if  the 
natural  rate  of  interest  on  the  border  of 
those  counties  is  more  than  six  per  cent, 
and  they  want  to  obtain  money,  the%' 
must  not  remain  inside  of  State  lines  to 
secure  it,  but  they  must  go  on  the  other 


side  of  the  border  to  obtain  it  where  it  is 
at  a  point  nearer  its  natural  rate  of  interest. 

Fourth.  Usury  laws  raise  the  rate  by 
inci'easing  the  cost  to  the  borrower,  by  the 
creation  of  illegal  and  circuitous  modes  to 
obtain  money.  Any  man  who  goes  on 
Third  street  to  borrow  money  knows  that. 
My  colleague  from  Philadelphia  (Mr. 
Knight)  has  shown  the  large  profit  of  the 
middleman  or  broker,  to  whom  the  bor- 
rower is  compelled,  on  account  of  the  law, 
to  paj-  a  commission.  Wherever  there  is 
a  circuitous  and  illegal  method  of  getting 
money,  prudent  and  careful  men  keep 
out  of  that  sort  of  business,  and  the  vShy- 
locks  have  the  control.  Prudent,  law- 
loving  men  should  be  allowed  to  invest 
their  money  just  as  they  would  buy  flour 
or  pork.  Money  is  worth  what  it  will 
bring,  no  more.  Remove  all  these  laws 
and  you  bring  out  the  dead  money  to 
which  my  distinguished  colleague  (Mr. 
Care}-)  has  alluded,  and  you  make  it  live 
money.  Now,  honest  men  will  not  vio- 
late the  law  and  they  keep  their  money 
dead ;  avaricious  men  will  violate  the 
law ;  their  only  desire  is  to  make  money, 
without  regard  to  the  violation  of  law. 
The%^  are  the  men  who  make  the  profit 
out  of  our  present  system.  For  these  rea- 
sons, imperfectly  stated,  I  hope  the  sec- 
tion now  before  ns  will  prevail. 

Mr.  Patton.  Mr.  Chairman  :  It  is  said 
that  the  usury  laws  never  do  regulate  the 
15 rice  of  money,  as  they  are  always  evaded 
by  transfers,  <tc.  It  is  further  alleged  that 
there  should  be  no  statute  regulating  the 
sale  of  money  more  than  the  sale  of  wheat ; 
that  monej^  will  regulate  its  own  value; 
that  naen  are  as  capable  of  transacting 
their  business  when  dealing  in  money  as 
when  dealingin  horsesor  any  other  article 
of  commercial  value,  to  all  of  which  we 
respectively  beg  leave  to  dissent.  It  may 
be  partially  sound  in  theory,  but  rotten 
in  i^ractice. 

Mr.  President,  we  must  protect  the  poor 
man,  the  toiling  millions,  against  the  ra- 
pacity and  avarice  of  the  heartless  specu- 
lator and  money-shark,  Avho,  like  Shy- 
lock,  will  ever  continue  to  exact  his  pound 
of  flesh. 

I  am  an  earnest  advocate  for  the  enact- 
ment of  stringent  usury  laws  to  protect 
the  agricultural,  mechanical  and  com- 
mercial interests  of  the  State. 

The  able  and  logical  argument,  almost 
exaustive  in  its  character,  presented  by 
the  gentleman  from  Philadelphia  (Mr. 
Knight)  yesterday  afternoon  and  con- 
cluded this  morning,  in  advocating  the 
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legal  increase  of  interest  to  seven  per 
cent.,  satisfied  me  that  such  a  measure 
was  demanded  by  the  best  interests  of  the 
people,  and  I  hope  it  will  meet  the  cordial 
approval  of  the  committee.  It  will  pre- 
vent capital  from  seeking  an  investment 
in  our  neighboring  States,  and  necessarily 
render  money  more  abundant,  which  is 
the  very  object  we  desire  to  accomplish. 

I  reside  in  one  of  the  northern  tier  of 
counties  bordering  on  the  State  of  New 
York,  and  I  have  known  men  of  wealth 
to  move  with  their  tamilies  and  their  cap- 
ital into  that  State  and  make  it  their  per- 
manent home  so  as  to  be  benefited  by 
the  larger  rate  of  legal  interest  which,  as 
you  all  are  aware,  is_  seven  per  cent,  in 
that  State. 

Let  US  then  compete  with  our  neighbor- 
ing States  in  inducements  to  bankers  and 
capitalists  to  invest  their  surplus  funds 
in  the  old  Commonwealth  at  a  fair  and 
legal  rate  of  interest,  and  we  believe  all 
will  be  well. 

Mr.  J.  N.  PuKViANCE.  Mr.  Chairman  ; 
The  first  section  is  the  one  now  before  the 
committee.  It  provides  that  "in  the  ab- 
sence of  special  contracts  tlie  legal  rate  of 
interest  and  discount  shall  be  seven  per 
centum  jDer  annum,  ])ut  special  contracts 
for  higher  or  lower  rates  shall  be  lawful. 
All  national  and  other  banks  of  issue  shall 
be  restricted  to  the  rate  of  seven  per  cen- 
tum per  annum." 

The  restriction  is  only  applied  to  banks 
of  issue,  and  therefore  all  the  savings  in- 
stitutions would  be  free  and  exempt  from 
all  limitations  and  restrictions.  I  merely 
call  the  attention  of  tl^e  committee  to  this 
fact.  And  it  may  be  remarked  tliat  there 
is  not  a  bank  of  issue  in  the  State,  unless 
the  national  banks  be  so  considered. 

The  ver%^  able  arguments  of  the  distin- 
guished gentlemen  from  Philadelphia, 
(Mr.  Carey  and  Mr.  Knight,)  and  the  ex- 
treme opposite  view  which  each  takes  of 
the  subject,  convince  us  of  the  inexpedi- 
ency of  introducing  anything  into  the 
Constitution  on  the  svibjcct.  The  one  ar- 
gues that  the  rate  of  interest  should  be 
fixed  by  constitutional  provision,  as  ab- 
solutely necessary  to  protect  labor  against 
capital,  and  to  promote  general  prosper- 
ity of  the  State  ;  the  other  that  capital  is 
leaving  the  State  because  ot  our  low^  rate 
of  interest,  greitly  to  the  prejudice  of 
capital  and  labor,  and  tending  to  drive 
commerce  and  trade  and  capital  to  other 
States.  Such  diversity  of  sentiment  can 
only  have  the  effect  to  satisfy  us  of  the 
proper    course    which    the     Convention 


should  adopt.  In  any  view  of  it,  let  the 
matter  remain  as  it  is,  as  more  properly 
the  subject  matter  of  legislation.  The 
Legislature  can  better  adjust  the  rates  of 
interest  from  time  to  time,  to  meet  the 
frequent  changes  that  are  made  in  other 
States.  We  all  feel  grateful  to  the  emi- 
nent gentlemen  who  have  so  Avell  and 
ably  presented  their  views  on  the  subject, 
and  feel  satisfied  that  it  will  exercise  a 
very  salutary  and  valuable  effect  on  the 
future  legislation  of  the  State.  In  voting, 
then,  against  tlie  first  section,  I  do  not 
want  it  to  be  understood  as  an  expression 
either  i'or  or  against  the  principle,  but 
simply  that  it  is  not  properly  the  subject 
matter  of  constitutional  provision. 

Mr.  liROOMALL.  iSIr.  Chairman  :  I  have 
no  doubt  about  the  propriety  of  the  prin- 
ciple contained  in  this  first  sction.  Gen- 
tlemen may  differ  as  to  whether  the  rem- 
edy sought  for  should  not  be  applied  by 
the  Legislature  rather  than  by  us ;  but 
that  there  should  be  some  means  of  allow- 
ing men  to  make  their  own  bargains  with 
respect  to  money,  just  as  they  do  with  re- 
spect to  everything  else,  all  thinking  men 
must  admit.  Tlie  time  has  gone  by  when 
people  could  demonstrate  to  one  another 
that  prices  may  be  fixed  by  law.  There 
are  higher  laws  than  the  laws  of  the  State 
or  of  the  United  States,  that  fix  prices, 
the  laws  arising  out  of  supply  and  de- 
mand, the  laws  of  trade ;  anjd  nothing  that 
we  can  do  can  do  anything  else  than  i^re- 
vent  the  laws  of  trade  from  operating  as 
beneficially  as  i)ossible  wpon  the  article 
dealt  in.  The  way  to  get  any  commodity 
at  the  lowest  possible  figure  is  not  to  in- 
terfere with  the  laws  of  trade  with  respect 
to  it.  Let  there  be  the  largest  liberty  of 
dealing  in  it,  and  the  price  will  come  to 
a  minimum.  There  is  no  difference 
whether  the  commodity  be  money  as 
coin,  or  whether  it  be  capital  in  the  shape 
of  ci-edit,  or  anj-thing  else,  or  whether  it 
be  a  bushel  of  wheat ;  the  way  to  get  the 
commodity  at  the  lowest  possible  price  is 
to  let  there  be  the  freest  possible  trade  in 
it.  Interest  is  the  sale  price  of  capital  fora 
period  of  time,  and,  like  all  other  prices, 
it  must  be  regulated  by  the  laws  of  trade. 
Suppose  we  were  to  apply  tlie  same  prin- 
ciple that  we  do  to  the  rate  of  interest,  to 
anything  else;  let  us  for  a  moment  imag- 
ine the  Legislature  of  Pennsylvania  to 
say  that  iv,  man  should  sell  a  barrel  of 
flonr  for  a  higher  price  than  five  dollars; 
what  would"  be  the  result?  No  fiour 
would  be  sold  for  five  dollars,  because  it 
would  bring  more  in  other  markets  ;  but 


CONSTITUTIONAL  CONVENTION. 


5i9 


the  result  would  be  that  the  laws  of  trade 
being  tampered  with  here  by  legislation 
the  price  of  Hour  would  be  higher  here 
than  in  other  States  where  it  was  not  in- 
terfered with.  The  consequence  would  be 
to  put  up  the  price  of  the  commodity 
higher  than  it  ought  to  bo  because  tlie 
deling  in  it  would  have  to  be  to  some  ex- 
tent surreptitious  and  by  men  who  had 
no  regafd  for  the  laws  of  the  land.  Hence 
prices  would  go  up. 

All  of  us  remember  when  a  few  years 
ago  money  rated  at  lower  rates  than  six 
per  cent.;  the  price  then  varied  gradually 
from  five  to  six  per  cent.,  like  everything 
else,  just  as  wheat  varied  from  ninety 
cents  to  a  dollar,  a  little  at  a  time,  up  one 
day  and  down  the  next ;  but  the  moment 
money  got  above  six  per  cent.,  it  went 
to  twelve  per  cent,  at  a  jump.  That  is 
the  experience  of  every  man  who 
remembers  those  times,  that  the  mo- 
ment money  got  above  the  rate  at 
which  men  were  legally  allowed  to  deal 
in  it,  it  went  to  twelve  per  cent,  at  once  ; 
and  I  saj'  here  that  if  the  same  restriction 
had  been  applied  to  wheat,  instead  of 
wheat  going  up  gradually  from  one  dol- 
lar to  one  dollar  and  ten  c(ijits,  supposing 
a  dollar  to  be  the  legal  rate,  when  itgotto 
a  dollar  it  would  go  to  two  dollars  at  a 
jump,  because  only  dishonest  men  and 
reckless  men  would  deal  in  it.  Pierce  I 
sa3^  that  all  interference  with  the  laws  of 
trade  raises  the  price  of  commodities. 

Now,  this  is  not  mere  theory  ;  we  have 
facts  upon  which  to  base  the  theory.  The 
experiment  has  been  tried  again  and 
again  in  the  history  of  the  commercial 
world  and  always  with  the  same  result. 
You  recollect  that  in  England  from  about 
1800  to  1820  gold  was  at  a  premium.  That 
was  a  period  of  suspension.  During  a 
considei-able  portion  of  that  time  there 
were  penal  laws  against  selling  gold  at  a 
higher  rate  than  par,  and  what  was  the  re- 
sult ?  In  some  places  gold  could  not  be 
had  at  any  price  and  in  other  places  it 
went  up  extravagantly,  and  wherever 
those  laws  were  attemj^ted  to  be  enforced 
gold  went  up.  In  France,  where  the  same 
experiment  was  tried  with  gold,  and 
where  it  was  made  a  capital  offense  to 
make  any  distinction  between  gold  and 
paper  in  the  purchase  of  any  commoditv 
or  to  sell  gold  for  paper  at  a  higher  rate 
than  par,  what  was  the  result  ?  Gold  went 
up  until  it  took  something  like  ten  thovi- 
sand  paper  dollars  to  buy  a  dollar  in  gold, 
and  the  only  way  to  do  that  without  ren- 
dering a  man  liable  to  be  hanged  was  to 


go  across  the  channel  and  doit;  take  it 
out  of  the  country  or  do  it  in  some  way 
surrc'ptitiousl}^  That  was  why  the  i^ricc 
went  up  so. 

We  tried  that  experiment  ourselves 
during  the  war  of  the  rebellion.  Gold  was 
at  a  premium.  There  are  plenty  of  gen- 
tlemen present  who  remember  when  gold 
was  about  250.  When  it  was  at  250  or  per- 
haps 240,  it  occurred  to  certain  theorists  in 
Congress— I  had  tlie  misfortune  to  be  there 
myself  at  the  time  and  know  all  about  it 
— that  they  ought  to  legislate  against  the 
gambling  rings  and  the  dealers  in  gold  ; 
and  thej'  passed  a  stringent  law  against 
buying  and  selling  gold  on  time,  a  law  in- 
tended to  prevent  dealing  in  gold  at  high- 
er rates  than  par;  and  what  was  the  re- 
sult ;  I  remonstrated  against  the  law,  not 
openly  upon  the  floor  because  some  of  the 
gentlemen  were  intimate  friends  of  mine 
and  they  jiersuaded  me  not  to  do  it ;  but 
I  told  them  I  would  vote  for  their  meas- 
ure if  they  would  give  me  five  minutes  to 
tell  wliy  I  would  do  so.  They  had  called 
the  previous  question.  When  I  was  ask- 
ed what  I  would  say,  I  replied  I  would 
say  this :  "It  will  put  the  price  of  gold  up 
extravagantly  so  as  probably  to  check  im- 
portations, and  that  will  do  us  some 
good."  They  would  not  give  me  the  five 
minutes,ofcourse,because  they  wanted  the 
act  passed  and  believed  it  would  bring  the 
price  of  gold  down.  It  was  not  two  months 
before  the  same  gentlemen  came  to  me  to 
help  them  to  repeal  the  law  because  gold 
went  up  from  240  or  245  to  289  or  200.  Ev- 
erybody saw  then  that  it  was  a  blunder. 
We  repealed  the  law  and  the  rates  came 
down  to  about  what  th^y  were  when  we 
started  that  kind  of  legislation.  Every 
experiment  in  all  ages  of  the  world  of  in- 
terfering b}^  municipal  law  with  the  laws 
of  trade  has  tended  to  put  up  the  i^rice  of 
the  commodity  that  was  attempted  thus 
to  be  interfered  with. 

Gentlemen  say  with  truth  that  borrow- 
ers are  here  askmg  this  measure  so  that 
there  may  be  freedom  of  trade  in  the  bor- 
rowing of  money,  in  order  that  the  price 
may  come  down.  The  gentleman  from 
Norristown  (Mr.  Boyd)  sa^'s  that  money 
commands  eleven  per  cent,  in  his  county. 
There  has  been  no  money  lent,  as  tar  as  I 
know,  in  my  county  at  six  per  cent,  for 
several  years,  and  there  cannot  be  until 
the  laws  of  trade  bring  the  rates  of  capi- 
tal down  to  six  per  cent;  but  the  laws  of 
trade  being  interfered  with  there  is  none 
loaned  at  seven  or  eight,  or  very  little;  it 
is  at  ten,  twelve,  and  even  higher  than 
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that,  because  men  are  not  allowed  to  make 
their  own  bargains.  As  soon  as  I  am  de- 
nied the  privilege  of  going  to  my  neigh- 
bor and  saying  "I  will  give  you  seven  per 
cent,  for  your  money,"  just  that  soon  my 
neighbor  has  to  put  his  mone^'  in  the 
hands  of  some  broker  who  will  charge  me 
twelve.  He  has  to  do  it  by  contrivance, 
Ijy  circuity,  and  that  is  ihe  means  by 
which  this  interference  puts  up  the  price 
of  the  commodity.  Hence  it  is  that  bor- 
rowers are  here  asking  this  and  lenders 
are  not.  Lenders  are  proflting  by  the  ex- 
isting state  of  things;  they  want  no  change. 
There  will  be  a  howl  among  the  lenders 
of  money  if  this  change  is  made,  because 
their  harvest  will  then  have  gone  by;  then 
the  borrower  and  the  lender  can  talk  face 
to  face  because  the  law  favors  them  in 
dealing  directly  in  that  case  just  as  the 
law  favors  them  in  dealing  about  the  price 
of  wheat  or  any  other  commodity.  Just 
so  long  as  they  are  compelled  to  nuike 
their  dealings  in  private  and  surreptitious- 
ly, by  contrivance,  just  that  long  the  price 
will  be  above  what  it  ought  to  be.  Hence 
it  is,  I  say,  that  borrowers  are  asking  this 
change,  and  not  lenders. 

I  intend  to  vote  for  this  first  section.  I 
am  not  sure  that  I  do  not  think  it  would 
be  better  1o  leave  the  fixing  of  the  rate  to 
the  Legislature  to  be  changed  from  time  to 
time,  because  I  am  not  of  the  opinion  that 
money  is  permanently  up  to  seven  or  eight 
per  cent,  by  any  manner  of  means.  I  think 
the  reason  capital  is  high  is  because  we 
used  up  so  much  of  the  capital  of  the 
country  in  the  f,rosecution  of  the  war;  we 
destroyed  it,  and  it  has  got  to  be  made 
up  and  replaced  before  capital  comes 
down  to  the  rates  that  formerly  prevailed. 
Probably  the  Legislature  ought  to  fix 
this  rate;  but  if  the  Legislature  will  not, 
I  will  fix  it  here,  and  at  this  time,  at  at 
least  seven  per  cent. 

But,  above  all  things,  I  am  in  favor 
of  the  second  provision  of  the  section; 
that  is,  letting  the  laws  of  trade  regulate 
the  rate  of  interest  as  everything  else,  in 
order  that  we  may  have  the  rate  of  inter- 
est at  the  minimum,  at  the  lowest  ix)ssi- 
ble  rate. 

Mr.  Carey.  Mr.  Chairman  :  We  have 
had  very  manj'  theories  as  to  what  will 
be  the  working  of  this  proposed  system  ; 
but  I  have  not  hoard  any  gentleman  ex- 
plain why  it  is  that  Connecticut,  which 
one  3'ear  ago  repealed  all  her  usury  laws, 
now  finds  herself  compelled  to  re-enact 
them.  Thei-c  is  a  fact.  We  have  been  re- 
ferred to  the  ox)inion  of  Mr.   Guriiey.    I 


dare  say  Mr.  Gurney  found  that  he  ob- 
tained a  larger  interest  for  his  money  un- 
der the  new  system  than  the  old,  and 
was  pleased  with  it.  We  are  told  of  the 
the  opinions  of  gentleman  of  the  Chamber 
of  Commerce,  and  so  on 

Mr.  J.  Price  Wetherill.  The  gen- 
tleman asks  me  why  it  is  that  in  Connec- 
ticut they  desire  to  repeal  the  usury  laws. 
My  reply  to  him  -s  this:  If  he  will  read 
the  report  of  Mr.  John  Jay  Knox,  the 
comptroller  of  currency,  he  will  find  it 
there  stated  that  after  a  careful  examina- 
tion in  regard  to  the  value  of  money  in 
every  State  of  the  Union,  he  is  forced  to 
believe  that  on  account  of  the  abolition  of 
the  usury  laws  in  Massachusetts,  money 
was  cheaper  in  that  State  on  that  account 
than  in  any  other  State  of  the  Union. 

Mr.  Carey.  Ver^'  well;  now  for  my 
reply.  Massachusetts  has  always  been  the 
State  in  which  the  price  of  money  was 
lowest ;  it  is  the  State  that  has  been 
monev-lender  for  the  wliole  Union  ;  it  is 
the  State  that  has  been  cursed,  according 
to  my  friend  here,  (Mr.  Knight,)  with  the 
greatest  abundance  of  paper ;  the  vState 
that  has  been  cursed,  according  to  him, 
with  the  greatest  number  of  banks  ;  the 
State  that  has,  according  to  him,  been 
cursed  wi  til  the  greatest  quantity  ol  credit ; 
the  State  that  dispenses  entirely  with  gold 
and  silver  and  uses  i^aper  exclusively; 
the  State,  therefore,  in  which  money  must 
always  be  cheaper  than  in  any  other  of 
the  Union.  It  is  the  only  State  in  the 
Union  in  which  it  was  possible  to  try  this 
experiment  with  any  chance  of  success. 
You  mightas  well  talk  of  England,  where 
money  rarely  gets  beyond  four  or  five 
per  cent,  and  say  that  she  can  atibrd  to 
make  money  free.  Take  Illinois  and 
other  western  States,  Avhere  money  goes 
up  to  fifteen  or  twenty'  and  even  forty  per 
cent.  Can  they  afford  it?  Massachusetts 
has  tried  it  with  better  success  than  it 
could  be  tried  in  any  other  State  in  the 
Union.  She  has  advantages  for  such  a 
trial  that  no  State  in  the  L"'nion  possesses. 
No  other  State  has  such  advantages  as 
she,  and  yet  it  has  worked  badlj-  there, 
and  has  inflicted  injury  there.  I  care 
little  for  :\.Ir.  Knox's  report.  I  have  very 
little  faith  in  the  reports  of  comptrollers 
of  the  currency,  for  I  have  never  found 
©ne  of  them  to  be  worth  a  single  farthing; 
and  I  have  as  little  opinion  of  the  present 
one  as  I  have  of  the  past.  [Laughter.] 
J3ut  iiere  we  have  the  one  great  fiict  staring 
us  in  the  face  to-day,  that  Connecticut 
only  one  year  ago  abolished  the   usury 
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laws,  did  it,  fortunutoly  for  her,  not  by  an 
amendment  to  tlie  Constitntion  where  it 
could  not  have  been  ehanf^ed,  but  by  a 
simple  legislative  act,  and  at  the  end  of 
one  year  she  finds  it  works  so  badly  tliat 
she  is  on  tlie  point  of  re-establishing  it. 

This  is  clearly  a  question  for  legislation  ; 
it  is  not  a  question  for  the  Constitution. 
If  you  make  a  mistake  to-day  and  it  re- 
sults, as  it  must  result,  as  it  did  in  Con- 
necticut, where  will  j'ou  be  a  year  hence  ? 
If  a  change  is  necessary,  how  will  you 
bring  it  about?  Only  bj^  leaving  this 
matter  to  the  Legislature  and  not  by  put- 
ting it  in  your  Constitution.  Let  the  Leg- 
islature continue  to  have  control  of  the 
usury  laws,  and  if  they  desire  to  abolish 
the  usury  laws  in  heaven's  name  let  them 
do  it,  and  then,  if  the  experiment  should 
prove  a  failure,  we  can  repeal  it  in  a  year. 
But  if  you  put  it  in  your  Constitution  and 
it  proves  a  failure,  and  it  carries  ruin  with 
it,  as  it  inevitably  will,  all  over  this  State, 
how  will  you  obtain  a  change  ?  My  friend 
tells  us  that  we  are  to  prolit  by  the  devel- 
opment of  our  resources.  In  the  name  of 
all  the  gods,  where  will  your  resources 
be  if  you  put  money  all  over  the  State  up 
to  ten,  fifteen,  thirty  or  fort,v  per  cent.,  as 
they  have  it  in  the  west?  This  whole  sub- 
ject is  purely  for  legislation;  leave  it  in 
the  hands  of  the  Legislature.  They  have 
always  known  that  the  people  of  the 
whole  State  were  against  the  repeal  of 
these  laws  ;  and  the  good  sense  of  tlie  peo- 
ple will  always  be  against  their  abolition. 

How  is  it  in  New  York?  Within  the 
last  week  they  have  fought  that  qvaestion 
there  more  thoroughly  than  they  have 
ever  fought  it  before,  and  only  the  day  be- 
fore yesterday,  by  a  vote  in  the  proportion 
of  three  to  two,  1  think,  indeed,  that  the 
majority'  was  even  greater  than  that,  by 
which  the  Legislature  of  that  great  vState 
refused  to  make  any  alteration  in  the 
usury  laws  whatever.  Tiie  advocates  of 
repeal  were  obliged  to  tight  that  question 
there,  step  bj^  step,  until  it  came  to  a  di- 
rect vote  on  the  question  of  a  diminution 
of  penalties,  when  the  Legislature  so 
decisively  refused  even  to  touch  their 
present  laws.  You  have  now  the  present 
examples  of  these  two  States  ;  you  have 
New  York  on  the  one  side,  where  they 
will  not  touch  this  question,  and  on  the 
other  Connecticut,  where,  having  but  one 
year  ago  abolished  their  usury  laws,  they 
are  forced  to  reestablish  them.  Just  im- 
agine what  will  be  your  position  if  you 
change  our  present  system,  and  it  results 
as  I  say  it  must  and  will  result. 


My  friend  (Mr.  Knight)  says  that 
money  is  lent  in  this  city  at  five  per  cent, 
on  first-rate  security,  and  one  minute  af- 
terward he  tells  us  that  mortgages  on  good 
security,  at  six  per  cent.,  are  selling  at  ten 
per  cent,  discount.  I  would  like  to  vin- 
derstand  what  that  means.  If  money  can 
be  borrowed  here  at  five  per  cent.,  why  is 
it  that  first  class  mc)rtgages  should  sell  at 
ten  per  cent,  discount?  The  real  difficul- 
ty consists  in  this :  We  are  told  chat  supply 
and  demand  must  regulate  the  matter ; 
now,  I  say  that  our  supply  is  insufii- 
cient.  We  have  gone  on  for  the  last  seven 
or  eight  years  steadily  reducing  our  sup- 
ply, whilst  the  business  of  the  country 
has  been  going  up,  and  up,  and  up,  and 
up,  until  it  is  twice,  three  times,  yes,  four 
times  more  than  it  was  ten  years  ago. 
And  while  our  business  has  increased,  we 
have  been  allowed  much  less  of  the  ma- 
chinery— for  it  is  nothing  bvit  machinery — 
of  exchange,  than  we  were  allowed  teii 
years  ago.  We  liave  got  a  disease,  and 
you  are  asked  to  do  that  which  will  per- 
petuate the  disease.  I  say,  no !  Leav« 
this  subject  in  the  hands  of  the  Legisla- 
ture, and  if  they  find  it  expedient  tempo- 
rarily to  make  any  change,  let  them  make 
it;  and  if  that  does  noi:  get  rid  of  the  di- 
sease, then  let  us  be  in  a  position  to  get 
back  again.  But  this  is  not  a  system  to 
be  made  perpetual.  I  say  that  if  you  put 
it  into  your  Constitution,  there  is  not  a 
man  in  this  body  that  will  not,  if  he  votes 
for  this  measure,  pray  to  God,  on  his 
bended  knees,  niglit  and  morning,  to  for- 
give him  for  having  made  so  great  a  mis- 
take. It  will  be  ruin,  ruin,  and  only 
ruin.  You  can  do  it  through  your  Legis- 
lature, and  then  if  it  be  ruin,  it  will  be 
but  for  one  year,  and  j'ou  can  repair  it. 
But  do  not  put  it  in  your  Constitution.  It 
is  nothing  in  the  world  but  legislation.  It 
belongs  to  the  Legislature  ;  leave  it  there. 

Mr.  Knight.  May  I  be  permitted  to 
ask  my  colleague  a  question  ? 

j\Ir.  Carey.     Of  course. 

Mr.  Knight.  The  gentleman  has  re- 
ferred to  the  State  of  Connecticut  and 
said  that  the  Governor  has  recommended 
to  the  Legislature  that  they  change  the 
act  repealing  the  usury  law.  Now,  that 
may  he  nothing  but  the  individual  opin- 
ion of  the  Governor  of  Connecticut.  It 
has  not  been  acted  upon  bj'  the  Legisla- 
ture. 

Mr.  Carey.  One  moment !  If  my 
friend  had  read  the  New  York  papers  as 
carefully,  perhaps,  as  I  have  done,  ho 
would  have  seen,  for  the  past  three  or 
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four  weeks,  the  evidence  that  this  change 
was  intended  to  be  made.  A  fortnight 
ago  the  Tribune  correspondent — raind 
you,  an  opponent — discussed  the  subject 
and  said,  with  an  expression  of  regret, 
tliat  his  State  was  about  to  have  tlie  usury 
law  re-established,  and  tliat  it  was  about 
to  become  tlie  only  New  England  State 
with  that  blot  upon  our  escutcheon,  or 
something  to  that  effect ;  I  do  not  remem- 
ber the  exact  words;  and  anyliow,  it  is 
only  one  of  the  usual  falsehoods  of  all 
that  free  trade  class.     [Laughter.] 

Mr.  Knight.  Am  I  not  right,  then, 
that  this  is  only  an  opinion,  and  only  that 
as  far  as  the  Governor  is  concerned  ? 

Mr.  Carey.  Happening  some  days  ago 
to  meet  the  Governor  of  New  Hampshire, 
laskedhimiftheyhad  been  foolish  enough 
in  their  State  to  imitate  the  bad  example  of 
some  of  the  other  New  England  States. 
"No,"  said  he,  "thank  God  we  have  not 
been  foolish  enough  to  follow  the  evil 
example  of  jNIassaciiusetts."  So  there  is 
one  State  in  New  England  that  will  be  in 
company  with  Connecticut  when  they  re- 
peal their  action  of  the  last  session. 

Mr.  Knight.  That  is,  the  Governor  has 
recommended  it  to  be  done. 

Mr.  Cakey.  The  people  have  deter- 
mined that  it  shall  be  done. 

Now,  I  say  leave  us  in  the  same  position 
as  Connecticut.  Let  the  Legislature  re- 
peal the  usury  laws,  and  let  us  try  it,  if  it 
must  be  tried,  for  one  year  ;  but  let  us  be 
in  a  position  to  re-establish  them  if  we 
find  it  expedient  to  have  them  re-estab- 
lished. I  tell  you,  my  friends,  as  sure  as 
there  is  a  God  in  heaven,  if  you  make 
this  system  a  part  of  your  Constitution 
you  will  regret  it  to  the  last  day  of  your 
lives. 

Mr.  Heverin.  I  would  like  to  ask  ray 
colleague  a  question  ? 

Mr.  Carey.     Well. 

Mr.  Heverin.  I  desire  to  know  if  anj^ 
other  State  but  Connecticut  has  ever  com- 
plained of  the  abolition  of  the  usury  law, 
unless  indeed  it  be  Michigan  ? 

Mr.  Carey.  My  heaven  !  They  tried 
it  in  Alabama.  I  Avill  tell  you  about  it 
if  you  will  allow  me  time. 

Mr.  NiLES.  Go  on.  Take  all  the  time 
you  want. 

Mr.  Heverin.  That  is  all  I  want  to 
know.    I  asked  only  for  information. 

Mr.  Carey.  Let  me  give  the  experi- 
ence of  Alabama.  The  following  passage 
from  a  valuable  paper  on  this  subject, 
just  now  published  by  Mr.  Nahum  Capen, 
of  Boston,  exhibits  the  working  of  repeal 


at  an  earlier  period,  as  tried  in  some  of 
the  Western  and  Southern  States : 

"The  experiment  of  repealing  the  usury 
laws  was  made  in  Alabama;  it  was  con- 
tinued eleven  months.  I  was  informed 
in  1850,  by  U.  S.  Senator  Lewis  from  that 
State,  that  they  would  not  recover  froui 
the  ruinous  consequences  under  a  quarter 
of  a  century.  Nearly  forty  years  ago  it 
was  tried  in  Indiana.  In  a  letter  from 
Hon.  W.  W.  Wick,  dated  at  Washington, 
D.  C,  March  7,  I&IO,  who  was  then  a 
luember  of  Congress  from  that  State,  he 
says,  'In  Indiana  the  usury  laws  were  re- 
pealed twelve  or  fourteen  yexirs  ago,  per- 
haps more,  and  were  not  reinstated  for 
three  or  four  years.  The  results  were 
frightful.'  *  *  *  'If  I  had  time,  I 
would  be  glad  to  make  a  sketch  of  the 
desolations  left  in  the  track  of  the  usurer, 
during  his  brief  reign  in  Hoosier  land.  I 
was  judge  of  one  of  otir  circuits  at  the 
time,  and  Avas  a  shuddering  witness  to  the 
desolations.  I  have  rendered  judgment 
upon  contracts  for  payment  ot  fifty  or 
twenty  cents  per  day  for  a  loan  of  fifty  or 
a  hundred  dollars,  and  in  some  instances 
the  interest  had  become  more  than  ten 
times  the  amount  of  the  principal.'  *  "••"  * 
'I  know  many  men  of  excellent  natural 
qualities,  and  much  inclined  to  be  moral 
and  gay,  who  became  hopelessly  demora- 
lized and  misanthropical.  The  moral  des- 
olations created  by  the  absence  of  usury 
laws  will  tell  upon  any  community  to  an 
extent  almost  infinitely  beyond  the  ruin 
of  estate.'  *  "  '■'  'As  years  pass  awaj^ 
the  evil  results  will  develop  themselves 
in  a  geometrical  ratio.  Long  before  they 
develop  their  full  force  and  effects,  the 
community  will  demand  usury  laAvs,  and 
the  blighting  curse?  of  many  a  withered 
or  aching  heart  will  follow  the  advocates 
of  their  repeal  to  their  graves.'  It  is  to  be 
regretted  that  the  entire  and  interesting 
letter  of  Judge  Wick  cannot  be  given. 
In  1849,  repeal  was  voted  by  the  Legisla- 
ture of  Wisconsin.  In  January,  1850,  the 
Hon.  I.  P.  Walker,  U.  S.  Senator  from 
that  State,  wrote  a  letter  speaking  of  the 
fruits  of  repeal.  He  says.  'The  argument 
in  favor  of  this  policy  was,  that  the  com- 
petition in  tlie  loan  of  money — the  rate  of 
interest  being  unrestricted — would  pro- 
duce a  great  influx  of  capital  to  the  State. 
It  certainU'  has  produced  an  influx  of 
money,  but  not  of  capital.  The  result  is 
(and  is  to  be)  that  money  has  been  freely 
taken  at  an  interest  of  from  twenty  to 
fifty  per  cent.  The  money  loaned  was 
that  of  non-residents.'    A  year  later  a  let- 
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ter  was  written  and  published  by  R.  W. 
Wright,  Es(i.,  of  Wakushu,  in  which  he 
saj's,  'Tlie  results  of  the  law  were  so  dis- 
astrous to  the  best  interests  of  the  State, 
and  so  contrar3^  to  the  expectations  of  its 
friends,  in  increasing  instead  of  dimin- 
ishing the  rates  of  interest,  that  tlie  ex- 
peri  nient  was  very  i-eadily  abandoned. 
Its  bitter  fruits  were  left  behind.'  That 
they  were  left  behind,  may  be  inferred 
from  a  remark  made  by  the  Governor  of 
that  State,  in  his  message  in  1856.  He 
said  that  the  State  would  not  recover 
from  the  shock  for  a  generation.  In  Ohio, 
they  removed  all  penalties  for  usury  in 
1851,  and  allowed  an  interest  by  contract 
of  ten  per  cent.  The  exi^eriment  iiroved 
a  sad  one.  In  less  than  four  weeks  after 
the  passage  of  the  law,  parties  from  that 
State  were  in  New  england  and  New 
York,  soliciting  large  loans  on  real  estate 
at  ten  per  cent." 

Mr.  Heverix.  Was  not  this  a  more  ex- 
pression of  personal  opinion  and  without 
the  authenticity  ofan^^  official  significance? 

Mr.  Carf:y.  They  are'the  statements  of 
men  of  high  character  who  had  witnessed 
these  effects. 

Mr.  Heverin.  Simply  personal  state- 
ments. 

Mr.  Carey.  I  remember  perfectly  well 
in  those  times  what  went  on  here.  I 
know  that  money  was  borrowed  at  ten, 
twelve  and  fifteen  per  cent,  in  this  city  to 
be  carried  out  west  to  bere-lent,  and  the 
men  who  borrowed  it  lived  by  the  profits 
orby  the  difference  between  getting  money 
here  at  twelve  or  fifteen  per  cent,  and  get- 
ting thirty  or  forty  per  cent,  for  it  there. 

Mr.  BROOMALii.  I  ask  my  fi-iend 
whether  he  does  not  know  that  in  eastern 
Pennsylvania  the  usury  laws  are  a  dead 
letter  and  never  enforced,  that  money  is 
loaned  habitually,  constantly,  daily,  at 
rates  higher  than  seven  or  eight  or  nine 
per  cent.  ? 

Mr.  Heverin.    And  twelve  per  cent. 

Mr.  Broomall.  Even  twelve  per  cent. 
Then  I  would  like  to  ask  him,  what  is  the 
benefit  of  having  laws  that  are  not  en- 
forced ? 

Mr.  Carey.  The  law  is  to  a  very  large 
extent  enforced. 

Mr.  BROOMAL.L,.    I  never  knew  a  case. 

Mr.  Carey.  The  law  is  to  a  largo  ex- 
tent enforced.  My  friend  from  Philadel- 
phia (Mr.  J.  Price  Wetherill)  doubts 
whether  there  are  five  hundred  millions 
of  dollarsloaned  on  mortgage  in  this  State. 
I  said  only  four  hundred  millions  of  dol- 
lars, certainly,  and  probably  §500,000,000. 


^ly  friend  quotes  the  collection  of  taxes 
on  personal  property  as  proof  of  his  posi- 
tion. We  all  know  that  taxes  on  personal 
property  are  all  the  time  evaded.  The 
doubt  with  me,  when  T  prepared  the 
statement,  was  whether  I  should  not  be 
more  near  the  truth  if  I  said  that  the 
amount  was  certainly  ^500,000,030  and 
most  likely  §000,000,000.  I  have  no  doubt 
in  the  world  that  in  Allegheny  coxinty  and 
Philadelphia  county  the  amount  of  mort- 
gages is  §350,000,000.  I  am  assured  that  in 
Allegheny  county  there  cannot  be  less 
than  §150,000,000  and  I  am  equally  sure 
that  there  are  not  less  than  §200,000,000 
loaned  in  this  manner  in  this  city.  If 
you  pass  this  section,  every  man  that 
holds  a  mortgage  will  know  tliat  tlic  more 
apprehension  is  produced  throughout  tlio 
State,  the  higher  will  be  the  rate  of  inte- 
rest. You  will  throw  the  Avhole  commu- 
nity into  alarm.  There  are  a  great  many 
people  who  Avill  be  content  with  seven 
per  cent,  or  Vr'ith  eight  per  cent.,  but,  as  the 
letter  that  I  read  from  iNIassachusetts  says, 
there  would  be  no  limit  to  the  demands 
of  the  greedy.  Now  this  law  would  sim- 
ply hand  over  the  working  people  to  the 
mercies  of  money  lenders.  We  have  had 
here  discussed  the  interests  of  the  bank- 
ers, of  business  men,  of  traders,  and  all 
that  sort  of  people,  particularly  those 
gentlemen  that  are  entirely  opposed  to 
having  any  more  money.  But  we  have 
not  had  presented  the  cause  of  the  work- 
ing men.  We  have  before  us  now  on  trial 
the  cause  of  the  workingmen.  It  is  by 
them  that  I  stand.  This  is  a  question  of 
labor  and  capital,  and  I  stand  as  I  always 
have  stood,  by  the  workingmen,  and  there 
will  I  stand  so  long  as  I  shall  live. 

jMr.  Knight.  In  answer  to  my  col- 
league, I  will  state  that  he  has  gone  back 
so  tar  in  giving  the  individual  opinion  of 
gentlemen  in  Alabama,  as  to  go  rather 
beyond  my  time  ;  but  I  will  give  you  the 
law  as  it  is  in  1872,  which  will  go  to  sliow 
that  these  gentlemen  have  changed  their 
minds.  The  legal  rate  in  Alabama  is 
eight  per  cent.,  and  no  higher  rate  is  al- 
lowed on  special  contracts. 

Mr.  Carey.  Ah,  they  have  had  a 
lesson. 

Mr.  Knigiit.  The  principal  can  only 
be  collected  on  usurious  contracts,  but 
the  legal  rate  of  interest  there  is  eight  per 
cent. 

I  have  no  doubt  that  since  we  have 
been  discussing  the  matter  of  the  change 
of  the  rate  of  interest,  the  usury  laws  in 
this  citv  have  been  violated  ten  thousand 
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times.  The  gentleman  says  that  the 
Legislature  of  New  York  have  declined 
passing  a  bill  repealing  the  usury  laws  or 
ohanging  the  rate  of  interest,  or  doing 
what  the  people  asked  for.  So  has  our  Leg- 
islature. For  the  last  thirty  years  we  have 
been  knocking,  knocking  at  the  door  and 
we  could  get  no  redress.  Finally  the  peo- 
ple have  come  to  the  Constitutional  Con- 
vention, and  asked  that  here  in  some 
shape  we  shall  give  them  relief.  The 
people  of  New  York,  I  see  by  the  papers 
this  morning,  have  now  appealed  from 
the  act  of  the  Legislature  and  are  taking 
this  vei-y  subject  into  the  Constitutional 
Convention  of  the  State  of  New  York, 
j  ust  exactly  as  we  are  doing  here. 

This  change  in  the  usury  laws,  this  sec- 
tion asked  to  be  adopted,  is  not  popular 
Avith  the  private  banking  institutions  of 
this  city,  or  perhaps  any  part  of  the  State. 
Calling  on  the  most  distinguished  bankers 
here,  tliey  said  to  me — I  do  not  want  to 
mention  names  because  it  might  not  be 
proper,  but  I  could  name  five  or  six  gen- 
tlemen Avho  said  to  me — "Mr.  Knight, 
that  section,  for  the  good  of  the  people  ot 
the  State  of  Pennsylvania,  should  be 
passed  ;  but  we  do  not  want  it  in  our 
business;  we  can  make  more  money 
with  the  legal  rate  of  interest  at  six  per 
cent.,  violating,  as  we  are  obliged  to  the 
usury  act  every  hour  and  every  minute 
of  the  day  ;  we  do  not  ask  for  this  and  it 
is  against  our  interest  that  it  should  be 
done."  The  head  of  a  firm  whicli  is  the 
largest  private  banking  house  in  this  city, 
and  perhaps  the  largest  in  the  United 
States,  told  me  these  exact  words,  and 
they  are  sincere.  If  any  great  corpora- 
tion of  this  State,  the  Pennsylvania  rail- 
road company  or  the  Reading  railroad 
companj^  or  anybody  else,  wants  a  mil- 
lion of  dollars  to-morrow  they  do  not 
come  to  you  and  me  and  gentlemen  here 
to  loan  them  ^50,000  or  310iJ,00:),  and  say, 
"we  will  take  this  at  seven  or  eight  per 
cent.,"  but  they  are  obliged  to  go  to  a 
broker  and  tell  him  to  got  the  money, 
and  he  brings  it  to  them  probably  at 
twelve  per  cent,  and  a  commission  ;  but 
if  they  could  meet  the  parties  fiice  to  face, 
just  as  gentlemen  do  who  deal  in  iron, 
and  coal,  and  other  merchandise  and 
products  of  the  soil,  and  make  their  bar- 
gains, if  the  price  and  terms  did  not  suit 
them,  they  would  go  to  somebody  else; 
they  would  find  the  lowest  party  to  bor- 
row from,  and  would  make  their  terms 
to  suit  themselves. 


It  has  been  argued  here  that  we  require 
a  positive  legal  rate  of  interest  to  protect 
parties  who  are  not  entirely  competent  to 
take  care  of  themselves.  Suppose  a  party 
who  is  not  entirely  competent  to  manage 
his  own  business  has  a  house  worth  §110,000 
and  he  is  disposed  to  sell  it  for  nine  or 
eight  or  seven  thousand,  who  is  to  in- 
tervene there  and  say  that  he  shall 
not  do  that?  If  he  wants  to  get  rid  of  his 
money,  and  all  his  money,  at  an  equally 
great  sacrifice,  I  do  not  see  any  great  dif- 
ference. 

I  trust  this  section  will  pass  just  as  re- 
ported by  the  committee.  Then  let  it  be 
ventilated.  So  far  as  I  have  taken  any 
l^art  in  the  matter,  I  am  willing  to  stand 
my  share  of  it  before  the  public ;  and 
when  it  comes  up  on  the  second  reading, 
if  we  can  get  a  better  section  in  the  Con- 
stitution, it  will  afford  me  very  great 
pleasure  to  go  with  any  gentleman  who 
will  propose  it. 

Mr.  Hazzakd.  This  subject  of  finance, 
Mr.  Chairman,  is  an  interminable  ques- 
tion. It  has  occupied  the  minds  of  the 
greatest  financiers  of  tliis  country  and  of 
Europe,  and  I  believe  it  is  not  well  settled 
in  the  minds  of  the  people  of  this  State. 
The  various  theories  upon  finance  seein 
to  me  to  be  as  various  as  the  writers  on 
political  economy,  and  there  are  only  a 
few  pi-aotical  things  that  have  suggested 
themselves  to  my  mind  and  that  of  the 
committee  who  reported  this  section.  I 
will  not  detain  the  Convention  more  than 
a  very  few  moments. 

I  must  confess  that  I  was  somewhat  be- 
wildered by  the  argument  made  by  my 
friend  from  Bradford  (INIr.  Patton.)  He 
said  to  us  that  a  friend  of  his,  living  upon 
the  borders  of  New  York,  moved  with  his 
money  into  that  State  because  he  could 
get  a  larger  percentage  for  his  money 
there  than  he  could  in  Pennsylvania,  and 
at  the  same  time  he  advised  us  to  let  the 
rate  of  interest  remain  at  six  per  cent,  as 
now.  That  is  the  very  evil  which  it 
seems  to  me  would  be  corrected  if  this 
section  were  put  into  the  Constitution. 
In  the  case  ho  inentioned  we  lost  a  citizen 
and  his  money  on  account  ot  the  low  rate 
of  interest  in  this  State.  I  should  like  to 
see  my  friend  from  Bradford  going  over 
to  the  gentlemau  he  spoke  of,  Mr.  A,  I 
will  call  him,  and  trAMug  to  persuade  liim 
to  staj'  in  Pennsylvania  with  his  capital 
of  950,000  or  i5;lOO,000  and  take  a  less  rate 
per  cent,  than  he  could  get  in  New  York, 
What  argument  would  he  use  ?    Why, 
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"stay  with  us  in  Pennsylvania  and  put 
your  money  in  productive  industry  here, 
and  receive  one  per  cent,  less  than  you 
can  get  over  the  border."  I  do  not  think 
he  could  persuade  his  friend  to  stay  ;  and 
this  seems  to  me  the  very  effect  of  placing 
the  rate  per  cent,  in  Pennsylvania  at  six 
wliile  the  surrounding  States  are  paying 
a  higher  rate.  They  pay  a  higher  rate  in 
New  Jei'sey ;  they  pay  it  in  New  York, 
and  they  pay  it  in  the  West.  I  am  in- 
formed that  there  is  half  a  million  dollars 
taken  from  the  single  county  of  Washing- 
ton into  Illinois,  and  this  serves  to  drain 
money  from  our  State,  and  makes  the 
rate  per  cent,  that  is  really  paid  for  money 
higher  than  if  our  rate  were  established 
at  seven  per  cent.,  which  would  tend  to 
keep  the  money  at  home. 

These  are  some  of  the  common  sense, 
practical  ideas  that  I  wish  to  advance.  I 
am  not  a  financier  and  I  cannot  tell  all 
that  will  be  accomplished,  but  I  know 
this:  That  our  usury  laws  drive  money 
from  Pennsylvania  into  other  States  per- 
mitting a  higher  rate  of  interest,  making 
money  scarce  here,  which  inevitably 
raises  the  price  in  our  State. 

I  voted  to  report  this  section  to  the  Con- 
vention for  another  reason.  It  is  said  by 
some  that  it  works  badly  on  the  i>oor. 
Now,  I  pity  the  jjoor  ;  I  am  poor  myself, 
and  I  have  a  very  warm  side  for  that 
kind  of  people ;  but  I  will  give  you  an 
instance  where  it  did  not  work  very  hard 
upon  the  poor.  I  was  over  in  Iowa  a  few 
years  ago  in  one  county,  the  county  of 
Scott,  and  there  was  a  colony  of  some 
three  hundred  and  fifty  Germans  who 
came  over  and  settled  in  that  county. 
They  had  S400  or  §500  apiece,  enough  to 
supply  themselves  with  farming  utensils, 
with  horses,  and  with  what  was  necessary 
to  break  up  the  land,  and  they  went  to 
the  banks,  and  to  individuals,  and  bor- 
rowed money,  as  I  am  informed,  at  fifteen 
per  cent. — the  men  at  that  time  poor  men 
— and  now  see  how  they  were  oppressed. 
They  paid  fifteen  per  cent,  for  their  mo- 
ney, and  the  very  first  crop  that  was  taken 
from  that  virgin  soil  was  sufflcient  to  re- 
pay their  borrowed  money  at  fifteen  per 
cent.,  and  they  are  now  living  in  comfort- 
able houses,  almost  all  of  which  may  be 
seen  from  an  oljservatory  in  the  centre  of 
that  couutj',  and  are  in  comfortable  cir- 
cumstances. 

In  that  case  it  has  not  wcrked  a  very  great 
wrong  to  the  poor  in  Scott  county',  Iowa. 
We  may  bring  up  a  case  here  or  there 
where  the  poor  are  oppressed  and  have  to 


pay  large  sums  of  money ;  and  some  of 
them,  not  being  discreet  or  foresee- 
ing, have  gone  under  by  paying  largo 
rates;  but  very  many  of  the  poor  are  ben- 
efited incidentally  by  being  put  into 
manufactories  and  by  emploj'ment  being 
furnished  for  them  iu  mines,  iScc.  There 
are  men  in  our  own  county  who  have  bor- 
rowed money  at  ten  or  twelve  per  cent., 
who  are  employing  tlio  poor  at  from  four 
dollars  to  five  dollars  and  fifty  cents  a  day. 
It  is  better  tor  them  and  it  is  beneficial  to 
these  banking  institutions. 

Many  men  in  our  county,  in  the  little 
village  of  Cannonsburgand  other  villages 
through  our  part  of  the  county  and  in  the 
vicinitj^  of  Pittsburg,are  borrowing  money 
to-day  at  ten  and  eleven  per  cent,  from 
building  associations,  and  in  a  few  years 
living  in  their  own  houses.  It  is  not  op- 
pressive on  the  poor  necessarily  because 
money  is  borrowed  at  a  high  rate  in  many 
cases. 

Mr.  Chairman,  I  am  in  fivor  of  the  sec- 
tion for  one  other  reason  ;  and  if  the  Con- 
vention will  bear  with  me  I  will  state  that 
and  sit  down.  I  have  said  that  the  usury 
laws  draw  money  from  a  low-paying  inter- 
est State  into  other  States  paying  a  higher 
rate,  therefore  making  it  scarce  in  the  for- 
mer, and  under  the  law  of  demand  and 
supply  it  must  of  necessitj'  raise  the  price 
of  interest  ;  and  I  say  once  again  that  it  is 
only  leaving  it  open  for  fair  and  square 
l)usiness  regulation  to  do  what  is  done 
now  by  cunning  devices.  Why,  there  is 
no  money  loaned  in  our  county,  or  very 
little,  at  six  per  cent.,  unless  it  be  on  long 
mortgages  and  securities  to  run  through 
many  j'ears.  There  is  very  little  money 
used  in  the  everyday  transaction  of  our 
business  hired  at  less  than  nine  or  ten  per 
cent.  That  is  about  the  regular  interest 
in  our  county,  and  although  the  law  now 
stands,  six  per  cent,  shall  be  taken  as  legal 
interest,  our  people  are  lending  their 
money  for  all  sorts  of  interest,  from  six  to 
twelve  per  cent,  above  that.  The  provis- 
ion is  of  no  vise  at  all  because  lenders  will 
seek  out  cunning  devices  bj^  which  they 
can  lend  at  a  higher  rate  of  interest,  and 
they  do  it.  Why  not  brush  that  away  and 
allow  the  sale  of  money  to  be  transacted 
in  a  fair  way  ?  Let  men  do  fairly,  openly 
and  constitutionally  what  is  at  present 
done  cunningly  and  dishonestly. 

Mr.  Bowman.  I  should  like  to  know 
what  article  and  section  of  the  present 
Constitution  regulate  the  rate  of  interest 
in  this  State  ? 
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Mr.  Hazzard.  It  is  regulated  by  law, 
and  it  is  said  it  should  not  be  put  into  the 
Constitution  because  we  can  go  into  tlie 
Legislature  and  have  that  regulated.  I 
wish  to  answer  that  argument.  .  It  is  well 
known  to  delegates  that  from  the  year 
1860  to  1865  money  fluctuated  more  than 
ever  before,  the  variation  was  very  great 
during  that  period  in  money  value,  espec- 
ially during  the  war,  when  gold  went  up 
to  280.  There  never  has  been  a  time  when 
it  would  seem  necessary  to  change  the 
legal  rate  of  interest  of  this  country  and 
probably  never  will  be  in  which  necessity 
requires  it  so  much  as  this  time,  and  still 
the  Legislature  have  not  made  it  other 
than  six  2)er  cent., although  often  requested 
so  to  do.  They  never  will  unless  there  is 
another  civil  war  in  which  the  necessities 
will  demand  of  the  Legislature  a  provi- 
sion of  this  sort.  But  let  us  put  it  in  the 
Constitution  and  allow  people  to  sell  their 
money  as  they  sell  anything  else  they 
own,  and  then  this  business  will  be  done 
in  a  fair  business  way  where  we  now  have 
to  seek  out  cunning  devices  that  our 
farmers  and  manufacturers  do  not  well 
understand.  It  is  troublesome  t©  our 
banks  to  regulate  their  securities  on  this 
account,  and  still  it  does  not  vary  the 
price  of  interest.  Our  interest  is  above 
six  iDer  cent,  all  the  time  and  we  must  fix 
our  securities  by  this  contrivance.  Let  it 
be  put  in  the  Constitution  and  brush 
away  all  these  devices,  and  allov.r  the 
business  in  regard  to  money  to  be  trans- 
acted as  other  business  is  transacted. 

Mr.  Heverix.  Mr.  Chairman:  1  do  not 
think  that  this  is  a  question  to  be  deter- 
mined by  the  prophetic  ken  which  threat- 
ens to  A^isit  upon  every  person  who  votes 
for  the  section  the  most  deleterious  conse- 
quences, I  must  say  that  I  had  no  idea 
of  making  any  comments  upon  it  until  I 
heard  tlie  very  practical  remarks  of  busi- 
ness gentlemen  in  this  Convention.  Nei- 
ther my  profession  nor  my  experience 
enable  me  to  discuss  such  a  question 
with  the  intelligence  or  the  ability  of  those 
who  have  preceded  me;  but  I  must  admit 
that  the  plain,  common  sense  arguments 
of  the  gentlemen  from  Philadelphia 
(Messrs.  Knight  and  J.  Price  Wetherill) 
have  been  very  convincing  to  me,  and  in 
my  mind  they  demolish  the  finest  struc- 
tures that  philosophy  can  rear  on  the  er- 
rors of  theory  or  the  sanctity  of  tradition. 
1  have  no  sympathy  with  the  disposition 
that  refuses  to  sacrifice  a  cherished  notion 
to  the  claims  of  progress.  I  am  no  votary 
to  any  theory  that  relies  merely  upon  the 


prestige  of  antiquity  and  rejects  every 
contemplated  innovation  with  relentless 
and  intolerable  bigotry.  I  may  say  with 
the  gentleman  from  Philadelphia,  (Mr. 
Knight,)  Avho  disclaimed  any  personal 
consideration  as  the  inspiration  of  his  re- 
marks, that  feiv  lawyei's  are  lenders,  but 
all  are  borrowers.  Therefore  I  may  safely 
advocate  this  measure  without  hazarding 
the  accusation  of  selfishness. 

I  think  that  this  is  an  important  matter 
to  the  commercial  Avorld  ;  and  although  I 
have  given  it  no  siiecial  study,  my  im- 
pressions and  convictions  are  in  favor  of 
any  proposition  that  seeks  to  remove  the 
tranimels  of  trade  and  to  secure  a  free  ex- 
ercise of  lawful  inclinations  among  busi- 
ness men  in  the  negotiation  of  life.    I  be- 
lieve the  system  of  usur}^  laws  is  an  over- 
grown and  antiquated  product  of  an  unen- 
lightened past;   and   that   no   legislative 
enactments,  that   no  traditional   customs 
that  strive  to  still  the  footfall  of  time  or  to 
check  the  tread  of  ages  can  ever  live  un- 
der popular  endorsement  or  reverential 
sanction.     I   believe  that  no  regulation 
which  prohibits  a  man    from   receiving 
what   he   can  get,  or  that  prevents  hina 
from  paying  what  he  pleases  for  any  com- 
modity, is  ]3racticable,  or  in  consonance 
with  the  demands  of  civilization.      If  one 
man  sees  fit  to  pay  eight,  ten  or  twelve 
per  cent,  for  money  accommodation  that 
will  enable  him  to  utilize  a  propitious  oc- 
casion or    repel    impending    ruin,  why 
should  the  public,  to  which  all  laws  are 
directed,  come  m  and  say  that  it  objects, 
when  it  concerns  only  the  two  persons  in- 
terested ?    Why  should  it  come  in  and  at- 
tempt to  regulate  personal  matters  and 
private  transactions  which  must  eventu- 
ally benefit  the  source  of  opposition  ?    To 
say  that  the  law  should   regulate  such 
things  is  a^  absurd  as  to  say  that  the  law 
should  define  just  what  a  man  should  re- 
ceive or  should  pay  for  a  house.  It  is  equal- 
ly absurd  except  that  a  law  of  that  kind 
would  comprehend  with  more  tender  so- 
licitude the  necessities    of    penury  and 
want.     Whj^  should  we  not  declare  that 
the  law  should    say  that  a  man  should 
only  own   so  much  of    stock,   so   many 
bonds,  so  much  of  personal  projicrty  ?     It 
would  be  equally''  rational,  because  all  ag- 
gregation of  wealth  by  one  man  is  proba- 
bly at  the  expense  of  some  other  person.  To 
say  that  these  laws  protect  the   borrower 
or  the   needy  is  to  utter  an  absurdity,  for 
they  do  now  tend  and  they  always  have 
had  a  tendency  to  raise  the  reai  rate  of  in- 
terest by  compelling  those  in  distress  to 
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resort  to  radical  and  extravagant  methods 
in  order  to  raise  cai^ital,  and  the  bonnses 
thus  paid  are  really  in  etlect  an  addition 
to  tlie  nominal  interest. 

Be3'ond  the  influences  which  arise  from 
a  mistaken  view  of  the  Mosaic  law,  I 
never  could  understand  why  there  should 
be  any  actual  prejudice  against  an  unlim- 
ited rate  ot  interest.  Such  a  sj-stem  has 
left  no  evidence  of  its  virtues  from  the 
days  of  .James  I.  The  impolicy  of  these 
laws  was  long  ago  exposed  by  Calvin, 
the  great  reformer,  and  thirty-six  years 
of  agitation  and  experiment  in  England 
were  necessary  to  etlect  their  abolition ; 
and  I  thinlv  we  can  safely  adopt  what  it 
took  England  six  and  thirty  years  to  dis- 
cover by  experimental  legislation  and 
which  two-thirds  of  the  States  of  the 
Union  have  tried  with  much  success  and 
general  satisfaction. 

Mr.  Cliairman,  these  are  thoughts 
promi>ted  by  hasty  impressions  and  a 
general  view  of  this  subject  to  Avhich  I 
have  given  no  special  study.  It  has  al- 
readj'  been  referred  to  and  mentioned  by 
the  gentleman  from  Philadelphia  (Mr. 
Knight)  that  the  present  law  u^jon  our 
statute  books  is  not  enforced  and  has 
grown  obsolete.  Why  should  we  not  bolt 
it  out  and  give  to  our  actions  the  signifi- 
cance of  constitutional  recognition  by 
voting  in  this  section  ?  As  he  well  said, 
there  are  few  instances  of  any  suits  or 
proceedings  institated  or  growing  out  of 
the  violation  of  the  usury  laws.  They 
are  a  disgrace  to  our  statute  books  be- 
cause they  are  not  obeyed  and  not  exe- 
cuted. I  think  we  should  wipe  them  out. 

Furthermore,  I  believe  with  him  that 
they  are  driving  millions  and  millions  of 
capital  from  our  State  because  organized 
capital  will  necessarily  seek  the  best 
fields  for  investment.  I  believe  that  the 
system  is  burdening  trade,  I  believe  that 
it  is  stifling  the  expressions  of  industry, 
that  it  is  perverting  the  natural  tenden- 
cies of  commerce,  that  it  is  prostituting 
the  actual  workings  and  the  beneficial 
attributes  of  capital;  and  whether  we 
adopt  it  here  or  not  it  must  go  down  in 
the  rush  of  progress  and  the  sweep  of  civ- 
ilization. 

Mr.  Lear.  I  desire  to  offer  an  amend- 
ment to  strike  out  all  of  the  section  and 
insert 

The  Chairman.  There  is  an  amend- 
ment to  an  amendment  already  pending, 
and  a  further  amendment  is  not  in  order. 

Mr.  Simpson.  Mr.  Chairman  :  I  am  op- 
posed to  engrafting  in  the  Constitution  of 


this  State  any  provision  affecting  the  rate 
of  interest,  be  it  great  or  small.  I  cannot 
help  rising  in  my  place  here,  and  saying 
to  the  delegates  in  this  Convention,  that 
in  the  course  of  my  life,  in  my  experience, 
I  have  found  that  the  usury  laws  of  the 
State  were  beneficial,  that  they  have  re- 
sulted in  great  good  ;  and  although  they 
have  been  violated  over  and  over  and 
over  again,  and  probably  will  be  violated 
over  and  over  and  over  again  as  long  as 
they  remain  upon  the  statute  book,  yet  I 
submit  respectfully  that  that  is  not  an  ar- 
gument in  favor  of  their  rej^eal.  Are  these 
laws  the  only  laws  that  are  not  observed 
in  this  community?  Why,  sir,  we  all 
know  that  there  have  been  on  the  statute 
books  ever  since  the  foundation  of  this 
State,  laws  against  gambling,  and  yet  are 
they  not  violated  almost,  if  not  quite, 
every  day  ? 

]\Ir.  Lilly.  May  I  ask  the  gentleman 
a  question  ? 

ISIr.  Simpson.    Yes,  sir. 

Mr.  Lilly.  Does  the  gentleman  know 
that  they  are  observed  in  any  one  in- 
stance ? 

Mr.  Simpson.    I  do. 

Mr.  Lilly.     I  do  not. 

INfr.  Simpson.  I  do  know  of  my  own 
knowledge,  that  in  the  city  of  Philadel- 
l^hia  alone,  there  is  to-day,  loaned  upon 
mortgage,  from  two  to  three  hundred  mil- 
lion dollars,that  if  you  engraft  upon  the  law 
of  this  State  a  higher  rate  of  interest  than 
six  i^er  cent.,  will  cause  the  money  to  be 
qjilled  in  to  he  re  loaned  out  at  a  greater 
rate,  increasing  the  burden  of  the  com- 
munity to  just  that  extent. 

Mr.  Lilly.  I  would  like  to  interrupt 
the  gentleman  again  with  his  permission. 
Was  'not  that  money  loaned  years  ago, 
when  interest  was  not  high? 

Mr.  Simpson.  Xo,  sir  ;  some  of  it  has 
been  loaned  within  the  past  year,  to  my 
knowledge,  and  is  being  loaned  now  every 
day  in  this  community. 

Mr.  AiNEY.     Without  bonus  ? 

Mr.  Simpson.  Yes,  sir;  without  bonus. 
I  have  borrowed  it  myself  within  the  past 
twelve  months  at  six  per  cent,  interest. 

Mr.  Lilly.  How  much  did  you  pay  to 
a  broker? 

Mr.  Simpson.    I  paid  nothing. 

Mr.  Lilly.  You  were  very  lucky,  then. 

Mr.  Simpson.  I  do  not  deal  through 
brokers.  Now,  the  idea  that  is  thrown 
out  before  this  Convention  that  money  is 
a  commodity  is  a  very  great  error  in  my 
opinion,  and  I  propose  to  show  how  er- 
roneous it  is  by  an  example  or  two. 
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It  is  very  well  to  say  that  money  ought 
to  be  like  any  other  commodity  ;  it  ought 
to  be  dealt  in  perfectly  free,  the  same  as  a 
man  has  to  write  a  contract  to  buy  wheat, 
or  flour,  or  iron,  orsalt,  at  any  price.  It  is 
very  true  that  he  has  that  power  as  to 
merchandise,  but  the  two  things  are  not 
alike  and  in  the  verj'^  nature  of  things  can- 
not be.  If  a  man  lias  a  million  of  dol- 
lars' worth  of  wheat  in  store  he  cannot 
pay  a  note  of  a  thousand  dollars  with 
it;  the  banks  will  not  take  it  ;  the  holder 
of  the  note  will  not  receive  the  wheat. 
He  may  have  a  million  dollars'  worth  of 
iron  ;  it  will  not  be  received  in  payment  of 
an  obligation.  A  man  can  transport  from 
this  city  to  Pittsburg  a  million  of  dollars 
at  a  cost  of  less  than  twenty,  by  i^uttingit 
into  hispocket  and  taking  it  there  himself, 
but  he  cannot  transport  a  hundred  thous- 
and dollars'  worth  of  produce  of  any  kind 
to  Pittsburg  at  any  such  cost  as  that.  In  the 
very  nature  of  things  transportation  by 
raih-oad  or  by  the  clieapest  mode  of  con- 
veyance would  not  move  that  amount  of 
iron  from  Philadelphia  to  Pittsburg  as 
cheaply  as  so  much  money.  He  ma;v^  sit 
down  here,  and  witli  only  the  cost  of  a 
postage  stamp  he  may  transmit  hundreds 
of  thousands  of  millions  of  dollars.  He 
cannot  do  tliat  with  commodities.  The 
two  tilings  are  not  alike;  hence  the  com- 
parison between  money  and  merchandise 
is  not  tenable  ;  it  is  not  fair. 

Now  Mr.  Cliairman,  I  have  gone 
through  some  experience  in  the  business 
of  this  community  as  a  manufacturert 
I  carried  on  business  for  nearly  seven 
years,  and  my  experience  is  (and  I  give  it 
here  for  the benefitof  this  Convention)that 
the  usury  laws  are  wise  ;  they  are  proper, 
and  tliey  ought  to  be  observed  because,  as 
stated  by  the  gentleman  from  Philadel- 
phia, (jNIr.  Carey,)  they  protect  the  labor- 
ing men.  If  you  repeal  the  usury  laws 
and  throw  the  doors  open  as  wide  as  you 
please  in  tlie  competition  for  money,  you 
will  just  add  to  the  burdens  of  the  labor- 
ing men  of  the  community  ;  for  what  is 
money?  The  representative  of  labor, 
nothing  more.  It  is  made  convenient  bj' 
statute,  it  is  made  convenient  by  usage, 
and  just  so  iriany  dollars  represent  just  so 
many  days'  labor,  and  the  dearer  you 
make  money,  the  harder  you  make  it  for 
the  laboring  man.  The  cheaper  you 
make  money,  the  better  you  make  it  for 
the  laboring  man.  If  you  throw  the  door 
open,  at  one  time  money  may  be  one  rate, 
at  another  time  it  may  be  at  another  rate, 
to  the  detriment  of  labor,  and  I  say  in  the 


very  nature  of  things  while  we  exist  as  a 
community,  having  the  varied  interests 
that  we  have  here,  we  must  have  usury 
laws;  we  must  have  a  limitation  upon  the 
price  of  money  that  is  reasonable,  that  is 
fair,  that  is  just.  Throw  it  open  to  com- 
petition, allow  it  to  seek  any  market,  at 
any  price,  according  to  a  man's  necessi- 
ties, and  to  say  that  because  the  laws  are 
violated  is  an  argument  in  favor  of  their 
repeal,  j^ou  might  as  well  repeal  the  laws 
against  gambling,  and  you  might  as  well 
repeal  the  laws  against  other  crimes  tliat 
are  frequently  committed,  and  for  which 
prosecutions  hardly  ever  occur ;  I  need  not 
name  them  here,  because  they  will  strike 
the  mind  of  every  member  of  this  Con- 
vention. They  are  violated  over  and  over 
again  ;  and  if  it  is  an  argument  in  the  one 
case,  it  ought  to  be  just  as  good  an  argu- 
ment in  the  other. 

My  own  judgment  is  that  this  subject 
ought  to  be  left  entirely  to  the  Legisla- 
ture. It  ouglit  not  to  be  put  in  the  organic 
law  of  the  State ;  it  ought  to  be  where  it 
is  flexible,  where  at  one  time,  if  neces- 
sary, one  rate  may  be  adopted,  and  at 
anotlier  time  another  rate,  but  still  hold- 
ing a  penaltj''  over  the  man  who  will  vio- 
late the  law,  whatever  it  may  be,  for  tlie 
time  being. 

I  trust,  therefore,  Mr.  Cliairman,  that 
the  committee  will  vote  down  this  first 
section  entirely,  and  leave  the  subject  a 
matter  of  legislation. 

Mr.  Lamberton.  Mr.  Chairman :  I 
move  that  the  committee  of  the  wiiole 
rise,  report  progress,  and  ask  leave  to  sit 
again. 

The  motion  was  agreed  to.  The  com- 
mittee rose,  and  the  Presidentpro  tempore 
having  resumed  the  chair,  the  Chairman 
(Mr.  Cuyler)  reported  that  the  commit- 
tee of  the  whole  had  had  under  consider- 
ation the  article  reported  by  the  Commit- 
tee on  Agriculture,  Mining,  Manufactures 
and  Commerce,  and  had  instructed  him 
to  report  progress  and  ask  leave  to  sit 
again. 

Leave  was  granted  the  committee  of  the 
whole  to  sit  again  this  afternoon. 

COMPENSATION   OF  MEMBERS. 

The  President  pro  tempore.  The  Chair 
has  appointed  the  following  gentlemen  as 
the  committee  authorized  by  the  resolu- 
tion adopted  tliis  morning  :  Messrs.  Cur- 
r}',  Cuyler,  Struthers,  Elliott,  Turrell, 
Baer  and  Guthrie. 

Mr.  Cuyler.  I  respectfully  ask  to  be 
excused  from  serving  on  that  committee, 
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desiring  that  no  city  member  should  be  a 
member  of  it.  I  would  prefer  to  bo  ex- 
cused. 

Mr.  J.  Price  Wetiierim..  I  move 
that  the  gentleman  be  excused.  I  think 
that  his  request  is  perfectly  right.  I  do 
not  think  any  member  from  the  city 
ought  to  serve  on  that  committee. 

[Several  Delegates.     "Why  not?"] 

Mr.  CuYLER.  Simply  for  the  reason 
that  they  do  not  come  from  a  distance 
here,  at  large  sacrifice  of  time  and  at  per- 
sonal expense.  Gentlemen  who  have  not 
their  residence  here  have  a  right  to  regu- 
late this  matter,  with  which,  as  I  con- 
ceive, members  from  the  city  should  not 
interfere.  Therefore,  I  hope  I  may  be 
excused. 

The  President  pro  tempore.  The  Chair 
will  excuse  the  gentleman  and  appoint  in 
his  place  Mr.  Dunning,  of  lAizerne,  if  ac- 
ceptable. 

Mr.  Lilly.  I  move  that  the  Conven- 
tion take  a  recess. 

The  motion  was  agreed  to  ;  and  (at  one 
o'clock  P.  M.)  the  Convention  took  a  re- 
cess until  three  o'clock  P.  M. 

AFTERNOON    SESSION. 

The  Convention  re-assembled  at  three 
o'clock  P.  M. 

The  President  pro  tern.  There  is  not 
a  quorum  present. 

Mr.  Harry  White.  I  move  that  the 
Sergeant-at-Arms  be  directed  to  secure 
the  attendance  of  absent  members. 

Mr.  Temple.    I  second  the  motion. 

Mr.  Harry  White.  I  will  first  move 
that  the  roll  be  called. 

The  President  pro  tern.  The  roll  will 
be  called. 

Tiie  Clerk  proceeded  to  call  the  roll 
and  the  following  members  responded  to 
their  names : 

Messrs.  Addicks,  Aincy,  P>aily,  (Perrj%) 
Baker,  Bowman,  Droomall,  Brown,  Carey, 
Carter,  Clark,  Collins,  Corbett,  Corson, 
Craig,  Cuyler,  De  France,  Dunning,  Ed- 
wards, Gilpin,  Hanna,  Hazzard,  Ileverin, 
Horton,  Hunsicker,  Knight,  Lamberton, 
Lawrence,  Lilly,  Long,  MacConnell,Mac- 
Veagh,  M'Clean,  M'Culloch,  M'Murray, 
Mantor,  Minor,  Newlin,  Palmer,  G.  W., 
Patterson,  D.  W.,  Patton,  Pughe,  Purvi- 
ance,  John  N.,  Read,  John  R.,  Reed, 
Andrew,  Russell,  Simpson,  Stanton, 
Struthers,  Temple,  Wetherill,  Jno.  Price, 
Wherry,  White,  Harry,  White,  J.  W.  F. 
and  Worrell — 54. 

The  President  pro  tem.  There  is  not 
a  quorum  present. 


Mr.  Harry  White.  I  move  that  the 
Sergeant-at-Arms  be  directed  to  secure 
the  attendance  of  absent  members,  not 
excused,  forthwith,  and  that  in  the  mean- 
time the  doors  be  closed. 

Mr.  Collins.  1  ask  that  Mr.  Kaine  be 
excused  on  account  of  sickness. 

The  President p?-o  tern.  It  is  moved 
that  the  Sergeant-at-Arms  be  directed  to 
secure  the  attendance  of  absent  members, 
and  that  the  doors  be  closed  in  the  mean- 
time. 

Mr.  Mantor.  I  would  not  be  quite  so 
severe  as  that. 

Mr.  Harry  White.  The  rule  is  posi- 
tive. 

Mr.  Mantor.  If  the  rule  is  positive 
then  close  the  doors. 

The  President  pro  tern,  put  the  ques- 
tion on  the  motion,  and  declared  it  to  l>e  not 
agreed  to,  not  a  majority  voting  in  the  af- 
firmative. 

Mr.  Bowman.  That  is  the  very  thing 
we  are  testing.  Of  course  there  is  not  a 
majority  voting. 

The  President  pro  tern.  Those  voting 
in  the  atifirmative  were  not  a  majority  of 
those  present. 

ISlr.  Bowman.  How  do  j'ou  know 
that? 

The  President  pro  tern.  By  the  result 
of  the  call  of  the  House. 

Mr.  Laavrence.  On  what  question 
w'as  that  ? 

The  President  pro  fern.  On  directing 
the  Sergeant-at-Arms  to  bring  in  the  ab- 
sentees forthwith. 

Mr.  Lawrence.  It  does  not  require  a 
quorum  to  do  that. 

The  President  pro  tern.  Only  twenty- 
four  voted  in  the  afTirmative.  The  Chair 
will  put  the  question  again. 

Mr.  MacConnell.  If  it  is  in  order,  I 
call  for  a  division  of  the  question,  so  as  to 
have  a  vote  first  on  sending  the  Sergeant- 
at-Arms  after  the  absentees,  and  then  on 
ordering  the  doors  to  be  closed. 

The  Presidp:nt  pro  tern.  A  division  is 
asked.  The  question  is  on  the  first  divi- 
sion, directing  the  Sergeant-at-Arms  to 
secure  the  attendance  of  absentees. 

The  first  division  of  the  motion  was 
agreed  to. 

The  President  pro  tern.  The  question 
now  is  on  the  second  division,  that  the 
doors  be  closed  in  the  meantime. 

Mr.  Struthers.  As  I  understand,  the 
rule  requires  the  doors  to  be  closed. 

Mr.  Lawrence.  It  is  certainly  com- 
petent to  close  the  doors  in  a  call  of  the 
House. 
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Mr.  Ma>-tor.  As  I  understand  this 
rule,  no  member  can  leave  the  House  un- 
der a  call  of  the  House.  There  is  there- 
fore no  necessity  for  closing  the  doors. 

Mr.  Dunning.  I  believe  we  passed  a 
resolution  a  daj^  or  two  ago  i^roviding  for 
but  one  daily  session  after  this  -week.  To- 
day is  the  last  session  under  the  present 
plan  of  two  sessions. 

Mr.  CoKBETT.    What  is  the  question  ? 

The  President  pro  tern.  On  the  mo- 
tion to  close  the  doors. 

Mr.  Dunning.    Is  not  that  debatable? 

Mr.  Lawrence.  Allow  me  to  read  the 
fifty-seventh  rule:  "  Wlien  less  than  a 
quorum  vote  on  any  subject  under  the 
consideration  of  the  House,  it  shall  be  the 
duty  of  the  Speaker  forthwith  to  order 
the  bar  of  the  House  to  be  closed." 

The  President  jyro  tern.  Under  that 
rule,  the  Chair  will  forthwith  order  both 
doors  to  be  closed. 

Mr.  Corson.  Mr.  President :  I  under- 
stand that  that  is  not  a  rule  of  this  House. 
That  is  a  rule  of  some  legislative  body  to 
■which  we  do  not  belong.  Therefore  I 
make  the  point  of  order  that  it  does  not 
apply  to  lis,  especially  as  we  are  not  yet 
organized  this  afternoon. 

Mr.  Harry  White.  If  the  gentleman 
will  allow  me  I  will  read  the  rule  : 

"A  majority  can  constitute  a  quorum  for 
the  transaction  of  business.  A  smaller 
number  may  adjourn  from  day  to  day 
and  be  authorized  to  compel  the  attend- 
ance of  members." 

That  is  the  rule  on  that.  The  other 
rule  has  been  read  by  the  delegate  froiu 
Washington,  on  the  subject  of  closing  the 
doors. 

The  President  pro  tern.  The  Chair 
withdraws  the  decision  he  made  as  to 
closing  the  doors. 

Mr.  Harry  White.  The  delegate 
from  Washington  read  the  rule  on  that 
subject. 

The  President  pro  tern.  That  is  a  rule 
of  the  House  of  Kepresentatives  not  ap- 
plicable here.  The  yeas  and  nays  will  be 
taken  on  the  motion  to  close  tlie  doors. 

The  yeas  and  nays  were  required  by 
Mr.  Corbett  and  Mr.  Hay,  and  were  as 
follow,  viz : 

YEAS. 

Messrs.  Baily,  (Perry,)  Beebe,  Bow- 
man, Broomall,  Carter,  Corbett,  Cuyler, 
Gilpin,  Ilanna,  Hazzard,  Ileverin,  Hor- 
ton,  Hunsicker,  Lawrence,  M'Culloch, 
M'Murray,  Minor,  Newlin,  Patterson,  D. 
W.,    Patton,     Reed,    Andrew,    Russell, 


Simpson,   Struthers,  Walker,  Wetherill, 
John  Price,  Wherry  and  White,  Harry — 

28. 

NAYS. 

Messrs.  Addicks,  Ainey,  Baker,  Brown, 
Campbell,  Carey,  Clark,  Collins,  Corson, 
Craig,  De  France,  Dunning,  Edwards, 
Elliott,  Hay,  Knight,  Lamberton,  Lilly, 
Long,  MacConnell,  MacVeagh,  M'Clean, 
Mantor,  Niles,  Pughe,  Purviance,  John 
X.,  Stanton  and  White,  J.  W.  P.— 28. 

So  the  question  was  determined  in  the 
negative. 

Absent.— Messrs.  Achenbach,  Alricks, 
Andrews,  Armstrong,  Baer,  Bailey, 
(Huntingdon,)  Bannan,  Barclay,  Bards- 
ley,  Bartholomew,  Biddle,  Bigler,  Black, 
Charles  A.,  Black,  J.  S.,  Boyd,  Brodhead, 
Bucicalew,  Cassidj^,  Church,  Cochran, 
Cronmiller,  Curry,  Curtin,  Dallas,  Darl- 
ington, Davis,  Dodd,  Ellis,  Ewing,  Fell, 
Finney,  Fulton,  Funck,  Gibson,  Gowen, 
Green,  Guthrie,  Hall,  Harvey,  Hemphill, 
Howard,  Kaine,  Landis,  Lear,  Littleton, 
M'Camant,  Mann,  Metzger,  Mitchell, 
Mott,  Palmer,  G.  W.,  Palmer,  H.  W., 
Parsons,  Patverson,T.  H.  B.,  Porter,  Pur- 
man,  Purviance,  Sam'l  A.,  Read,  John 
R.,  Reynolds,  Rooke,  Ross,  Runk,Sharpe, 
Smith,  H.  G.,  Smith,  Henry  W.,  Smith, 
Wm.  IL,  Stewart,  Temple,  Turrell,  Van 
Reed,  Wetherill,  J.  M.,  White,  David N., 
Woodward,  Worrell,  Wright  and  Mere- 
dith, I*)-€sident—~G. 

Mr.  Harry  White.  I  move  that  the 
colored  Sergeant-at-Arms  be  sent  for  the 
absent  Democrats,  a7id  the  other  Sergeant- 
at-Arms  for  the  absent  Republiciins. 
[Laughter.] 

Mr.  Broomall.  I  rise  to  a  question  of 
order.  That  proposition  is  against  the 
fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  involving  as  it 
does  discriminations  on  account  ol  i-ace, 
color,  or  previous  condition.     [Laughter.] 

The  President  pro  tern.  There  is  not 
a  quoi-um  of  members  present.  The  SVr- 
geant-at-Arms  has  been  ordered  to  bring 
in  the  absentees. 

Mr.  Cuyler.  May  I  ask  how  many  are 
in  attendance. 

Tlie  President  pro  tern.    Fifty-six. 

ISIr.  Edwards.  I  understood  from  a 
vote  of  this  Convention  that  they  instruct- 
ed the  Sergeant-at-Arms  to  bring  in  the 
absentees.  He  has  not  performed  that 
duty  from  the  fact  that  he  has  not  received 
any  orders  from  the  officers. 

The  President  pro  tern.  He  was  in- 
formed that  it  was  his  duty  to  bring  in 
the  absentees. 
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Mr.  Temple.  I  move  that  we  adjourn 
for  want  of  a  quorum.  It  is  evident  we 
canrot  do  anything. 

Mr.  Collins.  Before  the  Sergeant-at- 
Arms  goes  out,  I  ask  that  the  name  of  Mr. 
Kaine  be  striken  from  thelist  of  absentees 
in  consequence  of  sickness. 

Mr.  Lawrence.  I  saw  the  gentleman 
from  Fayette  on  the  street. 

Mr.  Collins.  He  is  not  able  to  be  here, 
though  he  is  out. 

Mr.  Temple.    I  call  for  a  vote  on  my 

motion  to  adjourn  for  want  of  a  quorum. 

The  President  pro  <em.     It  is  moved 

that  the  Convention  adjourn  for  want  of 

a  quorum. 

Mr.  Lawrence.  I  hope  we  shall  as- 
sert our  power,  and  show  that  we  can 
compel  members  to  come  here.  If  we  do 
not,  we  might  as  well  adjourn  sine  die. 

Mr.  Harry  White.  What  has  become 
of  my  motion  about  the  colored  Sergeant- 
at-Arms  ? 

Mr.  Patton.  I  see  members  are  com- 
ing in  gradually.  The  member  from 
Susqixehanna  county  (Mr.  Turrell)  is 
now  in. 

The  President  pro  tern.  It  is  moved 
that  the  Convention  do  now  adjourn  for 
want  of  a  quorum. 
Tne  motion  was  not  agreed  to. 
Mr.  Collins.  Now  I  renew  my  motion 
that  Mr.  Kaine  be  excused  on  account  of 
sickness. 

The  President  pro  tern.  It  is  moved 
that  Mr.  Kaine  be  excused  on  account  of 
sickness. 
The  motion  was  agreed  to. 
Mr.  Corson.  I  move  that  those  mem- 
bers of  the  Convention  who  voted  "aye" 
act  as  a  posse  comitatus  for  the  Sergeant- 
at-Arms,  to  aid  in  bringing  in  the  absen- 
tees.    [Laughter.] 

The  President  pro  tempore.  There  is 
notliing  in  order  but  to  obtain  a  quorum 
if  we  can  under  the  rule  of  the  Conven- 
tion, and  the  Chair  will  entertain  no  other 
motion.  The  Sergeant-at-Arms  has  pro- 
ceeded to  execute  the  order  of  the  House. 
Mr.  MacVeagh.  Will  it  be  in  order  in 
this  condition  of  the  House  to  consider 
whether  or  not  any  power  exists  in  this 
Convention  to  arrest  members? 

The  PRESiDENTpro  tempore.  The  Chair 
is  of  opinion  that  it  is  not  in  order. 

Mr.  MacVeagh.  That  it  is  not  in  order 
to  raise  that  question? 

The  President  pro  tempore.  If  there 
were  a  quorum  present,  of  course  it 
would  be. 
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Mr.  MacVeagh.  But  we  have  the 
power  in  less  tlian  a  quorum. 

The  President  pro  tempore.  To  ad- 
journ. 

Mr.  MacVeagh.  To  adjourn  or  to  take 
steps  to  secure  the  attendance  of  absent 
members. 

The  President  pro  tempore.  To  send 
the  SergeSnt-at-Arms  for  them. 

Mr.  MacVeagh.  One  of  those  steps  is 
to  send  the  Sergeant-at-Arms  for  the 
absentees.  Now,  this  body  possesses  no 
power  of  arrest.  Certainly  the  House  is 
competent  to  pass  upon  that  (question  be- 
cause  

Mr.  Lamberton.  The  Sergeant-at-Arms 
may  arrest. 

The  President  pro  tempore.  The  Ser- 
geant-at-Arms has  not  yet  had  time  to 
discharge  his  duty,  and  the  Chair  would 
not  consider  himself  at  libert}^  to  go  fur- 
ther than  he  has  done. 

Mr.  MacVeagh.  That  is,  to  give  au- 
thority. The  Sergeant-at-Arms  is  merely 
to  act  as  messenger  to  notify  the  i^arties. 

Mr.  Broomall.  Oh,  no  ;  to  arrest  and 
bring  them  in. 

Mr.  CuYLER.  It  might  involve  very 
awkward  consequences  indeed.  If  the 
warrant  of  the  President  executed  by  the 
Sergeant-at-Arms  is  an  unlawful  warrant, 
and  there  is  a  false  imprisonment,  with 
all  the  melancholy  consequences  that  at- 
tend that,  Ave  certainly  ought  to  halt  and 
inquire  very  carefully  before  we  take 
such  a  step  !  For  my  part,  I  think  the 
motion  of  the  gentleman  from  Dauphin 
ought  to  be  entertained. 

The  President  pro  tern.  The  Chair 
would  not  be  deterred  by  that,  because  he 
thinks  the  absentees  ought  to  be  exposed 
for  not  attending. 

Mr.  MacVeagh.  There  is  of  course  a 
cheerful  side  of  it.  If  it  gave  rise  to  liti- 
gation, it  would  still  all  be  in  the  ])rofes- 
sion.     [Laughter.] 

Mr.  AiNEY.  We  have  now  been  here 
an  hour  waiting  for  a  quorum.  I  move 
that  we  adjourn  for  want  of  a  quorum. 

Mr.  Patton.  Members  are  coming  in 
very  rapidly  now.  In  a  short  time  we 
shall  have  a  quorum.  I  hope  the  Conven- 
tion will  not  adjourn. 
The  motion  to  adjourn  was  not  agreed  to. 
The  Presidbntj>7-o  te7n.  (After a  pause.) 
The  Convention  will  come  to  order.  There 
is  now  a  quorum  present. 

CENSURE  OF  ABSENTEES. 

Mr.  Lawrence.  I  offer  the  following 
resolution : 
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Resolved,  That  we  express  it  as  the  sense 
of  this  Convention  that  members  who  ab- 
sent themselves  from  the  regular  sessions 
without  leave  of  absence,  or  fail  to  be  pre- 
sent to  make  up  a  quorum  at  the  hour  of 
meeting  are  worthy  of  censure  and  are 
not  fulfilling  the  oath  administered  to  us 
all  to  perform  our  duties  with  fidelity. 

The  resolution  was  read  the  first  time, 

Mr.  Lilly.  I  rise  to  a  point  of  order. 
As  the  Chair  has  declared  that  there  is  a 
quorum  present  the  Sergeant-at-Arms 
should  be  directed  to  open  the  doors. 

The  President  pro  tern.  The  doors 
were  not  closed.  The  order  at  first  given 
for  that  was  withdrawn. 

Mr.  Beeee.  I  call  for  a  division  of  the 
question, 

Mr.  Lawrence  I  will  modify  the  res- 
olution by  striking  out  the  words  about 
"not  fulfilling  the  oath,"  and  making  it 
"  violating  their  obligations." 

Mr.  Dunning.  I  move  to  postpone  the 
resolution  indefinitely. 

The  President  pro  tern.  The  question 
now  is  on  proceeding  to  the  second  read- 
ing and  consideration  of  the  resolution. 

On  this  question,  the  yeas  and  nays 
were  required  by  Mr.  Corbett  and  Mr. 
MacVeagli,  and  were  as  follow,  viz  : 

YEAS. 

Messrs.  Addicks,  Baily,  (Perry,)  Eeebe, 
Bowman,  Carter,  Clark,  Collins,  Corbett, 
De  France,  Dunning,  Edwards,  Fell,  Gil- 
pin, Hanna,  Hazzard,  Heverin,  Horton, 
Lawrence,  MacCounell,  M'Culloch,  M'- 
Murray,  Mann,  Mott,  Newlin,  Niles,  Rus- 
sell, Stanton,  Struthers,  Walker,  Wherry, 
White,  David  N.,  White,  Harry  and 
White,  J.  F.  W 35. 

NAYS. 

Messrs.  Achenbach,  Ainey,  Baker, 
Broomall,  Brown,  Carey,  Corson,  Craig, 
Cuyler,  Dallas,  Elliott,  Hay,  Hunsicker, 
Knight,  Lamberton,  Landis,  Lilly,  Little- 
ton, Long,  MacVeagh,  M'Clean,  Mantor, 
Minor,  Palmer,  G.  W.,  Patterson,  D.  W., 
Patton,  Pughe,  Purviance,  JohnN.,  Read, 
JohnR.,  Simpson,  Smith,  H.  G.,  Temple, 
Turrell,  Wetherill,  John  Price  and  Wor- 
rell—37. 

So  the  question  was  determined  in  the 
negative. 

Absent. — Messrs.  Alricks,  Andrews, 
Armstrong,  Baer,  Bailej^  (Huntingdon,) 
Baunan,  Barclay,  Bardsley,  Bartholomew, 
Biddle,  Bigler,  Black,  Charles  A.,  Black, 
J.  S.,  Boyd,  Brodhead,  Buckalew,  Camp- 
bell,   Cassidy,    Church,    Cochran,    Cron 


miller,  Curry,  Curtin,  Darling'toii,  Davis, 
Dodd,  Ellis,  Ewing,  Finney,  Fulton, 
Punck,  Gibson,  Gowen,  Green,  Guthrie, 
Hall,  Harvey,  Hemphill,  Howard,  Kaine, 
Lear,  M'Camant,  Metzger,  Mitchell,  Pal- 
mer, H.  W.,  Parsons,  Patterson,  T.  H.  B., 
Porter,  Pumian,  Purviance,  Samuel  A., 
Reed,  Andrew,  Reynolds,  Rooke,  Ross, 
Runk,  Sharp,  Smith,  Henry  W.,  Smith, 
Wm.  H.,  Stewart,  Van  Reed,  Wetherill, 
J.  M.,  Woodward,  Wright  and  Meredith, 
President — 60. 

Mr.  Habry  White.  I  ask  leave  at  this 
time  to  offer  a  resolution  in  the  nature  of 
a  new  rule, 

Mr,  ISIacYeagh.    I  object. 

Mr.  Niles.  Let  it  be  read  so  that  we 
may  know  what  it  is. 

Mr.  Harry  White.  Does  the  gentle- 
man from  Dauphin  maintain  his  objec- 
tion? 

Mr.  MacVeagh.    I  object 

Mr.  Harry  White.  Then  I  move  to 
suspend  the  rules  so  that  I  may  offer  the 
resolution,  and  I  ask  leave  to  make  a 
brief  statement. 

Mr.  Lilly.  I  will  call  for  the  yeas  and 
nays  on  that  motion  if  it  is  pressed. 

Mr.  Niles.     Let  the  resolution  be  read. 

The  President  pro  tern.  The  question 
is  on  suspending  the  rules. 

A  division  was  called  for,  which  result- 
ed, forty-two  in  the  afBrmative,  and  seven 
in  the  negative.  So  the  rules  were  sus- 
pended. 

The  President  pro  tern.  The  resolu- 
tion will  be  read. 

The  Clerk  read  as  follows: 

JResoIved,  That  when,  upen  a  call  of  the 
House,  it  is  found  that  less  than  a  quorum 
is  present,  it  shall  be  the  duty  of  the  Presi- 
dent to  order  the  doors  of  the  Hall  to  be 
closed,  and  direct  the  Clerk  to  note  the 
absentees;  after  which  the  names  of  the 
absentees  shall  be  again  called,  and  those 
for  whose  absence  no  excuse  or  an  insuffi- 
cient one  is  made,  may,  by  order  of  a  ma- 
jority of  the  jTvembers  present,  be  sent  for 
and  taken  in  custody  by  the  Sergeant-at- 
arms  or  his  assistants  appointed  for  the 
purpose,  and  brought  before  the  Conven- 
tion. 

Mr.  Harry  White,  I  move  that  the 
rule  which  requires  this  resolution  to  lie 
over  be  suspended,  and  I  ask  leave  to 
make  a  statement. 

The  President  pro  tern.  Shall  the 
gentleman  from  Lidiana  have  leave  to 
make  a  statement?  ["Yes."]  The  gen- 
tleman will  proceed. 


CONSTITUTIONAL  CONVENTION. 


543 


Mr.  Harry  White.  I  observe  in  rule 
forty-one  these  words :  "The  roll  shall 
be  called  at  any  time  upon  the  demand  of 
anj^  fifteen  members.  A  majority  of  the 
Convention  shall  constitute  a  quorum  for 
the  transaction  of  business,  but  a  smaller 
number  may  adjourn  from  day  to  day, 
and  be  authorized  to  compel  the  attend- 
ance of  members." 

That  is  the  only  authority  we  have  now 
upon  this  question,  and  unless  we  adopt 
a  rule  of  this  kind  we  shall  have  no  au- 
thority to  compel  the  attendance  of  absent 
meml^ers. 

Mr.  Dallas.  May  I  ask  the  gentleman 
from  Indiana  a  question  ? 

Mr.  Harry  White.    Certainly. 

Mr.  Dallas.  If  the  gentleman  from 
Indiana  should  happen  to  be  in  his  seat  in 
the  Senate  of  Pennsylvania,  how  would 
we  secure  his  presence  here  ? 

Mr.  Harry  White.  That  must  be  at- 
tended to  when  it  occurs. 

Mr.  Littleton.  As  I  understand  the 
rule  of  the  House,  those  present,  although 
they  be  a  minority,  have  the  right  to  re- 
quire the  attendance  of  the  absent.  There- 
fore I  conceive  there  is  no  earthly  neces- 
sity for  adopting  any  such  rule  as  this.  It 
is  the  rule  of  the  House  already  that  the 
minority  present  can  require  the  attend- 
ance of  those  absent. 

Mr.  Broomall.  I  think  that  this  is  a 
very  clear  question.  We  have  a  rule 
which  provides  that  a  minority  may  be 
authorized  to  compel  the  attendance  of 
the  absentees;  bvit  there  is  no  rule  au- 
thorizing them  to  do  it.  This  rule  sim- 
ply provides  that  the  minoritj'  may  be 
authorized. 

The  Prbsicknt  pro  tern.  There  is  a 
quorum  present. 

Mr.  Broomall,  I  understand  that 
there  is  a  majority  present  Avhich  may 
authorize  the  minority  at  any  future 
time  to  compel  the  attendance  of  absen- 
tees; but  there  is  no  authority  provided 
by  which  that  attendance  can  be  secured. 
Until  that  is  provided,  we  are  powerless. 
If  the  President  of  this  Convention  were 
to  send  out  the  Seargent-at-Arms  with  a 
warrant  to  arrest  absentees  and  were  to 
take  them  into  custody,  I  think  any  court 
in  the  city  would  relieve  them  from  ar- 
rest. The  minority  is  not  the  Conven- 
tion. The  Convention  itself  is  omnipo- 
tent except  as  it  is  bound  by  the  Consti- 
tution of  the  United  States;  but  the  mi- 
nority is  not  the  Convention. 

Mr.  Wherry.  I  rise  to  a  point  of  or- 
der. 


The  President  pro  tern.  The  gentle- 
man from  Cumberland  will  state  his 
point  of  order. 

ISIr.  Wherry.  My  point  of  order  is 
that  the  question  is  not  now  debatable. 

The  President  py-o  tern.  The  point  of 
order  is  not  well  taken.  The  gentleman 
from  Delaware  will  proceed. 

Mr.  Broomall.  I  have  only  to  say  as 
the  rule  now  stands,  the  majority  may 
at  any  time  adojjt  a  rule  authorizing  the 
minority  to  compel  the  attendance  of  ab- 
sent members.  But  until  that  is  done 
the  minority  cannot  compel  that  atten- 
dance. 

Mr.  Stanton.  I  move  that  the  Con- 
vention resolve  itself  in  committee  of  the 
whole  for  the  consideration  of  the  article 
reported  by  the  committee  on  Agriculture, 
Mining,  Manufactures  and  Commerce. 

The  President  pro  tern.  That  motion 
cannot  now  be  entertained.  There  is  a 
motion  pending. 

Mr.  MaoVeaoh.  I  desire  to  ask  the 
delegate  from  Deleware  (Mr.  Broomall) 
whether,  if  we  have  a  rule  saying  that  the 
minority  may  comj^el  the  attendance  of 
absent  members,  that  is  not  a  warrant  to 
to  the  minority  to  do  it.  There  is  no  use 
for  the  rule  proposed  by  the  gentleman 
from  Indiana.  The  rule  already  adopted 
by  the  Convention  gives  all  requisite  au- 
thority. 

Mr.  Lilly.  I  move  to  postpone  the 
the  motion  to  suspend  the  rules. 

Mr.  Harry  White.  The  delegate  from 
Philadelphia  (Mr.  Dallas)  has  so  terrified 
me  by  the  remark  he  has  made,  that  I 
withdraw  the  motion  to  suspend  the 
rules. 

The  President  pro  tern.  The  motion 
to  suspend  the  rules  is  withdrawn,  and 
the  resolution  will  lie  over  under  the 
rules. 

COMMERCE,  agriculture,  &C. 

Mr.  Stanton.  I  now  renew  my  mo- 
tion to  go  into  committee  of  the  whole  on 
the  article  reported  by  the  Committee  on 
Agriculture,  Mining,  Manufactures  and 
Commerce.  The  motion  was  agreed  to, 
and  the  Convention  resolved  itself  into 
committee  of  the  wLole,  Mr.  Cuyler  in 
the  chair. 

The  Chairman.  The  committee  of  the 
whole  have  again  befoi*e  them  the  report 
of  the  Committee  on  Agriculture,  Mining, 
Manufactures  and  Commerce.  The  ques- 
tion is  upon  the  first  section,  and  the  pend- 
ing motion  is  that  of  the  gentleman  from 
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Mifflin  (Mr.  Andrew  Reed)  to  strike  out 
all  after  the  word  "  lawful  "  in  line  three. 

Mr.  MacVeagh.  Mr.  Chairman:  I  do 
not  proiiose  at  all  to  discuss  this  question 
on  its  merits,  or  to  detain  the  committee 
of  the  whole  for  any  great  length  of  time; 
hut  I  do  think,  apart  wholly  from  the 
merits  of  this  i^roposition,  that  the  sec- 
tion as  now  presented  raises  more  dis- 
tinctly perhaps,  and  more  clearly,  than 
any  other  section  upon  which  we  have  yet 
passed,  the  question  whether  we  mean  to 
enact  a  series  of  statutes  or  whether  we 
propose  to  confine  ourselves  to  the  mak- 
ing of  a  Constitution. 

The  committee  of  the  whole  will  bear 
in  mind — and  I  am  very  sorry  that  I  can- 
not add  here  tliat  I  am  heartily  in  favor 
of  this  provision,  because  in  that  event 
perhaps  the  little  protest  that  I  desire  to 
make  would  have  more  weight  than  it 
otherwise  would  have  with  this  commit- 
tee— that,  however  thoroughly  and  ear- 
nestly I  might  be  persuaded  of  the  wis- 
dom of  this  legislation,  if  I  understand  my 
own  convictions  at  all,  nothing  could  in- 
duce me  to  vote  for  it  here  and  now.  I 
have  been  persuaded  several  times  before 
to  vote  for  legislation  in  this  body,  but  it 
has  always  been  in  deference  to  the  judg- 
ment of  other  gentlemen  who  declared 
that  the  subject  was  of  such  a  charaeter 
that  methods  of  corruj^tion,  pecuniary 
corruption,  were  used  to  bias  the  legisla- 
tive mind  and  to  prevent  any  further  con- 
sideration of  the  question  in  the  Legisla- 
ture. We  have  made  provisions  with 
reference  to  corporations  that  belonged  to 
the  Legislature,  but  it  has  been  uniformly 
put  upon  the  ground  that  the  Legislature 
could  not  be  trusted  with  that  particular 
legislation  because  of  the  pecuniary  cor- 
ruption that  was  brought  to  bear  upon 
the  subject. 

But  here  is  a  question  utterly  free  from 
any  consideration  of  the  kind.  There  is 
no  allegation  whatever  that  any  corrupt 
influences  have  ever  been  used  or  are 
likely  to  be  used  to  prevent  the  abolition 
of  the  usuiy  law,  or  its  modiflcation ; 
none  whatever.  It  is  simply,  therefore, 
an  assertion  upon  the  part  of  this  body, that 
whenever  they  think  a  law  ought  to  be 
passed  they  will  pass  it  in  the  fundamen- 
tal law.  I  do  earnestly  protest  against 
that  idea  getting  hold  of  the  popular 
mind.  It  has  already  spread  far  and 
wide.  Certainly  I  am  not  alone  in  the 
exjierience  I  have  had  upon  the  subject; 
Certainly  every  other  member  on  this 
floor  must  have  had  protest  after  protest 


from  intelligent  readere  of  the  proceed- 
ings of  this  Convention  against  the  mass 
of  matter  in  legislative  foriu  and  legisla- 
tive substance  that  we  are  incorporating  in 
the  Constitution.  Certainly  everybody 
here  has  heard  the  danger  stated  over  and 
over  again,  that  the  Constitution  that  we 
are  making  will  be  broken  down  by  its; 
own  weight ;  that  the  multitude  of  matters 
about  which  we  are  legislating  will  de- 
feat the  whole  instrument.  If  there  is 
any  question  imaginable  .that  belongs 
to  the  Legislature  and  not  to  a  Constitu- 
tional Convention,  I  submit  that  ques- 
tions aflfecting  the  rate  of  interest  for  the 
loan  of  money  belongs  to  that  category. 
Therefore,  whatever  my  opinion  might 
be  upon  this  subject,  as  I  said  in  the  be- 
ginning so  I  now  repeat,  I  could  not,  un- 
der any  circumstances,  be  induced  to 
vote  to  put  this  section  in  the  Constitu- 
tion. 

Mr.  Corson.  Mr.  Chairman  :  I  hearti- 
ly concur  in  the  views  just  expressed  by 
the  gentleman  from  Dauphin.  Whilst  it 
is  possible  that  if  I  were  in  the  Legisla- 
ture, I  might  be  induced  to  vote  for  a 
section  of  this  kind — I  do  not  know  that 
I  would,  and  I  do  not  know  that  I  would 
not — I  certainly  am  opposed  to  putting  it 
in  the  Constitution  of  the  State.  There 
are  many  reasons  why  it  should  not  go 
there.  I  suppose  that  a  man  may  have  a 
right  to  make  his  own  contract  for  the  use 
of  money  ;  but  it  may  be  possible  that  by 
providing  in  the  State  Constitution  that 
the  rate  of  interest  in  Pennsylvania  shall 
be  seven  i>er  cent.,  we  may  increa.se  the 
burdens  of  the  people,  already  too  heavy, 
and  this  may  so  trammel  us  in  the  future 
that  we  may  all  wish  that  we  had  never 
adopted  any  such  section ;  and  in  order 
that  we  may  save  ovirselves  from  that 
trouble  hereafter,  it  would  be  better  to 
leave  it  exactly  where  our  fathers  left  it, 
and  not  have  our  Constitution  burdened 
with  any  such  provision. 

The  Chairman.  Is  the  committee 
ready  for  the  question  ? 

Mr.  Knight.    What  is  the  question  ? 

The  Chairman.  The  question  is  upon 
the  amendment  of  the  gentleman  from 
Mifflin,  to  strike  out  all  after  the  word 
"lawful." 

Mr.  Knight.  If  this  amendment  is 
voted  down,  I  shall  ask  for  a  division  of 
the  section,  the  division  to  take  place  at 
the  word  ''lawful." 

Mr,  MacVeagh.  That  is  the  same  thing 
as  this  amendment. 
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Mr.  Knight.  I  Avould  like  to  take  the 
question  directly  on  both  parts  of  the 
section. 

Mr.  MacYeagh.  This  amendment  ac- 
complishes the  same  thing.  It  is  to  strike 
ont  tlie  latter  part  of  the  section,  and  a 
vote  upon  the  amendment  is  a  vote  upon 
the  latter  part. 

Mr.  Knight.  It  is  not  exactly  as  I  de- 
sire it  to  be,  but  I  suppose  I  must  be  sat- 
isfied with  it. 

Mr.  DcNNiNG.  Mr.  Chairman:  I  am  not, 
perhaps,  as  well  able  to  discuss  the  mer- 
its of  this  question  as  have  been  the  gen- 
tlemen who  have  preceded  me;  bvit  I 
think  that  this  is  one  of  those  questions 
that  appeal  directly  to  the  common  sense  of 
everj'  man  who  has  business  interests  in 
this  country.  It  is  evident  how  tliis 
question  i^resents  itself  to  the  legal  minds 
in  this  body.  The  legal  gentlemen  upon 
this  floor  oppose  the  sentiment  embodied 
in  the  section,  and  I  have  been  somewhat 
at  a  loss  to  account  for  it,  because  the  peo- 
ple generally  believe  that  the  views  of 
the  legal  fraternity  reflect  what  is  for  the 
best  interests  of  the  business  community. 
If  the  opinion  of  the  bar  is  not  attended 
with  this  result,  then  it  fails  to  accom- 
plish wliat  it  should  always  accomplish ; 
esiaeciaily  when  we  remember  the  im- 
portance that  is  given  to  the  opinions  of 
the  leading  members  of  the  legal  profes- 
sion everywhere.  Tliere  are  many  legal 
gentlemen  upon  this  floor  who  have  had 
large  experience  in  questions  of  this  char- 
acter; but  it  is  not  impossible  that  these 
gentlemen  have  not  that  personal  and 
sensitive  interest  in  this  subject  that  is 
necessarily  felt  by  those  who  are  actively 
engaged  in  the  various  business  pursuits 
of  the  country. 

I  do  not  speak  as  a  legal  gentleman; 
I  come  to  the  cousi  derstion  of  this  ques- 
tion simply  as  a  business  man,  guided,  I 
trust,  by  that  practical  common  sense 
which  has  always  marked  the  business 
men  of  this  country.  It  is  well  under- 
stood throughout  the  length  and  breadth 
of  this  entire  Commonwealth,  and  better 
understood  by  no  class  of  gentlemen  than 
by  the  legal  profession — that  the  statutes 
which  regulate  the  price  of  money  are 
wholly  disregarded.  In  none  of  the  or- 
dinary transaction  of  business  is  any  at- 
tention paid  to  paid  to  those  laws.  This 
is  a  truth  with  which  every  business  man 
is  familiar.  The  laws  as  they  exist  upon 
our  statute  books  do  not  govern  any  of  the 
transactions  that  take  place  among  busi- 
ness men.    It   is  equally  true  that  we 


should  have  no  laws  which  are  not 
obeyed,  and  if  this  law  which  it  is  pro- 
posed here  to  adopt  is  of  such  a  character 
that  the  business  men  of  the  countrj'-  will 
refuse  to  be  governed  by  it,  it  would  be 
folly  for  us  to  incorporate  it  in  the  Con- 
stitution. I  do  not  make  any  particular 
objection  to  tliis  section  on  the  ground 
that  this  is  legislation,  and  therefore  not 
a  proper  subject  for  our  consideration. 
Even  if  I  considered  it  legislative  in  its 
character,  I  do  not  know  that  I  would  ob- 
ject to  it  if  I  thought  it  for  the  best  inter- 
ests of  the  Commonwealth  that  it  should 
be  adopted.  If  it  is  the  duty^of  members 
of  this  Convention  to  make  a  fundamental 
law  that  shall  govern  the  people  of  this 
Commonwealth  and  out  of  which  shall 
grov/  the  enactments  that  shall  be  placed 
upon  the  statute  books,  let  us  place  our- 
selves squarely  upon  that  ground,  let  us 
refuse  to  legislate,  let  us  make  a  funda- 
mental law  such  as  the  people  will  be 
satisfied  with  and  such  as  future  Legisla- 
tures will  be  able  to  base  laws  upon  by 
which  to  govern  the  business  interests  of 
the  community. 

But  let  us  look  at  the  history  of  legisla- 
tion upon  this  subject.  I  recollect  dis- 
tinctly being  in  the  Legislature  in  1853, 
1854  and  1855,  and  in  two  of  those  years 
the  proposition  came  before  the  Legisla- 
ture to  increase  the  rate  of  interest  from 
six  to  seven  per  cent.  I  recollect  that  it 
received  about  fifteen  or  eighteen  votes, 
and  in  keeping  track  of  the  history  of  Leg- 
islatures after  that  period  down  to  the  pre- 
sent  time,  I  find  that  has  been  the  history 
of  the  Legislature.  It  has  not  answered 
the  great  demands  of  the  people  of  this 
Commonwealth.  The  people  who  are 
placed  in  a  position  where  they  want 
money,  when  they  are  forced  to  buy  it 
wish  to  be  able  to  buy  it  with  the  same 
freedom  that  they  can  buy  other  matters 
when  they  go  into  the  markets,  and  why 
not  ?  Why  should  we  not  have  the  same 
liberty  and  the  same  right  in  regard  to  buy- 
ing money  as  we  liaA'e  in  other  respects? 
I  take  it  that  it  is  the  only  true  principle 
that  can  govern  trade.  Why,  sir,  suppose 
a  man  has  a  property  upon  which  there  is 
a  mortgage  and  that  propert3^  is  endan- 
gered, and  he  can  only  save  that  property 
by  securing  money  at  an  interest  that  is 
not  now  legitimate  by  law  and  that  the 
law  does  not  allow  him  to  iirocure  it  at, 
why  should  he  not  have  the  right  to  buy 
that  money  at  a  price  that  will  save  his 
property,  as  well  as  he  has  the  right  to 
buy  any  other  matter  in  trade?    Why 
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not  ?  You  cannot  govern  it  by  law,  I  care 
not  what  price  you  fix. 

It  has  been  stated  here  by  gentlemen  re- 
peatedly tliat  the  Commonwealth  of  Penn- 
sylvania is  surrounded  by  States  that 
have  a  greater  rate  of  interest.  We  are 
told  that  in  the  State  of  New  Jersey  seven 
per  cent,  is  lawful.  We  have  simply  to 
cross  the  Delaware  to  go  there  and  we  can 
get  a  rate  of  interest  of  seven  per  cent. 
There  are  many  men  who  have  money 
that  they  cannot  employ  in  their  business, 
that  do  not  go  into  speculative  operations, 
but  who  are  willing  to  loan  it  out  at  inter- 
est. Suppose  such  a  man  in  the  city  of 
Philadelphia  having  $20,000  surplus,  he 
does  not  go  on  Third  street,  or  any  other 
street,  to  purchase  stock ;  he  does  not  go 
into  the  stock  gambling  operations,  or 
call  them  by  what  name  you  choose — I  do 
not  know  anything  about  them— but  he 
does  not  go  into  that  sort  of  operation  ;  he 
has  |20,000  ;  he  does  not  want  to  lock  that 
money  up  in  his  own  safe  at  home]; 
neither  does  he  want  to  put  it  into  specu- 
lations ;  what  shall  he  do  with  it?  He 
willlend'lt  to  some  good  friend  who  will 
pay  him  'the  legal  rate  of  interest.  He 
goes  to  my  friend,  (Mr.  Knight,)  if  you 
please.  He  tells  him  :  "The  legal  rate  of 
interest  is  six  percent;  I  have  $20,000: 
but  my  friend  Jones,  right  on  the  other 
side  of  the  Delaware  river,  will  give  me 
seven  per  cent."  Do  you  suppose  Mr. 
Knight  will  get  it  ?  Oh,  no.  Why  not  ? 
Has  he  less  confidence  in  Mr.  Knight? 
No,  but  he  has  more  confidence  in  seven 
per  cent.  Consequently,  he  will  cross  the 
Delaware— it  will  not  cost  him  more  than 
three  or  four  cents  to  cross  the  Delaware 
river— and  he  will  invest  his  money  at 
seven  per  cent,  instead  of  six. 

When  you  talk  about  the  Legislature 
fixing  this  matter,  my  observation  for  the 
last  twenty  years  teaches  me  to  believe 
that  the  Legislature  will  not  do  it.  Tell 
me  when  was  the  effort  ever  made  strong- 
er than  in  the  last  Legislature  ?  I  know 
gentlemen  made  speeches  on  that  subject 
on  the  two  sides,  and  addressed  them- 
selves to  the  common  sense  of  the  people 
of  this  Commonwealth,  and  I  know  that 
the  people  throughout  the  length  of  the 
Commonwealth  thought  on  this  subject ; 
but  when  the  Legislature  came  to  vote 
upon  the  question,  as  usual  they  failed  to 
meet  the  wants  of  the  people,  and  the 
proposition  was  voted  down,  and  we  were 
left  at  six  per  cent. ;  and  the  result  is  that 
if  a  man  prefers  to  go  over  the  line  into 
the  west  he  can  get  eight  per  cent,  for  his 


money,  or  if  he  wants  to  go  into  New 
York  or  New  Jersey  he  can  get  seven  per 
cent. ;  and  yet  in  Philadelphia  and  other 
parts  of  Pennsylvania  equally  competent 
to  pay  the  same  rate  of  interest  men  can- 
not get  money  becavise  others  outside  of 
the  State  will  pay  more. 

As  was  well  said  here  by  my  friend 
from  Philadelphia  to-day,  it  is  nothing 
but  the  substantial  interests  of  the  State 
of  Pennsylvania,  that  other  States  do  not 
possess,  which  keep  us  up.  New  Jersey 
has  them  not ;  Ohio  has  them  not ;  New 
York  has  has  them  not ;  and  no  other 
State  within  the  broad  Union  has  them 
but  the  State  of  Pennsylvania.  These 
substantial  interests  alone  keep  us  up  up- 
on a  lower  standard  for  money. 

The  Chairman.  The  gentleman's  time 
has  expired. 

Mr.  Mann.  It  seems  to  be  conceded, 
Mr.  Chairman,  by  the  friends  of  this  sec- 
tion that  it  is  legislation.  No  gentleman 
advocating  it  seems  to  take  issue  with  that 
position.  That  much  then,  I  take  it,  is 
clear  and  may  be  assumed — that  this  is 
legislation. 

Now,  Avhat  argument  is  made  to  jastif^- 
this  Convention  for  putting  it  into  the 
Constitution?  Why,  simply,  that  the 
Legislature  have  not  raised  the  rate  of 
interest  from  six  to  seven  per  cent,  and 
authorized  parties  to  make  their  own  con- 
tracts as  to  what  may  be  taken  above  that 
rate.  Thatistheonly  reason  given.  Why 
should  the  Legislature  do  that  unless  the 
people  have  demanded  it  ?  I  assert,  Mr. 
Chairman,  that  the  Legislature  has  re- 
flected the  popular  will  of  Pennsj'lvani  a 
on  this  question,  for  there  is  no  reason  that 
any  gentleman  can  give  why  they  have 
not  done  it.  It  has  been  said  already  in 
this  debate  that  this  is  not  one  of  those 
questions  in  regard  to  which  any  in- 
fluence is  brought  upon  the  Legislature 
to  induce  them  to  do  other  than  reflect 
the  will  of  tjje  people.  I  therefore  as- 
sume that  upon  this  question  the  Legis- 
Isture  is  as  likely  to  reflect  the  will  of  the 
people  as  this  Convention.  We  receive 
our  authority  from  the  same  source,  and 
there  is  no  earthly  reason  why  Ave  repre- 
sent the  people  upon  such  a  question  as 
this  any  better  than  the  Legislature  does. 
No  gentleman  can  give  any  reason.  I 
assert,  therefore,  that  the  Legislature  does 
reflect  the  will  of  the  people  upon  this 
question  and  will  continue  to  do  it. 

I  believe  that  the  people  of  Pennsylva- 
nia are  changing  their  sentiments  upon 
this  question,  and  on  sufficient  considera- 
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tionofthe  arguments  made  in  favor  of 
this  section  scattered  before  the  people,  I 
believe  they  will  change  then-  minds  on 
the  question  of  regulating  interest.  I  may- 
be mistaken,  but  it  makes  no  difference 
whether  they  will  or  not,  the  point  I 
make  is  that  it  is  pure  legislation  and 
nothing  else,  and  that  we  might  as  well 
legislate  upon  everj'  interest  of  the  people 
of  Pennsylvania  as  upon  this  one,  unless 
it  can  be  shown  that  the  Legislature  have 
disregarded  the  wishes  of  the  people,  and 
I  think  no  gentleman  will  undertake  to 
show  that  in  regard  to  this  matter  the 
Legislature  have  not  truly  represented 
the  wishes  of  the  masses.  The  little  ex- 
perience that  I  had  in  the  Legislature  con- 
vinced me  that  the  members  were  ex- 
ceedingly anxious  to  reflect  the  will  of 
their  constituents  upon  this  question,  and 
instead  of  the  eighteen  votes  in  1854  which 
this  proposition  received  it  was  carried 
through  one  branch  of  the  Legislature  in 
1867,  and  it  will  be  carried  through  both 
branches  of  the  Legislature  just  so  soon  as 
the  people  earnestly  demand  it. 

But  to  insert  the  section  under  consid- 
eration into  the  Constitution  will  load  it 
down  unnecessarily.  Whether  there  be 
a  majority  in  favor  of  it  or  not,  it  will 
drive  away  from  the  support  of  the  in- 
strument which  we  are  to  submit  to  the 
people  a  large  classof  voters  that  we  need, 
a  large  class  of  the  most  conscientious, 
upright,  earnest  men  in  this  Common- 
wealth. You  cannot  go  out  into  a  single 
county  in  this  State  among  the  people,  the 
hard-working  farmers  who  are  in  debt, 
and  find  a  man  who  does  not  believe  that 
this  proposition  will  be  to  his  injury.  Gro 
out  among  the  people  anywhere  and  find 
intelligent  farmers  and  talk  to  them  upon 
this  question,  and  they  will  say  invaria- 
bly, "that  is  against  our  intereste,  it  is  un- 
friendly to  us,"  and  they  will  be  driven 
away  from  the  support  of  the  instrument 
which  we  present  to  them,  by  our  insert- 
ing it  in  the  Constitution. 

Now,  is  there  any  such  pressing  necessi- 
ty for  this  proposition  as  will  justify  load- 
ing down  our  work  in  that  way,  driving 
away  from  its  support  that  class  of  men, 
thever^  best  in  the  Commonwealth?  I  have 
heard  within  the  last  week  a  number  of 
very  earnest  farmers  in  Chester  county,  in 
Delaware  county  and  in  Lancaster  county, 
who  were  more  interested  and  stirred  up 
upon  this  proposition  than  anything  else 
we  were  talking  about,  and  they  invaria- 
bly said,  without  any  exception,  "if  you 
put  that  proposition  into  the  Constitution 


we  will  vote  against  it ;  we  do  not  care 
how  much  virtue  you  put  into  it,  because 
we  cannot  stand  that  load ;  we  ai'e  now 
paying  all  we  can  afford  to  pay,  and  if 
you  jjut  that  proposition  into  the  Consti- 
tution we  will  go  against  it." 

Mr.  Hazzakd.  Will  the  gentleman  al- 
low me  to  interrupt  him  ? 

Mr.  Mann.    Certainly. 

Mr.  Hazzard.  Although  the  Legisla- 
ture has  not  passed  this  law  raising  the 
rate  of  interest,  is  it  not  practically  raised 
by  the  very  persons  who  the  gentleman 
says  are  opposed  to  it  paying  a  higher  rate 
throughout  the  State  ? 

Mr.  Mann.  I  do  not  understand  the 
question  of  the  gentleman. 

Mr.  Hazzard.  I  understood  the  gen- 
tleman from  Potter  to  say  that  it  was  not 
asked  for  by  the  people,  and  yet  that  they 
are  paying  a  larger  interest  now  all  over 
the  State. 

Mr.  Mann.  A  portion  of  them  are,  but 
a  great  many  of  them  are  not.  But  this 
proposition  will  raise  the  interest  of  every 
man  who  is  in  debt.  There  is  not  a  mort- 
gage, or  a  judgment,  or  a  promissory  note 
standing  out  that  will  not  have  the  interest 
raised  one  per  cent,  by  the  passsage  of 
this  section. 

Mr.  MacVkagh.  Will  the  gentleman 
from  Potter  allow  an  interruption  for  a 
moment,  to  ask  him  whether  he  has  seen 
a  very  striking  proof  of  the  accuracy  of 
the  statement  he  has  just  made,  in  the 
New  York  papers  of  yesterdaj^  which 
show  that  in  the  Senate  of  that  State,  the 
papers  agree  in  stating,  a  bill  of  this  char- 
acter was  reconsidered  after  it  had  been 
passed,  and  was  voted  down  on  the  ex- 
press statements  of  many  members  froni 
the  rural  districts  that  on  intercourse  with 
their  constituents  they  found  it  was  so  en- 
tirely odious  to  them  that  they  had  to 
change  their  votes. 

Mr.  Mann.  That  is  the  exact  truth,  as 
I  understand  it,  and  that  is  the  feeling  of 
this  Commonwealth  among  the  farmers, 
so  far  as  I  know. 

Now,  this  section  would,  without  any 
consent  upon  their  part,  increase  the  rate 
of  interest  which  those  in  debt  are  paying 
upon  all  indebtedness;  and  we  cannot 
afford  to  make  that  increase  u^ion  the 
debtor  portion  of  the  people  of  Pennsyl- 
vania, without  their  consent.  If  the  sec- 
tion said  that  the  legal  rate  of  interest 
should  remain  at  six  per  cent.,  but  that 
parties  might  agree  to  pay  a  higher  rate, 
it  would  be  less  offensive  than  in  the 
form  it  now  stands.     As  it  now  stands. 
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you  cannot  afford  to  put  it  into  the  Con- 
stitution, and  I  maintain,  Mr.  Chairman, 
that  you  cannot  afford  to  put  any  legisla- 
tion of  this  character  into  the  Constitu- 
tion. Legislation  of  this  Convention  can 
only  be  justified  on  the  ground  stated  by 
the  gentlemen  from  Dauphin,  (Mr.  Mac- 
Veagh,)  to  remedy  an  evil  that  the  Legis- 
lature have  refused  to  remedy  upon  the 
demand  of  the  people.  I  maintain  upon 
this  question  the  people  have  not  de- 
manded it,  either  by  the  public  press  or 
public  meetings,  or  by  petitions  sent  to 
the  Legislature.  By  no  form  that  ex- 
presses public  opinion  in  Pennsylvania  is 
this  change  demanded.  I  concede  that 
men  who  have  given  this  subject  their 
attention,  like  the  gentleman  from  Phila- 
delphia, (Mr.  Knight,)  and  other  men 
over  the  State,  have  pressed  it  on  the 
Legislature,  and  they  have  gained  a 
great  many  converts  to  their  view  ;  but 
the  people  have  never  done  it,  and  it  will 
take  a  great  deal  of  education  on  the 
part  of  the  advocates  of  this  measure  to 
bring  the  people  up  to  its  support.  There 
is  not  time  to  do  it  between  this  and  the 
time  when  this  Constitution  ought  to  be 
submitted  to  them. 

If  this  section  were  amended  so  as  to 
leave  the  legal  rate  of  interest  at  six  per 
cent.,  and  strike  out  the  last  part  of  it, 
then  I  should  be  heartily  in  favor  of  it.  I 
am  myself  in  favor  of  free  competition  in 
contracts  and  the  freest  liberty  on  the 
part  of  the  people  to  make  their  own  con- 
tracts. I  would  not  restrict  them  by  an 
act  of  Assembly;  and  if  I  were  in  the  Leg- 
islature and  this  was  an  act  of  assembly, 
I  would  vote  for  it  as  I  did  four  years  ago, 
because  I  believe  that  it  would  be  for  the 
interest  of  the  people;  but  I  might  be 
mistaken  and  I  ana  unwilling  to  put  it 
into  the  Constitution  where  there  would 
be  no  possibility  of  making  any  change. 

For  these  reasons,  and  many  others 
which  might  be  given,  I  hope  this  section 
will  not  be  adopted  either  in  the  form  that 
it  now  stands  or  after  this  amendment 
may  be  voted  up  or  down,  either,  it  will 
make  no  diff'erence  so  far  as  I  am  con- 
cerned. My  chief  objection  to  it  is  tliat  it 
will  in  any  event  load  down  the  work  of 
this  body  with  an  unnecessary  burden, 
one  that  is  in  no  way  called  for,  one  that 
there  is  doubt  in  the  minds  of  a  great 
many,  even  if  it  was  an  act  of  assembly, 
whether  it  ought  to  be  passed  or  not;  and 
that  of  itself  is  sufficient  reason  why  this 
Convention  ought  not  to  adopt  it. 


Mr.  J.  N.  PuRViANCE.  Mr.  Chairman  : 
I  desire  to  occupy  the  attention  of  the 
committee  perhajis  not  three  minutes; 
but  I  have  a  view  of  this  question  some- 
what different  from  what  has  been  ex- 
pressed by  any  gentleman  who  has  ad- 
dressed the  committee. 

I  take  it  that  if  we  adopt  this  section, 
whatever  good  might  be  in  our  Constitu- 
tion in  itself,  it  would  be  a  weight  to  carry 
down  the  whole  Constitution.  It  estab- 
lishes one  of  the  worst  sj^stems  of  usury 
and  upon  the  largest  and  most  extensive 
scale  that  could  be  conceived  of  by  any 
one,  and  places  the  poor  and  needy  in  the 
power  of  the  money-changers,  and  they 
are  to  be  tempted  to  violate  the  Divine 
law.  Wlien  the  Almighty  made  laws 
against  visury  it  was  not  because  He 
wanted  money,  for  all  the  money  of  the 
world  was  His;  but  it  was  the  demoral- 
izing effect  that  was  struck  down  in  the 
usury  law. 

Here  you  propose  to  do  what  no  State 
in  this  Union  has  done,  to  throw  money 
free  upon  the  market  as  an  article  of  bar- 
gain and  sale;  and  if  you  do  so,  depend 
upon  it,  the  moral  community  will  per- 
haps see  it  in  the  view  I  have  now  pre- 
sented it,  and  it  will  carry  down  the  best 
Constitution  you  could  possibly  make 
and  present  to  the  people  of  the  State. 

I  do  therefore  hope  that  the  section  en- 
tire will  be  voted  down  by  almost  a  unan- 
imous vote  of  this  Convention. 

Mr.  Struthers.  Mr.  Chairman :  In 
the  first  place,  I  am  opposed  to  the  en- 
tire section ;  in  the  next  place,  I  am 
in  favor  of  the  pending  amendment, 
which  proposes  to  strike  out  the  second 
clause,  "all  national  and  other  banks  of 
issue  shall  be  restricted  to  the  rate  of 
seven  per  centum  perannum."  I  can  see 
no  reason  whatever  for  striking  out  the 
banks. 

If  we  are  going  to  make  a  common  strife 
for  money  by  bargaining,  let  us  have  all 
the  money  of  the  country  and  all  the 
money-loaners  in;  and  let  the  competition 
be  as  general  as  possible.  I  should  like  to 
know  what  reason  there  can  be  why  the 
hands  of  the  banks  should  be  tied,  wlien 
you  allow  every  broker  and  every  other 
money-lender  in  the  country  to  make  his 
bargains  for  a  larger  price.  You  propose 
to  tie  up  and  exclude  from  the  reach  of 
the  people  the  money  in  the  hands  of  the 
banks,  and  if  it  has  its  full  effect  it  will  go 
to  force  the  banks  to  wind  up  their  busi- 
ness. If  the  section  is  to  ixxss  at  all,  I 
hope  this  dause  of  it  will  not  remain.  Let 
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all  the  money-loanors  of  the  State,  both 
banks  and  individual  capitalists,  be  plac- 
ed on  an  equality.  I  make  that  as  an  ob- 
jection specially  to  the  ]Droposed  amend- 
ment. 

I  am  opposed  to  the  whole  section,  and 
I  will  state  one  or  two  reasons  for  my  op- 
position. In  the  first  place,  I  think  this 
matter  of  interest  ought  to  be  regulated 
by  the  national  government.  It  is  all 
wrong,  it  leads  to  confusion,  it  leads  to 
injury  in  trade  and  business  everywhere, 
and  does  more  injury  throughout  the 
country  than  any  other  one  thing,  perhapS) 
that  we  have  thirty-ftve  or  thirty-six  dif- 
ferent rates  of  Interest  established  in  the 
different  States  of  the  Union,  where  the 
trade  and  commerce  ought  to  be  common. 
Congress  has  the  right  to  regulate  com- 
merce between  the  States.  Money  is  the 
regulator,  the  medium  of  commerce,  by 
whicli,  better  than  in  any  other  way,  you 
can  regulate  that  commerce.  It  appears  to 
Hie  therefore,  that  the  proper  place  for 
considering  this  matter  is  in  Congress ; 
that  we  ouglit  not,  as  States,  to  be  consid- 
ering it  at  all.  It  may  be,and  undoubtedly 
is,  necessary  and  proper,  until  Congress 
shall  have  acted  ou  the  subject,  to  have 
some  State  laws  still  remain  ;  but  it  ap- 
pears to  me  to  be  a  very  dangerous  exper- 
iment to  place  a  provision  on  the  subject 
in  the  Constitution  and  make  a  perpetuity 
of  it.  If  the  general  government  should, 
as  I  think  they  ought,  and  as  I  think 
upon  consideration  they  will  do  at  no  very 
distant  day,  adopt  a  general  rate  of  inter- 
est for  the  whole  country,  then  the  State 
laws  ought  to  conform  to  it  or  be  abolish- 
ed ;  but  if  you  have  it  in  the  Constitution 
of  the  State,  you  cannot  conform  to  the 
general  law  without  altering  the  Consti- 
tution. 

In  the  next  place,  on  the  merits  of  the 
question  Itself,  it  appears  to  me  that  the 
rate  of  interest  in  Pennsylvania  is  quite 
high  enough.  The  mode  of  ascertaining 
what  money  is  worth,  if  gentlemen  will 
regard  it  in  that  way,  and  put  a  valuation 
upon  money,  is  to  ascertain  what  the  in- 
dustrial interest  of  the  country  can  realize 
upon  an  equal  amount  of  capital  embrac- 
ed in  their  various  businesses.  I  know 
of  no  reason  why  a  capitalist  should  sit  in 
his  office  and  loan  his  monej'  and  make  a 
larger  profit  upon  it  than  the  industrious 
mechanic,  the  manufacturer,  the  farmer 
and  the  merchant  can  make  in  the  exer- 
cise of  their  legitimate  business.  There 
ought  to  be  an  equality  kept  up  between 
the  capitalist  and  the  laboring  and  indus- 


trial pursuits  of  the  country.  Whenever 
you  permit  these  high  rates  of  interest 
tliat  will  allow  the  capitalist  to  pile  up  his 
gains  much  more  rapidly  than  by  any  pos- 
sibility' any  of  the  industries  of  the  coun- 
try can  do,  you  are  legislating  so  far  in 
favor  of  capital  against  labor,  to  which  I 
am,  and  always  have  been,  opposed.  If 
you  want  to  enrich  your  country,  it  must 
be  by  legislating  in  that  direction  which 
will  build  up  the  industrial  pursuits  and 
interests,  not  by  tearing  them  down,  not 
by  sacrificing  them  to  the  cupidity  of  Shy- 
locks. 

Now,  sir,  I  have  in  my  mind  and  might 
relate  here,  but  I  do  not  wish  to  occupy 
the  time,  many  instances  I  have  known 
of  manufacturers  who  were  a  little  hard 
up,  who  thought  by  the  use  of  a  little 
more  money  they  could  secure  pres- 
ent relief,  advance  their  business,  in- 
crease their  profits  and  ail  that.  They 
were  tempted  to  go  into  the  market 
to  borrow  money,  and  they  borrowed 
it.  It  was  loaned  to  them  often  in  viola- 
tion of  our  present  laws,  at  excessive 
rates,  at  larger  rates  in  fact  than  they 
could  possibly  make  by  the  successful 
pursuit  of  their  business.  If  they  had  the 
money  on  hand,  the  profits  in  the  exer- 
cise of  their  business  would  not  be  equiv- 
alent to  the  amount  they  were  paying  for 
the  loan  of  the  money.  The  consequence 
inevitably  was  that  all  such  concerns  were 
entirely  broken  up  and  ruined,  and  their 
property  fell,  at  fifty  per  cent,  of  its  value, 
perhaps,  into  the  hands  of  the  capitalists 
loaning  the  money ;  so  that  the  capital- 
ists made  not  only  their  ten  per  cent.,  but 
perhaps  fiftj'-  or  sixty  per  cent,  on  their 
investments  or  loans,  whilst  the  luckless 
sons  of  toil  were  driven  into  bankruptcy 
and  their  families  and  dependants 
thrown  out  of  house,  home  and  all  the 
comforts  laid  up  by  years  of  hard  labor, 
industry  and  economy. 

But,  sir,  I  will  not  occupy  time.  I  hope 
the  whole  of  this  section  will  be  voted 
down. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  Mif- 
flin (Mr.  Andrew  fleed)  to  strike  out  af- 
ter the  word  "  lawful,"  in  the  thiid  line, 
the  words  :  "All  national  and  other  banks 
of  issue  shall  be  restricted  to  the  rate  of 
seven  per  centum  per  annum." 

The  question  being  put,  there  were  on 
a  division :  Ayes  eight ;  less  than  a  ma- 
jority of  a  quorum. 

Mr.  Harry  White.  I  ask  that  the 
negative  vote  be  taken  also. 
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The  Chairman.  Less  than  a  majority 
of  a  quorum  voted  in  the  affirmative. 

Mr.  Harry  White.  We  have  talien 
the  negative  side  when  the  request  has 
been  made. 

The  Chairman,  At  the  request  of  the 
gentleman  from  Indiana,  the  Chair  will 
put  the  question  on  the  other  side.  Those 
opposed  to  the  amendment  of  the  gentle- 
man from  Mifflin  will  rise. 

Mr.  MacConnell.  That  is  against  our 
rule. 

Twenty-seven  delegates  voted  in  the 
negative. 

Se  the  amendment  was  rejected. 

Mr.  D.  W.  Patterson.  I  move  to 
amend  the  section  by  striking  out  the 
word  "  seven"  in  the  second  line  and  in- 
serting "six  "  as  the  rate  of  interest.  As 
this  question  has  been  discussed,  I  shall 
make  no  remarks  on  my  motion. 

The  amendment  was  rejected,  there 
being  on  a  division  :  Ayes  ten  ;  less  tkan 
a  majority  of  a  quorum. 

Mr.  Patton.  I  move  to  strike  out  the 
entire  section  and  insert  the  following  as 
a  substitute : 

"The  legal  interest,  within  this  Com- 
monwealth, shall  be  at  the  rate  of  seven 
per  centum  per  annum,  when  paid  in  ad- 
vance ;  and  eight  per  centum  per  annum, 
when  paid  at,  before,  or  after  the  end  of 
the  period  for  which  moneys  shall  be 
loaned,  or  notes,  bonds,  judgments  or 
other  evidences  of  indebtedness,  shall  be- 
come due  or  payable ;  and  the  penalty 
for  exacting  any  greater  amount  or  rate 
of  interest,  directly  or  indirectly,  as 
bonus  or  otherwise,  than  is  herein  estab- 
lished, shall  be  a  forfeiture  of  the  exces- 
sive interest  exacted,  and  twenty  per 
eentum  of  the  principal,  for  the  use  and 
benefit  of  the  borrower,  who  may  sue  for 
and  recover  the  same,  with  costs,  before 
any  magistrate  or  court  of  competent 
jurisdiction  ;  and  who  shall  be  a  compe- 
tent witness  to  prove  the  demand  or  re- 
ceipt of  such  excessive  interest,  and,  in 
ease  the  borrower  shall  fail  to  prosecute 
for  the  recovery  of  such  forfeiture  within 
a  year  after  such  illegal  exaction,  then 
any  other  person  may,  in  like  manner, 
sue  for  and  recover  the  same  for  his  or 
her  own  use  and  benefit." 

The  amendment  was  rejected. 

Tlie  Chairman.  The  question  recurs 
on  the  adoption  of  the  section. 

The  section  was  rejected,  there  being 
on  a  division,  ayes  thirty -one  ;  less  than  a 
majority  of  a  quorum. 


The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows : 

Section  2.  The  Legislature  may  pro- 
vide for  the  establishment  of  mining 
schools  to  be  located  in  the  coal  regions 
of  Pennsylvania  for  free  instruction  in 
mining  and  the  mechanic  arts  and 
sciences. 

Mr.  MacVeagh.  I  trust  this  section 
will  be  voted  down.  It  is  a  mere  power 
that  the  Legislature  possess  now  in  the 
fullest  measure.  I  do  not  want  to  detain 
the  Convention,  but  indeed  I  trust  we 
shall  vote  down  every  section  of  this 
report. 

The  section  was  rejected. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows  : 

Section  3.  No  combinations  of  employ- 
ers or  employed  to  enable  the  one  to  con- 
trol the  business  operations  of  the  otlier, 
nor  combinations  to  maintain  arbitrary 
prices  for  manufactures,  merchandise  or 
the  products  of  labor  of  any  description, 
or  for  labor  itself  (including  professional 
services)  shall  be  allowed.  Nor  shall  any 
combination  of  individuals,  associations 
or  corporations  to  obstruct  the  free  course 
of  trade,  or  to  make  or  niaintain  arbiti'ary 
rates  for  freight  or  passage  on  rivers,  rail- 
ways or  canals  be  permitted,  and  the 
Legislature  shall  pass  laws  to  prevent  and 
punish  such  combination. 

Mr.  Mott.  Mr.  Chairman  :  This  sec- 
tion was  very  carefully  considered  in  com- 
mittee. The  mover  of  it  is  not  here,  and  I 
do  not  think  it  ought  to  be  disposed  of  in 
his  absence.  I  was  opposed  to  the  consid- 
eration of  this  report  until  some  gentle- 
men of  the  committee  who  had  had  cer- 
tain sections  under  their  particular  charge 
were  present ;  but  the  Convention  deter- 
mined otherwise.  I  believe  this  is  a  whole- 
some section  and  would  result  m  great 
good.  There  is  one  clause  in  it  that  prob- 
ably will  not  meet  Avith  the  approbation 
of  this  Convention,  constituted  as  it  is.  I 
refer  to  that  clause  which  saj^s  that  there 
shall  be  no  combinations  of  professional 
men  to  regulate  the  prices  of  their  labor. 
I  do  not  expect  that  would  meet  the  ap- 
proval of  this  body.  But,  sir,  the  busi- 
ness men  of  the  State  should  be  protected 
against  combinations  of  employees  to  gov- 
ern their  business,  and  laborers  should  be 
protected  against  combinations  to  opiJreSvS 
them.  That  is  all  this  section  means.  I 
move  to  amend  it  by  striking  out  the 
words  in  parentheses. 
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The  Chaibman.  The  gentleman  from 
Pike  moves  to  amend  the  section  by 
striking  out  the  words  "including  pro- 
fessional services,"  in  the  fourth  and  fifth 
lines. 

The  amendment  was  rejected. 

Mr.  Struthers.  I  move  to  amend  in 
the  seventh  line  by  inserting  after  the 
words  "arbitrary  rates,"  the  words  "  for 
the  use  of  money  or." 

Mr.  MacVeagh.  If  the  gentleman  will 
allow  me,  I  suggest  to  him  that  it  is  prob- 
ably the  sense  of  the  Convention  to  vote 
this  section  down. 

Mr.  Struthers.  But  if  it  should  not 
happen  to  be  voted  down  I  want  these 
words  in. 

Mr.  MacVeagh.  I  do  not  think  the 
chance  is  worth  spending  time  upon  on 
an  amendment. 

Mr.  Dunning.  I  am  entirely  satisfied 
that  it  is  not  worth  while  to  make  any 
statement  in  favor  of  this  section  or  any 
other  of  this  report ;  but,  sir,  I  do  feel 
like  saying,  as  this  was  the  only  commit- 
tee of  which  I  had  the  honor  of  Fjeing  a 
member,  that  I  did  not  very  fully  concur 
with  all  the  provisions  that  are  reported 
in  this  article.  I  do  not  take  back,  how- 
ever, anything  that  I  said  in  reference  to 
the  first  section.  But  when  I  remember 
that  the  distinguished  chairman  of  this 
committee  (Mr.  Finney)  is  absent,  and 
when  I  remember  also  that  the  distin- 
guished gentleman  from  Allegheny  (Mr. 
W.  H.  Smith)  who  had  the  section  now 
under  consideration  more  at  heart  than 
perhaps  any  other,  is  also  absent,  I  do 
think  it  a  little  unkind  for  gentlemen  to 
get  vip  here  and  say  there  is  no  use  talking 
about  even  an  amendment  to  a  section  of 
this  report  because  the  whole  thing  is  go- 
ing to  be  voted  down  anj^way !  It  seems 
to  me  as  if  those  gentlemen  ought  to  be 
here ;  or  perhaps  I  ought  to  say  that  the 
report  should  be  postponed.  I  will  not 
say  a  word  about  their  absence.  Excuse 
me  for  putting  it  in  that  shape.  [Laugh- 
ter.] Perhaps  the  proper  motion  would 
be  to  postpone  the  consideration  of  this 
report  until  those  gentlemen  were  pres- 
ent. I  dislike  very  much  to  see  proposi- 
tions that  I  know  those  gentlemen  have 
so  much  at  heart,  slaughtered  liere  in  this 
manner.  1  believe  that  If  those  gentle- 
men were  here,  they  could  present  such 
arguments  to  this  Convention  as  perhaps 
would  startle  gentlemen  who  think  that 
a  proposition  of  this  kind  should  be  voted 
down  without  argument. 


In  consideration  of  all  these  points,  1 
move  that  the  further  consideration  of 
this  report  be  postponed  until  those  gen" 
tlemen  return. 

Mr.  Broomall.    That  is  not  in  order. 

Mr.  Dunning.  Then  I  shall  make  two 
more  speeches  upon  it.     [Laughter.] 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Warren  (Mr.  Struthers)  to  insert,  after 
the  word  "i-ates,"  in^the  seventh  line,  the 
words,  "for  the  use  of  money  or." 

The  amendment  was  rejected. 

Mr.  Dunning.  I  move  that  the  com- 
mitte  rise,  report  progress,  and  ask  leave 
to  sit  again. 

The  motion  was  not  agreed  to. 

The  Chairman.  T;he  question  recurs 
on  agreeing  to  the  third  section. 

The  section  was  rejected. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows: 

Section  4.  The  Legislature  shall  pro- 
vide by  law  for  such  appliances  and  reg- 
ulations in  mines,  manufactories  and 
workshops,  and  in  the  erection  of  build- 
ings, as  may  be  necessary  to  protect  the 
health  and  secure  the  safety  of  the  opera- 
tives, and  shall  by  law  regulate,  and  may 
prohibit,  the  employment  of  children  un- 
der the  age  of  ten  years  in  minesand  man- 
ufactories. 

Mr.  Harry  White.  Mr.  Chairman  :  I 
know  how  impatient  we  all  are  ;  I  know 
that  the  feeling  of  a  majority  of  the  com- 
mittee of  the  whole  seems  to  be  against 
this  whole  report ;  but  I  hope  the  commit- 
tee will  pause  before  thej^  summarily  vote 
down  this  section.  This  section  has  merit 
in  it.  It  is  innocent,  and  it  is  useful.  It 
can  do  no  possible  harm.  On  the  contrary, 
it  may  rally  to  the  support  of  our  Consti- 
tution many  hundreds  of  votes.  This  is 
the  only  provision  that  has  been  made 
thus  far  in  this  Constitution  in  behalf  of 
the  mining  interests  of  this  Common- 
wealth, 111  behalf  of  the  men  who  dig  under 
the  ground.  This  is  not  the  only  Consti- 
tution in  which  a  provision  of  this  kind  is 
to  be  found.  It  may  not  be  offensive  to 
observe  that  a  provision  somewhat  similar 
to  this  is  to  be  found  in  most  of  the  Con- 
stitutions of  those  States  where  mining  is 
a  large  interest. 

Sir,  this  section  is  but  a  recognition  of 
the  virtue  of  that  which  the  Legislature 
has  already  done.  It  is  but  a  recognition 
by  this  Convention  of  what  is  known  as 
the  law  passed  by  the  Legislature  for  the 
ventilation  of  our  mines.    That  law  was 
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the  offspring  of  the  great  Avondale  disas- 
ter of  1869. 

The  necessity  of  that  legislation  has 
been  approved  by  the  common  sense  and 
intelligence  and  good  feeling  of  this  Com- 
monwealth. This  is  an  injunction  to  the 
Legislature  that  they  shall  continue  to 
pass  enactments  of  that  kind  when  they 
are  found  necessary.  No  harm  can  re- 
sult from  it;  much  good  may  occur.  1 
hope  this  section  will  be  adopted. 

Mr.  Dunning.  I  hope,  sir,  that  this 
Convention  will  be  very  cautious  how 
it  adopts  any  proposition  of  this  commit- 
tee. In  looking  around  me,  I  see  not  the 
distinguished  chairman  (Mr.  Finney.) 
The  member  from  Washington  (Mr. 
Hazzard)  is  absent  and  several  others,  and 
while  my  friend  from  Indiana  (Mr.  Harry 
White)  speaks  of  those  gentlemen  who 
are  digging  underground 

Mr.  Worrell.    Mr.  Hazzard  is  here. 

Mr.  Dunning.  I  am  delighted  to  find 
that  Mr.  Hazzard  is  here  to  respond. 
There  are  gentlemen  digging  above 
ground  on  various  propositions  that  have 
l>een  introduced  on  the  subject  of  usury, 
itc,  and  I  think  they  ought  to  have  an 
equal  right.  I  hope  this  Convention  will 
be  careful  how  they  adopt  any  of  the 
propositions  in  the  report  of  this  com- 
mittee in  the  absence  of  a  majority  of  its 
members.  They  have  rejected  most  of 
them,  so  far,  and  they  have  refused  to 
postpone  action  until  those  gentlemen  re- 
turn. Many  other  gentlemen  in  this  Con- 
vention have  assumed  the  privilege  and 
the  right  to  absent  themselves,  and  in 
consequence  of  their  absence  we  have 
agreed  to  postpone  important  matters  in 
which  they  were  interested  ;  but  this  is  a 
committee  that  was  put  down  at  the  tail 
end  of  our  list,  that  a  few  gentlemen  were 
slipped  on  to,  because  there  was  no  other 
place  for  them  [laughter;]  and  perhaps 
the  easiest  way  is  to  vote  down  everything 
they  report,  as  suggested  by  the  gentle- 
man from  Dauphin,  clean  ovit  the  whole 
thing,  scoop  it  up,  and  just  carry  out  what 
was  originally  intended.     [Laughter.] 

Mr.  MacVeagh.  I  simply  want  to  say 
that  I  shall  vote  against  this  for  the  exact 
reason  given  by  the  gentleman  from  In- 
diana, that  there  is  not  the  slightest 
earthly  necessity  for  it.  The  Legislature 
has  already  acted  upon  the  subject;  and 
it  might  be  considered  as  an  appeal  to  the 
miners  to  show  that  we  were  in  sympathy 
and  gave  oiir  sympathy  to  a  bill  that  had 
been  passed  three  or  four  years  ago  in 
their  aid.    Now,  the  miners  of  this  State 


are  not  so  ignorant  as  to  regard  that  mat- 
ter of  any  value  whatever ;  and,  even  if 
they  did,  it  would  not  be  right  for  us  to 
put  something  in  the  fundamental  law 
which  the  gentleman  hinaself  admits  has 
no  possible  value  in  it. 

Mr.  Harry  White.  Mr.  Chairman  : 
I  should  have  said  nothing  further  but 
for  the  observation  of  the  delegate  from 
Dauphin.  He  misapprehended  me  en- 
tirely when  he  remarked  that  I  admitted 
that  this  had  no  force  whatever  in  it.  I 
did  not  say  so. 

As  to  his  remark  that  the  miners  of  this 
State  are  too  sharp  to  be  caught  by  a  trick 
of  this  kind,  Mr.  Chairman,  I  regard  it  as 
no  trick.  This  is  a  slur  and  a  reflection 
upon  the  hard  working  miners  who  are 
voters,  who  are  our  peers,  whose  votes  at 
the  polls  are  necessary  to  secure  the  adop- 
tion of  this  Constitution.  I  care  not  for 
demagoging ;  it  is  in  no  spirit  of  dema- 
goging  that  I  advocate  this.  This  sec- 
tion has  merit.  This  section  contem- 
plates that  we  are  caring  for  this  large 
interest.  We  do  not  desire  to  dema- 
gogue though  we  desire  to  legislate  for 
them,  as  representatives  of  the  sovereign- 
ty of  this  State  here  assembled,  and  exer- 
cising for  our  masters  a  great  duty.  We 
desire  to  show  them  all  that  all  their  in- 
terests are  cared  for  by  us.  I  think  it  is 
prudent  for  us  to  provide  m  this  way,  not 
for  the  purpose  of  throwing  chaff  to  the 
wind,  but  for  the  purpose  of  regarding 
and  protecting  the  substantial  interests  of 
this  Commonwealth. 

Mr.  Dunning.  The  author  of  this  sec- 
tion, (Mr.  J.  M.  Wetherill,)  who  is  de- 
voted to  the  mining  interest,  is  absent, 
and  I  hope  the  question  will  not  be  taken 
in  his  absence. 

The  Chairman.  The  question  is  on 
the  section. 

'  The  section  was  rejected ;  there  being  on 
a  division  ayes  twenty-two ;  less  than  a 
majority  of  a  quorum. 

Mr.  Mann.  I  rise,  Mr.  Chairman,  to  a 
question  of  privilege.  At  the  request  of 
the  gentleman  from  Philadelphia,  (Mr. 
Knight,)  who  desires  to  have  a  division 
of  the  first  section,  I  move  to  recoasider 
the  vote  by  which  that  section  was  de- 
feated. 

Mr.  Corson.    I  second  that  motion. 

The  Chairman.  Did  the  gentleman 
from  Potter  vote  with  the  majority? 

Mr.  Mann.    I  did. 

The  ChxVIRMAn.  It  is  moved  to  recon- 
sider the  vote  by  which  the  first  section 
of  this  article  was  rejected. 
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The  question  was  put  on  the  motion  to 
re-consider  and  a  division  was  called  for. 

Mr.  J.  Price  Wethekill.  I  call  for  a 
count  of  the  House,  for  the  simple  reason 
that  we  never  can  act  if  we  have  not  a 
quorum  here.  It  is  folly,  sir,  to  sit  here 
and  lose  important  sections  merely  with 
a  minority'  of  the  Convention. 

Mr.  Hat.  I  raise  a  question  of  order  ; 
that  a  vote  is  being  taken,  and  nothing  is 
in  order  while  that  is  being  taken  except 
to  take  that  vote.  A  count  of  the  House 
cannot  be  had  until  the  vote  is  taken  and 
declared. 

The  Chairman.  The  point  of  order  is 
well  taken.  The  question  is  on  the  mo- 
tion of  the  gentleman  from  Potter,  second- 
ed by  the  gentleman  from  Montgomery, 
to  reconsider  the  vote  upon  the  first  sec- 
tion. 

The  motion  to  reconsider  was  not  agreed 
to,  there  being,  on  a  division,  ayes  twenty  ; 
less  than  a  majority  of  a  quorum. 

Mr.  Harry  White.  Now,  inasmuch 
as  it  has  just  been  reported  that  less  than 
a  majority  of  a  quorum  is  present,  I  move 
that  the  committee  rise.  I  submit  that 
the  rule  is  that  when  less  than  a  quorum 
is  present  the  Cliairman  vacates  the  chair. 

Mr.  J.  Price  Wetherill.  I  ask  for  a 
count  of  the  vote. 

The  Chairman,  (after  counting  the 
committee.)  There  are  but  sixty -one  mem- 
bers present.  I  call  the  President  to  the 
chair. 

The  President  pro  temj)ore  having  re- 
sumed tiie  chair,  the  Chairman  of  the 
committee  of  the  whole  (Mr.  Cuyler)  re- 
ported that,  upon  a  count,  but  sixty-one 
members  were  present  in  the  committee 
of  the  whole,  which  not  being  a  quorum 
of  members,  he  had  vacated  the  chair. 

The  President  pro  tempore.  The 
Chairman  of  the  committee  rei^orts  that, 
on  a  count  of  the  House,  there  not  being  a 
quorum  present,  he  has  vacated  the  chair. 

Mr.  Cuyler.  I  now  move  a  call  of  the 
House. 

Mr.  Dallas.    I  second  that  motion. 

Mr.  Broomall.  Mr.  President :  Is  a 
motion  to  adjourn  in  order? 


Mr.  Harry  White.  When  a  call  of 
the  House  is  ordered,  I  submit  that  it  is 
the  dutj^  of  the  Chair  to  close  the  doors 
and  prevent  the  exit  of  any  members. 

The  President  pro  <ewipo7'e.  The  Ser- 
geant-at-Arms  will  close  the  doors  and 
keep  them  closed  until  some  further  ac- 
tion is  taken.  The  Clerk  will  call  the  roll, 
to  ascertain  whether  a  quorum  is  present. 

The  roll  being  called,  the  following 
members  answered  to  their  names : 

Messrs.  Addick,  Baily,  (Perry,)  Beebe, 
Black,  Charles  A.,  Bowman,  Broomall, 
Brown,  Carey,  Carter,  Cassidy,  Collins, 
Corbett,  Corson  Craig,  Cuyler,  Dallas, 
De  France,  Dodd,  Dunning,  Edwards, 
Fell,  Guthrie,  Hanna,  l\a,j,  Hazzard, 
Horton,  Knight,  Lamberton,  Landis, 
Lawrence,  MacConnell,  MacVeagh,  M'- 
Clean,  M'Culloch,  M'Murraj^Mann,  Man- 
tor,  Minor,  Mitchell,  Mott,  Newlin,  Pal- 
mer, D.  W.,  Patterson,  G.  W.,  Patton, 
Pughe,  Purviance,  John  N.,  Read,  John 
R.,  Russell,  Simpson,  Stanton,  Struthers, 
Temple,  Turrell,  Walker,  Wetherill, 
John  Price,  Wheriy,  White,  David  N., 
White,  Harry,  White,  J.  W.  F.  and  Wor- 
rell—60. 

Mr.  MacVeagh.  1  ask  unanimous  con- 
sent to  state  that  at  this  late  hour  and 
with  this  limited  attendance,  it  will  be 
impossible  to  get  a  house  sufiicienth^  full 
to  attend  to  any  business,  and  I  do  sub- 
mit that  it  is  not  worth  while  to  waste  our 
time  and  temper  at  this  advanced  hour  in 
a  fruitless  effort  to  secure  a  quorum. 

Mr.  Harry  White.  I  also  desire  to 
ask  unanimous  leave  to  say  that  we  shall 
accomplish  nothing  by  remaining  here 
under  the  rule  as  it  now  exists.  We  have 
no  power  to  compel  the  attendance  of  ab- 
sent members,  and  until  we  have  adopted 
some  such  rule  as  I  have  this  afternoon 
offered,  we  have  no  remedy. 

Mr.  Broomall.  I  insist  upon  my  mo- 
tion to  adjourn. 

The  motion  was  agreed  to,  and  (at  five 
o'clock  and  twenty -five  minutes  P.  M.) 
the  Convention  adjourned  until  half  past 
nine  o'clock  on  Monday  morning. 
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Monday,  May  19,  1873. 

The  Convention  met  at  half  past  nine 
o'clock  A.  M.,  Hon.  John  H.  Walker, 
President  p?'o  tern,.,  in  the  chair. 

Tlie  President  pro  tern.  There  is  not 
a  quorum  present. 

Mr.  Harry  White.  I  suggest  that  the 
roll  be  called  so  that  the  fact  of  the  ab- 
sence of  a  quorum  may  be  definitely  as- 
certained. 

The  President  pro  tern.  The  Clerk 
will  call  the  roll. 

The  roll  was  called,  when  the  following 
members  answered  to  their  names  : 

Messrs.  Achenbach,  Baily,  (Perry,) 
Baker,  Barclay,  Bardsley,  Beebe,  Biddle, 
Bowman,  Brodhead,  Broomall,  Brown, 
Carey,  Carter,  Collins,  Corbett,  Curtin, 
Darlington,  De  France,  Dodd,  Elliott, 
Green,  Guthrie,  Harvey,  Hazzard,  Hemp- 
hill, Horton,  Kaine,  Knight,  Lawrence, 
Lilly,  MacConnell,  M'Culloch,  M'Murray, 
Mann,  Mantor,  Minor,  Mott,  Newlin, 
ISiles,  Patton,  Reed,  Andrew,  Ross,  Runk, 
Russell,  Smith,  H.  G.,  Smith,  Henry  W., 
Smith,  Wm.  H.,  Struthers,  Walker,  White, 
David  N.,  White,  Harry,  White,  J.  W.  F. 
and  Worrell — 53. 

The  President  pro  tern.  There  are 
but  fifty-three  members  present,  fourteen 
less  than  a  quorum.  The  Chair  under- 
stands the  delegate  from  Indiana  to  move 
that  the  Sergeant-at-Arms  be  directed  to 
bring  in  the  absent  members. 

Mr.  Harry  White.    Yes,  sir. 

The  motion  was  agreed  to. 

The  President  pro  tern.  The  Sergeant- 
at-Arms  will  forthwith  proceed  to  sum- 
mon the  absent  members  to  attend. 

Mr.  Dodd.  The  Sergeant-at-Arms  de- 
sires me  to  say  that  the  members  just 
laugh  at  him  ;  and  he  wants  some  authori- 
ty- 
Mr.  Darlington.  No  member  can 
laugh  at  the  Sergeant-at-Arms;  he  is 
bound  to  obey,  and  the  Sergeant-at-Arms 
is  bound  to  bring  him. 

The  President  pro  tempore.  The  Ser- 
geant-at-Arms will  make  report  of  any 
member  who  refuses  to  obey  his  sum- 
mons. He  will  pi-oceed  to  execute  the 
order  of  the  House. 


Mr.  Darlington.  (A.fter  an  interval 
of  fifteen  minutes.)  I  observe  t!iat  the 
Sergeant-at-Arms  has  returned.  I  will  in- 
quire, has  he  made  a  report  ? 

The  President  jjro  tem.  Not  to  the 
Chair. 

The  Sergeant-at-Arms  thereupon  made 
a  verbal  report  to  the  Chair. 

The  President  pro  tem.  The  Sergeant- 
at-Arms  reports  that  he  has  sent  a  deputy 
to  each  boarding  house  that  he  is  ac- 
quainted with,  where  members  reside. 

Several  members  of  the  Convention 
having  entered  the  Chamber,  the  Presi- 
dent pro  tem,  at  ten  o'clock,  announced 
that  there  was  a  quorum  present. 

The  Journal  of  the  proceedings  of  Fri- 
day last  was  read  and  approved. 

appointment  op  president  pro  tem. 

The  President  pr'o  tem  laid  before  the 
Convention  the  following  communica- 
tion, which  was  read: 

Philadelphia,  Pa.,      ) 
216  iSouth  Foii,rth  St.  S 
Being  still  necessarily  absent  from  the 
Convention,  I  appoint  the  Hon.  John  H. 
Walker  to  act  as  President  pro  tem  until 
the  adjournment  on  Friday  next,  twenty- 
third  inst,,  under  the  authority  of  Rule  VI. 
WM.  M.  MEREDITH, 
I^-esident. 
Monday,  IWi  May,  1873. 

petitions  and  memorials. 

Mr.  Carter  presented  a  petition  of 
thirteeiT  hundred  citizens  of  Lancaster 
county  asking  for  the  insertion  of  a  clause 
in  the  Constitution  prohibiting  the  manu- 
facture and  sale  of  intoxicating  liquors, 
which  was  laid  on  the  table. 

Mr.  CuYLER  presented  a  petition  of  four 
hundred  and  two  citizens  of  Philadelphia 
praying  for  the  recognition  of  Almighty 
God  and  the  christian  religion  in  the  Con- 
stitution, which  were  laid  on  the  table. 

Mr.  Lawrence  presented  two  petitions 
of  citizens  of  Washington  county  upon 
the  same  subject,  which  were  laid  on  the 
table. 

Mr.  Patton  presented  a  petition  of  cit- 
izens of  Susquehanna  county  upon  the 
same  subject,  AVhich  was  laid  on  the  table. 
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Mr.  BROoMAiiii  presented  a  petition  of 
citizens  of  Cliester  county  asiking  that  the 
Constitution  be  so  amended  as  to  allow 
wonien  to  vote  upon  all  questions  relating 
to  public  sciiools  and  edvicational  matters, 
which  was  laid  on  the  table. 

LEAVE   OF    ABSENCE. 

Mr.  Lawrence  asked  and  obtained 
leave  of  absence  for  Mr.  Landis  for  a  few 
days  from  to-day. 

Mr.  Knight  asked  and  obtained  leave 
of  absence  for  Mr.  Finney  for  a  few  days 
from  to-day. 

Mr.  BiDDLiB  asked  and  obtained  condi- 
tional leave  of  absence  for  himself  for 
a  few    days  from  to-day. 

Mr.  C.  A.  Black  asked  and  obtained 
leave  of  absence  for  Mr.  McClean  for  a  few 
days  from  to-day. 

Mr.  Dallas  asked  and  obtained  leave 
of  absence  for  Mr.  MacVeagh  for  a  few 
days  from  to-day. 

Mr.  Simpson  asked  and  obtained  leave 
of  absence  for  liimself  for  a  few  days 
from  to-daj"-. 

Mr.  NiLES  asked  leave  of  absence  for 
Mr.  Hazzard  for  a  few  days  from  to-day. 

compensation  op  members. 

The  President.  Resolutions  are  now 
in  order. 

Mr.  Broomali-.  I  offer  the  following 
resolution : 

Resolved,  That  the  compensation  to 
inembers  of  the  Convention  hereafter  be 
per  diem,  and  tli?.t  it  be  paid  to  those  only 
who  actually  attend  or  are  absent  on  ac- 
count of  sickness  of  themselves  or  their 
families,  with  the  leave  of  the  Conven- 
tion. 

On  the  question  of  proceeding  to  tiie 
second  reading  and  consideration  of  the 
resolution,  the  yeas  and  nays  were  re- 
quired by  Mr.  Broomali  and  Mr.  Harry 
White,  and  were  as  follow,  viz  ; 

YEAS. 

Messrs.  Achenbach,  Baily,  (Perry,)  Ba- 
ker, Bardsley,  Beebe,  Black,  Charles  A., 
Broomali,  Brown,  Carter,  Corbett,  Dar- 
lington, De  France,  Guthrie,  Hazzard, 
Horton,  Lawrence,  Lilly,  MacConnell, 
M'Culloch,  M'JMurray,  Mann,  Minor, 
Mott,  Patton,  Porter,  Smith,  Henry  W., 
Stanton,  Struthers,  Walker,  White,  Har- 
ry, White,  J.  W.  F.,  and  Wright— 32. 

NAYS. 

Messrs.  Andrews,  Barclay,  Bowman, 
Brodhead,  Campbell,  Carey,  Clark,  Col- 
lins, Craig,  Curtin,  Cuyler,  Dallas,  Dodd, 


FJliott,  Gilpin,  Green,  Hanna,  Harvej-, 
Hempliill,  Kaine,  Knight,  Lear,  Mantor, 
Mitchell,  Newlin,  Niles,  Reed,  Andrew, 
Ross,  Runk,  Russell,  Simpson,  Smith, 
William  H.,  Wetherill,  John  Price  and 
White,  David  N.— 34. 

Absent Messrs.  Addicks,  Ainey,  Al- 

ricks,  Armstrong,  Baer,  Bailey,  (Hunting- 
don,) Bannan,  Bartholomew,  Biddle,  Big- 
ler.  Black,  J.  S.,  Boyd,  Buckalew,  Cassi- 
dy.  Church,  Cochran,  Corson,  Cronmiller, 
Curry,  Davis,  Dunning,  Edwards,  Ellis, 
Ewing,  Fell,  Finney,  Fulton,  Funck, 
Gibson,  Gowen,  Hall,  Hay,  Heverin, 
Howard,  Hunsicker,  Lamberton,  Landis, 
Littleton,  Long,  MacVeagh,  M'Camant, 
M'Clean,  ISIetzger,  Palmer,  G.  W.,  Pal- 
mer, H.  W.,  Parsons,  Patterson,  D.  W., 
Patterson,  T.  H.  B.,  Pughe,  Purman,  Pur- 
viance,  John  N.,  Purviance,  Samuel  A., 
Read,  John  R.,  Reynolds,  Rooke,  Sharpe, 
Smith,  H.  G.,  Stewart,  Temple,  Turrell, 
Van  Reed,  Wetherill,  J.  INI.,  Wherry, 
Woodward,  Worrell  and  Meredith,  JVes- 
ident — 06. 

The  President  pro  tern.  The  result  of 
the  vote  discloses  the  fact  that  there  is 
not  a  quorum  present. 

Mr.  Harry  White.  I  offer  the  follow- 
ing resolution 

The  President  pro  tern.  It  is  certain- 
ly not  in  order  to  do  business  when  the 
call  of  the  roll  shows  that  there  is  not  a 
quorum  present. 

Mr.  Harry  White.  With  all  defer- 
ence to  the  Chair,  I  do  not  understand 
that  we  can  ascertain  the  presence  of  a 
quorum  merely  from  the  calling  of  the 
yeas  and  nays.  If  there  is  any  question 
about  the  presence  of  a  quorum,  I  suggest 
a  call  ot  the  House. 

The  President  pro  tern.  The  Chair  is 
of  opinion  that  until  it  is  ascertained,  in 
any  mode  by  which  we  can  to  a  certainty 
ascertain,  that  there  is  a  quorum  present, 
no  business  whatever  can  be  done. 

Mr.  Harry  White.  I  suggest  a  call 
of  the  roll. 

The  President  pro  tern.  The  Clerk 
will  call  the  roll. 

The  roll  being  called,  the  following  del- 
egates answered  to  their  names : 

Messrs.  Achenbach,  Andrews,  Baily, 
(Perry,)  Baker,  Barclay,  Bardsley,  Beebe, 
Black,  Charles  A.,  Bowman,  Brodhead, 
Broomali,  Brown,  Campbell,  Carey,  Car- 
ter, Clark,  Collins,  Corbett,  Craig,  Curtin, 
Cuyler,  Dallas,  Darlington,  De  France, 
Dodd,  Dunning,  Elliott,  Gilpin,  Green, 
Guthrie,  Hanna,  Harvey,  Hemphill, 
Horton,  Kaine,  Knight,  Lawrence,  Lear, 


656 


DEBATES  OF  THE 


Lilly,  M'Connell,  M'Cullocli,  M'Mur- 
ray,  Mann,  Mantor,  Minor,  Mitchell, 
Mott,  Newlin,  Niles,  Patterson,  T.  H.  B., 
Patton,  Porter,  Reed,  Andrew,  Ptoss, 
Punk,  Russell,  Simpson,  Smith,  H.  G., 
Smith,  Henry  W.,  Smith,  Wm.  H.,  Stan- 
ton, Struthers,  Walker,  Whetherill,  John 
Price,  White,  David  N.,  White,  Harry, 
White,  J.  W.  F.  and  Wright— 68. 

Mr.  Struthers.  Mr.  President;  It  is 
the  rule  in  all  bodies  similar  to  this,  and 
my  eyes  light  upon  it  at  once  in  the  man- 
ual, that  in  a  case  like  this,  when  it  is 
ascertained  by  the  call  that  thei-e  is  not 
a  quorum,  the  President  shall  direct  the 
yeas  and  naysagainto  be  called  upon  the 
question. 

Mr.  Harry  White.  That  is  a  special 
rule. 

Mr.  Struthers.  It  is  a  rule  of  the 
State  Senate : 

"When  less  than  a  quorum  vote  on  any 
subject  under  the  consideration  of  the 
Senate,  not  less  than  four  Senators  may 
demand  a  call  of  the  Senate,  when  it  shall 
be  the  duty  of  the  Speaker  forthwith  to 
order  the  doors  of  the  Senate  to  be  closed, 
the  roll  of  Senators  to  be  called,  and  if  it 
is  ascertained  that  a  quorum  is  present, 
either  by  answering  to  their  names  or  by 
their  presence  in  the  Senate,  the  Speaker 
shall  again  order  the  j'eas  and  nays,  and 
if  any  Senator  or  Senators  present  refuse 
to  vote,  the  name  or  names  of  such  Sena- 
tor or  Senators  shall  be  entered  on  the 
journal  as  "present  but  not  voting." 

Mr.  Harry  White.  The  delegate  will 
allow  me  to  interrupt  him.  I  suggest 
that  that  is  a  special  rule  of  the  Senate. 
We  have  not  adopted  the  rules  of  the 
Senate.  That  rule  was  adopted,  I  recol- 
lect, in  1869.  I  had  the  honor  of  helping 
to  prepare  it. 

Mr.  Struthers.  What  becomes  of  the 
resolution,  then,  that  the  yeas  and  nays 
were  called  upon,  which  is  certainly  not 
decided  ?  There  was  not  a  quorum  voting 
upon  it  and  it  stands  undetermined,  and 
I  submit  that  it  is  in  order  now  before 
other  business  is  proceeded  with,  to  again 
call  the  yeas  and  nays  on  that  question. 

Mr.  Harry  White.  If  the  Chair  will 
pardon  me,  I  will  suggest  to  ray  friend 
from  Warren  that  it  occurs  to  me  the 
proper  proceeding  in  a  case  of  that  kind 
is  for  the  mover  of  the  resolution,  if  he 
desires,  to  introduce  it  again.  It  not 
having  been  acted  upon  by  a  full  house, 
of  course  it  has  not  been  rejected  by  a 
proper  body,  and  until  that  is  done  I  jDre- 
sume  there  is  nothing  before  the  body. 


INIr.  Darlington.  It  seems  to  me  that 
the  pending  question  before  the  House  is 
the  resolution  of  my  colleague,  the  gentle- 
man from  Delaware.  We  merely  stopped 
to  take  the  vote,  but  did  not  find  enough 
here  to  vote  upon  it. 

The  President  pro  tern.  The  Chair  is 
of  the  opinion  that  the  vote  is  still  pend- 
ing on  the  resolution  of  the  defegate  from 
Delaware  (Mr.  Broomall.) 

Mr.  BROOMALii.  I  do  not  want  to  speak 
about  a  qviestion  that  the  Chair  has 
already  decided  ;  but  it  suits  me  as  well 
as  anybody  else  to  have  an  expression  of 
this  House  that  it  is  not  expected  of  me 
to  be  here  when  it  is  not  convenient.  I 
would  about  as  lief  the  matter  should 
stand  as  it  is. 

Mr.  Stanton.  Mr.  President :  We 
have  no  evidence  that  there  was  not 
a  quorum  present  when  the  yeas  and  nays 
were  called  on  the  resolution  of  the  gen- 
tlenian  from  Delaware. 

The  President  pro  tern.  We  have  the 
evidence  of  the  yeas  and  nays  themselves, 
which  show  the  absence  of  a  quorum. 

Mr.  Stanton.  The  mere  fact  that  there 
was  a  minority  voting,  did  not  show  that 
a  quorum  was  not  present,  when  the  next 
call  showed  that  there  was  a  quorum 
present. 

The  President  pro  tempore.  If  the 
gentleman  from  Delaware  desires  the 
yeas  and  naj'S  to  be  called  on  his  re- 
solution again  they  will  be  called. 

Mr.  Broomall.  I  repeat,  I  do  not  de- 
sire it,  because  ihe  rule  of  the  House  as 
adopted  satisfies  me  as  well  as  anybody' 
else.    I  want  to  be  away  sometimes. 

hours  op  session. 

The  President  pro  tempore.  Resolu- 
tions are  in  order. 

Mr.  Harry  White.  I  ofler  the  fol- 
lowing resolution : 

Resolved,  That  the  Convention  shall 
hereafter  hold  a  session  on  each  evening 
of  the  week,  (excepting  Friday  and  Sat- 
urday,) beginning  at  seven  o'clock,  and 
adjourning  at  nine  o'clock ;  this  session  to 
be  in  addition  to  the  daily  sessions  as  now 
provided  for. 

The  resolution  was  read  the  second 
time. 

Mr.  Dallas.  I  move  to  amend  by 
striking  out  the  hour  for  adjournment  so 
as  to  leave  that  open  to  the  Convention 
on  each  evening. 

Mr.  Harry  White.  Very  well ;  I  will 
accept  that. 
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The  President  pro  tern.  The  resolu- 
tion will  be  so  modilied. 

Mr.  J.  W.  F,  White.  I  would  nsk  the 
mover  of  the  resolution  whether  he  in- 
tends that  we  shall  nieet  on  Sunday  even- 
ing? The  wording  of  it  w^ould  embrace 
Sundaj'  evening. 

Mr.  Harry  White.  I  took  it  for 
granted  that  Sunday  was  not  included  ; 
but  I  will  add  the  word  "Sunday"  to  the 
exception. 

Mr.  Carter.  I  move  to  amend  by 
making  the  hour  of  meeting  in  the  even- 
ing half-past  seven. 

Mr.  Harry  White.    I  accept  that. 

Mr.  Bardslky.  I  would  suggest  that 
the  hour  be  made  eight. 

Mr.  Kaine.  Is  there  an  amendment  to 
the  resolution  pendmg? 

The  President  pro  tern.  There  is  not. 
The  resolution  as  modiliod  is  pending. 

Mr.  Kaine.  I  move  to  amend  the  reso- 
lution so  as  to  make  it  provide,  simply, 
that  the  Convention  will  meet  at  half-past 
nine  o'clock  in  the  morning  and  adjourn 
atone  P.  M.;  meet  again  at  tliree  o'clock 
in  the  afternoon  and  sit  as  long  as  the 
body  chooses.  I  desire  to  sa\^  but  a  word 
to  the  Convention  upon  this  amendment 
to  \.\\%  resolution.  I  think,  Mr.  President, 
that  the  late  arrangement,  under  which 
we  have  been  meeting  and  adjourning, 
has  done  very  well.  I  have  no  objection 
to  meeting  half  an  hour,  or  even  an  hour 
earlier  than  we  have  been  doing.  I  am 
perfectly  willing  to  meet  at  nine  o'clock 
in  the  morning  and  have  a  session  of  four 
liours,  lasting  until  one  o'clock  ;  but  I  am 
opposed  entirely  to  meeting  at  half-past 
nine  and  sitting  until  three.  For  one,  as 
a  member  of  this  Convention,  that  ar- 
rangement does  not  suit  me  at  all,  and  if 
it  be  adopted  I  shall  be  compelled  to  leave 
the  Convention  every  day  at  half-past 
twelve  o'clock,  for  the  purpose  of  getting 
my  dinner  at  the  hour  at  which  I  always 
cline. 

Mr.  Harry  White.  I  nse  to  a  ques- 
tion of  order.  I  am  not  given  to  making 
points  of  order,  but  most  do  so  now, 

]Mr.  Kaine.    State  the  point. 

Mr.  Harry  White.  My  point  of  order 
is,  that  the  Convention  having  voted 
down  the  exact  proposition  now  offered 
by  the  delegate  from  FayettCr  it  cannot 
be  at  this  time  renewed  in  this  fb'rm'. 

ISIr.  Kaine.  In  what  shape  was  it  voted 
down  ? 

Mr.  Harry  White.  We  had  that  ar- 
rangement in  force  before,  and  it  was  re- 
pealed.   That  was  voting  it  down. 

36— Yol.  I^ 


Tlie  President  pro  iem.  The  point  of 
order  is  not  well  taken.  The  gentleman 
frojn  Fayette  will  proceed. 

Mr.  Kaine.  The  gentleman  from  In- 
diana is  disposed  to  be  fiicetiousthis  morn- 
ing, I  imagine. 

Mr.  Harry  White.    Tsot  at  all. 

Mr.  Ivaine.  He  must  be  so.  Because 
this  proposition,  or  one  very  nearly  like  it — 
notmeetingat  half-past  nine  o'clock,  but  at 
ten  o'clock — was  in  force,  and  repealed  the 
other  day,  a  week  or  so  ago,  he  raises  the 
point  of  order  that  it  cannot  now  be  con- 
sidered. I  say  he  must  be  facetious,  be- 
car.se  he  certainly  cannot  be  in  earnest  in 
making  such  a  jwint.  The  gentleman  has 
had  too  much  legislative  experience  not 
to  know  better.  I  say  that  meeting  at 
nine  and  a  half  o'clock  in  tlie  morning,  or 
even  nine  o'clock,  and  remaining  in  ses- 
sion until  one,  will  suit  the  members 
from  the  country  intinitely  better  than  to 
meet  at  half-past  nine  and  remain  here 
until  three,  although  that  would  very 
well  suit  my  friend  from  Philadelpliia, 
(Mr.  Dallas,)  who  has  been  in  the  Jiabit 
of  dining  at  three  o'clock,  and  v,-ho  wants 
the  rest  of  the  afternoon  to  attend  to  his 
business. 

Mr.  Andrew  Reed.  I  rise  to  a  point 
of  order. 

The  President  pro  tern.  The  gentle- 
man from  Mifflin  will  state  bis  point  of 
order. 

]Mr.  Andrew  Reed.  My  point  o>f  order 
is  that  debate  is  not  in  order,  this  being  a* 
question  of  adjournment. 

The  President  jM-o  teyn.  The  ix>int  of 
order  is  not  well  taken.  Debate  is  in  or- 
der. 

Mr.  Dalt-as.  I  merely  desire  to  explain 
to  the  gentleman  from  Faj'ettCjin  reply  to 
hisren-jark  relating  to  mj'sslf,  that  the  con- 
stant changes  of  our  hour  of  adjournment 
in  the  middle  of  the  day  have  sent  three^ 
cooks  from  my  house  to  the  insane  asy- 
lum.    (Laughter.) 

Mr.  Iji.ly.  I  move  to  amend  by  strik- 
ingout  "three o'clock  "  and  inserting  "two- 
o'clock  ;  "  so  as  to  have  the  afternoon  ses- 
sions commence  at  two  o'clock. 

Mr.  CoRBETT.  I  move  to  postpone  the- 
whole  subject  for  the  i>resent. 

Mr.  Harry"  White.    I  hope  not. 

The  PRESiDENT2>7*ofe»i.  That  question 
is  not  debatable. 

On  the  motion  to  postpone,  the  yeas  and 
naj's  were  required  by  Mr.  T.  H.  B.  Pat- 
terson and  ]Mr.  Harry  White,  and  were 
as  follow,  VIZ : 
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YEAS. 

Messrs.  Baily,  (Perry,)  Bailey,  (Hunt- 
ingdon,) Barclay,  Bardsley, Black, Charles 
A.,  Brt:)dhead,  Broomall,  Brown,  Carey, 
Clark,  Collins,  Corbett,  Craig,  Curtin, 
Cuyler,  Dallas,  Darlington,  De  France, 
Gilpin,  Guthrie,  Harvey,  Hemphill, 
Knight,  Lear,  Mann,  Newlin,  Reed,  An- 
drew, Reynolds,  Ross,  Runk,  Simpson, 
Smith,  H.  G.,  Smith,  Henry  W.,  Smith, 
Wm.  H.  and  Stanton— 35. 
NAYS. 

Messrs.  Achenbach,  Andrews,  Beebe, 
Bowman,  Campbell,  Carter,  Dodd,  Elliott, 
Green,  Hanna,  Hazzard,  Horton,  Kaine, 
Lawrence,  Lilly,  MacConnoll,M'Culloch, 
M'Murray,  Mantor,  Minoi-,  INIitchell,  Mott, 
Kiles,  Patterson,  T.  H.  B.,  Patton,  Porter, 
Russell,  Struthers,  Walker,  Wetherill, 
,Tno.  Price,  White,  David  N.,  W^hite, 
Harry,  White,  J.  W.  F.  and  Wright— 34. 

So  the  motion  to  postpone  was  deter- 
mined in  the  aflirmative. 

Absent.— Messrs.  Addicks,  Ainey,  Al- 
ricks,  Armstrong,  Baer,  Baker,  Bannan, 
Bartholomew,  Biddle,  Bigler,  Black,  J. 
S,,  Boyd,  Buckalew,  Cassidy,  Church, 
Cochran,  Corson,  Cronmiller,  Curry,  Da- 
vis, Dunning,  Edwards,  Ellis,  Ewing, 
Fell,  Finney,  Fulton,  Funck,  Gibson, 
Gowen,  Hall,  Hay,  Heveriu,  Howard, 
Hunsicker,  Lamberton,  Landis,  Littleton, 
Long,  MacVeagh,  M'Camant,  M'Clean, 
Metzger,  Pahner,  G.  W.,  Palmer,  H.  W., 
Parsons,  Patterson,  D.  W.,  Pughe,  Pur- 
man, Purviance,  Jno.  N.,  Purviance,Sam"l 
A.,  Read  John  R.,  Rooke,  Sharpe,  Stew- 
art, Temple,  Turrell,  Van  Reed,  Weth- 
erill, J.  M.,  Wherry,  Woodward,  Worrell 
and  Meredith,  Presidenl — 63 

CENSURE  OF  ABSENTEES. 

Mr.  Lawrence  submitted  the  follow- 
ing resolution,  which  was  read  twice  and 
considered : 

Whereas,  The  members  of  this  Con- 
vention have  voluntarily  accepted  the 
trust  imposed  upon  them  by  their  consti- 
tiients,  and  assumed  the  responsibility  of 
performing  their  several  duties  with  fidel- 
ity under  the  sanction  of  an  oath. 

And,  ivhereas,  The  Convention  is  very 
frequently  left  without  a  quorum  for 
business,  owing  to  the  absence  of  mem- 
bers, especially  at  the  hours  of  meeting ; 
therefore. 

Resolved,  That  members  of  this  Con- 
vention who  absent  themselves  without 
leave  and  are  not  detained  by  personal 
1111333  or  sick  ness  in  their  families,  and 


thus  retard  the  business  of  the  Conven- 
tion, are  justly  liable  to  the  censure  of 
this  bodj'. 

Mr.  Mantor.  Mr.  President :  I  desire 
to  vote  intelligently  on  this  question  and 
I  should  like  to  inquire  of  you,  sir,  or  of 
this  Convention,  through  you,  whether 
the  Convention  has  power  and  authority 
to  enforce  the  attendance  of  any  delegate 
who  absents  himself  from  the  Hall  with- 
out leave  of  absence.  I  should  like  to 
know  how  that  question  stands  before  I 
vote. 

Mr.  Lawrence.  Mr.  President :  I 
have  offered  this  preamble  and  resolution 
believing  that  something  of  this  kind  is 
absolutely  necessary.  We  have  arrived 
at  that  stage  in  our  proceedings  when  it 
is  evident  to  every  thinking  man  that  we 
cannot  proceed  unless  we  have  some 
means  of  keeping  members  here.  INfany 
members  have  been  kept  away  by  illness 
in  their  families  or  personal  illness;  some 
members  have  been  engrossed  by  busi- 
ness and  kept  awaj^  and  I  feel  very 
much  for  these  gentlemen  ;  but  is  it  right 
that  a  minority  of  vis  shall  be  kept  here 
from  day  to  day  waiting  half  an  hour 
over  the  time  when  we  should  meet,  and 
sometimes  an  hour,  before  we  are  abje  to 
proceed  with  business  ?  It  seems  to  me 
trifling  with  the  public  business.  If  we 
are  to  be  kept  in  this  position  from  day 
today,  we  might  as  well  adjourn  sine  die. 
The  gentleman  from  Crawford  asks  sig- 
nificantly, is  there  any  power  in  the  Con- 
vention to  enforce  the  attendance  of  mem- 
bers ?  If  there  is  not,  Mr.  President,  we 
had  better  adopt  rules  to  give  ourselves 
that  power.  We  have  the  control  of  this 
whole  subject.  You  can  hardly  imagine 
anj'  deliberative  body  that  has  not  a  right 
to  compel  the  attendance  of  its  members. 
If  we  find  ourselves  in  that  position,  all 
we  have  to  do  is  to  adopt  the  rules  of  the 
House  of  Representatives  or  the  Senate, 
extend  our  rules,  and  give  ourselves  that 
power. 

I  am  as  reluctant  as  an}'  man  here  to  in- 
terfei'C  with  private  rights,  and  to  say  a 
word  about  members  not  performing 
their  duty  to  their  constituents  or  to  the 
Convention ;  but  is  it  not  plain  to  every 
man  here  that  something  must  be  done 
to  stop  this  interruption  of  our  business? 
I  have  ofiercd  this  resolution  merely  to 
bring  the  question  to  the  minds  of  the 
members,  and  the  i^ublic  if  necessary. 
There  are  certain  members — I  might 
name  them — who  have  assumed  the  re- 
sponsibility of  members  of  the  Conveu- 
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tion,  tiiken  the  oath  to  perform  their  du- 
ties with  fidelity,  who  have  not  been  here 
three  weeks.  There  are  others  again  who 
have  been  away  half  of  the  time.  There 
are  some  who  have  been  away  two-thirds 
of  the  time;  many  have  been  away  one- 
third  of  the  time.  Now,  I  ask  is  it  right 
to  us  to  have  to  come  licre  from  day  to 
day  and  wait  for  a  quorum.  Some  of  us 
have  not  lost  three  days  during  the  wliole 
session,  and  I  say  it  is  not  right  to  treat 
us  so  and  keep  us  here  during  the  hot  sea- 
son of  the  year. 

Mr.  Lilly.  While  I  entirely  agree  with 
the  preamble  and  resolution  of  the  gen- 
tleman from  Washington,  still  I  cannot 
see  that  there  will  be  any  great  benefit 
to  result  from  passing  it,  except  as  it  is 
expressive  of  the  sense  of  the  Convention 
as  to  the  wrong  that  is  being  done  to  it  by 
members  staying  away.  If  there  was 
something  in  the  resolution  that  would 
enable  us  to  bring  these  members  here, 
I  would  vote  for  it.  It  is  merely  an  ex- 
pression of  opinion  on  the  subject,  and  I 
am  ready  to  vote  for  it ;  but  I  am  afraid 
that  a  mere  expression  of  opinion  would 
not  do  any  good.  We  want  a  remedy  for 
this  evil.  It  is  an  evil,  no  doubt.  Every- 
body must  agree  that  it  is  an  evil  that 
we  have  to  sit  here  every  morning  half  an 
hour  almost  waiting  for  a  quorum,  and 
then  when  the  recess  comes  we  sit  again 
ten  or  fifteen  minutes  and  on  Friday  near- 
13"^  an  hour  waiting  fora  quorum.  It  is  cer- 
tainly a  wrong  which  ought  to  be  reme- 
died ;  but  isthis  the  remedy  ?  It  appears  to 
me  like  the  old  fable  of  throwing  tufts  of 
grass  at  the  boys  in  the  apple  tree  ;  I  be- 
lieve in  throwing  the  stones  first. 

Mr.  CuvLER.  Mr.  President :  I  profess 
to  be  a  practical  man,  and  I  should  like  to 
vote  for  a  practical  resolution.  The  reso- 
lution now  proposed  seems  tome  to  carry 
with  it  no  sort  of  weight  whatever.  What 
one  member  of  this  Convention  will  Vje 
influenced  a  hair's  breadth  in  his  conduct 
by  the  general  terms  in  which  this  resolu- 
tion is  couched  ?  Will  it  bring  one  single 
man  here  that  is  not  accustomed  to  be 
here  ?  If  there  are  gentlemen  who  offend 
against  the  rules  of  the  Convention,  ar- 
raign them  at  your  bar,  and  pass  your 
censure  where  it  belongs  and  where  it 
will  be  felt  and  will  carry  with  it  some 
consequence ;  but  a  bare,  vague,  loose  ex- 
pression ofopinion,such  as  a  resolution  like 
this  amounts  to,  will  come  to  nothing 
Avhatever. 

Now,  a  little  more  prudence,  if  I  may  be 
pardoned  for  so  remarking,  on  the  part  of 


the  Convention  in  arranging  its  hours  of 
meeting  and  its  time  of  meeting,  would 
relieve  the  whole  diilicnlt^'.  For  exam- 
ple, the  Convention  adjourns  on  Friday 
afternoon  to  half-past  nine  on  Monday 
morning.  There  are  a  large  number  of 
delegates  in  this  Convention  wlio  live  with- 
in easy  distance  of  the  city,  and  who  can 
get  here  on  Monday  morning  by  ten  or 
half-past  ten  or  eleven  o'clock,  and  yet 
we  adjourn  to  an  hour  that  makes  it  im- 
possible for  them  to  get  here  in  time.  If 
we  would  make  the  hour  of  the  Monday 
session  half-past  ten  instead  of  half-past 
nine,  we  should  meet  with  full  seats.  If 
we  would  dispense  with  our  Friday  after- 
noon sessions  and  let  delegates  who  desire 
to  go  home  leave  at  noon  on  Friday  and 
have  their  Saturday  and  their  Sunday  to 
themselves  at  home,  it  would  relieve  a 
great  deal  of  the  difficulty,  and  we  should 
find  gentlemen  here. 

Mr.  Harry  White.  Will  my  friend 
from  Philadelphia  allow  me  to  interrupt 
him  at  this  point? 
Mr.  CuYLER.  Certainly. 
Mr.  Harry  White.  I  would  remind 
the  delegate  from  Philadeljihiathat  there 
are  a  large  number  of  members  in  this 
Convention  who  cannot  get  home  on  Sat- 
urday and  back  on  Monday  morning. 
Some  of  us  live  west  of  the  Allegheny 
mountains,  and  we  have  to  staj^  here 
from  Saturday  to  Saturday  and  spend 
Sunday  absent  from  our  families  ;  audit 
is  impossible  for  us  to  be  accommodated 
in  any  other  way  than  bj^  regularly  meet- 
ing and  expediting  the  business  of  the 
Convention. 

Mr.  CuYLER.  Mr.  President:  Tiiere 
can  be  no  higher  evidence  that  the  hour 
of  meetingand  the  hoursof  our  session  are 
not  such  as  ai-e  suited  to  the  convenience 
of  members,  than  the  fact  that  we  waste 
every  day  from  an  hour  to  an  hour  and  a 
half  in  discussing  the  question.  It  is  the 
best  evidence  in  the  world  that  we  have 
not  hit  on  the  right  time.  There  must  be 
a  time  that  will  suit  mutual  convenience. 
Ijet  us  find  that  hour,  and  let  us  econo- 
mize the  hour  or  hour  and  a  half  that  we 
are  wasting  in  this  way. 

Mr.  Kaine,  Will  my  friend  from  Phil- 
adelphia allow  me  to  ask  him  a  quesaion  ? 
Mr.  CuYLER.  Certainly. 
Mr.  Kaine.  I  will  inquire  of  the  gen- 
tleman by  what  kind  of  adjournmenjts 
and  meetings  he  would  provide  for  the 
attendanceof  a  inemberof  this  Convention 
who  has  been  here  but  three  days  since 
we  met,  in  the  middle  of  April,  out  tliree 
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days  in  over  a  month?  Other  members 
have  been  here  perhaps  a  week  since  we 
met  in  the  middle  of  April.  If  the  gen- 
tleman can  arrange  any  kind  of  meetings 
and  adjournments  that  will  induce  those 
members  to  be  here  every  day,  I  should 
like  him  to  do  so.  I  certainly  will  vote 
for  any  proposition  of  that  sort. 

Mr.  CuYLER.  I  will  answer  the  gentle- 
man's question,  I  would  an-aign  that 
member  at  the  bar  of  this  Convention, 
and  I  would  have  him  explain  his  con- 
duct, and  if  he  did  not  explain  his  con- 
duct to  the  satisfaction  of  the  Convention, 
I  would  expel  him  from  the  bod\'  as  one 
who  had  forgotten  the  obligations  of  his 
oath  and  deserved  the  censure  and  punish- 
ment of  the  body ;  but  I  would  not  punish 
gentlemen  who  do  strive  to  do  their  duty 
by  a  general  resolution  of  censure,  in 
order  that  this  or  that  offending  memlser 
of  the  kind  described  by  the  gentleman 
from  Fayette  may  be  whipped  over  their 
shoulders. 

I  move  to  refer  this  resolution  and  the 
whole  question  of  the  hours  and  times  of 
meeting  of  the  Convention  to  a  commit- 
tee of  five,  with  instructions  to  report  to- 
morrow morning. 

Mr.  Newlin.    I  second  the  motion. 

The  Pkesident  pro  tern.  It  is  nioved 
to  refer  this  resolution  to  a  select  commit- 
tee of  five.  That  motion  is  before  the 
Convention. 

Mr.  Lawrence.  That  is  a  very  con- 
venient mode  of  getting  clear  of  responsi- 
bility. 

Mr.  CuYLER.  If  the  gentleman  will 
p^irdon  the  interruxition,  I  disdains  every 
such  feeling.  I  am  solicitous  that  by 
some  method  we  may  devise  such  hours 
and  times  of  meeting  as  may  suit  the 
general  convenience,  and  I  believe  we 
shall  save  a  great  deal  of  time  by  the  ac- 
tion of  such  a  committee,  if  it  is  judicious- 
ly composed. 

Mr.  Lawrence.  1  have  not  indicated 
any  hours  of  meeting.  I  was  about  to  say 
that  this  would  be  a  very  convenient 
mode  of  getting  clear  of  the  question.  My 
good  friend  from  Philadelphia  talks  about 
the  hours  of  meeting  and  hours  of  ad- 
journment. I  want  to  know  what  hour 
of  the  day  wo  could  name  that  would 
bring  all  the  members  of  the  Convention 
liere,  as  my  friend  from  Fayette  says.  I 
know  of  none.  We  have  tried  various 
thnes. 

The  gentleman  is  in  favor  of  arraigning 
these  members  before  this  bar  and  censur- 
ing them    publiclj',    expelling    them    if 


need  be,  as  he  says ;  and  yet  he  refuses  to 
say  that  we  have  power  even  to  censure 
them.  I  want  this  resolution  passed  that 
it  may  go  out  to  the  world  as  a  declara- 
tion that  Ave  have  power  to  censure  these 
mem  hers,  and  then  if  they  will  not  at- 
tend, we  will  arraign  them  at  our  bar  and 
have  them  censured  at  some  proper  time. 
It  is  best  to  say  first,  at  all  events,  that 
we  have  the  power,  and  let  the  members 
underetand  that  we  intend  to  exercise  it. 
If  the  resolution  is  not  strong  enough  in 
that  respect,  let  the  gentleman  move  to 
amend  it  so  as  to  include  anything  he  de- 
sires in  that  line,  and  I  will  vote  for  it; 
but  I  do  not  want  it  postponed  or  referred 
to  a  committee. 

Mr.  Brodhead.  I  am  alw^ays  in  favor 
of  expediting  the  business  of  this  Con- 
vention ;  but  I  do  not  think  we  shall  do 
it  by  passing  resolutions  to  compel  a  full 
attendance.  We  have  been  runnnig  this 
concern  with  about  eighty  members; 
something  over  fifty  being  constantly  ab- 
sent. I  ask  you,  what  would  have  been 
the  result  if  the  whole  one  hundred  and 
thirty-three  were  present?  We  should 
not  have  been  through  half  the  reports  of 
committees,  and  we  should  have  about 
six  voliunes  of  Debates  so  far  instead  of 
three.  [Laughter.]  I  am  in  favor  of  do- 
ing something  vrhich  will  preserve  the 
status  quo,  having  just  enough  members 
present  to  make  a  quoruui.  Were  we 
only  permitted  to  designate  who  the  ab- 
sentees should  be,  we  would  accomplish 
a  great  saving  of  the  time  of  this  Conven- 
tion. If  we  do  lose  an  hour  in  the  morn- 
ing, once  in  a  while,  for  want  of  a  quo- 
rum, I  think  on  the  average  we  gain  hy 
not  having  a  full  attendance.  [Laugh- 
ter,] 

Mr.  Darlington,  I  am  in  favor  of  the 
postponment  of  this  subject  for  the  pre- 
sent in  some  waj',  by  reference  to  a  com- 
mittee or  in  some  other  manner;  and  I 
shall  then  otter  a  resolution  for  a  change 
in  the  rule  which  I  think  will  accomplish 
the  object,  in  the  following  words: 

'■^ Resolvedy  That  rule  forty-one  be  amend- 
ed by  striking  out  the  words  'a  majority,' 
and  inserting  -forty  '  in  lieu  thereof." 

Hkj  that  forty  memtiers  shall  l>e  a  quo- 
rum, and  business  will  proceed  at  the  risk 
of  those  who  choose  to  stay  away. 

The  President /5)-o  tern.  The  question 
is  on  the  reference  of  this  resolution  to  a 
select  comn^ittee  of  five. 

The  motion  was  not  agreed  to;  there  be- 
ing on  a  division,  ayes  twenty-five.  Less 
than  a  majority  of  a  quorum. 
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Mr.  Daklington.  I  move  to  postpone 
the  farther  consideration  of  this  resolution 
for  the  present. 

On  tlie  motion  to  postpone,  the  yeas  and 
nays  were  required  by  >[r.  T.awrence  and 
Mr.  De  France,  and  were  as  follow,  viz: 

YEAS. 

Messrs.  Baker,  Barclay-,  Black,  Charles 
A.,  Brodhead,  Brown,  Campbell,  Care\', 
Clark,  Corbett,  Craig,  Curtin,  Cuyler, 
Dallas,  Darlington,  Dodd,  Gilpin,  Green, 
Guthrie, Harvey,  Hemphill,  Knight,  Lear, 
Mann,  Mitchell,  Mott,  Patterson,  T.  H. 
B.,  Patton,  Rej'nolds,  Ross,  Rank,  Smith, 
Henry  W.,  Smith,  Wm.  H.,  Stanton 
and  Wetherill,  J.  M.— 34. 

X  AYS. 

Messrs.  Achenbach,  Andrews,  Baily, 
(Perry,)  Bardsley,  Beebe,  Bowman, 
Brooniall,  Carter,  Collins,  De  France, 
Elliott,  Hanna,  Hazzird,  Horton,  Kaine, 
Lawrence,  Lilly,  MacConnell,  M'Culloeh, 
M'Murray,  Mantor,  Minor,  Xewlin,  Niles, 
Porter,  Reed,  Andrew,  Russell,  Simpson, 
Smith,  H.  G.,  Struthers,  Walker,  Weth- 
erill, Jno.  Price,  White,  David  N.,  White, 
Harry,  White,  J.  W.   F.  and  bright— 3(3. 

So  the  motion  to  postpone  was  not 
agreed  to. 

Absent. — Messrs.  Addicks,  Ainey,  Al- 
ricks,  Armstrong,  Baer,  Bailey,  (Hunting- 
don,) Bannan,  Bartholomew,  Biddle,  Big- 
ler,  Black,  J.  S.,  Boyd,  Buckalew,  Cas- 
sidy.  Church,  Cochran,  Corson,  Cron- 
miller,  Currj',  Davis,  Dunning,  Edwards, 
Ellis,  Ewing,  Fell,  Finney,  Fulton, 
Funck,  Gibson,  Gowen,  Hall,  Hay,  Hev- 
erin,  How'ard,  Hunsicker,  I^amberton, 
Landis,  Littleton,  Long,  MacVeagh, 
M'Camant,  M'Clean,  Metzger,  Palmer,  G.  . 
W.,  Palmer,  H.  W.,  Parsons,  Patterson, 
D.  W.,  Pughe,  Purman,  Purviance,  John 
N.,Purviance,  Samuel  A.,  Read,  John  R., 
Rooke,  Sharpe,  Stewart,  Temple,  Turrell, 
Van  Reed,  Wherry,  Woodward,  Worrell 
and  Meredith,  P)-esidcnt — G2. 

The  President  pro  tern.  The  question 
is  on  the  resolution. 

The  resolution  was  agreed  to. 

Mr.  Cuyler.  I  move  that  a  copy  of  this 
resolution  be  sent  to  everj'  member  of 
this  Convention. 

Mr.  Lilly.  I  rise  to  a  point  of  ordei*. 
The  resolution  has  been  adopted,  but  not 
the  preamble.  Parliamentary  rules  re- 
quire that  a  resolution  shall  be  adopted 
tirst  and  the  preamble  afterwards. 

Mr.  Broomall  and  others.  It  is  too 
late  to  raise  a  question  of  order. 


Mr.  Cuyler.  I  move  that  a  copy  be 
sent  to  every  member  of  the  Convention. 

The  President  pro  ^e?n.  It  is  moved 
that  a  copy  of  the  preamble  and  resolu- 
tion just  adopted  be  sent  to  each  delegate 
of  the  Convention. 

Mr.  Joseph  Baily.  Has  the  pream- 
ble been  adopted  ?     ["Yes !"] 

Mr.  Lilly.  That  was  the  point  I  raised. 

The  President ;jj-o  *em.  The  question 
is  on  the  motion  of  the  delegate  from 
Philadelphia  (Mr.  Cuyler.) 

The  motion  was  agreed  to. 

amendment  of  rules. 

Mr.  Darlington.  I  offer  the  following 
resolution : 

Resolved,  That  rule  forty-one  be  amend- 
ed b}'  striking  out  the  words  "a  majority" 
in  the  third  line  and  inserting  the  words 
"forty  members"  in   lieu  thereof. 

This  must  lie  over  one  day. 

The  President  pro  tern.  The  resolu- 
tion will  lie  over. 

bound  debates  and  journal. 

Mr.  Xewlin.  Mr.  President :  I  offer 
the  following  resolution  : 

Resolved,  That  the  Journal  and  Debates 
of  the  Convention  ordered  to  be  bound, 
be  bound  in  half  binding,  leather  backs 
and  tips,  with  paper  sides  and  gilt  labels 
and  marble  edges ;  and  that  as  soon  as 
they  are  bound  thirty  copies  of  each  vol- 
ume of  the  Debates  and  five  copies  of  the 
Journal  be  forwarded  by  express  to  the 
residence  of  each  member. 

The  resolution  was  ordered  to  a  second 
reading  and  read  the  second  time. 

Mr.  IjIlly.  That  resolution  has  been 
adopted  before. 

Mr.  Xewlin.  Mr.  President:  That 
resolution  in  substance  was  adopted  be- 
fore, but  it  was  reconsidered  in  order  to 
allow  the  Committee  on  Accounts  to  have 
the  Convention  pass  upon  the  question 
of  paying  the  Printer.  That  question  has 
been  settled,  and  it  is  proper  that  this  res- 
olution should  now  jiass.  It  has  been 
paisedonce,  but  owing  to  the  reconsider- 
ation it  must  be  passed  over  again  in  or- 
der to  enable  the  Printer  to  dispose  of  the 
books. 

The  resolution  Tvas  adopted. 

securing  a  quorum. 

Mr.  Darlington.  Mr.  President:  I 
move  that  the  House  resolve  itself  into 
committee  of  the  whole  on  the  article  re- 
ported from  the  Committee  on  Agricul- 
ture, Mining,  Manufactures  and  Com- 
merce. 
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The  President  pro  tern.  The  second 
reading  of  resolutions  is  now  in  order. 

Mr.  Harry  White.  Mr.  President:  I 
have  been  waiting  for  the  order  of  busi- 
ness to  be  gone  through  with,  so  that  the 
additional  rule  which  I  oflered  on  Friday 
might  be  taken  np. 

The  President  pro  tern.  The  second 
reading  of  resolutions  is  now  in  order. 

Mr.  Harry  White.  I  move  that  the 
Convention  proceed  to  the  consideraaon 
of  the  additional  rule  which  I  ottered  on 
last  Friday. 

The  President  pro  tern.  The  second 
reading  of  resolutions  offered  some  days 
since  will  now  be  had. 

The  following  resolution,  offered  on  Fri- 
day last  by  Mr.  Harry  White,  was  read 
the  second  time  : 

^'■Resolved,  That  when,  upon  a  call  of  the 
House,  it  is  found  that  less  than  a  quorum 
is  present,  it  shall  be  the  duty  of  the 
President  to  order  the  doors  of  the  Hall 
to  be  closed  and  direct  the  Clerk  to  note 
the  absentees,  after  which  the  names  of 
the  absentees  shall  be  again  called,  and 
those  for  whose  absence  no  excuse  or  an 
insufficient  one  is  made  may,  by  order  of 
a  majority  of  the  members  present,  be  sent 
for  and  taken  in  custody  by  the  Sergeant- 
at-Arms,  or  his  assistant  appointed  for  the 
purpose,  and  brought  to  the  Convention. 

The  resolution  was  agreed  to. 

Mr.  Harry  White.  I  move  that  that 
be  inserted  in  the  volume  of  rules  as  rule 
forty-three. 

agriculture,  commerce,  AC. 

Mr.  Andrew  Reed.  1  move  that  the 
Convention  go  into  committee  of  the 
"whole  on  the  article  (No.  11)  report- 
ed by  the  Committee  on  Agriculture, 
Mining,  Manufactures  and  Commerce. 

The  motion  was  agreed  to,  and  the  Con- 
vention rosolved  itself  into  committee  of 
the  whole  on  the  article  reported  by  the 
Committee  on  Agriculture,  ^Mining,  Man- 
ufactures and  Commerce,  Mr.  Cuyler  in 
the  chair. 

The  Chairman.  The  committee  of  tlie 
"whole  have  before  them  the  article  re- 
ported by  the  Committee  on  Agriculture, 
Mining,  Manufactures  and  Commerce; 
and  the  fifth  section  is  under  considera- 
tion.   The  section  will  be  read. 

The  Clerk  read  as  follows : 

Section  5.  The  Legislature  shall  regu- 
late by  law  the  manufacture  and  sale  of 
carbon  oil  so  as  to  insure  the  safety  of  life 
in  its  use  for  light. 


The  Chairman.  The  question  is  on 
the  section. 

The  section  was  rejected. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  section  six,  as  follows: 

Section  0.  The  Legislature  shall  pro- 
vide by  law  for  an  equitable  assessment 
of  benefits  in  favor  of  mine  owners  and 
operatoi-s  whenever,  by  works  and  expen- 
ditures in  mines,  draining,  or  tunneling, 
they  produce  results  which  enure  directly 
or  indirectly  to  the  benefit  and  advantage 
of  any  contiguous  or  adjoining  mines. 

Mr.  J.  M.  Wetherill.  Mr.  Chairman  : 
It  is  well  known  to  all  the  legal  gentle- 
men present  that  there  is  a  principle  of 
the  common  law  which  prescribes  that  no 
man  can  so  use  his  own  property  as  to  in- 
jure his  neighbor.  There  is,  however,  no 
rule  of  the  common  law  nor  of  any  statute, 
nor  in  any  Constitution  that  I  am  aware 
of,  which  prescribes  that  where  an  indi- 
vidual, by  any  operations  connected  with 
his  property, benefits  his  neighbor's  prop- 
erty, his  neighbor  shall  contribute  some 
portion  of  the  exi?ense  which  has  induced 
this  benefit.  This  section  proposed  to  be 
embodied  in  the  Constitution  lias  been 
framed  on  that  idea.  It  frequently  hap- 
pens that  in  the  miningregions  the  owner 
of  one  tract  of  land  erects  improvements 
upon  his  land  in  such  manner  as  to  ver^--. 
materially  benefit  his  neighbor.  These 
results  are  procured  sometimes  by  the 
sinking  of  shafts  and  of  slopes  which 
drain  the  water  from  the  neighboring 
mines,  frequently  by  the  driving  of  tun- 
nels which  produce  a  like  advantage.  It 
is  in  these  cases  w'here  now  neither  by 
law  nor  Constitution  provision  is  mad© 
for  the  person  benefited  to  assist  in  the 
expense  which  produces  the  benefit,  that 
this  section  has  been  proposed  to  be  in- 
troduced in  the  Constotution. 

I  hope  it  will  be  adopted  because  it 
covers  a  difficulty  which  has  been  very 
much  felt  in  the  mining  regions  of  the 
State  as  to  coal,  z.inc  and  iron. 

Mr.  Carey.  Mr.  Chairman  :  This  is 
nothing  l)ut  a  question  of  mere  legislation. 
It  is  not  for  us  to  direct  the  Legislature 
what  they  are  to  do.  It  is  their  business 
to  provide  for  all  such  matters,  and  I  do 
earnestly  hope  that  the  section  may  be 
voted  down.  We  are  loading  the  Consti- 
tution with  so  much  legislation  that  it 
will  certainly  be  rejected  if  we  persist  in 
that  course. 

Mr.  Urodhead.  Mr.  Chairman  :  I  hope 
that  the  committee  of  the  whole  will  con- 
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Elder  this  question  well.  Possibly  thisques- 
tion  iiuiy  not  atiect  miiny  counties  of  the 
Coniinon wealth ;  but  it  does  affect,  and 
very  niateriallj'  so,  a  few  counties,  and 
mine  is  one  of  them.  The  right  incorpor- 
ated in  this  section  exists  in  every  mininf^ 
country  in  the  world  where  mining  has 
reached  to  any  great  perfection.  It  exists 
in  Austria  ;  it  exists  in  France,  and  it  also 
does  in  Mexico,  and  it  is  simply  necessary 
to  protect  the  honest  miners  from  the 
pirates  who  lay  themselves  alongside. 
When  you  go  into  the  porous  soil  where 
the  hematite  ores  are  always  found,  and 
whenever  a  miner  commences  operations 
atd  carries  on  his  enterprise  to  any  con- 
siderable extent,  some  other  man  plants 
himself  on  the  next  land  and  follows  the 
lead  of  the  lirst,  keeping  about  fifteen  or 
twenty  teet  above  the  level  of  tlie  pioneer's 
operations.  The  consequence  is  that  the 
latter  has  to  remove  all  the  water  which 
accumulates  in  both  properties,  and  if  he 
does  not,  he  will  be  drowned  out. 

Mr.  De  France.  May  I  ask  the  gen- 
tleman froni  Northampton  a  question  ? 

Mr.  Brodheab.     Certainly. 

Mr.  Dk  France.  Will  the  gentleman 
say  whether  this  subject  is  not  one  which 
can  be  safely  left  to  the  Legislature  in- 
stead of  putting  it  in  the  fundamental 
law  ? 

Mr.  Brodhead.  I  will  answer  the  gen- 
tleman's question  bj'  simply  saying  that 
we  go  to  the  Legislature  one  winter  and 
get  an  act  passed  on  its  merits  and  it  will 
become  a  law  of  the  State.  The  next  year 
the  pirates  will  go  to  Ilarrisburg  and  buy 
an  act  of  legislation  repealing  the  whole- 
some statute ;  and  then  we  are  lorced  to 
wait  until  the  next  session  of  the  Legisla- 
ture, when  the  effort  to  secure  proper 
laws  on  the  subject  must  be  renewed. 
This  matter  ought  noiv  to  be  definitely 
settled,  and  settled  right  here.  Other 
mining  countries  have  such  a  provision. 
It  is  not  to  be  found  in  the  Constitutions 
of  other  States  in  this  Union  because  there 
are  no  other  States  where  niining  is  car- 
2-ied  on  as  it  is  in  our  own  Commonwealth. 
Our  coal  districts  may  not  need  this  pro- 
tection, but  the  iron  districts  do,  and  they 
should  receive  it. 

Mr.  LiLLi\  Mr.  Chairman:  As  the 
gentleman  from  Northamdton  has  said, 
this  is  a  matter  of  very  great  importance 
to  a  fev/  counties  of  this  Commonwealth. 
The  protection  that  this  section  confers 
upon  honest  miners  is  entirely  just.  The 
only  difficulty  that  occurs  to  me  is  that  it 
is  a  matter  more  of  legislation  than  of 


constitutional  enactment.  There  is,  how- 
ever, this  trouble  as  far  as  the  Legislature 
are  concerned  :  There  are  so  few  counties 
in  the  State  which  have  any  interest  in 
this  subject  that  you  cannot  get  tlie  Leg- 
islature to  pass  upon  it.  The  (General  As- 
sembly at  session  after  session  have  been 
importuned,  time  and  again,  to  perfect 
legislation  on  this  subject,  and  they  do 
not  do  so  for  the  reason  I  have  just 
stated. 

To  illustrate  what  has  been  expressed 
by  the  gentleman  from  Northampton,  I 
will  instance  the  case  of  the  Pennsylva- 
nia and  Lehigh  zinc  company.  They 
have  gone  to  the  expense  of  putting  down 
pumps  tliat  have  cost  from  ?")();),0()0  to 
91,01)0,000.  They  have  erected  also  prolm- 
bly  the  largest  engine  in  the  United 
States,  and  they  have  the  largest  pump 
in  the  United  States.  With  that  improved 
antl  powerful  machinery  they  can  and  do 
drain  the  entire  country  around  them. 
The  result  is  that  A,  B  or  C  can  locate 
alongside  of  the  mines  of  this  company 
and  mine  their  ore  at  no  cost  at  all.  Is 
this  right  ?  Is  it  projier  that  other  people 
owning  adjoining  i^roperty  should  not 
help  to  pay  for  the  expense  of  draiiiing 
their  mines  ? 

As  I  said  before,  the  only  doubt  that  I 
have  about  this  section  is  that  it  is  rather 
legislative  in  its  character,  t-han  a  matter 
of  constitutional  law.  But  something 
ought  to  bo  done  to  correct  this  evil.  It 
exists  to  some  extent  in  all  the  coal  re- 
gions, but  it  is  only  in  the  iron  districts 
that  the  full  force  of  this  evil  is  experi- 
enced. There  when  an  honest  miner  de- 
velops his  property  and  opens  his  leads, 
puts  in  his  pumps  and  drains  his  mines, 
the  man  wlio  owns  the  adjoining  mining 
property  opens  his  leads  not  quite  as  deep 
as  his  neighbor,  and  keeping  always 
above  him,  mines  at  the  expense  of  the 
man  who  has.  introduced  pumping  ma- 
chinery. Certainly,  there  is  no  equity  in 
that  and  certain  it  is  that  some  pi-ftvision 
should  be  made  to  give  the  miner  who 
expends  money  in  pumping  improve- 
ments some  compensation  for  the  benefits 
that  his  neighboi'S  receive  without  outlay. 

Mr.  Wkioht.  Ml'.  Chairman  :  I  desire 
only  to  say  that  if  the  Legislature  chooses 
to  pass  such  a  law  as  is  contemplated  in 
this  section,  I  suppose  we  cannot  help  it. 
But  I  should  be  exceedingh-  sorry  that  a 
provision  like  this  should  be  made  to  ex- 
tend to  the  few  individual  owners  of  coal 
lands  that  are  now  left  in  the  county  of 
Luzerne.      The  mining  of   coal    in   that 
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county  has  now  reached  such  a  stage  that 
I  believe  there  is  but  one  solitary  individ- 
ual in  tliat  county  wlio  mines  and  trans- 
ports coal  to  market.  All  the  individual 
operators  have  fallen  into  the  hands  of,  and 
been  absorbed  by,  a  few  monsters  ;  a  few 
companies  that  now  carry  on  the  entire 
mining  interests  of  the  county.  They 
cboke  and  strangle  individual  enterprise 
as  a  matter  of  course.  No  man  can  carry 
his  own  coal  to  market  because  the  com- 
panies shut  him  off  from  their  roads.  That 
has  produced  this  practical  result,  that 
whenever  a  large  coal  company  drive 
their  gangways  to  a  neighbor's  lot  they 
take  a  lease  from  him  in  advance.  Unless 
that  is  done,  his  coal  property  lies  dead. 
It  avails  him  nothing  until  the  company 
choose  to  lease  it.  When  a  company  drive 
up  their  gangways  to  another  lot  of  coal 
lands,  if  they  are  permitted  to  say  that 
their  so  doing  has  increased  the  value  of 
the  lands  to  which  they  come,  virtually 
that  amount  of  increase  in  value, whatever 
it  may  be,  will  be  abated  from  the  price 
that  the  company  choose  to  give  for  the 
lease  of  that  lot. 

I  say,  if  the  Legislature  choose  to  pass 
an  act  declaring  that  a  coal  compa7iy  min- 
ing up  to  another  man's  land  shall  receive 
a  deduction  on  the  price  of  the  lease  of 
coal  lands,  we  cannot  help  it.  But  we 
can  help  making  it  obligator^'  on  the  Leg- 
islature to  pass  such  onerous  and  oppres- 
sive laws.  I  do  not  know  anything  about 
the  effect  ot  this  section  as  applied  to  iron 
districts,  because  in  Luzerne  we  have  no 
iron  mines.  I  simply  speak  in  reference 
to  my  own  countj''  wliere  our  business  is 
the  mining  aTid  raising  of  coal,  and  I  say 
that  to  the  owners  of  coal  property  in  that 
covmty  this  provision  will  be  exceedingly 
oppressive,  and  they  will  not  be  able,  if  it 
be  adopted,  to  raise  their  coal  and  trans- 
port it  to  market,  but  must  rely  entirely 
on  the  companies  for  so  doing. 

Mr.  Lilly.  Will  the  gentleman  from 
Luzerfte  allow  me  to  interrupt  him  ? 

Mr.  Wright.     Certainly'. 

Mr.  Lilly.  I  only  desire  the  gentle- 
man to  correct  one  statement.  He  has 
said  that  there  is  but  one  individual  oper- 
ator in  Luzerne  county  who  is  engaged  in 
mining  and  transporting  coal  to  market. 
I  desire  to  state  that  of  mj"-  own  knowl- 
edge there  are  at  least  ten  such  operators 
in  the  lower  end  of  Luzerne  count3',  if 
there  are  not  in  the  Wj'oming  vallej''. 

Mr.  Wright.  I  am  not  so  familiar 
with  the  operations  on  this  side  of  the 
water.    But  in  the  groat  valley,  whore  lie 


the  largest  anthracite  fields  that  are 
known  on  the  face  of  the  globe,  the  result 
is  as  I  have  stated. 

Mr.  BuoDHEAD.  I  was  very  sure  that 
the  gentleman  from  Luzerne  (Mr. 
Wright)  did  not  vmdcrstand  anything 
about  this  section,  and  I  am  glad  that  he 
has  confessed  that  he  knows  nothing  of 
its  application  to  the  iron  districts  of  the 
State.  This  section  is  not  designed  to 
appl}''  to  coal  lands.  There  certainly  is 
not  one  case  in  ten  thousand  where  it  will 
affect  a  coal  mine.  The  coal  miners  pro- 
tect themselves  when  they  construct  their 
leads,  by  the  v/alls  and  partitions  which 
the}' leave,  and  the  waters  from  adjoin- 
ing mines  cannot  float  in  upon  them, 
neither  can  the  waters  th.at  accumulate 
in  their  mines  be  pumped  out  from  ad- 
joining territory.  This  section  applies  to 
iron  ore  mines,  and  I  desire  it  to  stand 
upon  its  own  merits.  I  do  not  want  to 
have  any  clap-trap  about  corporations 
monopolizing  everything  and  grinding 
down  everybody  brought  in  here  to  affect 
a  section  Avhich  does  not  concern  them  at 
all. 

Mr.  Broomall.  If  we  are  prepared  to 
compel  the  Legislature  to  assess  upon 
neighboring  lots  the  cost  of  an  improve- 
ment which  I  may  put  upon  my  own 
premises,  which  indirectly,  in  the  lan- 
guage of  this  section,  benefits  the  owners 
of  neighboring  lots,  then  I  think  we  may 
Avell  vote  in  favor  of  this  section,  for  the 
principle  is  the  same.  If  a  man  by  bene- 
fiting himself  upon  his  own  property, 
erects  buildings  which  are  a  benefit  to  his 
neighbors,  let  us  in  all  cases  assess  upon 
those  neighbors  a  part  of  the  cost  of  the 
improvement. 

ISIr.  Minor.  'My  friend  from  Xorth- 
ampton  (Mr.  Brodhead)  says  that  this 
section  is  designed  to  apply  exclusively 
to  iron  mines.  If  it  is,  then  I  do  not  de- 
sire to  vote  for  it.  I  do  not  know  what 
will  become  of  the  oil  wells  if  they  are  not 
included  in  some  such  protecticm  as  that 
which  is  intended  to  be  given  bA'this  sec- 
tion. They  are  now  injured  to  the  extent 
of  thousands  and  hundreds  of  thousands 
of  dollars  by  flooding,  and  I  think  it 
would  be  a  inistake  to  put  into  the  Con- 
stitution anything  which  would  limit  the 
protection  afforded  by  this  section  to  the 
iron  men. 

The  Legislature  have  already  given  us 
some  assistance,  and  as  opportunity  de- 
velops, I  suppose  they  will  give  us  more. 
But  although  I  know  that  in  our  section 
of  the  State  we  need  something  of  that 
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kind,  I  say  let  us  not  hamper  the  Legisla- 
ture by  partial  directions  in  regard  to  it  ; 
but  leave  them  at  liberty  to  prescribe  all 
the  remedies  that  iu  the  future  may  bo 
found  necessary. 

Mr.  Hakry  White.  I  am  not  about  to 
discuss  tliis  subject,  but  I  do  desire  to  re- 
mind the  committee  of  the  whole  of  what 
it  did  on  last  Frida}',  when  this  report 
W'as  under  consideration.  Section  four, 
which  provided  protection  to  miners,  was 
voted  down.  Tlie  committee  refused  to 
put  into  the  Constitution  a  section  roquir- 
Iul;  the  Legislature  to  legislate  for  the 
benefit  of  the  miners,  assuming,  possibly 
correctly  and  with  propriety,  that  the 
Legislature  alreads^  had  sulhcient  power 
in  reference  to  tliis  subject.  This  section 
now  under  consideration  appears  to  be 
for  the  benefit  of  the  operators,  and  I  sub- 
mit that  if  we  refused  to  do  anj'thing  for 
the  benefit  of  the  miners  we  should  also 
allow  the  operators  to  protect  themselves. 
We  should  remit  the  whole  subject  to 
the  Legislature,  and  I  hope  that  the  sec- 
tion will  be  voted  down. 

Mr.  Darlington.  I  move  to  amend 
by  striking  out  the  word  'shall"'  and  in- 
serting the  word  "may,"  so  as  to  make  it 
not  obligatory  upon  the  Legislature  but 
optional  with  them. 

The  amendment  was  rejected. 

Tlie  Chairman.  The  question  is  upon 
the  section. 

Mr.  Baker.    Let  it  be  read. 

The  Clerk  read  as  follows: 

"The  Legislature  shall  provide  by  law 
for  an  equitable  assessment  of  benefits  in 
favorof  mine  otvners  and  operators  when- 
ever, by  worlcs  and  expenditures  in 
mines,  di-aining  or  tunneling,  they  pro- 
duce results  which  enure  directly  or  in- 
directly to  the  benefit  and  advantage  of 
any  contiguous  or  adjoining  mines." 

The  section  was  rejected. 

Mr.  Andrew  Reed.  1  offer  the  fol- 
lowing as  a  new  section  : 

"In  the  absence  of  special  contracts  the 
rate  of  interest  shall  be  fixed  by  law,  but 
no  penalty  shall  be  prescribed  for  the 
takirg of  any  higher  rate  of  interest  than 
ten  per  cent." 

I  do  not  propose  to  take  up  the  time  of 
the  Convention  by  saj'ing  one  word  in  fa- 
vor of  this  section.  1  desire  only  to  have 
a  distinct  vote  upon  it,  the  subject  Laving 
been  fully  ventilated  last  week.  Tliis 
new  section  avoids  some  of  the  objections 
wiiich  were  raised  to  the  first  section  of 
the  article  reported  by  the  Committee  on 
Agriculture,   Mining,   Manufactures  and 


Commerce,  as  it  does  not  change  the  rate 
of  interest,  leaving  that  subject  to  the 
Legislature,  and  at  the  same  time  the  sec- 
tion prevents  the  Legislature  from  time 
to  time  altering  the  penalties  for  usury. 

Mr.  W.  II.  Sjiith.  Mr.  Chairman  :  I 
do  not  deaire  to  occupy  the  time  of  this 
Convention,  but  I  would  like  to  make  a 
few  remarks  in  regard  to  this  matter.  The 
first  section  of  this  article  has  been  voted 
down  in  tliis  committee  of  the  whole  and 
I  cannot  move  to  reconsider  because  I 
was  not  present  when  action  was  ta- 
ken in  reference  to  It.  But  I  desire  to 
say  that  the  treatment  which  tJiat  sec- 
tion received  was  harsh  and  unjust 
toward  the  Committee  on  Agriculture, 
^Mining,  Manufactures  and  Commerce.  If 
there  is  any  gentleman  herewhowill  move 
a  reconsideration  of  the  first  section  with 
regard  to  interest,  I  will  saj'  that  that  com- 
mittee gave  to  this  defeated  section  a 
great  deal  of  time.  They  canvassed  the 
Convention  upon  the  subject,  and  careful- 
ly consulted  their  constituents  to  find  out 
Avhat  were  the  true  sentiments  of  the  peo- 
ple on  that  question,  while  the  section 
was  i^ending  in  committee.  Nay,  more, 
those  members  of  the  Convention  who 
were  opposed  to  the  section  asked  that 
the  Committee  on  Agriculture  Mining, 
Manufactures  and  Commerce  would  give 
them  notice  when  the  subject  was  about 
to  be  called  up  and  not  spring  it  on  them 
in  their  absence.  Tliis  was  faithfully 
done  by  that  comnnttee,  and  yet  after  all 
that  the  committee  of  the  whole,  in  the 
absence  of  several  members  of  the  Com- 
mittee on  Agriculture,  Mining,  Manufac- 
tures and  Commerce,  called  up  this  article 
and  defeated  it.  There  were  three  of  the 
members  of  the  committee  who  I  know 
were  not  here  to  vote  in  favor  of  it,  and  I 
am  further  informed  that  it  is  very  doubt- 
ful whether  there  was  a  quorum  pi-esent 
when  the  article  was  passed  on. 

Mr.  Chairman,  having  made  this  state- 
ment, I  appeal  to  meuibers  of  the  House 
to  move  a  reconsideration  of  that  section 
of  the  article. 

The  Chairman.  The  Chair  will  state 
to  the  gentleman  from  Allegheny  that  a 
motion  to  reconsider  was  made  and  voted 
down. 

Mr.  AV.  H.  Smith.  Gentlemen  here 
will  move  a  second  reconsideration. 

The  Chairman.  The  Chair  regrets  to 
say  to  the  gentleman  from  Allegheny  that 
a  motion  to  reconsider  would  not  be  in 
order.  One  motion  to  reconsider  having 
been  made  by  the  gentleman  from  Pot- 
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ter,  (Mr.  Mann,)  and  the  House  having 
refused  to  reconsider,  anotiier  motion  to 
reconsider  is  not  in  order.  The  question 
now  before  the  committee  is  tlie  new  sec- 
tion moved  by  the  gentleman  from  Mif- 
flin (Mr.  Andrew  Reed)  as  an  amend- 
ment. 

Mr.  H.  W.  Smith.  Can  I  not  move  to 
amend  that  section? 

The  Chairman.  The  Clerk  will  first 
read  the  new  section  offered  by  the  gen- 
tleman from  Mifflin  for  the  information 
of  members. 

The  Cleuk  read  as  follows: 

"In  the  absence  of  special  contracts  the 
rate  of  interest  shall  be  fixed  by  law,  but 
no  penalty  shall  be  prescribed  for  the 
taking  of  any  rate  of  interest  not  exceed- 
ing ten  per  cent." 

Mr.  W.  H.  Smith.  Mr.  Chairman  :  I 
now  move  j-ou  as  an  amendment,  to  take 
the  place  of  tliat  Just  read  : 

"In  the  absence  of  special  contracts  the 
legal  rate  of  interest  and  discount  shall 
be  seven  per  cent,  per  annum,  but  special 
contracts  for  a  higher  rate  shall  be  law- 
ful." 

1  leave  out  the  word  "lower." 

"All  national  and  other  banks  of  issue 
shall  be  restricted  to  the  rate  of  seven  per 
cent,  perainium." 

Striking  out  the  words,  "or  lower."  I 
move  that  as  an  amendment  to  the  amend- 
ment. 

The  Chairman.  That  amendment  is 
in  order.  Tlie  gentleman  from  Allegheny 
moves  to  amend  the  amendment  by  sub- 
stituting the  words: 

"In  the  absence  of  special  contracts  the 
legal  rate  of  intei-estand  discount  shall  be 
seven  per  cent,  per  annum,  but  special 
contracts  for  a  higher  rate  shall  be  law- 
ful." 

The  question  is  on  the  amendment  to 
the  amendment. 

Mr.  W.  II.  Smith.  Mr.  Chairman  :  If 
a  man  shall  borrow  one  hundred  dollars 
in  currency  or  greenbacks  at  seven  per 
cent.,  he  will  pay  just  about  the  same 
(within  a  fraction,  more  or  less,  according 
to  tlie  price  of  gold)  tliat  he  would  have 
paid  for  one  hundred  dollars  in  and  before 
18G0,  when  the  rate  was  but  six  per  cent, 
for  gold  or  convertible  paper.  For  when 
six  per  cent,  was  the  rate,  one  per  cent, 
would  pay  the  interest  of  one-sixth  of  a 
gold  dollar,  or  W;^  cents.  Now,  if  the 
gold  dollar  is  worth  I673'  more  (one-sixth) 
in  paper,  and  the  borrower  pays  seven  per 
cent,  interest,  he  just  paj'S  tlie  one  per 
cent,  (one-sixth)  more  than  he  did  when 


he  hired  monej^  at  six  per  cent. — in  other 
words,  the  extra  one-sixth  of  a  paper  dol- 
lar cost  him  the  extra  one  per  cent  interest. 

But,  then,  the  gold  dollar  up  to  1860  would 
buy  more  than  a  dollar  and  a  half  in  paper 
money  will  buy  now,  or  fifty  per  cent, 
difference.  I  have  seen  some  national 
statistics  which,  I  think,  make  the  differ- 
ence between  the  gold  and  the  paper  dol- 
lar, then  and  now,  seventy-five  per  cent. 
Common  labor,  the  last  and  slowest  com- 
modity to  rise  in  price,  is  one  dollar  and 
fifty  cents  per  day  now,  against  one  dol- 
lar per  day  then.  House  rents  in  our  city 
have  risen,  I  think,  an  average  of  one 
hundred  per  cent.,  and  many  other  things 
nearly  as  much. 

The  increase  of  circulation  and  the  na- 
ture of  the  circulation  we  have,  makes  it 
necessary  that  we  shall  have  an  increase 
in  the  legal  rate  of  interest.  We  have  a 
currency  which  presents  a  strange  ano- 
maly in  finance.  It  is  a  currency  tiiat 
cannot  be  redeemed  in  gold,  and  yet  can- 
not be  destroyed,  discredited  or  thrown 
out  of  circulation,  as  the  bank  notes  were 
when  the  banks  issuing  them  could  not 
redeem  them  in  com  on  demand.  Our 
currency  and  greenbacks  must  always  be 
as  valuable  as  tlie  national  securities — 
that  is,  worth  as  much  in  gold;  and  as  long 
as  the  interest  on  our  bonds  is  promptly 
]5aid,  our  currency  must  and  will  fioat  on 
an  equality  with  the  bonds,  subject  only 
to  the  fluctuations  in  the  gold  market 
which  are  the  prolific  source  of  so  much 
rascality  on  the  one  hand,  and  of  suffer- 
ing on  the  other.  The  woes  and  dis- 
tresses caused  by  these  sudden  and  some- 
times deliberately  planned  changes  in  the 
value  of  gold,  are  among  the  penalties 
that  we  have  paid,  are  paying,  and  will 
have  to  pay  for  the  luxury  and  misery  of 
our  late  civil  war,  and  its  legacy  of  debt. 
There  were,  if  I  remember  rightly,  about 
two  hundred  and  sixty  millions  of  paper 
circulation  in  18(50,  as  shown  in  the  national 
statistics  of  that  year.  Now  our  paper 
circulation  of  all  sorts  is  about  eight 
hundred  millions  or  over  three  times  as 
much,  to  say  nothing  of  the  increase  of 
paper  credits  growing  out  of  the  govern- 
ment bonds,  wliich  are  considerably  used 
in  business  transactions.  It  is  probable 
that  there  is  a  great  deal  more  circulation 
required  now  than  in  ISiiO — if  it  were  not 
so,  it  is  likelj^  that  the  premium  for  gold 
would  be  higher  than  it  is.  I  do  not 
think  the  rate  of  interest  has  increased 
much  more  than  three  per  cent.  That  is, 
the  mass  of  money  that  is  actually  loaned 
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by  the  banks  would  average  nine  per 
cent,  now  as  against  six  per  cent,  in  18i30. 
Perliaps  the  difference  is  gicater  than 
this,  and  the  great  increase  in  the  qunntily, 
and  the  deterioration  in  the  quality  of 
the  money  would  seem  to  indicate  a  lar- 
ger difl'erence. 

But  T  am  prepared  to  hear  some  inge- 
nious gentleman  say  that  when  there  is  so 
great  an  increase  in  the  supply  of  what  we 
call  money,  the  legal  rate  of  interest  ought 
to  be  reduced  instead  of  increased.  If  a 
man  buys  a  house  now  for  ten  thousand 
dollars  that  twelve  years  ago  he  could 
have  bought  for  six  thousand  dollars,  he 
must  certainly  have  more  rent  for  it  than 
he  would  have  taken  at  that  time.  And 
nobod}'  obj  ects  to  this,  but  everybody  pays 
the  increased  rates  for  everything  as  a 
matter  of  course  and  a  matter  of  justice. 
But  if,  on  the  other  hand,  the  possessor  of 
the  money  does  not  choose  to  invest  in  a 
house,  but  prefers  to  keep  his  money  and 
live  on  the  interest  of  it  instead  of  the  ren- 
tal of  the  house,  hesurely  will  be  compelled 
to  demand  more  for  it  than  he  would  have 
done  in  IS'iO,  because  he  cannot  supply  his 
own  wants  with  thesame  amount  of  money 
that  he  could  in  ISGO.  It  is  worth  more  to 
the  lender — and  it  is  also  worth  more  to 
him  that  wants  to  borrow  it.  Therefore 
the  holder  of  money,  as  well  as  the  holder 
of  houses,  asks  and  gets  more  for  it. 

Again,  my  ingenious  friend  will  say  that 
I  am  making  a  plea  for  the  professional 
money-lender.  Heaven  forbid  that  I 
should  do  so  foolish  a  thing.  First,  because 
the  usurers  of  this  day  can  take  excellent 
care  of  themselves,  and  secondly  because 
I  would  not  so  violate  popular  customs,  as 
to  offer  any  apology  for  any  set  of  men 
whose  dispraise  is  in  every  body  s  mouth. 
No,  Mr.  Chairman,  my  appeal  is  intended 
for  the  borrower  of  money — the  man  of  en- 
terprise, and  skill,  and  industry,  who  lacks 
pecuniary  aid,  and  sometimes  very  httle 
of  it— just  enough  to  enable  him  to  get  a 
moderate  share  of  the  profits  of  his  own 
ingenuity  or  capacity.  I  plead,  too,  for 
the  man  who  is  compelled  by  losses  or 
misfortunes  to  mortgage  a  portion  of  per- 
haps hardly  earned  real  property  for  tem- 
jwrary  relief.  I  bespeak  favor,  too,  for  the 
man  who  thinks  he  can  advance  his  for- 
tune by  the  judicious  use  of  capital  which 
he  has  not  had  time  to  acquire. 

It  is  for  these  that  I  desire  to  see  our 
usury  laws,  which  are  a  delusion  and  a 
snare,  removed  from  the  statute  books, 
or  so  modified  that  they  will  no  longer  be 
despised  and  evaded,  but  respected    and 


obeyed,  as  all  laws  ought  to  be.  As  the 
usury  laws  stand,  they  arc  constantly  used 
by  the  extortioner  to  wring  excessive 
interest  from  the  borrower,  who,  it  is  pre- 
tetided,  they  are  intended  to  protect.  And 
I  hold,  sir,  that  nothing  so  tendsto  demor- 
alize a  people,  and  to  bring  all  laws  into 
disrespect,  as  the  existence  of  enactments 
that  are  perijetually  disregarded,  and  are 
utterly  opposed  to  the  practices  and  opin- 
ions of  the  public.  On  behalf  of  the 
honest  borrowers  of  the  iState,  then,  and 
against  the  interests  and  desires  of  the 
brokers  and  note  shavers  who  fatten  on 
the  earnings  or  the  hard  necessities  of 
that  class,  I  beseech  you  to  pass  this  sec- 
tion as  reported.  Let  tiie  man  who 
chooses  to  legally  lend  his  n^oney  for 
seven  per  cent,  or  more,  (which  he  can 
do  by  sending  it  to  New  York  or  Ohio,) 
have  the  privilege  of  doing  so  at  home 
without  feeling  that  he  is  a  law-breaker. 
There  is  enough  capital  here  in  Pennsyl- 
vania to  supply  the  business  needs  of  our 
citizens,  it  lenders  were  to  niake  their 
bargains  face  to  face  with  borrowers  and 
to  negotiate  about  the  renting  of  their 
money,  as  men  do  alx)ut  any  goods  they 
wish  to  sell,  or  an}'  house  or  land  they 
wish  to  hire,  or  any  ship  they  rnay  wish 
to  charter.  The  advantages  to  be  de- 
rived from  the  passage  of  this  article  I 
will  endeavor  briefly  to  enumerate  : 

1.  It  will  make  the  legaZ  rate  for  money 
what,  as  has  been  shown,  is  the  real  price 
paid,  to  wit,  seven  per  cent.,  and  a  lender 
may  choose  for  himself  from  custom- 
ei-s  who  may  offer  the  party  to  whom  he 
would  prefer  to  lend,  according  to  the 
character  and  habits  of  the  applicant,  and 
the  nature  of  the  securities  offered. 

2.  Middle  men  would  be  dispensed  with  ; 
their  fees  are  arbitrary  and  often  enor- 
mous;  they  often  fix  much  higher  rates 
than  they  can  get  the  money  for,  a  round 
sum,  and  return  the  balance. 

3.  It  will  keep  so  much  of  our  own  cap- 
ital as  seeks  only  minimum  rates,  steady 
investments,  and  first-class  security,  at 
home.  New  York,  New  Jersey  and  Ohio 
now  enjoy  the  advantage  of  untold  mil- 
lions of  Pennsylvania  capital,  Ixjcause 
their  legal  rates  are  higher  than  ours. 

4.  The  men  who  will  dare  anything  to 
make  large  percentages  have  the  advan- 
tage of  those  who  will  not  break  the  law ; 
thus  the  borrower  and  the  conscientious 
lender  are  kept  apart.  This  will  bring 
them  together. 

5.  Money  would  fluctuate  in  price  as 
corn  or  cofllee  does,  and  would  bring  its 
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value  according  to  supply  and  demand, 
if  that  vrere  less  than  seven  or  more  than 
fifteen.  He  that  would  hold  for  a  rise 
must  take  his  chance.  We  see  the  rates 
of  the  bank  of  England  changed  frequent- 
ly as  the  condition  of  trade  or  other  cir- 
cumstances may  dictate.  In  Georgia  the 
repeal  of  the  usury  law  has  made  money 
more  plenty  and  transactions  easier. 

6.  Men  who  may  feel  badly  about  tak- 
ing seven  or  nine  may  hold  on  to  six. 
Nothing  should  be  put  mto  this  Constitu- 
tion or  into  the  laws  to  interfere  with  or 
prevent  this. 

7.  The  free  traffic  in  money  will  increase 
the  supply  and  lessen  the  rat<is,  except  at 
certain  seasons  of  the  year,  when  there  is 
always  great  demand  for  money. 

8.  The  vast  majoritj^  of  business  men — 
those  who  borrow  as  well  as  those  who  lend 
— are  desi  rous  for  the  change  here  proposed. 
Tiiey  are  law-abiding,  and  prefer  open 
dealings.  It  is  the  unscrupulous  lender 
that  will  object,  because  the  law  is  now  as 
he  prefers  it. 

It  does  seem  that  all  injunctions, 
whether  sixcred  or  secular,  to  prevent  usu- 
rious practices,  have  produced  exactly 
contrary  effects  to  those  intended.  Like 
liquor  laws  or  sumptuary  laws  generally, 
they  are  always  disregarded.  What  they 
forbid,  the  people  are  sure  to  do.  Why 
should  such  laws  be  passed  or  main- 
tained? 

Moses  denounced  usury  on  many  occa- 
sions, and  by  express  divine  command. 
Here  is  one  of  the  many  orders  hi  pro- 
mulgated :  "Thou  Shalt  not  give  him  (thy 
brother)  upon  usury,  nor  lend  him  thy 
victuals  for  increase."  Yet  in  our  daj-, 
and  any  time  for  a  thousand  years  back, 
those  who  loan  or  have  borrowed  the  most 
money,  and  as  the  impression  is,  got  the 
highest  rates  for  it,  were  of  the  same  per- 
suasion as  Moses — often,  indeed,  named 
after  him.  They  have  long  been  de- 
nounced as  the  Ishmaelites  of  the  ex- 
change, whose  hand  was  against  every 
man's  pocket,  notwithstanding  the  ex- 
plicit decree  of  the  old  Testament. 

But  while  the  usury  laws  for  Christian 
as  well  as  Israelite  have  always  been 
stringent,  both  Christian  and  Israelite 
luive  shown  equal  disregard  for  them. 
Both  have  been  shamefully  disobedient, 
to  use  no  stronger  term.  They  have  made 
statutes  onlj'-  to  break  them.  They  have 
pretended  to  think  that  usurious  lending 
was  a  disgrace,  and  yet  have  always 
mocked  the  impoverished  and  plundered 
borrowers  by  taking  to  their  hearts  and 


to  popular  favor  the  rapacious  money- 
lender, who  has  grown  rich  in  spite  of  the 
laws  and  without  ever  performing  any 
useful  labor  whatever. 

Let  these  mockerys  and  abuses  be  abol- 
ished in  Pennsylvania  by  the  adoption  of 
this  article.  Let  us  take  away  the  wicked 
occupation  of  these  Shylocks,  whose  con- 
science is  as  elastic  as  India  rubber,  whose 
faces  are  flint,  and  whose  hearts  are 
granite.  Let  them  not  extort  high  rates 
to  pay  for  the  wear  and  tear  of  conscience. 

"Conscience  !     It  is  their  coin, 

They  live  by  parting  with't, 

And  he  thrives  best  who  has  the  most  to  spare?" 

Mr.  Mantor.  I  desire  to  ask  the  gen- 
tleman from  Allegheny  a  question. 
Would  his  proposition  give  the  same 
privileges  to  banks  and  banking  institu- 
tions? 

Mr.  W.  II.  Smith.  Except  as  here 
stated.  The  national  banks  have  the  ben- 
efit of  issuing  money  which  the}'  pay 
nothing  for. 

Mr.  KxianT.  Mr.  Chairman  :  I  hope 
I  may  be  excused  for  tresi:)assing  on  the 
time  of  the  House  for  a  few  minutes.  I 
would  ask  the  gentleman  from  Alleghe- 
ny if  he  will  permit  a  division  of  the  sec- 
tion. When  the  vote  is  taken,  I  should 
like  to  vote  separately  on  this  clause: 

"In  the  absence  of  special  contracts  the 
legal  rate  of  interest  and  discount  shall 
be  seven  per  cent,  per  annum,  but  si^ecial 
contracts  for  a  higher  rate  shall  be  law- 
ful." 

The  Chairman.    That  is  the  amend 
ment  of  the  gentleman  from  Allegheny. 

Mr.  Knight.  But  I  want  to  have  a 
separate  vote  on  the  clause  beginning  "all 
national" 

The  Chairman.  The  gentleman  from 
Allegheny  did  not  move  that  as  a  part  of 
his  amendment. 

Mr.  Knight.  I  understood  that  he 
did. 

The  Chairman.    He  did  not. 

Mr.  W.  H.  Smith.  I  did  not  move 
that. 

Mr.  Knight.  Before  the  vote  is  taken 
I  would  like  to  say  a  few  words  in  de- 
fence of  his  proposition.  If  we  had  a 
uniform  rate  of  interest  all  over  the  coun- 
tiy,  let  it  be  four,  five,  six  or  seven  per 
cent.,  there  would  be  no  necesity  for  our 
asking  for  the  adoption  of  this  section ; 
but  that  unfortunatelj'  is  not  the  case. 

I  have  already  stated  the  surrounding 
States  have  a  legal  rate  of  interest  higher 
than  the  State  of  Pennsylvania,  and  this 
greatly    discriminates    against  our  own 
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citizens.  Now  that  is  protended  to  be 
equalized  by  a  discount  on  our  secu- 
rities. I  fear  tliat  tlie  people  of  this  Com- 
monwealth, and  particularly  of  tlie  com- 
mercial cities,  Jiave  not  given  sufficient 
consideration  to  the  discount  question. 
The  paying  of  a  high  rate  of  interest  is 
one  tiling,  and  taking  a  large  discount  off 
a  bill,  note,  mortgage  or  other  security,  is 
an  entirely  dilferent  one.  Every  dollar 
of  discount  that  we  take  off  in  negotia- 
ting our  loans  to  persons  living  outside 
of  our  own  State  is  just  tliat  much  capi- 
tal lost.  Our  securities  of  railroads  and 
other  institutions  have  boon  negotiated  in 
London,  securies  of  this  State  probal)ly 
to  an  amount  between  §r)O,OO(),O0O  and 
§100,000,000.  London  seems  to  be  the 
great  centre  where  people  go  to  borrow 
money,  and  London,  of  course,  has  the 
great  capital  because  she  is  constantly 
having  her  coffers  hlled  with  the  pro- 
perty of  our  citizens.  We  all  know 
that  money  is  the  ruling  spirit  in  all  busi- 
ness and  commercial  transactions,  and 
the  sinews  of  war  as  Avell,  and  without 
money  enterprise  cannot  thrive. 

Now,  sir,  wlien  you  sell  your  bonds  at 
ten  per  cent,  discount,  as  I  showed  you 
the  other  day,  you  are  paying  at  the  rate 
of  six  and  six-tenths  per  cent,  interest,  and 
you  are  actually  paying  a  bonus  of  ten 
per  cent,  to  the  person  who  loans  it. 
Hence,  on  a  loan  of  ^100,000,000,  the  peo- 
ple of  a  foreign  country  will  receive 
§10,000,000  or  §15,000,000,  as  the  case  may 
be,  of  our  property,  for  which  we  get  no 
equivalent  whatever.  To  pay  interest  at 
seven  per  cent,  seems  like  a  high  rate; 
but  we  must  recollect  that  if  we  sell  se- 
curities a  little  below  ninety,  we  are  not 
only  paying  seven  per  cent,  interest,  but 
we  are  making  them  a  present  of  the  dis- 
count, too. 

Tiiis  is  an  indirect  tax  upon  ovir  people. 
If  it  were  a  direct  tax,  and  the  people  of 
London  called  upon  the  citizens  of  the 
Commonwealth  of  Pennsylvania  to  con- 
tribute §10,000,000  for  any  cliaritable  pur- 
pose, or  to  build  up  a  monument  in  the 
city  of  London,  the  whole  con>niunity 
would  rise  up  and  saj^  "  no,  not  a  dollar ;" 
but,  sir,  you  are  building  up  monuments 
there  indirectly  without  knowing  it,  and 
you  will  continue  to  build  them  up  as 
long  as  you  continue  to  sell  your  loans  at 
a  discount,  and  you  will  be  obliged  so  to 
sell  them  at  a  discount,  until  you  raise 
the  rate  of  legal  interest.  There  is  no  help 
for  it.  People  will  not  come  here  to  in- 
vest their  money  at  six  per  cent,  when 


they  can  go  to  the  right  and  the  left  of  us 
and  invest  it  at  seven  or  eight  per  cent., 
and  have  a  legal,  valid  security. 

The  great  question  is,  what  tends  most 
to  bring  capital  into  the  State?  I  contend 
that  to  do  away  with  the  usuiy  laws,  and 
to  increase  the  legal  rate  of  interest,  will 
tend  to  bring  capital  here.  Kestricting 
the  rate  of  interest  below  that  of  your 
neighbors,  and  retaining  the  usury  laws 
as  they  are,  must  divert  capital  away 
from  us. 

It  may  be  argued  that  this  is  not  a 
proper  subject  to  be  provided  for  in  the 
Constitution,  the  organic  law;  but  it  is  in 
other  Constitutions;  and  if  we  cr.nnot  get 
it  without  a  constitutional  provision,  how 
is  it  going  to  be  obtained? 

Mr.  Carey.  Will  my  friend  permit 
me  to  ask  him  what  other  Constitution 
this  is  in  ? 

Mr.  Knioiit.  It  is  in  the  Constitutions 
of  Illinois,  Marjdand  and  Virginia. 

Mr.  Carey.    Of  Illinois? 

Mr.  Knight.  Yes,  sir.  The  recent 
Constitution  of  Illinois  says  that  the  Leg- 
islature shall  not  legislate  upon  the  rate 
of  interest.  It  prohibits  them  from  doing 
so.  We  ask  that  the  subject  shall  be  pro- 
vided for  liere,  and  then  there  will  be  no 
necessity  for  the  Legislature  to  act  upon 
it.  Illinois  will  not  allow  any  change  of 
the  rate  by  tlie  Legislature  ;  so  that  it 
can  only  be  changed  by  constitutional 
provision. 

■Mr.  Cauey.  We  had  exactly  that  pro- 
position before  us  in  the  legislative  arti- 
cle, Avhich  expressly  provided  that  the 
Legislature  should  not  legislate  upon  the 
question  of  interest,  and  that  was  opposed 
expressly  by  those  gentlemen  who  were 
anxious  to  have  the  rate  of  interest  raised. 
Now,  if  that  is  the  effect  in  Illinois,  how 
is  it  that  gentlemen  here  who  are  anxious 
to  have  the  rate  of  interest  raised,  were 
opposed  to  having  that  express  provision 
placed  in  our  Constitution? 

Mr.  MacConneli..  I  should  like  to 
ask  the  gentleman  from  Philadelphia 
(^Ir.  Knight)  a  question,  Avith  his  per- 
mission. 

Mr.  Knight.    Certainly. 

Mr.  MacCoxnell.  This  subject  of  in- 
creasing the  rate  of  interest  by  law  has 
been  before  the  Legislature  every  winter 
without  exception,  I  believe,  for  the  last 
thirty  yeare,  and  the  Legislature  has  uni- 
formly refused  to  increase  it.  Does  not 
the  fact  that  the  people  have  sustained 
the  Legislature  lor  those  thirty  years  in 
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that  action  show  that  the  people  do  not 
want  any  increase  of  the  rate  ? 

Mr.  Knight.  Tlie  gentleman  is  as  ful- 
ly able  to  determine  that  matter  as  I  am. 

In  answer  to  my  colleague  (Mr.  Carey) 
I  will  say  tliat  the  law  of  Illinois  is  that 
six  per  cent,  shall  be  allowed  where  no 
rate  is  specified  for  money  loaned,  but 
parties  may  agree  upon  any  rate  not  ex- 
ceeding ten  per  cent.  Special  contracts 
may  be  made  there  up  to  ten  per  cent,  and 
the  Constitution  says  that  the  Legislature 
shall  have  no  power  whatever  to  change 
the  rate.  Therefore  it  is  a  constitutional 
enactment. 

One  word  further,  and  I  have  done.  I 
repeat  again,  that  it  is  impossible  for  the 
national  government  to  fix  a  uniform  rate 
of  interest  tliroughout  the  country,  be- 
cause we  all  know  that  the  new  Territories 
and  States  require  money  and  can  afford 
to  pay  a  higher  rate  ;  and  they  can  only 
get  it  by  giving  security  and  paying  a 
higher  rate.  That  being  tlie  case,  I  do 
contend  that  it  is  for  the  interest  of  the 
people  of  Pennsylvania  that  we  should  be 
put  in  some  way  on  an  equality  with  our 
near  neighbors,  or  otherwise  we  shall  con- 
stantly be  crippled  in  our  financial  con- 
cerns. 

Mr.  Carey.  Mr.  Chairman :  We  are 
trying  to  make  a  Constitution  and  we 
have  some  hope  that  the  people  may  rati- 
fy it.  All  the  legislative  rings,  the  whis- 
key rings,  and  almost  all  the  other  rings, 
are  united  to  prevent  the  adoption  of  any 
Constitution  by  which  reform  shall  be  ef- 
fected. Now,  is  it  desirable  that  in  a 
case  where  the  people  have  been  pro- 
nouncing through  the  Legislature  for  the 
last  tv/enty  years  that  they  would  not  act, 
Ave  should  iKit  in  the  Constitution  a  pro- 
vision that  they  shall  act?  Will  not  thaS 
unite  an  ainount  of  opposition  to  the  Con- 
stitution we  shall  eventually  frame,  that 
will  effectually  kill  it? 

Look  around  you,  and  what  is  the  state 
of  things  here  ?  We  are  told  that  men  of 
business  all  want  this  measure.  The  gen- 
tlemen of  the  Board  of  Trade  who  are  op- 
posed to  having  any  more  money,  and 
who  passed  resolutions  to  that  effect,  are 
in  favor  of  this  proposition.  The  gentle- 
men who  do  business  on  a  lai'ge  scale  are, 
very  many  of  them,  in  favor  of  it.  I  re- 
ceived a  note  on  Saturday  from  a  friend 
who  is  thoroughly  acquainted  with  the 
feeling  of  the  middle  class  of  men  of  busi- 
ness here  who  are  not  in  the  Board  of 
Trade,  who  are  not  of  the  aristocracy 
of  trade— and  there  is  not  a  man  in  the 


city  understands  them  better — in  which 
he  says : 

"It  is  not  the  wish  of  business  men  to 
make  capital  more  costly  than  it  is,  but 
only  of  those  who  have  managed  to  scrape 
money  together  and  wish  to  live  upon  it 
without  attending  to  business,  at  the  cost 
of  the  men  who  risk  their  all  in  enter- 
prise." 

That  I  believe  to  be  the  fact. 

Ml-.  J.  Price  Wetherill.  I  should 
like  to  ask  the  gentleman  to  give  us  the 
name  of  the  writer. 

Mr.  Carey.  It  is  not  for  me  to  do  so. 
I  will  answer  for  what  I  have  said.  I  will 
be  responsible  for  it. 

Now,  sir,  we  have  in  this  city 
something  like  one  hundred  and 
twenty-five  thousand  or  one  hundred 
and  thirty  thousand  houses.  Two-thirds 
of  those  houses  are  owned  and  occupied 
by  men  who  get  their  living  b}^  the  sweat 
of  their  brow.  A  very  large  portion  of 
those  houses  are  subject  to  mortgage.  If 
you  adopt  this  section,  you  will  enlist  all 
those  men  against  your  Constitution  ;  and 
anxiovis  as  I  am  that  what  we  do  shall  be 
adopted  by  the  people,  if  this  section 
shall  bo  inserted,  those  people  will  most 
certainly  be  advised  as  to  the  etleet  of  the 
provision.  I  hope  and  trust  it  may  not  be 
adopted.  The  regulation  of  this  subject 
is  the  proper  business  of  the  Legislature. 
It  has  been  before  them  in  every  shape 
and  form  for  years.  They  know  that  the 
people  will  not  sanction  any  such  proposi- 
tion as  this.  Why,  sir,  we  had  a  state- 
ment here  only  on  Fi-iday  last  by  the  gen- 
tleman from  Dauphin  (Mr.  MacVeagh) 
that  the  members  of  the  New  York  Sen- 
ate, who  had  voted,  not  for  what  is  pro- 
posed here,  but  simply  for  a  change  of 
the  penalties,  were  obliged  to  get  up  and 
recall  their  votes  and  say  that  they  found 
that  their  people  were  decidedly  opposed 
to  it.  Sir,  if  you  adopt  this  provision  and 
call  upon  the  people  to  vote  for  it,  Phila- 
delphia will  give  you  a  majority  of  forty 
thousand  against  the  Constitution,  and 
the  Constitution  will  be  beaten  by  one 
hundred  and  fifty  thousand  in  the  State. 
The  people  do  not  want  any  any  such 
measure  as  this.  What  better  weapon 
conld  be  placed  in  the  hands  of  all  tliose 
who  are  now  working  against  the  adop- 
tion of  the  Constitution  than  the  Insertion 
in  it  of  such  a  provision  as  this?  Will 
the}'-  not  say,  and  ought  they  not  to  say, 
this  Constitution  has  been  made  for  the 
rich  at  the  cost  of  the  poor;  it  is  made  for 
the  man  who  has  money  to  loan  at  the 
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cost  of  the  man  who  desires  to  borrow. 
Sir,  this  section  has  no  business  on  earth 
in  the  Constitution,  and  therefore  I  do 
hope  and  trust  it  will  be  voted  down. 

Mr.  J.  Price  WETHERii.ii.  One  word 
in  reply  to  my  colleague  from  Philadel- 
phia (Mr.  Carey.)  He  says  that  we  must 
look  to  the  Legislature  for  help,  and  that 
from  the  Legislature  alone  can  come  the 
desired  help.  I  was  cliairinanof  a  stand- 
ing committee  appointed  by  the  Board  of 
Trade  some  six  or  seven  j-ears  ago  that 
every  winter  made  application  to  the  Leg- 
islature for  tliis  relief,  that  the  rate  of  in- 
terest might  be  changed  to  seven  per  cent., 
-without  any  avail  whatever;  but  individ- 
uals went  there,  parties  who  desired  to 
have  some  banking  facilities  in  a  private 
way,  parties  who  desired  the  charter  for 
the  People's  Bank  and  other  banks  which 
my  colleague  from  Philadelphia  (Mr. 
Knight)  named,  asking  the  special  privi- 
lege to  discount  at  whatever  rate  they 
saw  fit,  and  this  cl?ss  legislation  was 
given  to  them,  and  the  merchants  and 
manufacturers  of  the  city  of  Philadelphia 
and  the  State  were  refused  it.  With  that 
fact  staring  us  in  the  face,  can  we  expect 
any  help  from  the  Legislature?  Is  not 
that  argument  merely  used  as  a  means  to 
induce  ns  to  pass  over  tlie  subject  in  the 
Constitution,  so  that  we  may  hereafter  al- 
ways be  subjected  to  six  per  cent,  while 
the  surrounding  States  are  charging 
seven? 

Mr.  Hakry  "White.  I  did  not  design 
to  participate  in  this  discussion,  nor  shall 
I  do  so  now  at  any  length.  I  know  what 
honest  motives  animate  the  honorable 
delegate  from  the  city  (Mr.  Knight)  who 
originally  introduced  this  proposition.  I 
know  and  appreciate  the  honorable  mo- 
tives that  animated  my  friend  from  the 
^city  wlio  has  just  taken  his  scat  (Mr.  J. 
Price  Wetherill)  wlien  he  advocates  this 
section.  I  had  hoped  indeed  that  this 
matter  was  ended  the  other  dt>y,  that  the 
question  was  put  at  rest  by  a  vote  of  a 
majority  of  the  committee.  The  proposi- 
tion m  the  shape  in  which  it  now  comes 
before  us  is  the  same  proposition  that  was 
voted  down  on  last  Friday,  only  clothed 
in  a  slightly  dfferent  garb. 

Now,  Mr.  Chairman,  I  am  entirely  op- 
posed to  placing  thisprovision  in  the  Con- 
stitution. As  a  representative  of  the  peo- 
ple at  large,  more  particularly  of  the  peo- 
ple of  the  section  of  the  State  in  which  I 
live,  and  claiming  to  know  their  views,  I 
know  I  represent  them  faithfully  when  I 


raise  my  voice  against  putting  this  section 
in  the  Constitution. 

It  has  been  said  that  we  want  our  re- 
forms practical ;  we  want  whatever  we  do 
to  receive  the  assent  of  a  majority  of  the 
people.  I  bat  echo  what  other  gentlemen 
have  said  when  I  declai-ethat  if  you  place 
this  feature  in  our  Constitution,  you  will 
rally  thousands  of  votes  agamst  it. 

Again,  this  is  not  one  of  the  great  reforms 
to  secure  which  the  people  of  this  Com- 
monwealth voted  in  favor  of  this  Conven- 
tion. No  delegate  was  interrogated,  or 
conversed  ,  with,  as  to  his  views  on  the 
question  of  interest.  Therefore,  I  think, 
with  all  dtie  deference  to  my  friends  who 
are  in  favor  of  this  section,  we  are  wasting 
time  unnecessarily  in  talking  about  it. 

Another  objection  which  has  been 
stated,  and  verj'  correctly,  is,  that  this  is 
a  proper  subject  for  tlie  consideration  of 
the  Legislature.  The  answer  by  the  gen- 
tlemen in  favor  of  the  section  is,  "the 
Legislature,  from  year  to  year,  has  refused 
to  accede  to  our  requests  and  so  give  prac- 
tical relief."  The  gentlemen  who  made 
that  utterance  i^aid,  unconsciously  to 
theiuselves,  a  compliment  to  the  integrity 
of  the  Legislature  which  I  wisli  could  al- 
ways be  paid. 

Sir,  on  this  question  my  interests  are  all 
with  the  banks.  If  I  were  sitting  here  as 
a  bank  director,logislating  forthe  interests 
of  the  banks,  I  should  be  in  favor  of  this 
section.  If  any  gentleman  here  goes  to 
the  board  and  asks  the  directors  and  offl- 
cers  of  the  bank  in  which  he  is  interested 
how  the  bank  is  progressing,  he  will  tind 
every  one  of  them  in  favor  of  a  section  of 
this  kind.  As  individuals,  looking  to  our 
individual  interests,  we  should  all  be  in 
favor  of  it.  Whj'?  Because  it  adds  to 
our  coffers,  it  adds  to  our  proiits,  and 
thereby  depreciates  the  interests  of  tlio 
people. 

Let  me  state  another  thing  in  confirma- 
tion of  this  fact.  I  can  cast  my  ej^es 
around  this  Chamber  and  see  some  gentle- 
men, as  honest  men  as  live  in  this  Com- 
monwealth, who,  if  they  are  interrogated 
on  this  subject,  while  they  are  bank  offi- 
cers, will  tell  you  that  in  some  instances 
they  have  been  asked  to  contribute  money 
to  raise  a  fund  to  buy  a  bill  through  the 
Legislature  changing  the  rate  of  interest. 
I  know  whereof  I  speak.  I  do  not  know 
that  corruption  has  been  practiced.  I 
know  that  delegates  on  this  floor  have 
been  interrogated  as  to  the  propriety  of 
contributing  money  to  raise  a  fund  to  buy 
the  i)assage  of  a  bill  through  the  Legisla- 
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ture  to  raise  the  rate  of  interest.  In  whose 
interest  is  that?  In  the  interest  of  the 
people?  In  the  interest  of  the  general 
public?  No,  sir;  in  the  interest  of  the 
banks,  wliich  is  a  valuable  interest,  in- 
deed, in  the  Commonwealth,  who  claim 
that  the  people's  representatives  will  not 
legislate  for  them  honestly,  and  therefore 
they  are  justified  in  corrupting  them  and 
getting  it  through  dishonestly,  if  you 
please. 

For  two  or  three  years,  Mr.  Chairman, 
I  was  in  liivor  of  a  bill  to  increase  the 
rate  of  interest.  Subsequent  retiection 
and  familiarity  with  such  able  and  clear 
views  as  we  have  heard  expressed  on 
this  floor  from  the  lips  of  the  eminentdele- 
gate  from  Philadelphia  (Mr.  Carey)  have 
changed  my  mind  on  the  subject,  and  I 
am  satisfied  that  instead  of  advancing 
and  develojiing  the  material  interests  of 
Penns3'lvania  by  increasing  our  rate  of 
interest  we  shall,  on  the  contrary,  bo  re- 
tarding it.  The  honorable  delegate,  (Mr. 
Knight,)  who  is  a  jilain,  practical  busi- 
ness man,  and  knows  the  interests  of 
Philadelphia,  and  desires  to  represent 
them  faithfull}',  must  see,  if  he  reliects  for 
a  moment,  that  the  practical  eliect  of  in- 
creasing the  rate  of  interest  in  Pennsyl- 
vania from  six  to  seven  per  cent,  will 
be  to  cripple  business  men  like  himself 
and  others  in  this  Commonwealth.  The 
delegate  from  Philadelphia  (Mr.  Knight) 
says,  and  says  truthfully  of  course,  that 
he  does  not  own  any  bank  stock.  I  do 
not  know  anything  about  the  business 
interests  of  the  de-legate,  but  I  venture  to 
say  that  the  tirm  of  which  he  is  a  mem- 
ber, like  other  business  men  in  this  Com- 
monwealth, hold  large  securities;  doubt- 
less from  time  to  time  they  require  accom- 
modation from  the  banks,  the  national 
banks,  the  large  moneyed  institutions  of 
this  community,  whei"e  there  is  rivalry, 
and  by  reason  of  that  rivalry-  they  can  get 
money  at  six  per  cent,  interest.  Gentle- 
men holding  such  securities  do  not  desire 
to  throw  them  on  the  market ;  the}'  want 
to  raise  ^5,000,  fl(>,000  or  ^5^,000.  The- 
gentlen:»an  tlirows  his  note  in  bank  and 
he  accompanies  it  with  his  collateral  se- 
curities. What  is  the  rate  of  interest  that 
lie  pays?  Six  per  cent.  Wliy  does  be 
pay  six  per  cent?  Because  the  bank  can- 
not charge  more  than  six  per  cent. 
Raise  the  legal  rate  of  interest  from  six 
to  seven  per  cent.,  and  what  is  the  practi- 
cal eliect  ?  He  pays  seven  per  cent,  in- 
stead of  six  per  cent.  Does  that  benefit 
the  businessman? 


Mr.  Lilly.  I  should  like  to  ask  the 
gentleman  a  question.  I  should  like  to 
ask  him  if  he  never  heard  of  banks  in 
New  York  charging  interest  for  §20,OUO 
when  they  loaned  but  §10,000? 

Mr.  Harry  White.  That  may  be  so, 
but  in  answer  to  my  friend  from  Carbon, 
let  me  suggest  that  you  go  upon  C'hestnut 
street,  you  go  upon  Third  street,  j'ou  go 
to  the  national  banks  of  this  city,  and 
what  is  the  rate  of  interest  they  charge  to 
business  men?  They  do  not  want  to 
drag  in  third  parties.  They  understand 
that  they  cannot  be  put  off.  They  deal 
directly  with  business  men  of  high  char- 
acter who  are  large  depositoreand  require 
to  use  their  balances.  They  negotiate 
with  them ;  and  what  do  they  charge  ? 
They  never  charge  more  than  six  per 
cent.  Whj'  ?  Because  the  banks  want 
these  men's  business  and  their  influence 
and  their  aid  ;  and  if  one  bank  does  not 
grant  the  needed  accommodation,  it  is 
very  easy  to  go  to  a  neighboring  bank 
whicli  will  be  glad  to  give  the  aecommo^ 
dation  in  the  hoj^e  of  getting  the  benefiis 
of  the  large  balance. 

Mr.  Knight.  May  I  ask  the  gentle- 
man a  question. 

Mr.  Harry  White.    Certainly. 

INIr.  Knight.  I  ask  the  gentleman 
M'hether  ho  is  not  in  favor  of  putting  the 
people  generally  on  an  equality? 

Mr.  Harry  Whitk.    No  doubt  of  it. 

Mr.  Knight.  Then  I  hold  in  my  hand 
a  charter  signed  on  the  .>Oth  Aprils  1S73,. 
passed  by  the  recent  Legislature,  which 
says:  "The  corporation  hereby  cre- 
ated shall  have  and  possess  the  power 
to  receive  money  on  deposit  subject  tc 
checks,  and  receive  upon  deposit  for  safe 
keeping  jewelry,  plate,  stocks,  bonds,  se- 
curities, and  other  valuable  property,  and 
pai>ers  of  every  kind,  upon  terms  to  be 
prescribed  by  the  by-laws  of  said  coni- 
pany." 

By  the  "by-laws  "  of  the  parties  them- 
selves, niad"e  bj'  the-mselves. 

"And  shall  also  have  power  to  invest  in 
mortgage  and  other  securities  the- money 
received  by  it  on  deposit  as  fully  as  if  the' 
same  were  surplus  funds  or  the  earnings 
of  said  con^pany,  and  s4iall  also  have 
power  to  build  inpon  or  alter  such  real  es- 
tate as  may  be  necessary  to  earry  on  the 
business  of  the  company,  and  to  connect 
the  same  with  any  railroad  convenient 
thereto  by  one  or  more  connections  tliere- 
with.'' 

If  these  charters  are  going  to  be  passed 
for  the  benefit  of  a  favored   few,  giving 
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them  these  special  privik^ges,  doing  away 
entirel}'^  with  the  usury  laws  as  to  them, 
and  allowing  them  to  charge  any  rate  that 
the\'  may  see  proper,  and  not  only  that, 
but  to  buy  and  sell  mortgages  and  real 
estate  and  build  railroads  in  any  place, 
why  not  tlirow  the  mere  right  to  agree 
on  the  rate  of  interest  open  to  the  public 
and  saj',  "you  may  all  enjoy  it  on  an 
equality  ?" 

Mr.  Harry  White.  IStr.  Chairman  :  It 
is  just  such  things  as  the  delegate  from 
Philadelphia  (Mr.  Knight)  has  called 
attention  to  that  we  want  to  prevent  for 
the  future.  Of  course,  I  am  opposed  to 
the  special  privileges  of  which  he  has 
spoken.  Too  many  of  them  have  been 
granted  already'.  Adopt  the  article  which 
has  been  reported  by  the  Committee  on 
Legislation,  and  passed  through  the  com- 
mittee of  the  whole  heretofore,  and  you 
make  it  impossible  for  the  future  for  any 
such  special  cliarters  to  be  passed.  And 
let  uie  say,  in  compliment  to  the  Legisla- 
ture for  the  last  three  years,  and  in  com- 
pliment to  the  chairman  of  the  Banking 
Committee  of  the  Senate  at  least — who  is 
an  enterprising  citizen  of  the  western  part 
of  this  State — that  during  that  time  never 
once  has  there  been  reported  to  the  Sen- 
ate a  bank  bill  authorizing  anj'thing  to  be 
done  in  the  way  of  loaning  money  except 
upon  the  laws  of  the  (Commonwealth. 
Doubtless  from  time  to  time  loose  diar- 
ters  have  been  passed,  b\it  those  charters 
have  generally  been  snaked  through  and 
have  not  been  subjected  to  the  close  re- 
visionary  power  of  the  Committee  on 
Banks  or  those  committees  whose  duty  it 
was  to  examine  them.  We  have  heard  of 
the  magic  by  w-hich  certain  bills  are 
passed  in  certain  interests  from  time  to 
time  in  the  Legislature,  and  we  want  tf> 
make  those  things  impossible  for  the  fu- 
ture. 

Mr.  Knight.  This  charter  was  passed 
in  1873.     It  is  not  an  old  charter. 

Mf.  Harry  White.  What  is  the 
charter  ?    What  is  it  about? 

Mr.  Knight.  About  such  things  as  I 
have  read. 

Mr.  Harry  White.  What  is  the  name 
of  the  company? 

Mr.  KnKtHT.  The  Mercantile  ware- 
housing company,  and  the  charter  was 
signed  April  30,  1873. 

Mr.  Harry  White.  With  all  defer- 
ence to  my  friend  from  Philadelphia, 
that  bill  with  those  peculiar  features,  I 
venture  to  say,  was  snaked  through. 
There  is  a  bill  for  a  warehousing  company 
37.— Vol.  lY. 


with  banking  privileges,  that  never  ought 
to  have  been  passed  ;  but  it  is  impossible 
in  the  eighteen  hundred  bills  which  are 
passed  during  a  session  of  the  Legisla- 
ture for  every  member  of  that  body  to 
read  all  those  bills  through  in  detail. 
How  easy  it  is  for  a  bill  incorporating 
what  is  called  a  mercantile  warehousing 
company'  to  have  banking  privileges  in  it, 
and  thus  elude  the  vigilance  and  scrutini- 
zing care  of  members  of  the  Legislature, 
all  of  whom,  doubtless,  want  to  do  their 
duty,  and  are  surprised  to  ttnd  an  obnox- 
ious statute  of  that  kind  on  the  book. 
No,  Mr.  Chairman,  I  am  opposed  to 
those  features ;  I  am  opposed  to  this  spe- 
cial class  legislation;  and  I  trust  that  it 
will  be  one  of  the  results  of  our  work  that 
everj^  Pennsylvanian  can  boast  that 
wherever  capitalists  are  willing  to  associ- 
ate together  for  enterprise,  for  railroads, 
for  mining,  for  banking  purposes,  they 
will  have  the  opportunity  to  do  so  under 
general  laws.  Then  all  will  stand  upon 
an  equal  footing. 

But  there  is  another  question  about 
this.  It  is  said  that  niuch  good  will  be 
done  to  the  people  by  removing  all  re- 
strictions as  to  dealing  in  money.  Why, 
in  my  section  of  Pennsylvania  to-day 
money  is  scarce,  commodities  are  deprv^ 
ciated,  business  is  dull  just  because  of  the 
scarcity  of  the  circulating  mediumi.  Whj- 
is  this  ?  Here  and  there  yon  wiJl  ff nd  a  cap- 
italist who  is  seeking  for  investment.  He 
will  go  into  the  local  banlt  and  deposit  his 
money  on  call,  taking  a  certificate  at  five 
or  six  percent,  as  the  rate  ot  interest.  Of 
course  the  bank  that  receives  such  a  de- 
posit in  the  locality  must  make  more  than 
BIX  per  cent,  out  of  it  in  order  to  justify  it 
in  paying  live  or  six  per  cent,  to  its  depos- 
itor. What  will  be  the  effect  if  3'ou  in- 
crease the  rate  of  interest  from  six  to 
seven  per  cent,  on  these  banks  which  are 
thus  made  the  receptacle  of  the  little 
money  which  is  found  scattered  through- 
out the  Commonwealth  ?  Their  call  bal- 
ances in  the  city  of  Philadelphia  will  be 
largely  increased.  They  will  beablethus 
to  gobble  up  money  by  increasing  their 
present  rate  of  interest  from  four  to  five 
per  cent. — and  no  substantial  bank  will 
paj'  more  than  that — and  they  will  accu- 
mulate their  balances  in  the  city  of  Phila- 
delphia where  they  can  get  seven  per 
cent,  by  reason  of  the  activity  of  money  ; 
and  thus  you  will  concentrate  capital,  you 
will  draw  capital  from  the  avenues  of 
trade,  from  the  lumber  regions,  from  the 
iron  rcj^ions,  from  the  manufacturing,  j:e^ 
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gions,  from  the  agricultural  regions,  and 
concentrate  it  here  in  the  business  centre, 
and  impoverish  the  central  parts  of  ovir 
Com  jiion  wealth. 

These  are  ssome  cursory  considerations 
■Which  I  merely  throAV  out.  On  Saturday 
I  was  oiit  of  the  tfnited  States ;  1  was  over 
in  the  great  State  of  New  Jemey,  [laugh- 
ter,] of  which  we  have  heard  so  mucli.  1 
had  a  business  transaction  in  the  city  of 
Blizabeth^  in  New  Jel'sey.  I  happened  to 
inquire  whether  thefe  was  an  abundance 
of  money  there.  I  happened  to  liave  some 
securities  over  there,  and  I  inquifed  na- 
turally as  to  the  state  of  things.  I  said  : 
"You  have  increased  the  rate  of  interest 
here?"  I  was  told>  "Yes,  from  six  to  seven 
percent."  "They  have  t  lie  same  rate  in 
New  York,  seven  per  cent.  ?"'  A  very  in- 
telligent gentleman,  a  lawyer  and  a  busi- 
ness man,  said  :  "Yes,  our  people  were  in- 
duced to  increase  the  rate  of  interest  from 
six  to  seven  per  cent,  because  they  had 
seven  per  cent,  over  in  New  York.**  1 
asked,  "Do  you  find  any  differencd  in 
your  money  matters?"  "Not  at  all."  "I)o 
tlie  banks  charge  a  uniform  rate  of  scA'en 
per  cent.  ?"  Well,  he  laughed  and  looked 
at  me  and  said,  "It  is  not  thought  proper 
by  business  men  to  say  all  they  know 
ab«ut  it."  And  so  it  will  be  here.  Mr. 
Chairman,  in  a  word 

Mr.  CoRnETT.  Mr.  Chairman :  I  ask 
whether  the  ten  minute  rule  is  abroga- 
ted ? 

Mr.  Harry  White.  I  am  through, 
Mr.  Chairman.  I  am  opposed  to  the 
amendment,  and  hope  it  will  be  voted 
down. 

Mr.  W.  H.  Smith.  Mr.  Chairman:  I 
was  asked,  why  not  take  this  matter  to 
the  Legislature.  Our  people  liave  gone  to 
the  Legislature  and  that  body  has  refused 
to  make  the  law  we  now  ask  here.  The 
people  continually  violate  the  usury  law 
and  they  continually  con\plain  of  its  ham- 
pering tliem  in  their  operations,  and  I 
suppose  that  this  law,  if  it  is  not  to  bepei*- 
petually  despised,  ought  to  be  repealed, 
for  it  certainly  has  a  bad  effect  standing 
as  it  does.  There  has  not,  however,  been 
any  difficulty  in  getting  special  privileges 
from  the  Legislature  in  this  respect.  I  do 
know  of  at  least  one,  and  I  think  I  know 
of  three  banks  in  the  city  of  Pittsburg, 
that  have  the  privilege  of  charging  ten 
per  cent,  by  special  act  of  the  Legislature; 
in  one  case  by  a  special  additional  charter. 
All  we  ask  is  that  you  will  give  all  i^eople 
who  have  money  to  lend  the  same  rights 
to  put  their  money  in  the   market  where 


it  can  be  bought  at  the  market  price,  j 
know  that  such  privileges  have  been 
granted  to  certain  banks,  and  certain 
other  banks  cannot  get  them.  Why  not 
treat  all  alike? 

The  gentleman  from  Indiana  (Mr.  Harry 
White)  says  that  a  fund  may  l?e  raised  to 
buy  the  Legislature  to  pass  such  a  law. 
These  men  do  not  spend  their  money  in 
that  way.  If  any  bank  wants  to  get  it 
and  goes  to  the  IjCgislaturc,  he  knows 
Very  well  it  could  have  bought  it  through 
and  got  the  right  to  charge  ten  per  cent. 
That  suggestion  will  not  hold  water  at  all. 
I  submit,  sir,  tliat  it  is  not  proi?er,  it  is  not 
sottnd,  to  allow  the  exclusive  privilege  to 
certain  banks  to  get  ten  per  cent,  and  to 
make  it  criminal  in  a  citizen  to  do  the 
same  thing  Such  legislation  is  a  blot  on 
the  statute  book.  I  do  not  speak  for  the 
usurer,  I  speak  for  those  who  want  to  bor- 
row money,  because  I  do  know  that  there 
is  plenty  of  money  borrowed  in  the  city 
of  Pittsburg,  hundreds  of  thousands  of 
dollars  by  men  who  have  to  hire  brokers 
and  go-betweens,  and  it  costs  the  man  who 
borrows  it  one  and  one-half  or  two  per 
cents  moi'e  for  the  time  he  gets  it,  than  he 
would  have  to  pay  but  for  these  con- 
trivances. This  is  what  we  contend 
against  and  condemn. 

Mr.  NiijBs.  Mr.  Chairman  :  This  ques' 
tion,  in  substance,  has  been  before  the 
committee  for  four  days  ;  this  very  propo- 
sition has  twice  been  voted  down.  Now 
I  desire  to  inquire  for  information  wheth- 
er it  will  be  in  order  to  take  the  vote  upon 
it»to-day  ?  It  seems  as  though  the  coiii- 
mittee  understood  tliis  question.  It  lias 
come  up  in  various  forms  ;  and  if  we  are 
ever  to  finish  anything,  it  seems  to  me  it 
is  about  time  we  have  a  vote  on  tliis. 
["Question."     "Question."] 

Mr.  J.  Price  Wethekili..  .Just  a  mo- 
ment, sir.  ["Question."  "Question."] 
I  ask  to  be  lioard  as  a  question  of  privi- 
lege. The  gentleman  from  Indiana  made 
a  statement  which,  I  think,  deserves  at 
my  hands  some  words  of  reply. 

I  stated  that  I  had  been  chairman  of  a 
committee  of  the  Philadelphia  Board  of 
Trade  that  had  made  several  visits  to 
Harrisburg  in  order  that  we  might  secure 
a  law  to  have  the  rate  of  interest  changed 
from  six  to  seven  per  cent.  The  gentle- 
man, in  reply,  hinted  that  he  had  heard 
about  the  halls  at  Harrisburg  that  money 
had  been  used  to  secure  the  change  of  the 
rate  of  interest  from  six  to  seven  per  cent. 
Now  I  desire  to  say  to  him,  if  he  Avill  par- 
don me,  that  when  that  committee  went 
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to  Harrisburg  they  fully  understood  that 
individuals,  for  private  greed  and  private 
gain,  did,  by  means  of  which  that  coni- 
mittoe  knew  nothing,  obtain  special  leg- 
islation, and  when  they  came  home  they 
came  to  the  conclusion  that  perhaps  the 
reason  for  their  own  want  of  success  was 
that  they  declined,  as  men  of  honor,  to 
use  that  corrupt  means  by  which,  per- 
haps, this  special  class  legislation  was  ob- 
tained. 

Mr.  Harry  White.  My  friend  from 
Philadelphia  will  believe  me,  I  trust, 
when  I  tell  him  that  in  the  remark  I  made 
I  had  no  reference  whatever  to  the  com- 
mittee of  which  he  said  he  wa^a  member. 
The  allusion  he  made  had  escaped  my 
mind.  I  had  reference  entirely  to  a  dif- 
ferent matter.  What  I  said  then  I  say 
now,  that  a  bank  officer  in  this  Comnion- 
svealth — I  will  not  say  now  whether  he  is 
a  member  of  this  body  or  not,  because  it 
IS  not  necessary  to  do  so — told  me  that  he 
was  asked  to  contribute  to  a  fund  to  i^ur- 
chase  a  bill  through,  changing  the  rate  of 
interest,  and  he  indignantly  declined. 

The  Chaikman.  The  question  is  on 
the  amendment  of  the  gentleman  fi-om 
Allegheny  (Mr.  W.  H.  Smith)  to  the 
amendment  of  the  gentleman  from  Mifilin 
(Mr.  A.  Reed.) 

The  amendment  to  the  amendment  was 
rejected,  there  being,  on  a  division:  Ayes, 
fourteen;  less  than  a  majority  of  a  quo- 
rum. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  gentleman  from 
MilRin  (Mr.  A.  Reed.) 

Mr.  Broomall.  Now,  I  desire  to  say  a 
few  words  upon  that  amendment.  It 
would  have  been  well  enough  twentj'^ 
j'ears  as:o  for  gentleiueu  to  have  objected 
to  the  Legislature  allowing  any  rate  of  in- 
terest that  parties  might  bargain  for ;  it 
would  have  been  well  enough  for  mem- 
bers of  the  Legislature  then  to  look  fright- 
ened at  the  enormity  of  allowing  men  to 
make  their  own  bargains  about  money  as 
they  do  about  everything  else  ,•  but  now, 
when  the  great  corporations  of  the  State 
have  all  managed  to  get  the  privilege  of 
borrowing  at  any  rate  thej^  choose,  and 
Lave  thereby  swallowed  up  the  capital  of 
the  State  at  rates  ranging  from  seven  to 
twelve  per  cent. ;  now,  when  in  any  tight- 
ness of  the  money  niarket,  a  representa- 
tive of  one  of  these  great  corporations 
mqy  go  into  the  market  openU^and  legally 
bid  ten  per  cent.,  while  I,  as  a  simple  bor- 
rower, am  prohibited  by  law  from  doing 
the  same  thing;  it  is  quite  time  for  us  to 


ii  quire  whether  or  not  all  the  rights  in 
the  world  are  to  be  absorbed  in  corpora- 
tions, and  none  to  bo  allowed  to  simple 
individuals. 

Sir,  the  gentleman  from  Indiana  (Mr. 
Harry  White)  talks  well  as  a  bank  di- 
rector ;  he  talks  well  as  a  man  interested 
in  banks. 

I  happen  to  be  of  exactly  the  opposite 
character.  Mj^  interests  are  all  with  the 
borrowers,  and  I  demand  the  right  for 
them  to  be  allowed  to  borrow  on  the  same 
terms  with  the  gentleman's  corporations. 
I  demand  the  right  to  bargain  upon  equal 
footing  with  those  soulless  corporations 
for  whose  bills  doubtless  the  gentleman 
has  voted  many  a  time.  He  knows,  and 
every  other  gentleman  here  knows,  that 
there  is  not  a  single  railroad  in  the  State, 
and  not  a  single  iron  corporation,  but  has 
the  right  to  sell  its  bonds  at  any  i-ate  that 
it  pleases,  and  to  borrov.^  monej^at  any  rate 
it  pleases  either  directly  or  indirectly. 
Yet  when  John  Smith,  or  anj'' other  simple 
individual,  asks  to  be  put  uj^on  the  same 
footing,  it  IS  said  that  all  the  interests  of 
the  Connnouwealth  will  bo  impaired  by 
allowing  him  the  opportunity  to  do  so. 

The  gentleman  from  Indiana  talks  v.-ise- 
ly  as  a  bank  directo,r.  I  doubt  not  that 
his  interests  are  with  the  banks  largely — 
banks  that  he  says  borrow  at  five  and  six 
percent,  and  loan^at  about  the  same  in- 
terest. Ah!  There  are  other  gentlemen 
here  who  know  the  operations  of  banks 
as  well  as  the  gentleman  from  Indiana.  I 
know  that  I  can  get  live  or  six  per  cent, 
for  my  deposits  with  the  pet  State  banks 
such  as  those  in  which  the  gentleman 
from  Indiana  has  an  interest,  and  otli(*rs. 
I  know  that  I  can  do  it;  I  know  that  I  can 
borrow  from  the  same  banks  or  any  other 
bank  for  possibly  six  per  cent. ;  but  do(s 
not  the  gentleman  know  that  when  I  bor 
row  at  six  per  cent,  of  a  bank,  it  is  upon 
the  tacit  or  express  consideration  that  I 
leave  one  half  of  my  loan  on  deposit?  I 
want  to  know  whether  that  is  anj^thing 
more  or  less  than  simply  a  loan  to  me  at 
twelve  per  cent,  interest  i>er  annum? 
Does  not  the  gentleman  know  that  the 
banks  loan  only  to  its  depositoi-s  at  these 
rates  and  that  every  one  of  them  is  inter- 
ested in  precisely  this  state  of  things? 

Mr.  Darlington.  May  I  ask  my  col- 
league a  question  ? 

Mr.  BROOMAr.L.    Yes,  sir. 

Mr.  Darlington.  Do  I  understand 
him  to  say  that  any  banks  in  our  distric 
play  that  game    of   requiring  as    much 
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money  to  be  left  on  deposit  as  they  loan 
to  borrowers? 
Mr.  Broomall.  I  venture  to  say  that 
•  there  is  not  a  bank  in  the  State  at  this 
time  but  wliat  discounts  only  for  a  depos- 
itor, and  tlien  when  a  loan  is  made  there 
is  either  tacitly  or  expressly  an  under- 
standing that  a  considerable  deposit  will 
have  to  be  kept  in  the  bank  by  the  bor- 
I'ower. 

Mr.  DABLiXGTOJf.  I  cannot  say  how  it 
is  in  Delaware  county,  but  it  is  not  so  in 
Chester. 

Mr.  Broomali-.  I  know  that  there  are 
a  great  many  gentlemen  here  who  are  in- 
terested in  banks;  I  am  not.  I  can  stand 
here  as  the  spokesman  of  the  men  who 
want  to  borrow,  and  I  want  to  have  this 
state  of  things  changed.  The  bank  of  the 
gentleman  from  Indiana  can  absorb  the 
capital  of  his  neighborhood  at  five  or  six 
per  cent,  simply  because  the  depositors 
cannot  loan  to  their  neighbors  at  a  higher 
rate  than  five  or  six  per  cent.,  but  the 
bank  can  turn  around  and  indirectly  loan 
the  same  money  at  twelve  or  fifteen  per 
cent,  by  loaning  it  only  to  those  wlio  keep 
large  deposits  at  the  bank — by, in  fact, loan- 
ing lialf  the  money  at  full  interest.  Hence 
it  is  tliat  the  banks  are  interested — I  mean 
tiie  banks  that  receive  money  on  deposit 
— upon  the  same  side  of  this  question  pre- 
cisel}-  with  the  large  moneyed  corpora- 
tions that  have  managed  to  get  the  power 
of  borrowing  that  excludes  the  poor  bor- 
rower from  the  market  altogether. 

It  is  quite  time  that  this  thing  was  in- 
quired into.  I  know  a  great  deal  may  be 
said  about  the  howl  of  indignation  that 
will  be  raised  if  we  should  do  any  such 
thing  as  we  are  talking  about  doing  in 
the  Consiitvition  of  tlie  State,  apparently 
in  the  interest  of  borrowers,  and  possibly 
some  borrowers  may  be  humbugged  into 
tlie  opinion  that  tiieir  interest  lies  in  that 
way.  But  borrowers  are  getting  too 
shrewd  for  that.  They  see  that  the  rail- 
road and  other  corporations  can  go  into 
the  open  maricet  and  borrow  money  le- 
gally at  any  rate  of  interest  tliey  choose 
to  pay,  wliereas  the  people  if  they  desire 
to  borrow  at  the  same  rates  are  debarred 
by  a  legal  provision  on  the  subject  of  in- 
terest and  have  to  do  it  by  some  contri- 
vance in  a  circuitous  manner;  and  they 
are  beginning  to  be  too  shrewd  not  to  see 
that  tlie  men  who  apparently  represent 
tlieir  interests  are  really  representing  tlie 
interests  of  tlieir  enemies. 

Now,  whetheror  not  this  matter  should 
be   left  to  the  Legislature  is  a  question 


tlAt  is,  of  course,  worthy  of  considera- 
tion. But  the  Legislature  at  least  should 
take  from  coi-po rations  the  privilege  they 
have  already  received  or  else  allow  tlio 
same  privilege  to  individual  borrowers ; 
and  the  Constitution  should  compel  the 
Legislature  to  do  so. 

The  Chairman.  The  question  is  on 
the  amendment  offered  by  the  gentleman 
from  Mititiin  (Mr.  Andrew  Reed.) 

Mr.  Beebe.  I  vote  "no,"  and  give  as 
a  reason  that  while  I  favor  the  proposi- 
tion I  do  not  believe  it  should  be  incorpo- 
rated in  the  Constitution,  but  should  be 
left  to  the  Legislature  to  express  from 
time  to  tim&  the  will  of  the  people,  for  I 
do  not  believe  the  i>eople  would  now 
sanction  it. 

The  amendment  was  rejected,  the  ayes 
being  twenty -six,  less  then  a  majority  of 
a  quorum. 

The  Chairman.  The  article  reported 
has  been  gone  through  with,  and  the  com- 
mittee of  the  whole  will  rise. 

The  President  j»'o  tern,  resumed  the 
chair  and  the  Chairman  (Mr.  Cuyler)  re- 
ported that  the  committee  of  the  A>"hole 
had  had  under  o^nsidei-ation  the  ai'ticle 
(No.  11)  reported  by  the  Committee  on 
Agriculture,  Mining,  Manufactures  and 
Commerce,  and  had  reported  the  same 
with  a  negative  recommendation  as  to 
each  section  of  the  article. 

The  President  pro  tern.  Tlie  Chair- 
man of  the  committee  of  the  whole  re- 
jwrts  article  No.  11  negatived.  The  ar- 
ticle falls. 

ORDER   OF   business. 

Mr.  D.  N.  White.  Mr.  President :  I 
move  that  we  proceed  in  committee  of  the 
whole  to  consider  the  article  reported  by 
the  Committee  on  the  Declaration  of 
Rights. 

Mr.  Harry  White.    If  my  friend  from 
Allegheny  will  allow  me,  I  beg  to  sug- 
gest that  the  question  is  for  the  Conven-        % 
tion  to  agree  to  the  report  of  the  commit- 
tee of  the  whole  just  made. 

iSIr.  Newlin,  That  has  been  done. 
The  article  falls. 

Mr.  Harry  White.  Has  the  Chair 
decided  that  the  article  falls? 

The  President  pro  tern.     Yes,  sir. 

Mr.  Harry  White.    All  right. 

The  President  p>-o  <e?w.  The  delegate 
from  Allegheny  moves  to  go  into  commit- 
tee of  the  whole  on  the  article  on  the  Bill 
of  Rights.  The  question  is  upon  that  mo- 
tion. 
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The  motion  was  not  agreed  to,  the  ayes 
being  twenty-six,  less  than  a  majority  of 
a  quorum. 

PRIVATE  CORPORATIONS. 

Mr.  CAMPREf.i/.  I  move  that  the  Con- 
vention proceed  in  committee  of  the 
whole  to  consider  the  report  of  the  Com- 
mitte  on  Private  Corporations, 

Mr.  DoDn.  The  chairman  of  that  com- 
mittee (Mr.  Woodward)  is  not  present. 

Mr.  Campbell.  We  desire  to  proceed 
without  him. 

On  the  question  of  agreeing  to  the  mo- 
tion a  division  was  called  for,  Avhich  re- 
sulted thirty-nine  in  the  affirmative,  and 
twenty-one  in  the  negative.  So  the  mo- 
tion was  agreed  to,  and  the  Cons-entiom 
resolved  itself  into  committe  of  the  whole 
upon  the  article  on  priva,te  corporations, 
(No.  21,)  Mr.  Stanton  in  the  chair. 

Mr.  DoBD.  Mr.  Civairman:  I  desiro  to 
state  that  on  looking  over  the  names  of 
the  members  of  the  Committee  on  Private 
Corporation,  I  And  that  certainly  one- 
half  of  them  are  absent,  and  among  them 
those  who  were  niost  active  in  this  com- 
mittee. l\ot  only  is  the  chairman  of  the 
committee,  Judge  Woodward,  absent,  but 
the  gentleman  next  him  on  the  commif>- 
tee,  and  who  was  deputed  to  act  as  chair- 
man in  his  absence.  Judge  Turrell,  is  also 
away,  and  Mr.  Simipson,  tiie  secretary  of 
the  committee,  has  jvtst  obtained  leave  of 
absence  for  a  few  da}^s,  and  Mr,  Buer  and 
Mr.  Heverin  ave  not  here.  U^xin  consul- 
tation with  the  other  members  of  the 
committee,  we  have  concluded  that  it  is 
expedient  that  the  ehairujan  should  be 
{31-esent  when  the  article  is  discussed. 
There  has  uot  been  .xny  consultation 
among  ourselves  in  relation  to  the  man- 
ner in  which  this  report  shall  be  con- 
ducted ill  its  passage  through  the  com- 
mittee of  the  whole,  and  therefore,  after 
consultation  with  the  members  of  the 
Committee  on  Private  Corporations  who 
are  present,  I  move  that  the  com- 
mittee of  the  v/hole  do  now  rise,  report 
progress,  and  ask  leave  to  git  again. 

Mr.  LILT-.Y.  I  desire  to  say,  in  answer 
to  the  gentleman  from  Venango,  that  the 
records  of  this  House  will  not  shovr  any 
member  of  this  Committee  on  Private 
Corporatioirs  to  be  absent  on  leave. 

Mr.  DoDD.  The  chairman.  Judge 
Woodward,  is  away  on  leave. 

Mr.  Lilly.    His  leave  has  expired. 

Mr.  Baker.  My  colleague  (Mr.  Simp- 
son) obtained  leave  of  abjsenee  only  this 
morning. 


;Mr.  Worrell.  Mr.  Chairman :  I  rise 
to  a  question  of  order. 

Tlie  Chairman.  The  gentleman  will 
state  his  point  of  order. 

Mr.  Worrell.  My  point  of  order  is 
that  a  motion  that  the  committee  of  the 
whole  rise  is  not  debatable. 

The  Chairman.  The  point  of  order  is 
woll  taken.  The  question  is  upon  the 
motion  that  the  committee  of  the  Miiole  do 
now  rise,  report  progress,  and  ask  leave 
to  sit  again. 

The  uLotion  was  not  agreed  to. 

The  Chairman.  The  question  is  upon 
the  first  section  of  the  article  reported  by 
the  Committee  on  Private  Corporations, 
which  will  be  read. 

The  Clerk  read  as  follows  : 

Section  1.  The  term  "corporations"  as 
used  in  this  article  shall  be  construed  to 
include  all  joint  stock  companies  or  asso- 
ciations having  any  of  the  powers  or  pri- 
vileges of  cori>orations  not  jjossessed  by 
individuals  or  partnerships. 

The  Chairman.  The  question  is  on  the 
adoption  of  the  ftrst  section. 

The  section  was  not  agreed  to  ;  there  be- 
ing on  a  division,  ayes  twent3^-fouv,  not  a 
majority  of  a  quorum. 

Mr.  J.  W.  F.  White.  Would  it  be  in 
order  now  to  make  any  remark  in  refer- 
ence to  that  first  section? 

The  Chairman.  It  is  not  before  the 
committee.  The  second  section  will  be 
read. 

The  Clerk  read  as  follows : 

Section  2.  No  exclusive  eights,  privi- 
leges or  immunities  shall  ever  be  granted 
by  the  Legislature  to  any  person,  compa- 
ny or  corporation. 

Mr.  J.  W.  F-  White.  I  regret,  as  a 
member  of  the  Committee  on  Corpora- 
tions, that  this  report  has  been  brought  so 
hurriedly  before  the  committee  of  the 
whole.  The  chairman  of  that  committee 
did  say  to  the  Convention  that  he  did  not 
wish  the  report  to  be  delayed  in  conse- 
quence of  his  absence;  but  at  the  same 
time  it  was  confidently  expected  tliat  this 
report  would  not  be  called  up  until  hi* 
return-  There  are  several  other  minor  re- 
ports that  might  be  taken  up.  Judge 
Woodward  went  away  the  first  of  last 
week  and  expected  to  be  back  the  first  of 
this  week- 

In  addition,  I  think  that  the  other  mem- 
bers of  that  committee  had  very  little  ex- 
pectation of  this  report  being  called  up  to- 
da\^  or  to-morrow,  and  no  doubt  the  other 
meuibers  of  the  committee  will  be  here 
by  to-morrow. 
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If  it  is  in  order  to  make  a  remark  while 
this  section  is  ponding,  relating  to  the 
previous  one,  I  will  just  say  this  :  The  ob- 
ject of  the  committee  in  reporting  the 
lirst  section  as  it  stands  here  is  to  define 
the  woi-d  "corporations,"  aiid  this  section 
is  in  almost  the  precise  Avords  of  a  section 
in  the  Constitution  of  New  York.  The 
definition  of  the  word  "corporation"  per- 
haps is  necessar3'  in  order  to  prevent  an 
evasion  of  the  constitotional  restrictions 
in  reference  to  corpoi-ationsby  designating 
them  by  sonie  other  nameor  ctiDing  them 
by  something  else  than  a  corix>ration.  If 
we  wish  by  tlie  i*estrictions  we  throve 
around  the  Legislature  in  the  creation  of 
corporations,  to  limit  them  certainly  and 
definitely,  it  is  evidently  proper  in  the 
Constitution  to  define  the  word  ,'corpo- 
j-ations'  so  that  there  can  be  no  evasion. 
That  section  stood  that  "-the  term  'corpo- 
i-ations'  as  used  in  this  article  shall  be 
construed  to  include  all  joint  stock  com- 
panies or  associations  having  any  of  the 
powers  or  privileges  of  corporations  not 
possessed  by  individuals  or  partnerships," 

That  nioant  all  jonit  stock  companies 
and  all  associations  ix)asessing  any  other 
powers  than  those  of  partners.  It  defined 
them  and  niado  then'i  corix)rations  and 
brought  them  within  the  tern^js,  restric- 
tions and  requirenaents  of  the  Constitu- 
tion in  refei-ence  to  c<>r[3orations.  I  ap- 
prehend if  the  comiTiittee  will  look  at  that 
section  again,  perhaps  they  will  find  it 
projjer  to  reconsider  it  and  either  passtbo 
section  or  modify  it  to  suit  the  views  of 
gentlemen. 

I  have  only  one  remark  to  make  in  ref- 
erence to  the  section  now  before  the  coni- 
niittee.  This  section  prohibits  all  exclu- 
sive rights,  privileges  or  immunities  be- 
ing granted  by  the  Legislature.  Tlie  ob- 
ject of  it  is  that  whatever  corporate  rights 
may  b&  conferred  by  the  Legislature  may 
be  conferred  uiwn  all  who  v/ish  to  enjoy 
the-m,  under  sitch  regulations  as  may  fo& 
prescribed  by  the  Legislature  for  corpora- 
tions ;  that  no  corporation  in  the  State 
shall  be  clothed  with  any  exclusive  right, 
power  or  privilege  Avhatever.  Perhaps 
that  has  been  and  is  one  of  the  greatest 
evils  in  reference  to  our  corporations— ex- 
clusive grants  of  i^owers  and  privileges. 

Mr.  Lilly.  I  would  like  to  ask  the 
gentleman  a  question.  Does  not  a  railrojid 
corporation  get  an  exclusive  right  over  the 
giTjund  where  its  tracks  run,  to  the  exclw- 
sii)n  of  all  others? 

Mr.  J.  W.  F.  White.  I  do  not  think 
that  this  section  will  authorize  one  rail- 


road company  to  locate  its  track  upon 
ground  previously  appropriated  by  an- 
other railroad.  That  is  not  embraced  in 
this  section.  It  is  a  right,  a  privilege  or 
immunity  which  is  not  affected  ;  but  the 
right  to  constn^ict  a  i-ailroad  between  two- 
points,  or  any  other  right  of  that  kind,  it 
is  provided,  shall  not  foe  exclusive.  It  wilE 
extend  to  bridges,  of  course.  No  ooipora- 
tion  shall  have  the  exclusive  right  to  erect 
a  bridge  ove-r  a  certain  stream ,-  but  of 
course  if  one  bridge  t'O  ereete<3  no  other 
company  eovild  be  incorporated  to  erect  a 
bridge  right  over  that  or  right  through  it ;; 
that  would  be  an  absurdity-  So,  too,  irs 
reference  to  loccatinga  second  railroad  013 
the  precise  ground  of  aa  existing  railroad  ; 
that  is  not  involved  in  this  section. 

Mr.  CoRRETT.  I  would  like  to  arfi  the 
gentlen^n  from  Allegheny  a  question.. 
Is  not  the  case  covered  byline  fmty-severiB 
of  section  ten  of  the  report  at?opted  by 
the  commsitteo  of  the  wliole  of  the  Conj- 
raittee  on  Legislation?  That  is  applied 
as  a  restriction  on  special  legislation,  and 
forbids"grantingtoany  corporation,  asso- 
«atioi>  or  infJividual,  any  special  or  ex- 
cliysive  privilege  or  imrnunity." 

Mr.  NiLES.  The  delegate frona  Clarioti 
read  from  section  ten  r 

'•The  Legia}ati5i-e  shall  not  pass- any  lo- 
cal or  special  law  granting  to  any  corpo- 
ration, association  or  individual  any  spe- 
cial or  exclusive  privilege-  or  im/nnunity."' 

That  is  very  nearly  in  tlie  language  of 
the  section  now  before  the  committee,  and 
in  better  sliape,  it  seeras  to  mse,  and  there- 
fore tlvis  otjgbt  to  be  ruled  out. 

Mr.  Hay.  I  think  a  careful  reading  of 
the  section  jr^st  read  will  shovr  that  that 
only  pi-ohibils  the  Ijegislature  from  pass- 
ing a  local  or  special  law,  and  does  not 
prevent  their  passing  a  ge-neral  law  by 
whieti  comi'>anies  n^ay  bo  ineorjx>rate(3 
with  exclosive  privileges. 

Mr.  CtTYLEJR.  I  suppose  I  understand 
what  the  Committee  on  Corporations  in- 
tended to  convey  by  the  langi-iage  of  this 
section,  but  I  think  the  language  singu- 
larly unfortunate  in  conveying  the  idea 
that  they  intended  to  express.  No  exclu- 
sive rSght  shall  be  granted  "-to  any  per- 
son, comi>any  or  corporation."  Every 
right  a  oorponition  or  a  person  has  is  an 
exclusive  right,  necessarily  so.  If  a  cor- 
poration has  a  right  to  build  a  railroad,  it 
oertainlyowiisitsrightof  way  exclusively. 
Nobody  else  can  go  and  lay  another  rail- 
road on  the  same  site.  If  an  individual 
obtains  a  change  of  name  from  the  Legis- 
latui-e  from  Smith  to  Btowu  it  does  not 
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mean  necessarily  that  the  name  of  everj''- 
body  in  the  Commonwealth  shall  be  chang- 
ed to  Brown.  Or  if  Mrs.  Jones  wants  to  be 
divorced  from  her  husband,  it  does  not 
moan  to  say  that  every  wife  in  the  Com- 
monwealth must  be  divorced  to  do  it. 
And  3-et  that  is  the  language  of  the  sec- 
tion. It  does  not  convey  the  meaning  the 
framers  of  the  section  intended  to  convey. 
As  it  stands  here,  it  seems  to  me  simply 
absurd. 

The  Chairman.  The  question  is  on 
the  section. 

The  section  was  rejected. 

Mr.  CoRBETT.  I  move  to  reconsider  the 
vote  on  section  one. 

Mr.  CuYLEB.  Do  I  understand  that  the 
reconsideration  is  moved  and  seconded  by 
one  who  voted  in  the  affirmative  ? 

Mr.  Hay.  I  second  the  motion  to  recon- 
sider, and  I  think  the  members  of  the 
Comuiittee  on  Corporations  ought  to  have 
an  opportunity  of  explaining  the  section. 

The  Chairman.  The  qviestion  is  on  the 
motion  to  reconsider  the  vote  by  which 
the  first  section  was  rejected. 

The  motion  was  agreed  to  ;  there  being 
on  a  division,  ayes  thirty-five,  noes  seven- 
teen. 

The  Chairman.  The  first  section  is  re- 
considered, and  is  now  before  the  commit- 
tee.   The  question  is  on  agreeing  to  it. 

The  section  was  not  agreed  to. 

The  Chairman.  The  third  section  will 
be  read. 

The  Clerk  read  as  follows  : 

Section  3.  All  railroads,  canals,  high- 
ways, and  other  modes  of  public  travel, 
transportation,  or  communication,  by  tel- 
egraph or  otherwise,  shall  be  open  and 
equallj'  free  upon  the  same  terms  and 
conditions  to  all  the  citizens  of  the  State. 
Xo  preference,  favor,  or  special  privileges 
shall  be  allowed  to  any  person,  company 
or  corporation,  or  discriminations  made  in 
any  case  or  in  any  manner  to  the  injury  of 
citizens  of  the  State. 

Mr.  Cuyler.  Mr.  Chairman :  That  is  the 
law  of  the  State  to-day.  It  is  the  common 
law  as  applied  to  all  these  corporations. 
Why  write  it  into  the  Constitution  ?  Our 
books  are  full  of  decisions  affirming  that 
to  be  the  law.  There  is  not  a  State  in  the 
Union  that  has  not  decisions  to  that  ef- 
fect. The  English  railway  traffic  act,  and 
telegraph  act,  embody  it  in  precisely  the 
same  way.  Why  write  in  the  Constitu- 
tion what  is  part  of  the  common  law  of 
the  land  ? 

The  Chairman.  The  question  is  on 
the  section. 


The  section  was  rejected. 

The  Chairman.  The  fourth  section 
will  be  read. 

The  Clerk  read  as  follows  : 

Section  4.  The  Legislature  shall  pass 
no  special  laws  giving  corporate  power ; 
but  all  corporations  sliall  be  formed,  their 
charters  be  changed  or  amended,  and 
their  powers  and  privileges  be  deftned 
and  regulated,  by  general  laws  which 
shall  be  uniform  as  to  the  class  to  which 
the}^  relate.  And  the  grant  of  all  such 
charters,  powers,  and  privileges  shall  be 
subject  to  the  right  of  the  Legislature  to 
revoke,  annul,  or  change  the  same,  when- 
ever thej'^  shall  become  injurious  to  the 
public,  in  such  manner  that  no  injustice 
shall  be  done  to  the  corporators. 

Mr.  T.  H.  B.  Patterson.  I  call  the  at- 
tention of  the  committee  to  the  forty-fifth 
and  forty-sixth  lines  of  section  ten  of  the 
article  on  legislation,  which  has  alreadv 
passed  the  committee  of  the  whole,  which 
read  in  tliis  way  : 

"The  Legislature  shall  not  pass  any 
local  or  special  law  creating  corporations 
or  amending,  renewing  or  extending  the 
charters  thereof." 

I  would  ask  the  committee  if  that  does 
not  cover  this  section.  That  has  already 
passed  in  committee  of  the  whole  in  the 
article  on  legislation. 

The  Chairman.  The  question  is  on  the 
section. 

The  section  was  rejected. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows: 

Section  5.  All  existing  charters  or 
grants  of  special  or  exclusive  privileges 
under  which  a  bona  fide  organization  shall 
not  have  taken  place  at  the  time  of  the 
adoption  of  this  Constitution,  shall  there- 
after have  no  validity. 

Mr.  Campbell.  I  hope  the  committee 
will  not  vote  down  this  section.  It  is  a 
very  good  one.  During  the  last  session  of 
the  Legislature  a  message  was  transmitted 
by  the  Governor  of  the  State  calling  at- 
tention to  the  fact  that  there  was  a  large 
number  of  acts  of  incorporation  passed  at 
previous  sessions  of  the  Legislature,  pro- 
viding for  the  incorporation  of  railroad 
companieSjinanufacturing companies,  and 
a  groat  many  other  kinds  of  companies 
that  had  never  been  organized,  and  the 
Governor  drew  the  attention  of  the  Legis- 
lature to  the  fact,  so  as  if  possible  to  pre- 
vent the  Legislature  from  passing  a  bill 
that  was  introduced  extending  the  time 
for  taking  out  those  charters.    This  sec- 
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tion  is  intended  to  prevent  the  abuse  of 
passing  acts  of  Assembly  for  purposes 
of  sale.  It  is  well  known  that  of  late 
years  it  is  a  regular  practice  for  certain 
persons  in  the  Legislature  and  out  of  it, 
to  have  acts  of  Assembly  passed  that  they 
could  afterwards  sell  to  persons  who 
wished  to  get  up  corporations,  and  it  was 
made  a  regular  matter  of  traffic,  to  the 
disgrace  not  only  of  the  Legislature,  but 
of  the  fair  name  of  the  Conmionwealth. 
Now,  we  should  put  this  provision  in  the 
Constitution  so  as  to  prevent  in  the  future 
anything  of  the  kind  from  occurring. 
They  have  a  section  like  this  in  one  of  the 
western  Constitutions,  the  Constitution  of 
Illinois.  It  was  found  necessary  there, 
and  we  should  have  it  incur  Constitution 
also. 

Mr.  Lilly,  I  agree  perfectly  with  the 
gentleman  from  Philadelphia  who  has 
just  taken  his  seat,  on  this  subject.  I 
know  thai  this  sort  of  thing  exists.  I  be- 
lieve there  are  from  one  thousand  to  ten 
thousand  of  these  charters  in  the  hands  of 
individuals  in  Pennsylvania  who  hold 
them  until  they  can  find  a  buyer.  I  had 
occasion  a  year  or  so  ago  to  go  to  the  Leg- 
islature to  ask  for  the  passage  of  a  certain 
mining  bill.  We  tried  to  get  that  bill 
passed,  but  never  would  give  any  money 
to  secure  its  passage,  and  the  consequence 
was  it  was  defeated.  Within  three  weeks 
after  the  defeat  of  that  bill,  I  received 
twenty  letters  offering  charters  to  me  that 
could  be  utilized  for  the  very  pvirpose 
that  we  desired,  in  the  hands  of  the  pro- 
fessional borers  who  hang  around  Harris- 
burg  and  secure  the  passage  of  such  bills 
by  the  score  and  hold  them  in  their  pock- 
ets ready  to  sell  them  out  to  anj'body  who 
is  willing  to  buy.  The  Credit  Mobilier 
bill  was  a  specimen,  as  is  suggested  by  a 
gentleman  near  me.  Sir,  there  is  no  doubt 
at  all  that  this  state  of  facts  does  exist, 
and  I  think  it  would  be  bettor  to  put  a 
stop  to  it  here  and  now. 

Mr.  Harry  White.  I  am  not  going 
to  discuss  this  section.  What  the  dele- 
gates who  have  preceeded  me  have  said 
makes  the  necessity  of  its  passage  clear. 
I  am  satisfied  that  such  a  practice  exists 
as  has  been  referred  to.  Bank  charters 
have  been  passed  in  that  way.  By  a 
recent  act  of  Assembly  it  has  been  pro- 
vided that  the  enrolment  tax  must  be 
paid  on  them  bj^  the  1st  of  May.  Any  act 
creating  any  privileges,  which  is  liable  to 
pay  the  enrolment  tax,  and  on  which  the 
tax  has  not  been  paid  by  the  first  of  May, 
of  course  falls;  but  I  know  there  are  be- 


ing hawked  about  the  streets  of  this  city 
bank  charters  and  other  charters,  and  the 
passage  of  a  section  of  this  kind  in  this 
article  will  put  a  quietus  on  them.  I 
hope  it  will  pass. 

Mr.  CuYLER.  I  do  not  see  any  use  in 
this  section,  and  do  not  believe  it  will  ac- 
complish any  good  whatever.  In  the  first 
place  it  will  not  reach  the  class  of  cases  to 
which  my  colleague  from  Philadelphia 
(Mr,  Campbell)  has  alluded.  This  section 
points  to  existing  charters.  It  therefore 
will  not  reach  those  cases  where  the  en- 
rollment tax  has  not  been  paid,  and  there- 
fore the  legislation  has  not  become  opera- 
tive. That  class  of  cases  it  does  not  touch 
at  all. 

In  the  next  place  its  language  is,  "ex- 
isting charters  or  grants  under  which  a 
bona  fide  organization  shall  not  have  taken 
place. ' '  Those  who  obtain  special  charters 
which  they  sell  take  precious  good  care 
to  have  a  bona  fide  organization  under  the 
charter.  Everybody  knows  that  the  state- 
ment is  true,  that  these  charters  are 
hawked  about,  but  nine  times  out  of  ten 
they  come  to  the  happy  use  as  they  did 
in  the  case  of  the  gentleman  from  Carbon. 
I  have  no  doubt  he  wanted  it  for  a  very 
wise  purpose,  and  I  have  no  doubt  the  cor- 
poration which  it  contributed  to  bring  into 
existence  is  a  very  proper  corporation. 
It  is  not  often  that  much  harm  is  done  by 
them.  But  this  section  would  not  reach 
the  case  of  those  charters,  because  so  far 
as  my  knowledge  has  gone,  the  moment 
they  are  obtained  companies  are  organ- 
ized. 

Finally,  wo  have  a  general  law  of  the 
State  to-day  that  is  effectual  for  all  the 
purposes  for  which  this  section  was  de- 
signed. The  Legislature  passed  some 
three  or  four  years  ago  a  bill  which  I 
drew  myself,  whereby  all  franchises  of  all 
kinds  conferred  either  upon  existing  cor- 
porations or  corporations  that  were  there- 
after to  be  created,  are  blotted  out  if  not 
used  within  five  years.  That  is  a  general 
law  of  the  Commonwealth  to-day.  At  the  . 
end  of  five  j'ears,  parties  who  go  to  the 
Legislature  and  obtain  franchises,  whether 
they  be  existing  coriwrations  or  whether 
they  be  new  copo rations  that  are  thus 
created,  lose  the  rights  which  the  Com- 
monwealth has  conferred  upon  them,  and 
they  lapse  back  again  into  the  possession 
of  the  Common  wealth.  That  answers 
every  purj^ose.  I  do  not  know  of  any  mis- 
chief now  existing  in  the  Commonwealth 
in  tlie  direction  to  which  this  section 
points  or  which  this  section,  if  adopted 
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and  niade  part  -of  Iho  Constitution,  would 
tenii  in  any  wa\'  to  remove  or  remedy. 
I  think  it  is  useless.  Besides  it  belongs 
in  the  dei^artment  of  legislation.  It  is  no 
part  of  the  Constitution.  It  might  be 
wise  in  some  degree  in  a  code,  but  it  is 
wholly  out  of  place  here  ;  and  I  hope  the 
section  will  be  negatived. 

Mr.  Harry  White.  I  wish  simply  to 
make  a  suggestion  in  reply  to  the  obser- 
vations of  the  very  learned  gentleman 
who  has  just  taken  his  seat.  He  is  in  er- 
ror, unconsciously  of  course,  in  remark- 
ing that  this  section  will  not  correct  the 
ditliculty  alluded  to  by  his  colleague  from 
Philadelphia  and  the  delegate  from  Car- 
bon. Let  me  read  the  language  of  the 
section  : 

"  All  existing  charters  or  grants  of  spe- 
cial or  exclusive  privileges  under  which  a 
bona  fide  organization  shall  not  have  taken 
place  at  the  time  of  the  adoption  of  this 
Constitution,  shall  thereafter  have  no  va- 
lidity." 

What  is  the  meaning  of  that?  Any  act 
of  Assembly  that  was  passed  at  tlie  ses- 
sion of  ISri,  if  yon  please,  or  1S72,  on 
which  the  enrolment  tax  has  not  been 
paid,  is  a  nullity. 

Mr.  CuYLER.  Will  the  gentleman  par- 
don an  interruption  ? 

Mr.  Harry  White.     Certainly. 

llr.  CuYLER.  I  should  like  to  ask  him 
whether  a  charter  is  existing  where  no 
enrolment  tax  has  been  paid?  Does  the 
charter  exist  until  the  law  has  become 
perfected  both  by  the  signature  of  the 
Governor  and  by  the  payment  of  the  en- 
rolment tax  ? 

Mr.  Harry  White.  The  delegate  is 
certainly  correct  on  that  point,  and  if  he 
had  heard  me  out  he  would  have  under- 
stood that  I  agree  with  him  exactly  in 
that  regard.  An  act  passed  in  the  session 
of  1871',  authorizing,  for  example,  ISIr. 
Carey  and  myself  to  organize  a  bank,  if 
the  enrolment  tax  is  not  paid  by  the  tirst 
of  May,  1872,  falls.  There  is  no  difficulty 
about  those  cases.  But  there  is  a  class  of 
cases  where  acts  have  been  passed,  creating 
corporations  for  speculative  p\irposes, 
and  those  charters  are  held  to-day,  with 
the  enrolment  tax  thus  paid,  as  articles 
of  merchandize,  and  ihey  are  hawked 
about  the  streets  of  Philadelphia  and 
through  this  Commonwealth  from  time 
to  time.  Those  are  the  cases  that  will  be 
reached  by  this  section. 

Mr.  CuYLER.  Will  the  gentleman  par- 
don another  (juestion  ? 

Mr.  Harky  White.    Certainly. 


Mr.  CuYivER.  I  ask  the  gentleman 
whether  all  such  charters  as  he  speaks  of 
are  not  made  perfect  by  an  organization  ? 
So  far  as  I  have  had  any  knowledge  of 
thcih,  and  I  have  seen  a  great  many  of 
them,  the  holders  of  those  charters  have 
taken  good  care  to  make  an  organization  ; 
and,  in  the  next  jjlace,  if  they  have  not 
done  it  already,  long  before  this  Constitu- 
tion shall  have  been  adopted  by  the  peo- 
ple, they  will  go  through  that  form. 

Mr.  Harry  White.  In  answer  to  the 
remark  of  the  delegate,  I  will  state  to 
him  positively  that  they  have  not  in  many 
instances.  I  know  of  some  instances  m}'-- 
self.  I  know  of  an  offer  being  made  to 
some  friends  of  mine,  of  a  charter  to  or- 
ganize a  bank  in  any  place  in  this  broad 
Commonwealth  that  they  saw  fit.  The 
enrolment  tax  had  been  paid.  You  can 
only  reach  that  by  some  provision  of 
this  kind  or  by  some  act  of  Assembly 
which  repeals  it.  Those  are  the  class  of 
cases  that  bring  legislation  into  disrepute, 
and  a  section  like  this  will  administer 
the  proper  correction. 

Mr.  Broomall.  The  object  of  this  sec- 
tion, it  seems  to  me,  is  all  right  enough; 
but  the  peculiarit}'^  of  it  is  that  it  proposes 
to  repeal  a  class  of  existing  laws  without 
our  having  the  power  to  see  them  and 
know  what  they  are. 

Again,  it  proposes  to  administer  a  pres- 
ent remedy  to  a  present  evil.  It  operates 
only  upon  the  charters  that  now  exist, 
looking  as  if  its  place  was  rather  in  the 
schedule  than  in  the  body  of  the  Consti- 
tution. If  the  section  was  so  framed  as  to 
prevent  the  Legislature  from  doing  that 
miscliief  hereafter,  I  would  vote  for  it ; 
but  I  cannot  vote  for  a  section  that  repeals 
laws  which  I  have  not  seen,  and  goes  no 
further  than  that.  I  cannot  vote  for  a 
section  that  proposes  simply  to  cure  an 
evil  up  to  the  present  time,  suffering  that 
evil  to  be  perpetrated  again  on  and  on. 
Besid'es,  as  the  gentleman  from  Erie  (^Ir. 
Walker)  suggests  to  me,  the  whole  thing 
can  be  accomplished  by  an  act  of  Assem- 
bly. It  is  the  business  of  the  Legislature 
to  do  with  respect  to  this  class  of  cases 
precisely  what  they  have  done  with  re- 
spect to  the  much  larger  class  of  cases 
whero  the  enrolment  tax  has  not  been 
paid. 

Mr.  DoDD.  I  had  not  intended  to  say 
anything  on  this  point,  and  shall  say  but 
a  few  words  now. 

It  is  well  known  that  a  charter  is  a  con- 
tract. When  the  privilege  is  granted  by 
the  State  and  accepted  by  the  company, 
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which  acceptance  is  the  organization  under 
the  act,  it  becomes  a  contract  wliich  neither 
an  act  of  Assembly  nor  the  Constitution 
can  annul.  The  consequence  is  that  wlien 
the  Legislature,  unwisely,  corruptly  or 
hastily,  grants  any  charter  whatever,  it 
becomes  a  periDetuity,  vinless  there  is  some 
means  provided  in  the  charter  itself  or 
under  the  Constitution,  like  the  amend- 
ment of  1857,  perhaps,  by  which,  when  it 
becomes  injurious  to  the  people  of  the 
State,  it  nia.y  be  I'escinded  or  annulled. 

The  Pennsj'lvania  Legislature  for  a 
number  of  years  past  have  been  granting 
charters  by  the  hundred ;  1  might  say 
properly  by  the  thousand  perhaps,  for 
they  amount  to  that ;  and  in  most  cases 
they  have  been  granted  not  for  any  im- 
mediate use,  but  to  special  favorites,  or  to 
some  already  great  corporation,  or  they 
have  been  purchased,  to  use  plain  Eng- 
lish, and  are  now  olFered  for  sale.  Un- 
der most  of  those  that  have  been  lying 
around  for  the  last  four  or  five  years,  or- 
ganization has  not  taken  place,  because 
organization  does  not  take  place  until  a 
purchaser  is  found  for  the  charter,  who 
needs  it  for  some  special  purpose,  and 
then  organization  takes  place  and  the 
charter  is  used. 

We  propose,  by  means  of  the  article 
upon  legislation,  bj-^  means  of  the  article 
already  adopted  in  relation  to  railroads, 
and  by  some  further  provisions  in  this  ar- 
ticle on  corporations,  to  place  certain  re- 
strictions about  the  granting  of  such  char- 
ters and  about  their  use  after  being  grant- 
ed, and  we  deem  it  advisable  that  corpo- 
rations, like  individuals,  should  become 
subject  to  this  Constitution  when  adopt- 
ed ;  but  our  Constitution  does  not  aftect 
corporations  already  in  existence  on  ac- 
coTint  of  there  being  a  contract  which  the 
Constitution  cannot  affect,  and  all  we 
ask  is  that  these  spurious  corporations 
which  have  not  accepted  the  contract 
shall  become  subject  to  this  Constitution, 
that  tliey  shall  not  be  above  the  Constitu- 
tion and  remain  for  sale,  so  that,  a  higher 
price  will  be  placed  upon  them  and  they 
be  hawked  around  as  more  valuable  than 
they  now  are.  If  tiiey  are  made  for  a 
jmrpose,  if  a  bona  fide  organization  is  in- 
tended to  take  place,  let  the  Legislature 
re-grant  them,  or  let  them  secure  their 
charter  under  the  general  law  which  will 
be  passed  by  the  Legislature  under  this 
Constitution,  if  adopted. 

Now,  I  desire  to  state  that  I  know  some- 
thing personally  in  relation  to  some  of 
these  charters.    I  know  that  there  have 


been  a  number  of  charters,  amounting  to 
ten  or  fifteen,  granted  under  the  name  of 
improvement  companies.  We  became 
well  acquainted  with,  and  the  countrj^ 
knows  well  about  one  of  them,  the  South 
improvement  company.  I  say  that  there 
are  fifteen  or  twenty  just  such  charters, 
under  which  organization  has  not  yet 
taken  place ;  and  I  sa}^  further  that  those 
charters  ai-e  to-day  for  sale  in  the  otlice  of 
the  Pennsylvania  railroad  company  on 
Fourth  street,  in  the  city  of  Philadelphia, 
and  they  are  held  at  rates  from  §5,000 
down.  I  know  it,  because  I  was  present 
when  one  of  them  was  purchased,  not  six 
month  ago,  by  certain  individuals  wiio 
wanted  it.  One  was  held  at  §5,000,  and 
others  were  offered  at  lower  rates,  and  one 
was  purchased-and  organisation  took  place 
under  it  in  the  ofiice  of  that  company 
then  and  there. 

Mr.  CuYLKR.  If  the  gentleman  will 
pardon  me  an  inquiry,  do  I  understand 
him  to  say  that  the  Pennsylvania  railroad 
have  such  charters  for  sale  ? 

Mr.  DoDD.  I  said  they  were  for  sale  at 
the  ofiace  of  that  company.  I  do  not 
know  whether  the  Pennsylvania  railroad 
company  knows  of  H  or  not. 

Mr.  CuYLER.  Will  the  gentleman  be 
good  enough  to  designate  any  individual 
connected  with  that  office  who  has  any 
such  charters  for  sale  ? 

Mr.  DoDD.    Yes,  sir ;  J.  J.  Barclay. 

Mr.  CuYLER.     I  do  not  know  him. 

Mr.  DoDD.  The  name  of  Barclay  was 
on  the  office  and  the  name  of  Moon,  and  a 
third  person  whose  name  I  do  not  now 
recall. 

Mr.  CuYLER.  I  know  no  J.  J.  Barclay 
having  any  relation  in  any  way  to  that 
company  ?  I  know  a  Mr.  R.  D.  Barclay. 
Is  ho  the  gentleman  to  whom  you  al- 
lude ? 

Mr.  DoDD.  Perhaps  I  mistook  the  ini- 
tials. 

Mr.  CuYLER.  J.  J.  Barclay  is  a  well- 
known,  venerable  lawyer  of  this  city. 

Mr.  DoDD.    R.  D.  Barclay  is  the  name. 

Mr.  CuYLER.  I  understand  you  to  say 
that  he  has  fifteen  such  charters  for  sale  ? 

Mr.  DoDD,  No,  sir,  I  did  not  specify  the 
numoer.  I  say  he  has  them  for  sale,  and 
I  was  present  when  one  of  them  was 
bought  of  him.  How  many  may  be  left, 
I  do  not  know.  I  know  there  were  others 
for  sale  that  day;  and  my  businrs  there, 
if  the  gentleman  wishes  to  know  it,  was 
to  examine  those  charters  and  as  an  attor- 
ney advise  the  purchasers  as  to  which 
was  the  best  for  their  purposes. 
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I  say  then,  for  the  purpose  of  destroying 
these  embrj^o  privileges,  which  should  be 
destroyed,  which  are  a  curse  to  the  State 
of  Pennsylvania,  and  a  disgrace  to  the 
Legislature  that  passed  them,  this  section 
should  be  adopted. 

Mr.  Struthers.  I  move  to  amend  the 
section  in  the  third  line  by  inserting  after 
the  word  "place"  the  words,  "and  business 
been  commenced  in  good  faith,"  so  as  to 
make  it  read:  "All  existing  charters  or 
grants  of  special  or  exclusive  privileges 
under  wliich  a  bona  fide  organization  shall 
not  have  taken  place  and  business  been 
commenced  in  good  faith  at  the  time  of 
the  adoption  of  the  Constitution  shall 
thereafter  have  no  validity." 

The  amendment  was  agreed  to. 

The  Chairman.  The  question  recurs 
on  agreeing  to  the  section  as  amended. 

Mr.  Lear.  I  should  like  to  inquire 
about  the  meaning  of  this  section  from 
the  committee  or  those  of  them  who  are 
here  and  can  inf»rni  us.  What  is  intended 
to  be  abrogated  by  the  provisions  of  this 
section?  "All  existing  charters,"  is  the 
Linguage,  "under  whicli  a  bona  fide  or- 
ganization shall  not  have  taken  place,  and 
business  actually  commenced,"  according 
to  the  amendment  shall  be  abrogated  by 
the  adoption  of  this  Constitution.  Do  they 
intend  that  that  shall  apply  to  all  charters 
of  every  kind  under  which  there  shall  be 
no  organization  ?  Or  is  it  intended  to  ap- 
ply tp  only  such  charters  as  grant  exclu- 
sive powers  and  privileges,  because  if  that 
is  what  is  intended  it  had  better  be  so 
expressed.    The  section  reads : 

"  All  existing  charters  or  grants  of  spe- 
cial or  exclusive  privileges  under  which  a 
6ona^de  organization  shall  not  have  taken 
place." 

You  can  separate  the  clauses  of  that,  and 
it  applies  directly  and  expressly  to  all  ex- 
isting charters.  Is  that  the  meaning  of 
it?  Is  it  intended  to  apply  to  all  existing 
charters  under  which  no  organization 
shall  have  taken  place ;  or  is  it  intended 
to  apply  only  to  such  existing  charters  as 
grant  special  and  exclusive  privileges?  If 
so,  let  it  be  so  amended,  and  let  us  have 
it  understood,becauso  we  have  two  clauses 
here.  We  have  in  the  first  place  the  clause 
whichabrogatesall  existing  chartersof  any 
kind  where  there  has  been  no  organiza- 
tion, and  then  we  have  it  abrogating  all 
grants  of  special  or  exclusive  privileges, 
because  they  are  connected  by  the  word 
"or  ;"  and  if  there  is  any  grant  of  special 
or  exclusive  privileges  under  which  there 
shall  have  been  no  organization,  we  have 


an  absurd  provision,  because  that,  stand- 
ing by  itself,  being  equalh*  applicable  to 
this  prohibition  or  abrogation  of  exclusive 
grants  and  privileges,  there  can  be  no  or- 
ganization under  the  grant  of  special  and 
exclusive  privileges  to  an  existing  corpo- 
ration. Sujapose  it  should  be  intended  to 
apply  to  some  grant  of  power  to  a  corpo- 
ration to  increase  the  amount  of  its  stock, 
or  to  increase  itsabilitj^  and  power  to  add 
to  its  circulation  of  bonds,  or  increase  the 
loans  of  a  corporation  already  organized 
and  in  existence,  then  the  grant  of  the 
special  or  exclusive  privilege  to  such  a 
coijipany  as  that  would  mean  nothing,  be- 
cause that  of  course  is  already  organized. 
If  it  is  intended  to  hit  a  case  of  that  kind, 
or  strike  at  it  in  any  other  way,  it  should 
be  expressed  in  some  such  hiRguage  as 
would  reach  it,  because  here  we  have  two 
separate  clauses  in  this  section  which  read 
correctly  and  properly  independent  and 
separated  from  each  other :  "  All  existing 
charters  under  which  no  organization 
shall  have  taken  place,"  and  "all  grants 
of  special  or  exclusive  privileges  under 
wliich  no  organization  shall  have  taken 
place." 

How  is  an  organization  to  take  place  un- 
der a  grant  of  special  or  exclusive  privi- 
leges to  a  corporation  already  in  exist- 
ence? It  seems  to  me  that  there  are 
some  words  in  the  section  that  ought  to 
come  out ;  and  for  the  purpose  of  ascei*- 
taining  whether  the  committee  or  those 
who  understand  this  section  intend  those 
provisions  to  remain  in,  I  move  to  amend 
by  striking  out  all  after  the  word  "  char- 
ters" in  the  first  line  down  to  the  word 
"under"  in  the  second  line. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Bucks  to  strike  out  the  words,  "or  grants 
of  special  and  exclusive  i^rivileges." 

Mr.  MacConnell.  I  hope  that  amend- 
ment will  be  voted  down. 

[.Several  delegates.  "  We  will  vote  it 
all  down."] 

Mr.  MacConnell.  Tlieu  I  will  not 
say  anything. 

Mr.  Brodhead.  I  wish  to  make  a  re- 
mark in  reference  to  the  amendment  just 
inserted  in  this  clause,  with  reference  to 
corporations  having  already  commenced 
business  before  this  Constitution  goes 
into  etfect  or  otherwise,  their  charters 
shall  be  forfeited.  It  will  work  a  great 
deal  of  injury  throughout  this  State  if 
that  becomes  a  constitutional  provision. 
I  myself  know  of  an  instance  in  which  a 
company  has  been  organized  for  over  a 
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year  ;  thej^  paid  a  large  amount  for  their 
charter  to  the  Legislature,  and  they  have 
now  about  half  of  the  sum  subscribed 
that  is  necessary  to  commence  business 
witla,  and  they  are  only  waiting  until  a 
more  favorable  money  market  comes 
upon  VIS  so  as  to  get  the  balance  of  the 
stock  subscribed.  That  company  will  be 
wiped  out  entirely  by  the  passage  of  this 
provision,  although  it  was  started  in  hon- 
esty and  good  faith,  unless  it  shall  have 
commenced  business  by  the  time  the 
Constitution  is  adopted.  That  is  the 
amendment. 

The  Chairman.  The  question  is, on 
the  amendment  of  the  gentleman  from 
Bucks  (Mr.  Lear.) 

The  amendment  was  rejected. 

Mr.  Lear.  Now  I  move  to  amend  by 
striking  out  in  the  first  line  the  words, 
"or  grants  of,"  and  inserting  the  word 
"  granting,"  so  as  to  read  :  "all  charters 
granting  special  or  exclusive  privileges," 
etc. 

Mr.  Darlington.  I  wish  to  under- 
stand as  a  matter  of  information  from  the 
gentleman  from  Northampton,  whether  I 
apprehended  him  correctly  as  saying  that 
the  parties  who  obtained  the  charter  to 
■which  he  referred  paid  money  to  the  Leg- 
islature? 

Mv.  Brodhead.  No,  sir.  I  referred  to 
the  pa3'ment  of  the  enrolment  tax  and 
the  bonus  on  the  capital,  amounting  to 
f400  or  ^470.  I  am  satisfied  there  are  hun- 
dreds of  cases  of  that  kind  where  the  char- 
ters will  be  completely  abrogated  by  the 
passage  of  this  section. 

Mr.  Minor.  I  am  not  sure  but  that 
there  is  virtue  in  the  proposed  amend- 
ment. Let  me  give  j'ou  an  instance.  I 
could  name  to  you  a  gas  company  supply- 
ing a  city  with  gas  at  the  present  time, 
that  has  in  its  charter  an  authority  to  is- 
sue bonds  to  a  certain  amount.  Years 
passed  on  without  occasion  to  do  it,  but  it 
was  necessary  to  enlarge  its  works,  and  it 
could  not  do  it  without  issuing  the  bonds 
authorized  in  its  charter.  That  was  a 
special  grant  limiting  the  amount  to  §ilOO,- 
000.  Now,  the  quer^^  is  whether,  if  this 
clause  remains  in  the  article,  it  would  not 
cut  off  that  company  entirely  from  the 
opportunity  of  using  that  power;  and  so 
with  a  great  many  others.  I  want  to  be 
sure  about  this.  There  are  a  great  many 
companies  having  special  grants  of  special 
powers  which  they  use  only  as  special  cir- 
cumstances requiring  them  arise.  We 
ought  to  be  guarded  in  our  language.  To 
Bay  as  this  section  says,  "  or  grants  of  spe- 


cial or  exclusive  privileges,"  it  seems  to 
me  would  be  going  too  far,  because  you 
would  thus  cripple  and  destroy  useful 
charters 

The  Chairman.  The  question  is  on  the 
amendnrient  of  the  gentleman  from  Bucks 
(Mr.  Lear.) 

The  amendment  was  rejected. 

The  Chairman.  The  question  is  on 
the  section  as  amended. 

Mr.  Bowman.  Mr.  Chairman  :  I  can- 
not vote  for  this  section  as  it  stands,  for 
the  simple  reason  that  I  believe  it  to  be  a 
question  for  the  Legislature.  Why,  sir, 
what  have  we  presented  here  ?  We  are 
asked  now  to  put  in  the  Constitution  of 
our  State  an  enactment,  if  you  please  so 
to  call  it,  which  will  repeal  all  laws  here- 
tofore passed  granting  charters  or  confer- 
ring special  privileges,  where,  by  the 
amendment  of  the  gentleman  from  War- 
ren, the  work  has  not  already  been  com- 
menced at  the  adoption  of  this  Constitu- 
tion. The  language  is  "Ull  existing  char- 
ters or  grants  of  special  or  exclusive  priv- 
ileges under  which  a  bona  fide  organiza- 
tion shall  not  have  taken  place  and  busi- 
ness begun  at  the  adoption  of  this  Consti- 
tution, shall  thereafter  have  no  validity." 
If  you  would  just  strike  out  the  words 
"the  adoption  of  this  Constitution"  and 
insert  in  lieu  thereof  "the  passage  of  this 
act,"  we  should  have  a  legislative  enact- 
ment entire  and  complete.  [Laughter.] 
That  is  precisely  what  gentlemen  say 
they  want.  The  Legislatures  that  granted 
these  charters  I  suppose  have  a  right  to 
repeal  them  if  the  companies  have  not 
been  organized  under  the  law ;  but  we 
have,  as  stated  by  the  gentleman  from 
Philadelphia,  a  general  law  that  requires 
the  organization  to  be  made  within  five 
years  or  the  charters  become  a  nullity. 
Now,  are  we  going  to  put  in  this  Consti- 
tution something  to  cure  an  existing  evil  ? 
Was  that  what  this  Convention  was  called 
here  for?  We  should  look  to  the  future, 
and  not  go  back  to  the  past  merely. 

This  is  a  repealing  section  of  I  do  not 
know  how  many  acts  of  Assembly,  and 
it  is  proposed  to  be  done  here  at  one 
single  dash  and  in  a  section  containing 
about  four  lines.  If  we  are  going  to  un- 
dertake to  cure  all  the  existing  evils  for 
the  last  twenty  years  that  have  been 
caused  by  the  improper  passage  of  bills 
by  the  Legislature,  I  think  we  shall  stay 
here  a  long  time,  and  we  shall  have  a 
volume  containingour  Constitution,  when 
our  work  is  done,  that  will  be  as  volumi- 
nous as   the  Mosaic  code,  and  about  as 
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well  adapted  to  the  government  of  the 
people  of  Pennsylvania  as  that  code  at 
the  present  time. 

'Sow,  I  wish  to  call  the  attention  of  the 
committee  to  the  report  of  the  Committee 
on  the  Bill  of  Rights.  You  propose  to  say 
here  what  the  Legislature  shall  not  here- 
after do.  In  the  seventeenth  section  of 
of  that  report  you  rind  this  provision  : 

"That  no  ex  post  facto  law  nor  any  law 
imi^airing  contracts  or  making  irrevocable 
an\-  grant  of  sjjecial  privileges  or  immuni- 
ties shall  be  passed." 

You  simply  say  that  the  Legislature 
shall  not  do  that,  and  you  propose  to  do  it 
here  youraelves,  to-day,  by  saying  that 
all  existing  charters  at  the  adoption  of 
this  Constitution,  conferring  special  privi- 
leges where  the  business  has  not  been 
commenced,  shall  be  repealed  at  a  single 
dash. 

"Why,  sir,  as  the  gentleman  from  Craw- 
ford (Mr.  Minor)  has  stated,  there  are 
charters  which  have  been  granted  during 
the  past  few  years  organizing  gas  compa- 
nies, water  companies,  and  different  cor- 
porate bodies  are  in  existence  to-day  that 
are  organized  but  have  not  had  the  time 
yet  to  commence  their  work  and  will  not 
have  commenced  the  work  at  the  adop- 
tion of  this  Constitution,  if  it  is  adopted 
within  the  next  six  months  or  a  year;  but 
now,  after  they  have  paid  their  money  in 
organizing  their  companies,  it  is  proposed 
to  strike  those  corporations  out  of  exist- 
ence, and  say  that  they  shall  not  in  the 
future  go  on  with  their  work  under  their 
charters. 

Now  where  is  the  Constitution  of  any 
State  in  this  Union  that  contains  such  a 
clause  ? 

Mr.  Campbell.    Illinois. 

Mr.  Bowman.  Illinois!  Well,  it  con- 
tains a  great  many  foolish  things,  and  this 
is  one  of  them.  It  is  purely  legislation. 
If  the  people  are  dissatisried  with  this 
state  of  things  which  it  is  said  exists,  the 
Legislature  can  repeal  these  charters. 

Mr.  Beebe.    Will  they  do  it  ? 

Mr.  Bowman.  Send  better  men  there  ; 
let  the  gentleman  go  there  himself,  and  I 
venture  to  saj^  that  he  will  do  it.  It  is  a 
question  of  legislation,  and  that  is  one 
reason  why  I  am  opposed  to  it.  It  pro- 
poses to  repeal  acts  of  the  Legislature 
passed  by  the  people's  representatives, 
which  I  think  ought  not  to  be  done  by  a 
provision  in  the  Constitution. 

Mr.  J.  W.  F.  White.  Mr.  Chairman  : 
I  do  not  consider  myself  as  the  represen- 
tative of  the  Committee  on  Coriwratious 


by  any  means,  and  I  did  not  think  that  I 
should  make  any  remarks  on  this  entire 
report,  as  it  seemed  to  be  the  desire  of  the 
committee  to  vote  evervthing  down.  I 
did  not  know  that  I  should  advocate  any 
one  of  the  sections  of  this  report :  but  it 
seems  tome  that  the  object  in  reporting 
this  section  has  not  been  understood  by 
the  committee  here,  and  I  rise  simply  to 
explain.  It  is  proposed  that  we  shall  es- 
tablish certain  rules  and  regulations  in 
this  article  in  reference  to  corporations  ; 
that  all  corporations  that  may  be  formed 
after  this  Constitution  shall  be  adopted 
shall  come  in  under  the  provisions  of  this 
Constitution ;  that  they  shall  possess 
only  sucli  powers  and  privileges  as  may 
be  authorized  by  this  Constitution. 

As  was  suggested  by  the  delegate  from 
Venango,  (Mr.  Dodd,)  this  Convention 
cannot  interfere  with  those  charters 
which  have  been  previously  granted  by 
the  Legislature  where  a  perfect  organiza- 
tion lias  been  etTected.  It. is  known  that 
a  great  many  charters  exist  in  the  State 
where  there  has  not  been  a  bona  fide  or- 
ganization in  pursuance  of  the  charter; 
that  many  of  tliose  charters  floating 
ai'ound  and  for  sale  throughout  the  State 
have  peculiar  privileges  that  will  not  be 
allowed  under  this  Constitution.  If  gas 
companies  or  any  other  companies  have 
not  organized,  if  there  has  been  no  organ- 
ization under  such  charters,  the  question 
arises,  shall  they  be  permitted  to  organize 
under  special  charters  that  they  may 
have  obtained  in  previous  years,  possess- 
ing rights,  powers  and  privileges  not 
authorized  by  the  Constitution  at  the 
time  they  may  be  organized  as  corpora- 
tions, or  shall  they  be  compelled  to  take 
out  charters  in  jjursuance  of  the  new 
Constitution  and  the  laws  that  may  be 
framed  in  accordance  with  it  ?  That  is 
the  question,  and  if  there  be  nothing  in 
this  Constitution  on  the  sulyect,  those 
floating  charters  will  command  an  enor- 
mously high  premium  in  the  market. 
In  place  of  their  being  sold  for  §5,000,  as 
the  delegate  from  Venango  said,  1  ven- 
ture to  say  that  if  we  sliould  incorporate 
provisions  in  the  Constitution  we  are 
framing,  prohibiting  special  rights  and 
privileges,  and  opening  the  door  to  all 
and  conflning  all  to  the  provisions  that 
may  be  embraced  in  our  Constitution 
here,  some  of  those  floating  charters  now 
in  the  State  may  be  worth  tens  of  thou- 
sands of  dollars  if  the}'  can  be  purchased 
and  organizations  made  under  them  ycirs 
after  the   adoption  of  this  Constitution. 
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There  will  be  no  hardship  in  requiring 
these  companies  that  have  not  yet  been 
organized  to  submit  to  the  conditions  we 
impose. 

Mr.  Bowman.  I  should  like  to  ask  the 
gentleman  a  question.  For  how  many 
years  after  the  adoption  of  the  Constitu- 
tion will  these  charters  exist? 

Mr.  J.  W.  F.White.  Indefinitely.  If 
they  have  paid  their  enrolment  tax  and 
got  their  charter,  how  long  now  may  they 
hold  it  before  they  organize  ?  I  appre- 
hend twenty  years.  There  may  be  a 
limi  t,  but  I  know  of  none. 

Mr.  CuYLER.  There  is  a  limit  of  five 
years. 

Mr.  J.  W.  F.  White.  Well,  them,  five 
years.  For  live  years  men  may  hold  these 
cliarters  throughout  the  State  for  no  pur- 
pose under  the  heavens  but  to  make 
money  out  of  those  who  may  be  willing 
to  pay  a  premium  on  such  charters  con- 
ferring exorbitant  rights  and  privileges, 
and  powers  and  privileges  which  will  be 
prohibited  by  this  Constitution  at  the 
very  time  those  charters  may  be  pur- 
chased and  go  into  operation. 

I  have  been  unwilling  myself  all  along 
to  put  legislative  enactments  into  our 
Constitution  ;  but  it  seems  to  me  that  a 
clause  of  this  Jcind,  either 'n  the  Consti- 
tution or  in  the  schedule,  is  an  absolute 
necessitj^  if  we  mean  to  carry  out  tlieae 
provisions  and  prevent  'parties  from  tak- 
ing advantage  of  heedless  legislation  or 
legislation  obtained  for  the  very  purpose 
of  making  nionej'. 

Mr.  CuYLEU.  Will  the  gentleman  par- 
don an  inquiry  ? 

Mr.  J.  W.  F.  White.     Certainly. 

Mr.  CuvEER.  All  that  is  required  by 
this  section  being  tliat  there  shall  be  a 
bona  fide  organization,  I  ask  the  gentle- 
man whether  he  supposes  that  ever^-^ 
charter  of  this  sort  that  is  in  existen(;e 
Avill  not  resolve  itself  into  a  bona  fide  or- 
ganization before  the  Constitution  goes 
into  eliect.  In  other  words,  does  the  gen- 
tleman suppose  that  there  is  a  snigle  one 
of  these  charters  thus  peculiarly  situated 
to  which  he  alludes,  that  will  not  have 
evaded  the  whole  force  of  the  provisions 
of  tliissection  before  the  Constitution  goes 
into  ell'ect,  by  the  parties  simply  organ- 
izing under  it? 

Mr.  J.  W.  F.  White.  I  will  answer 
the  gentleman  that  this  section  strikes 
out  hundreds  and  perhaps  thousands  of 
charters  in  tlie  State.  What  is  meant  by 
bona  fide  organization  ?  It  does  not  mean 
simply  the  election  of  ollicers,  where  the 


election  of  officers  is  merely  for  the  pur- 
pose of  keeping  vitality  in  the  organiza- 
tion, and  afterwards  selling  out.  That 
would  be  a  question  for  the  courts  after- 
wards ;  and  I  apprehend  that  those  chart- 
ers would  be  worth  very  little  where 
there  was  not  an  actual  bona  fide  organi- 
zation for  the  purpose  of  carrying  on  the 
business  authorized  by  the  charter.  If 
there  is  merely  an  election  of  officers 
without  a  capital  raised  or  a  merely  nom- 
inal amount  paid  in,  a  few  cents  or  dol- 
lars on  the  share,  with  no  place  of  busi- 
ness, nothing  purchased,  nothing  done, 
I  apprehend  that  such  charters  in  the 
market  would  not  be  very  valuable  with 
such  a  provision  as  this  m  the  Constitu- 
tion, because  they  might  have  to  go 
through  the  courts,  when  the  courts  would 
say  that  such  an  organization  was  a  fraud 
and  not  a  bo'na  fide  organization. 

I  have  said,  sir,  far  more  than  I  intend- 
ed to  say  on  this  section  when  I  rose  ;  but 
it  seemed  to  me  that  the  object  of  the 
section  was  really  not  understood.  I  am 
willing  that  the  Convention,  if  they  think 
fit,  shall  vote  it  down;  but  it  seems  to 
me  that  some  provision  of  the  sort  is 
necessary. 

Mr.  Ceark.  Mr.  Chairman  :  I  can  see 
myself  no  objection  to  the  passage  of  this 
section.  It  takes  two  to  make  a  bargain, 
I  believe.  Now,  a  charter  is  merely  the 
oiler  of  the  State,  and  until  that  char- 
ter is  accepted  by  an  organization  or  the 
commencement  of  business  under  it,  it 
stands  simpl}'  as  an  oflfer.  It  may  be  re- 
called at  any  time  before  the  charter  is 
accepted.  When  it  is  accepted  and  an  or- 
ganization takes  place  or  V)nsiness  is  com- 
menced under  it,  then  it  becomes  a  con- 
tract under  the  many  adjudications  which 
we  have  on  that  subject.  I  apprehend, 
therefore,  that  the  difficulty  suggested  by 
the  gentlenian  from  Erie  (Mr.  Bowman) 
does  not  exist,  and  that  that  is  not  an  ex- 
post  facfo  law  which  would  merely  recall 
an  otter  that  has  not  been  accepted.  If 
the  Legislature  extends  to  a  party  the 
right  to  have  certain  exclusive  privileges, 
before  he  accepts  that  right  it  is  within 
the  jxiwer  of  the  Legislature  to  recall  it, 
and  the  act  of  recall  would  not  be  an  ex- 
post  fiicto  law.  I  can  see  no  dilliculty  ui> 
on  that  subject. 

It  is  said,  then,  that  the  Legislature  may 
do  this.  I  agree  that  it  may.  There  are 
many  things  tliat  the  Legislature  nn'ght 
do  which  tliey  do  not  do;  and  if  we  had 
adopted  the  principles  at  the  beginning, 
when  we  started  out  with  this  great  Avork 
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of  forming  a  Constitution,  that  we  would 
do  nothing  that  the  Legislature  could  do, 
there  might  be  some  force  in  the  objection 
made  now.  But  we  have  done  many- 
things  in  the  past  in  our  conduct  as  a 
Convention  which  the  Legislature  could 
have  done,  but  which  we  knew  very  well 
by  past  experience  they  would  not  do. 
Now,  if  this  is  a  desirable  thing,  it  is  pro- 
per that  we  should  do  it. 

The  section  provides  that  all  existing 
charters  or  grants  of  special  or  exclusive 
privileges  under  wiiich  a  bona  fide  organ- 
ization siiall  not  have  taken  place  at  the 
time  of  the  adoption  of  this  Constitution, 
shall  thereafter  have  no  validity.  It  is 
said  that  this  is  intended  to  remedy  a 
present  evil  only,  and  provides  nothing 
for  the  future.  I  apprehend  that  our 
duty  is  to  provide  that  which  shall  apply 
hereafter.  We  are  to  cure  the  present 
evils  and  we  are  to  provide  against  the 
evils  which  may  recur  in  the  future;  but 
this  is  one  section  only  ;  and  if  gentlemen 
of  the  committee  will  read  all  this  article 
over,  they  will,  tind  many  restrictions  on 
the  future  conduct  of  corporations  in  this 
Commonwealth.  It  was  not  convenient 
or  practicable  to  embody  all  of  them  in 
one  section. 

This  is  intended  to  remedy  a  present 
evil,  and  it  seems  by  the  testimony  of  all 
who  have  spoken  on  this  subject  that 
there  are  many  thousands  of  charters  in 
the  hands  of  a  great  many  individuals 
throughout  the  Commonwealth  under 
which  an  organization  has  never  been 
made,  under  which  no  business  has  ever 
been  done.  If  they  were  obtained  from 
the  Legislature  honestly,  and  therefore 
gratuitously,  it  is  proper  that  they  should 
not  be  held  for  purposes  of  speculation. 
I  have  learned — I  cannot  speak  further — 
that  the  Legislature  at  times,  through  in- 
iluences  extraneous  to  their  own  body, 
have  refused  charters  in  order  to  compel 
parties  desiring  the  use  of  such  privileges 
and  rights  to  buy  those  charters  which 
were  outstanding,  and  were  outstanding 
and  being  hawked  upon  the  market. 
This  is  entirely  wrong.  Whj''  not  put  an 
end  to  all  these  things  as  tliey  now  exist, 
and  prevent  the  recurrence  of  this  diffi- 
culty in  the  future? 

But  it  is  said  that  we  have  tautology 
here  ;  or  the  gentleman  from  Bucks,  as  I 
understood  him,  objected  that  tiie  expres- 
sio^i  "grants  of  special  or  exclusive  privi- 
leges" has  no  meaning  whatever.  I  chink 
it  has  a  meaning.  I  imagine  that  the  Leg- 
islature might  give  to  an  individual  the 


right  to  establish  a  ferry  at  some  conve- 
nient point  across  a  river.  That  would  Ijo 
an  exclusive  right  and  an  exclusive  priv- 
ilege; and  yet  there  would  be  no  charter 
for  it  in  the  ordinary  s^ense  in  whicli  wo 
understand  the  word  "charter."  In  order 
to  embrace  all  charters  for  corporations  as 
■s^ll  as  all  grants  to  private  individuals  of 
special  and  exclusive  privileges,  we  have 
embodied  both  expressions  in  the  section. 

Then  come  the  words,  "under  whicli  a 
6o7ia_^cZe organization  shall  not  have  taken 
place."  The  organization  must  be  bona 
fide.  If  that  expression  has  not  some  im- 
portant meaning,  why  were  the  words 
^^  bona  fide''  not  omitted  altogether? 

Mr.  Lear.  Will  the  gentleman  allow 
me  to  ask  him  a  question  ? 

Mr.  Clark.    Yes,  sir. 

Mr.  Lkar.  How  would  an  individual 
to  whom  the  privilege  of  building  a  bridge 
or  running  a  ferry  across  a  river  was 
granted,  organize  himself? 

Mr.  Clark.  The  word  "organized" 
only  refers  to  what  is  covered  by  the  term 
"  charter."  I  understand  the  amendment 
oflered  by  the  gentleman  from  Warren  to 
have  relation  to  that  portion  of  the  section 
speaking  of  grants  of  exclusive  or  special 
privileges.  A  man  could  not  organize 
himself,  to  be  sure,  in  tlie  case  supposed  ; 
he  has  no  organization  to  make;  but  he 
can  proceed  to  the  enjoyment  of  the  right 
which  has  been  granted  to  him  by  the 
Legislature  ;  and  that  is  what  is  meant  ? 

But  it  is  said  that  any  organization  will 
cure  this.  I  apprehend  not.  If  any  organ- 
ization will  cure  it,  why  use  the  words 
^'bonafidef 

Mr.  CuYLER.  Allow  me  to  suggest 
that  it  does  not  say  "upon  which  work 
shall  haVfe  been  commenced  or  some- 
thing done."  All  that  is  required  is  that 
they  shall  have  actually  made  a  bojia 
fide  organization.  What  does  that  mean? 
It  means  an  organization  such  as  the 
charter  requires,  of  course.  It  cannot 
mean  anytliing  beyond  that. 

Mr.  Clark.  It  means  an  organization 
in  good  faith.  It  is  not  an  organization 
merely  intended  to  keep  up  the  thing,  to 
avoid  the  constitutional  prohibition  ;  but 
it  is  an  organization  made  in  good  faich 
towards  the  tiling  for  which  the  company 
was  chartered.  That  is  what  it  means — an 
organization  in  good  faith  under  the  char- 
ter to  do  the  business  whicli  tliey  were 
authorized  to  do  by  the  charter,  and  not  a 
mere  organization  for  the  simple  purposa 
of  preventing  the  operation  of  this  sec- 
tion.    I  think  this  is  a  proper  section  and 
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it  ought  to  receive  the  favorable  consider- 
ation of  this  committee. 

Mr.  Dallas.  Mr.  Chairman  :  I  rise 
onlj^  to  make  a  suggestion  to  meet  the 
objection  made  by  the  gentleman  from 
Philadelphia  to  my  right  (Mr.  Cuyler.) 
If  he  can  so  understand  the  language  as  he' 
has  expressed  himself  as  understanding  it, 
then  certainly  it  is  objectionable,  because 
if  so  good  a  lawyer  can  raise  a.  doubt 
about  a  constitutional  provision,  it  only 
makes  it  clear  that  there  should  be  na 
language  in  the  section  justifying  that 
doubt.  I  therefore  suggest  to  the  gentle- 
man, whoever  that  may  be,  having  this 
section  in  charge  in  the  absence  of  the 
chairman  of  the  committee,  that  it  might 
be  altered  so  as  to  read  :  "All  existing^ 
charters  or  grants  of  special  or  exclusive 
privileges  under  which  an  organization 
for  the  bona  fide  purpose  of  the  charter 
shall  not  have  taken  place."  If  that 
change  were  made  it  would  bo  liable  cer- 
tainly to  no  objection  on  tlaat  ground.  I 
simply  make  the  suggestion  in  order  that 
the  section  maj'  be  perfected. 

The  Chairman.  The  question  is  on 
the  section  as  amended. 

The  section  was  agreed  to,  there  being 
on  a  division  :  Ayes  forty-five  ,  noes  two. 

The  Clerk  read  section  six  as  follows: 

Section  6.  The  Legislature  shall  not 
remit  the  forfeiture  of  the  charter  of  any 
corporation  now  existing,  or  alter  or 
amend  the  same  for  the  benefit  of  such 
corporation,  except  upon  the  terms  of 
such  corporation  thereafter  holding  such 
charter,  subject  to  the  provisions  of  this 
Constitution. 

Mr.  CAMrsELL.  Mr.  Chairman  :  This 
section  applies  to  all  corporations  the  pro- 
vision that  was  applied,  in  secti(^  twelve 
of  the  report  of  the  Committee  on  Rail- 
roads and  Canals,  to  railroad  and  canal 
corporations,  and  I  think  the  committee 
had  better  adopt  this  section,  and  then  on 
second  reading  of  the  railroad  report,  if 
necessary,  that  section  of  the  railroad  re- 
port may  be  stricken  out  so  as  to  have  this 
section  applj-  not  only  to  railroad  corpora- 
tions, bat  to  all  other  corponvtions  in  the 
State. 

When  that  subject  was  before  us,  the 
committee  of  the  whole,  by  a  \N>to  of  about 
five  to  one,  voted  in  tlie  section  in  refer- 
ence to  railroad  and  canal  companies,  and 
if  they  wish  to  extend  that  principle  they 
will  now  vote  for  this  section  as  it  stands 
in  the  report. 

Mr.  liowMAN.  I  sliould  like  to  inquire 
of  the  gentlemen  who  have  this  report  in 


charge  whether  this  particular  section 
now  under  consideration  has  any  sort  of 
reference  to  railroad  corporations  or  does 
it  apply  to  all  corporations? 

Mr.  Clark.  1  am  a  member  of  this 
committee.  The  chairman  of  the  commit- 
tee is  absent.  On  account  of  his  absence 
Mr.  Turrell  was  acting^  chainnan  of  the 
coTTi!i»ittecv  but  he  is  also  absent,  and  we 
who  are  speaking  to  this  report  are  merely 
journeymen.  I  believe  this  section  had 
special  reference  to  all  corporations,  in- 
cluding railroads. 

:Mr.  Bowman.  Then  I  raise  the  i^oint 
of  order  that  the  committee  making  this 
report  were  not  authorized  by  their  ap- 
pointment to  consider  tbe  mtittor,  and 
they  have  transcended  their  authority.- 

The-  Chairman.  The  point  of  order  is 
not  well  taken. 

Mr.  Bowman.  Let  us  see  whether  it  is 
or  not.  This  is  "a  Committee  on  Private 
Corporations,  foreign  and  domestic,  other 
than  railroads  and  canals,  and  religious 
a-nd  charitable  societies."  It  is  the  report 
of  that  committee  that  we  are  considering. 
If  it  embraces  railroad  corporations  and 
all  other  corporations  in  the  State,  then  I 
sinbmit  whether  we  have  not  had  that  re- 
port on  corporations  to  which  I  have  spe- 
cifically referred  u'nder  consideration  by 
this  commitee  before.  We  have  had  rail- 
roads and  canals  before ;  we  have  got 
them  n»w,  if  the  gentleman  is  correct. 

The  Chairman.  The  point  of  order  is 
not  well  taken.  The  matter  now  before 
the  committee  is  the  report  of  tl>e  Com- 
mittee on  Private  Corporations.  Th«  sixth 
section  is  before  the  coinmittee  of  the 
whole.    The  question  is  on  the  section. 

The  section  was^  agreed!  to,  ayos  forty- 
five,  noes  not  counted. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clebk  read  as  follows  : 

Section  7.  The  exercise  of  the  power 
and  the  right  of  eminent  domain  shall 
never  be  so  construed  or  abridged  as  to 
prevent  the' taking  by  the  Legisl'aturc  of 
the  property  and  franchises  of  incorpora- 
ted companies-and  su'lijecting  them  to  pub- 
lic use,  the  same^a-s  the  property  of  indi- 
■viduals.  And  the"  c-xercis©  of  the  police 
power  of  the  State  shall  never  be  abridged 
or  so  construed'  as'  to  permit  corporations 
to  conduct  their  business  in  such  a  man- 
ner as  to  infringe  upon  the  equal  right  of 
individuals,  or  the  general  well-l)jing  of 
the  State. 

Mr.  Ci'YLKR.  I  was  unfortuiiatoly  out 
at  the  moment  the  sixth  section  was  acted 
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upon.  Hud  I  Ijeen  here,  I  should  have 
called  attention  to  the  fact  that  preciselj'' 
the  provisions  of  this  section  are  to  be 
found  in  the  twelfth  section,  already  adopt- 
ed, in  the  railroad  report. 

As  to  the  seventh  section,  that  is  the 
law  of  Pennsylvania  to-day  and  has  long 
been  the  law.  I  do  not  know  that  it 
is  doubted  in  the  pr<.'fessional  mind  any- 
where. The  existence  of  the  power  of  the 
State  to  take  a  franchise,  like  any  other 
property,  for  public  use,  is  not  doubted  so 
far  as  I  am  aware  of  anywhere  in  this 
country  or  in  England.  It  is  a  power  oc- 
casionally exercised,  and  the  existence  of 
which  is  recognized  even  among  text  wri- 
ters on  railroad  law.  And  so  as  to  the 
second  portion  of  this  section,  with  regard 
to  the  exercise  of  the  police  power  of  the 
State  over  corporations  in  such  a  manner 
as  to  prevent  the  infringement  of  the 
equal  rights  of  Individuals  and  the  general 
welfare  of  the  State,  I  think  nobody  doubts 
that  that  is  the  law  of  Pennsylvania  to- 
daj\  Why  incorporate  this,  which  is  part 
of  the  common  law  of  the  land,  into  the 
Constitution  ?  It  did  not  need  even  a  stat- 
ute to  make  that  the  law  of  this  State.  It 
was  the  law  of  the  State  by  force  of  the 
common  law  and  required  no  statute  at 
all;  and  yet  we  are  to  take  that  very  thing 
which  does  not  require  even  a  statute  to 
make  it  the  law  of  the  Commonwealth, 
and  write  it  in  as  a  part  of  the  Consti- 
tution of  the  State.  I  hope  the  section 
will  be  negatived. 

Mr.  MacConnell.  Mr.  Chairman  :  The 
learned  gentleman  from  Philadelphia 
tells  us  that  this  is  the  common  law  of 
the  State  now.  I  suppose  it  is,  but  I  fear 
that  the  Legislature  might  be  persuaded 
to  alter  the  common  law  in  that  respect. 
We  know  they  have  been  persuaded  to 
do  so  in  other  respects,  and  I  think  we 
bad  better  put  it  in  such  shape  that  no 
persuasion  can  be  brought  to  bear  upon 
the  Legislature  to  lead  them  to  alter  the 
common  law  in  this  respect.  I  would 
put  it  out  of  the  power  of  the  Legislature 
to  alter  it. 

The  Chairman.  The  question  is  on 
the  section. 

The  section  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows  : 

Section  8.  The  stockholders  of  every 
corporation  doing  business  in  this  State 
shall  be  individually  liable  for  its  indebt- 
edness to  an  amount  equal  to  the  par  value 
of  the  stock  held  by  them  respectively 
38— Vol.  IV. 


when  such  indebtedness  was  incurred  ; 
and  this  liability  shall  not  be  held  to  be  a 
penalty,  but  shall  be  taken  to  be  a  part 
of  the  contract  under  which  such  corpora- 
tion may  transact  business  in  this  State. 

Mr.  Carey.  Mr.  Chairman :  Some 
twenty  years  ago  the  Legislature  passed 
an  act  to  prevent  associations,  although  it 
was  called  an  act  to  promote  associations  ; 
and  in  it  imposed  just  such  a  restriction 
as  this;  and  what  was  the  consequence? 
The  law  has  been  a  dead  letter  from  that 
time  to  this.  By  various  laws  we  have 
learned  from  experience  abroad,  and  in 
Massachusetts,  New  York,  Ohio,  but  es- 
pecially in  England,  that  limited  liability 
is  tlie  road  towards  civilization.  It  com- 
menced in  Massachusetts.  The  conse- 
quence has  been  that  Massachusetts  has 
been  covered  with  corporations,  rind  it  has 
abounded  in  banks  that  some  of  our 
friends  are  so  much  afraid  of,  that  secure 
plenty  of  money,  and  consequently  they 
are  able,  in  some  measure,  to  dispense 
with  usury  laws.  There  is  no  part  of  the 
world  that  has  been  so  covered  with  cor- 
porations as  Rhode  Island  and  Massachu- 
setts, and  they  have  found  them  so  benefi- 
cial that  they  have  never  ventured  to  im- 
pose any  liability  beyond  a  simple  provi- 
sion for  paying  the  wages  of  laborers. 
New  York  followed  their  example,  and 
as  long  ago  as  1822  passed  a  most  liberal 
law,  providing  that  any  set  of  men  might 
associate  for  any  legal  purpose  whatso- 
ever, and  by  complying  with  certain  veiy 
simple  forms  they  become  incoi-porated, 
and  are  freed  from  all  liability  except  the 
one  I  have  spoken  of — wages  of  laborers. 
Ohio  followed  the  example,  and  she  has  a 
law  almost  exactly  like  that  of  New  York 
and  Massachusetts.  Five -and -twenty 
years  ago  there  was  no  part  of  the  Avorld 
that  seemed  so  determined  to  maintain 
the  antiquated  responsibility  imposed  b^' 
the  law  of  partnership  as  England.  Tliey 
at  last  opened  their  eyes  in  1851,  and  they 
passed  an  act  pi'oviding  that  all  persons 
might  associate  for  all  legal  purposes, 
banking  associations  issuing  notes  only 
excepted.  The  provisions  were  the  most 
simple  imaginable,  and  they  were  freed 
entirely  from  liability.  It  was  not  even 
provided  there  that  wages  should  be  paid, 
but  it  is  provided  that  there  shall  be  the 
most  perfect  publicity  given  to  the  fact 
that  the  liability  is  limited.  It  is  required 
there  that  the  word  "  limited  "  shall  con- 
stitute the  last  word  of  the  name  of  the 
company ;  for  example,  the  "  Royal  Ex- 
change  Insurance  Company — Limited,!' 
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and  there  are  heavy  fines  for  issuing  any 
paper  or  doing  any  business  iu  any  shape 
or  form  where  the  word  "limited  "  does 
not  make  its  appearance.  There  they  are 
very  much  ahead  of  us  in  this  respect. 

Verj'  slowly,  but  gradually,  we  have 
opened  our  eyes  to  the  folly  of  our  past 
course,  and  at  the  last  session  of  the  Leg- 
islature for  the  first  time  we  got  a  toler- 
ably decent  act  providing  for  promoting 
associations.  The  Legislature  passed  an 
act  providing  for  the  formation  of  iron  and 
steel  companies,  freeing  the  associates 
from  all  liability  whatever  except  the 
payment  of  wages;  and  a  fortnight  or 
three  weeks  afterwards  that  law  was  ex- 
tended so  as  to  embrace  a  great  variety  of 
other  departments  of  manufacture. 

Now,  what  we  really  want,  and  it  would 
auporcede  nearly  all  thiar*'  a  declaration 
of  rights  praviding  that  all  men  shall 
have  power  to  associate  on  principles  of 
limited  or  unlimited  liability,  simply  pro- 
viding that  there  shall  be  perfect  pub- 
licity. 

Here  we  are  asked  to  go  backward  after 
having  at  the  very  last  session  of  the  Leg- 
islature freed  ourselves  from  the  shackles 
under  which  we  have  suffered — those 
shackles  which  compelled  our  people  to 
go  to  the  Legislature  ;  and  those  restric- 
tions were  the  cause  of  an  immense  por- 
tion of  the  corruption  that  has  existed  at 
Harrisburg.  Nobody  could  avail  him- 
self of  the  general  law ;  the  liabilities  were 
so  severe,  so  heavy,  that  no  man  who  had 
anything  to  lose  would  become  a  member 
of  a  company  under  that  general  law. 
What  was  the  consequence?  Every  set 
of  men  that  wanted  to  associate  found 
themselves  compelled  to  go  to  the  Legis- 
lature and  get  an  act  freeing  them  from 
liability.  Here  we  are  providing  in  the 
Constitution  that  that  liability  shall  be 
perpetual.  If  we  put  it  in  here,  we  can- 
not get  rid  of  it.  The  Legislature  has 
.iust  freed  us  from  it,  and  yet  we  are  going 
to  restore  it !  It  is  going  back  to  the 
middle  ages  ;  it  is  a  retrograde  step  such 
as  is  not  to  be  found  iu  any  comnmnity  in 
the  world.  We  have  just  begun  to  eman- 
cipate ourselves,  and  now  we  are  asked  to 
put  the  chains  around  our  wrists  again. 
I  do  trust  that  this  section  will  be  voted 
down. 

The  Chairman.  The  question  is  on  the 
section. 

The  section  was  rejected. 

The  CuAiRMAX.  The  next  section  will 
be  read. 


The  Clerk  read  section  nine  as  fol- 
lows : 

Sectiox  9.  Corporations  shall  be  liable 
for  all  injui'ies  resulting  to  i^ersonsor  prO' 
pert}^  from  the  negligence  of  their  agents, 
servants  or  employees  in  the  discharge  of 
their  dvities,  and  such  liability  shall  not 
be  limited  by  any  act  of  the  Legislature 
or  regulation  of  the  corporation. 

Mr.  CuYLER.  That  has  already  been 
acted  i^pon  in  the  article  relating  to  rail- 
roads and  canals,  and  after  a  very  earnest 
discussion  it  was  adopted,  as  I  thought 
unwisely,  but  still  it  was  adopted  as  part 
of  that  article.  It  is,  therefore,  wholly 
unnecessary,  as  I  think,  to  pass  it  here. 

Mr.  Campbell.  I  do  not  think  it  will  do 
any  harm  to  have  it  adopted  here;  and  then 
when  the  articles  come  up  on  second  read- 
ing there  will  be  found  several  things  that 
will  have  to  be  harmonized  in  different 
reports.  If  the  section  here  is  more  com- 
prehensive than  the  one  adopted  in  the 
report  of  the  Committee  on  Railroads  and 
Canals,  wo  can  then  adopt  it  instead  of 
the  railroad  section  and  strike  the  railroad 
section  out,  or  vice  versa,  just  as  we  tliink 
best.  I  hope,  therefore,  the  committee 
will  at  present  vote  in  this  section. 

Mr.  Darlingtox.  I  should  be  glad 
to  know  what  part  of  the  report  of  the 
Committee  on  Railroads  and  Canals  con- 
tains this.  I  do  not  think  it  is  there  at 
all.  ["Yes,  it  is."]  Where?  In  what 
section  ? 

Mr.  CuYLER.  It  was  in  the  report  of 
the  Committee  on  the  Legislature. 

Mr.  Harry  White.  No ;  section  twen- 
ty-three of  the  article  on  legislation. 

Mr.  Clark.  It  may  be  that  we  have 
in  the  consideration  of  the  railroad  report 
passed  a  section  similar  to  this,  but  I  am 
not  able  to  turn  to  it. 

Mr.  Harry  White.  The  delegate  will 
allow  me  to  say  that  if  he  will  refer  to  the 
report  on  legislation,  section  twenty- 
three,  he  will  find  this  precise  provision  : 

"No  act  of  the  Legislature  shall  limit 
the  amount  to  be  recovered  for  injuries  re- 
sulting in  death,  or  for  injuries  to  person 
and  property,  and  in  case  of  death  from 
such  injuries  the  right  of  action  shall  sur- 
vive and  the  Legislature  shall  prescribe 
for  whose  benefit  such  actions  shall  be 
prosecuted ;  nor  shall  any  act  prescribe 
any  limitation  of  time  within  which  suits 
may  be  brought  against  corporations  for 
injuries  to  person  or  property  or  for  other 
causes,  different  from  that  fixed  by  tie 
general  laws  prescribing  the  time  for  the 
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limitation  of  actions,  and  existing  laws  so 
prescribing  are  annulled  and  avoided." 

Mr.  Clark.  It  is  very  clear  to  my  mind 
that  tliis  was  a  subject  properly  referred 
to  the  Cotnniittee  on  Corporations.  It  was 
certainly  a  part  of  the  subjects  submitted 
to  us,  and  we  have  reported  such  action  as 
the  committee  thought  ought  to  be  re- 
ported to  cover  that  idea.  I  think  it  pro- 
per, therefore,  that  this  section  nine 
should  be  passed  upon  affirmatively  by 
this  com  mittee, and  if  on  second  reading  we 
discover  that  tlie  two  provisions  maj^  be 
consolidated  in  one  so  as  to  express  pre- 
ciseh"  and  clearlj'  the  sentiment  of  the 
Convention,  it  can  then  be  done;  but 
clearly  it  was  part  of  our  duty  to  pass  on 
this  very  question  and  I  aj^preliend  it  was 
much  more  properly  Avithin  the  scope  of 
our  duty  tJian  it  was  within  the  scope  of 
the  Committee  on  Legislation. 

Mr.  Darlington.  Mr,  Chairman:  I 
cannot  call  to  mind  as  far  as  my  recollec- 
tion goes  the  passage  of  a  section  of  this 
kind.  I  remember  there  was  a  provision 
against  limiting  damages.  This  goes 
further : 

"Corpoi-ations  shall  be  liable  for  all  in- 
juries resulting  to  persons  or  property 
from  the  negligence  of  their  agents,  ser- 
vants or  employees,  in  the  discharge  of 
their  duties,  and  such  liability  shall  not 
be  limited  by  any  act  of  the  Legisla- 
ture"— 

Thus  far  we  have  substantially  gone  ; 
but  this  goes  farther  : 

— "or  regulation  of  the  corporation." 

Now  do  we  design  to  say  that  the  corpo- 
ration shall  not  make  any  regulation  to 
limit  its  liabilitj'  with  regard  to  its  own 
employes'?  Everybody  knows  that  the 
regulation  u\ade  by  most  corporations  is 
in  order  to  ensure  fidelity  on  the  part  of 
emijloyes  tliemselve-s,  that  if  they  get  in- 
jured any  waj'  they  shall  not  hold  their 
fellow-employes  responsible,  or  tliat  the 
corporation  that  employs  them  shall  not 
be  answei-able  to  servants  for  the  negli- 
gence of  otlier  servants  of  the  company. 
That  was  the  idea,  so  as  to  make  them 
careful  to  be  guilty  of  no  negligence 
themselves.  It  seems  to  me  the  words 
"or  regulation  of  the  corporation,"  should 
be  stricken  out, 

Mr.  CoRBETT.  Mr.  Chairman :  I  do 
not  see  the  necessity  of  adopting  this  sec- 
tion. It  is  true  that  it  may  have  been 
very  proper  for  the  committee  to  report 
it,  but  when  we  find  a  section  already 
adopted  fully  as  comprehensive,  except 
so  far  as  this  is   merely  declaratory  of 


what  was  the  common  law,  I  see  no  ne- 
cessity for  adopting  it.  Let  us  do  what  we 
ought  to  do  here  in  the  shape  of  pruning 
down,  and  not  send  into  the  Convention 
two  sections  exactly  similar  in  principle. 
There  is  no  necessity  for  it.  If  there  is 
anything  that  this  embraces  which  is  not 
embraced  in  section  twenty-three  of  the 
article  on  legislation,  it  might  be  proper 
to  adopt  it ;  but  section  twentj^-three  of 
the  article  on  legislation  has  passed 
through  the  committee  of  the  whole. 
Certain^',  if  this  does  not  embi'ace  some- 
thing more,  or  is  not  broader  in  its  terms, 
there  is  no  necessitj-  for  adopting  it,  al- 
though it  has  been  properly  reported  by 
the  Committee  on  Corporations, 

Mr.  Harry  White.  I  do  not  care 
where  I  find  virtue,  in  what  report,  I  will 
accept  it.  I  meant  to  say  what  my  friend 
from  Clarion  lias  said,  tliat  if  delegates  will 
read  carefully  they  will  discover  that  the 
first  two  lines  of  this  section  merely  re- 
iterate what  is  the  common  law,  what  our 
Supreme  Court  have  announced,  from 
time  to  time  is  tlie  common  law,  and  then 
comes  the  limitation. 

1  will  call  the  attention  of  delegates 
furthermore  to  the  fact  that  the  section 
reported  by  the  Committee  on  Legislation 
is  much  more  comprehensive  and  meets 
the  anticipated  evil  much  more  directly 
than  that  reported  by  the  Committee  on 
Corpo(rations. 

The  Convention  will  understand  that 
the  right  to  recover  for  the  death  of  a 
partj'  is  not  a  right  at  common  law.  That 
is  a  mere  statutory  right.  You  anticipate 
the  possibility  of  the  Legislature  taking 
away  that  right  at  some  time.  The  sec 
tion  reported  by  the  Committee  on  Legis- 
lation provides  that  no  act  of  the  Legis- 
lature shall  limit  the  amount  to  be  recov- 
ered for  injuries  resulting  in  death  or  in- 
juries to  person  or  property;  and  in  case 
of  death  from  such  injuries  tlie  right  of 
action  shall  survive  and  tlie  Legislature 
shall  prescribe  who  shall  prosecute  the 
action.  There  is  nothing  of  that  kitid  in 
the  section  reported  lay  the  Committee  on 
Corporations,  but  merely  a  reiteration  of 
the  common  law  to  be  found  also  in  sec- 
tion twejity-threc  of  the  report  on  legisla- 
tion and  an  additional  prohibition  against 
the  Legislature  limiting  the  amount  to  be 
recovered.  Now  we  find  the  same  thing 
I  think  more  comprehensive  in  section 
twenty-three  of  the  article  on  legislation, 

Mr.  Lilly.  I  think  the  last  words  of 
the  section  ought  to  be  stricken  out.  It 
is  well  known  that  corporations  of  diifer- 
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evA  kinds  have  xerj  dangerous  emploj'- 
ments  for  which  their  einployees  contract 
to  do  the  work,  taking  the  risk  for  in- 
creased compensation.  It  is  understood 
that  when  they  undertake  a  hazardous 
duty  they  are  paid  in  accordance  with  the 
risk  they  take  upon  themselves.  I  think 
for  that  reason  those  last  words  should  be 
stricken  out,  and  I  therefore  move  you, 
sir,  to  strike  out  the  words,  "or  regulation 
of  the  corpoi-ation." 

The  amendment  was  rejected. 

The  Chaieman.  The  question  is  up- 
on the  section. 

On  the  question  of  agreeing  to  the  sec- 
tion, a  division  was  called  for,  which  re- 
sulted twenty-four  in  the  affirmative. 
This  being  less  than  a  majority  of  a  quo- 
rum, the  section  was  rejected. 

The  Chairman.  The  next  section  in 
order  is  the  tentii,  which  will  be  read. 

The  Clerk  read  as  follows  : 

Section  10.  Private  property  shall  not 
he  taken,  damaged  or  appropriated  by 
any  corporation  for  public  purposes,  until 
full  compensation  shall  be  first  paid  or  ad- 
equately secured,  which  compensation 
shall  be  the  actual  value  of  the  property 
taken  or  the  damages  likely  to  be  sus- 
tained, and  sliall  if  desired  by  any  party 
in  interest  be  ascertained  by  a  court  and 
jury  of  the  county  where  the  property  is 
situated. 

Mr.  Andrew  Reed.  I  move  to  amend 
by  striking  out  all  after  the  word  "jury," 
near  the  end  of  the  section. 

The  amendment  was  rejected. 

Mr.  Corbett.  I  ask  if  we  have  not  al- 
ready adopted  a  general  section  which 
covers  this  ground,  in  the  report  of  the 
Committee  on  Railroads  and  Canals. 

Mr.  Campbell-  The  Committee  on  the 
Judiciary. 

Mr.  Corbett.  It  may  have  been  in  the 
article  reported  by  the  Committee  on  the 
Judiciary  ;  but  I  think  it  was  in  the  re- 
port of  the  Committee  on  Railroads  and 
Canals.  At  all  events  I  recollect  that  we 
had  such  a  section  reported.  It  elicited  a 
very  active  discussion  and  was  amended 
at  the  suggestion  of  the  President  of  this 
Convention,  Mr.  Meredith,  so  as  to  meet 
the  views  of  the  majority  of  the  commit- 
tee of  the  whole.  I  believe  that  section  is 
in  better  shape  than  this,  and,  if  so,  I 
see  no  necessity  for  now  adopting  this. 

The  Chairman.  The  Chair  will  state, 
in  answer  to  the  inquiry  of  the  gentleman 
from  Clarion,  that  he  has  no  recollection 
of  any  sucli  section.    There  have  been  too 


manj'  sections  passed  for  all  to  be  remem- 
bered by  the  Chair. 

Mr.  Corbett.  1  recollect  very  well 
that  there  was  just  such  a  section  passed. 
It  was  amended  so  as  to  include  injuries 
sustained  by  property  being  affected, 
even  though  there  be  no  property  taken. 

Mr.  CUYLEE.  I  will  just  call  the  at- 
tention of  the  gentleman  from  Clarion  to 
the  tenth  section  of  the  report  of  the 
Committee  on  Railroads  and  Canals  : 

"All  municipal,  railroad,  canal  and 
other  corporations  and  individuals  shall  ^ 
be  liable  for  the  payment  of  damages  to 
property,  resulting  from  the  construction 
and  enlargement  of  their  works,  as  well 
as  to  owners  of  property  not  actually  oc- 
cupied as  to  those  whose  property  is  taken, 
and  said  damages  shall  be  paid  or  secured 
to  be  paid  before  the  injury  is  done." 

Mr.  Corbett.  I  rec611ect  very  well 
that  the  section  was  adopted  after  a  very 
full  discussion.  It  is  in  a  better  shape 
than  this,  and  I  suggest  therefore  that 
this  section  is  now  unnecessary. 

Mr.  Clabk.  Tl:ie  section  now  before 
the  committee  of  the  whole  was  passed 
when  the  Committee  on  Private  Corpora- 
tions were  discussing  the  question  of  rail- 
roads. I  remember  very  well  the  pas- 
sage of  the  section  in  the  article  on  rail- 
roads and  canals,  which  the  gentleman 
from  Philadelphia  has  just  read.  It  was 
discussed  long  and  earnestly,  and  the 
word  "corporations"  was  inserted  and  the 
provisions  of  the  section  made  general. 
I  think  that  section  covers  all  the  ground 
embraced  by  the  section  of  tlie  article  on 
Private  Corporations  now  under  discus- 
sion. 

The  Chairman.  The  question  is  upon 
the  section. 

The  section  Avas  rejected. 

The  Chairman.  ITie  question  is  upon 
the  next  section,  which  will  be  read. 

The  Clerk  read  as  follows  : 

Section  11.  In  all  elections  for  the 
managing  officers  of  a  corporation,  each 
member  or  shareholder  shall  have  as 
many  votes  as  he  has  shares,  multiplied 
by  the  number  of  officers  to  be  elected, 
and  he  may  cast  the  whole  number  of 
his  votes  for  one  candidate  or  distribute 
them  upon  two  or  inore  candidates  as  he 
may  prefer. 

Mr.  Campbell.  Mr.  Chairman  :  When 
the  report  of  the  Committee  on  SufTrage, 
Election  and  Representation  was  before 
the  PTonse,  the  committee  of  the  whole 
voted  down  a  section  similar  to  tliis* 
section   reported    by   the  Committee   on 
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Private  Corporations,  with  the  under- 
standing that  it  should  be  acted  on  in  an- 
other place,  that  it  did  not  properly  belong 
to  the  subject  contained  in  the  report  of  the 
Committee  on  Sutfrage,  Election  and  Rep- 
resentation, but  belonged  more  properly 
to  the  article  on  Corporations. 

With  reference  to  this  section,  I  hope  it 
will  be  adopted  by  the  committee  of  the 
whole,  so  as  to  allow  the  minority  of  the 
stockholders  of  a  corporation  to  have  a 
voice  in  the  management  of  its  affairs. 
Now  they  pi'actically  have  no  voice,  but 
by  adopting  some  such  provision  as  this 
they  will,  bej^ond  a  doubt,  liave  the  pow- 
er of  electing  as  many  of  the  directors 
and  managers  of  a  corporation  as  their 
number  of  shares  will  entitle  them  to,  and 
they  will  practically  have  the  voice  in  the 
management  of  the  affairs  of  the  corpora- 
tion that  they  should  be  entitled  to.  This 
principle  is  familiar  to  all.  It  has  already 
been  adopted  in  reference  to  some  corpo- 
rations in  other  States,  in  the  State  of  Illi- 
nois, for  instance,  and  I  think  it  sliould 
also  be  adopted  by  the  State  of  Pennsyl- 
vania. 

Mr.  CuYLEB.  Mr.  Chairman :  I  think 
it  is  a  great  calamity  to  the  people  of 
Pennsylvania  that  the  people  of  Illinois 
have  a  Constitution 

Mr.  Addicks.     I  think  so,  too. 

Mr.  CuYLER.  It  is  a  still  greater  calami- 
ty that  they  have  published  their  De- 
bates. We  should  have  learned  wisdom 
from  their  sad  experience  and  should  not 
have  published  ours. 

I  am  not  sure  that  I  understand  this  sec- 
tion. If  I  do,  it  is  a  very  dangerous  one. 
It  permits  every  shareholder  to  multiply 
his  number  of  shares  by  the  whole  num- 
ber of  officers  to  be  elected  and  cast  all 
his  votes  for  one  candidate.  Under  the 
operation  of  such  a  provision  a  gentleman 
owning  a  very  few  shares  in  any  corpora- 
tion could  elect  Satan  to  be  a  director  in 
the  company.  Let  us  take  the  illustra- 
tion of  the  Pennsylvania  railroad  com- 
pany. Suppose  a  man  owns  ten  thousand 
shares  of  the  stock  of  that  company  and 
he  multiplies  that  by  twelve  or  fifteen, 
the  number  of  directors  to  be  elected. 
The  concentration  of  that  vote  on  any  one 
man  may  elect  him  to  that  board,  even 
though  he  be  a  very  improper  man,  and  a 
man  who  when  elected  will  serve  the 
special  private  ends  of  the  friend  who 
elected  him  and  not  the  general  j)ublic 
purposes  required  in  the  proper  manage- 
ment of  the  affairs  of  the  company.    Such 


a  section  as  this  could  place  such  a  man 
in  that  board  of  directors,  and  all  the 
power  of  the  conservative  and  right- 
minded  men  of  that  corporation  could 
not  keep  him  out.  They  would  be  wholly 
powerless. 

This  is  not  the  introduction  of  the  limi- 
ted power  of  voting  here  at  all.  It  is  the 
creation  of  an  entirely  new  and  unheard 
of  system,  the  operation  of  which  it  seems 
to  me  must  be  utterly  disadvantageous. 
I  pause  to  hear  any  argument  that  can  be 
urged  in  its  favor.  I  shall  be  glad  to  hear 
from  any  gentleman  who  sat  in  tlie  Com- 
mittee on  Private  Corporations  what  it 
was  that  induced  them  to  propose  any 
such  extraordinary  provision  as  that. 

Mr.  Beebe.  I  would  like  to  ask  the 
gentleman  from  Philadelphia  whether 
the  individual  he  referred  to  would  be 
likely  to  be  elected  a  director  of  the  Penn- 
sylvania railroad  company  unless  he 
were  a  stockholder?     [Laughter.] 

Mr.  Cutler.  Under  such  a  strange 
provision  as  this,  I  do  not  know  what 
might  not  be  done. 

Mr.  Lilly.  The  gentleman  from  Phil- 
adelphia asks  why  this  section  was  adopt- 
ed. I  desire  to  say  here  that  one  Phila- 
delphian  who  was  heavily  interested  in  a 
certain  corporation  came  to  me  last  week 
and  said,  "I  and  my  family  own  forty- 
nine  one-hundredths  of  a  certain  corpora- 
tion, and  yet  that  corpoi'ation  is  so  man- 
aged that  we  cannot  get  a  representation 
in  it;  we  have  tried  over  and  over  again 
to  secure  a  voice  in  its  manageiuent ;  we 
have  been  to  the  elections  and  we  are  al- 
ways voted  out ;  we  are  not  represented 
and  we  cannot  be  represented. ' '  Perhaps 
that  may  be  the  reason  why  such  a  sec- 
tion as  this  was  proposed  here.  Certain- 
ly it  seems  to  me  a  sufficient  reason  why 
it  should  be  adopted. 

Mr.  Clabk.  It  seems  to  me  that  this 
section  contains  some  very  important 
thoughts.  I  regret  very  much  that  the 
chairman  of  the  Committee  on  Private 
Corj)orations  is  not  here.  I  believe  I  can 
see  but  two  members  of  the  committee 
here  to-day.  This  is  a  very  important 
point  to  consider,  and  the  whole  report  is 
important,  yet  it  seems  to  be  almost  im- 
possible to  pass  any  section  through  this 
committee  of  the  whole  by  the  vote  of  a 
majority  of  a  quorum.  I  apprehend  that 
there  are  not  forty  members  present,  and 
I  therefore  ask  for  a  count  of  the  House. 

The  Clerk  counted  the  members  pre- 
sent and  reported  fifty-live  in  attendance. 
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The  CnAiRsrAN.  Tliere  is  not  a  quo- 
rum of  memberspresent,  and  the  commit- 
tee of  the  whole  rises  from  that  fact. 

The  President  pro  tern,  resumed  the 
chair,  and  the  Chairman  (Mr.  Stanton) 
reported  that  the  committee  of  the  whole 
found  on  a  count  of  the  House  that  there 
were  not  a  quorum  of  members  present. 

Mr.  Lilly.  I  moye  to  adjourn  for  want 
of  a  quorum. 

Mr.  DARLiNcyroN.  I  suggest  that  there 
is  a  quorum  of  merabers  present. 

Mr.  J.  Prick  Wetherill.  I  ask  for  a 
call  of  the  House. 

The  Pre&idbnt  2>ro  tem.  The  question 
is  upon  adjourning. 

Mr.  J.  P*BicE  Wetherill.  No,  sir;  I 
demand  a  call  of  the  House. 

The  PRESIDENT  pro  tem.  It  has  been 
moved  to  adjourn,  and  that  motion  is  in 
order. 

On  the  motion  to  adjourn,  the  yeas  and 
nays  were  required  by  Mr.  Mann  and  Mr. 
Harry  White,  and  were-  as  fellow,  viz  : 

YEAS. 

Messrs.  Baily,  (Perry,)  Bowman, 
Brown,  Carey,  Curtin,  Dodd,  Hanna, 
Harvey,  Kaine,  littleton,  Ross  and  Wor- 
rell—12. 

NAYS. 

Messrs.  Achenbaeh,  Addicks,  Beebe, 
Brodhead,  Broomall,  Campbell,  Carter, 
Clark,  CorbettjCuyler,  Dallas,  Darlington, 
De  France,  Elliott,  Gilpin,  Green,  Guth- 
rie, Hay,  Hazzard,  Heverin,  Horton, 
Knight,  Lawrence,  Lear,  Lilly,  MacCon- 
aell,  M'Culloch,  M'Murray,  Mann,  Man- 
tor,  Minor,  Mitchell,  Newlin,  Niles,  Pat- 
terson, T.  H.  B.,  Patton,  Reed,  Andrew, 
Reynolds,  Russell,  Smith,  H.  G.,  Smith, 
Henry  W.,  Stanton,  Struthers,  Walker, 
Wetherill,  J.  M.,  Wetherill,  Jno.  Price, 
White,  David  N.  and  White,  Harry— 48. 

So  the  Convention  refused  to  adjourn. 

Absent. — ^Messrs.  Ainey,  Alricks,  An- 
drews, Armstrong,  Baer,  Bailey,  (Hunt- 
ingdon,) Baker,  Bannan,  Barclay,  Bards- 
ley,  Bartholomew,  Biddle,  Bigler,  Black, 
Charles  A.,  Black,  J.  S.,  Boyd,  Buckalew, 
Cassidy,  Church,  Cochran,  Collins,  Cor- 
son, Craig,  Cronmiller,  Curry,  Davis,  Dun- 
ning, E<lwards*,  Ellis,  Ewing,  Fell,  Fin- 
ney, Fulton,  Funck,  Gibson,  Gowen, 
Hall,  Hemphill,  Howard,  Hvmsicker, 
Lamberton,  Landis,  Long,  MacVeagh, 
M'Camant,  M'Clean,  Metzger,  jNIott, 
Palmer,  G.  W.,  Palmer,  H.  W.,  Parsons, 
Patterson,  D.W.,  Porter,  Pughe,  Purman, 


Fui^'iance,  John  ZST.,  Purvianee,  Saml 
A.,  Read,  John  R.,  Rooke,  Runk,  Sharpe, 
Simpson,  Smith,  Wm.  H.,  Stewart,  Tem- 
ple, Turrell,  Van  Reed,  Wheny,  White, 
J.  W.  F.,  Woodward,  Wright  and  ^Sfere- 
dith,  rresident—62. 

The  Presidetstt  pro  tem.  There  is  not  a 
quorum  of  members  present. 

Mr.  Harry  White.  I  nreore  a  call  of 
the  House. 

Mr.  Kaine.  I  should  like  tO'  know 
what  a  call  of  the  House  will  effect  mor© 
than  we  have  just  had. 

Mr.  Harry  White.  We  have  to-day 
adopted  a  resolution  on  that  subj'ect.  Un- 
der rule  forty-one,  *'a  majority  of  the 
Convention  shall  constitute  a  quorum  for 
the  transaction  of  business,  but  a  smaller 
number  may  adjourn  from  day  to  day 
and  be  authorized  to  compel  the  atten- 
dance of  absent  members."  We  have 
adopted  a  new  rule  this  morning  which 
provides  that  when  upon  a  call  of  the 
House  it  shall  he  ascertained  that  less 
than  a  quorum  is  present,  thus  and  so 
shall  be  done.  Now  we  want  to  author- 
ize the  Seargent-at-Arms  to  bring  in  the 
absent  menibers. 

Mr.  CuYLER.  Let  nae  ask  if  the  word's 
of  the  new  rule  are  not  that  a  minority 
"may  be  authorized  ;"  whether  that  does 
not  require  legislation  in  a  full  House. 

Mr.  Harry  White.  Tliat  has  been 
done. 

:Mr.  CuYLEK.  No,  that  is  only  the 
adoption  of  a  rule  which  says  it  may  be 
authorized. 

Mr.  Harry  White.  I  beg  the  gentle- 
man''9  pardon.  We  passed  the  rule 
when  we  had  a  majority  of  the  Conven- 
tion present,  so  that  it  is  a  rule  of  this 
body. 

Mr.  Broomall.  and  others.  I  call  for 
the  reading  of  the  rule. 

Mr.  Stanton.  By  the  time  we  have  a 
call  of  the  Plouse,  and  the  Sergeant-at- 
Arms  goes  after  members,  it  will  be  three 
o'clock. 

Tlie  President  pro  tem.  Tlie  iiile  will 
be  read. 

The  Clerk  read  as  follows  : 

"  When  upon  a  call  of  the  House  it  is 
found  that  less  than  a  quorum  is  present, 
it  shall  be  the  duty  of  the  President  to 
order  the  doors  of  the  Hall  to  be  closed 
and  direct  the  Clerk  to  note  the  absentees, 
after  which  the  names  of  the  absentees 
shall  again  be  called,  and  those  for  whose 
absence  no  excuse,  or  an  insufficient  one, 
is  made,  may  by  order  of  a  majority  of 
the    members   present   be    sent  for  and 
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taken  into  custody'  by  the  Sergeant-at- 
Arnis  or  his  assistants  appointed  for  the 
purpose,  and  brought  to  the  Convention." 

Mr.  Stanton.    1  move  that  we  adjourn. 

The  President  pro  tern.  A  call  of  the 
House  has  been  moved. 

Mr.  Mann.  I  rise  to  a  question  of 
order.  I  do  not  know  of  anj'  rule  author- 
izing a  call  of  the  House  except  the  forty- 
first,  which  says  that  the  roll  shall  be 
called  at  any  time  upon  the  demand  of 
any  fifteen  members. 

The  President  pro  tern,  There  was  a 
rule  adopted  this  morning,  which  has 
just  been  read. 

Mr.  Mann.  I  understand  that  that 
refers  to  a  call.  It  does  not  regulate  how 
the  call  shall  be  made.  The  forty-first 
rule,  which  I  have  just  read,  provides 
that  a  call  shall  be  made  upon  the  de- 
mand of  fifteen  members.  No  fifteen 
members  have  demanded  it. 

The  President  pro  tern.  Those  in  fa- 
vor of  a  call  will  rise  and  remain  standing 
until  their  names  are  taKen. 

Mr.  Darlington.  The  names  are  not 
necessary  to  be  taken  except  on  a  call  for 
the  previous  question. 

The  President  pro  tern.  More  than 
fifteen  gentlemen  rise.  A  call  of  the 
House  has  been  asked  for  by  the  gentle- 
men whose  names  will  be  read. 

The  Clerk  read  the  following  names  : 

Messrs.  Harry  White,  Addicks,  Xewlin, 
Green,  Hay,  Gilpin,  Broomall,  Cuyler, 
Guthrie,  Knight,  J.  Price  '\Vetherill,Clark, 
MacConnell,  T.  H.  13.  Patterson,  D.  X. 
White  and  H.  W.  Smith. 

The  Clerk  thereupon  proceeded  to  call 
the  roll,  and  the  following  delegates  an- 
swered to  their  names : 

Messrs.  Achenbach,  Addicks,  Andrews, 
Bailj^,  (Perry,)  Beebe,  Bo\\anan,  Brod- 
head,  Broomall,  Browai,  Campbell,  Car- 
ter, Clark,  Corbett,  Curtin,  Cuyler,  Dallas, 
Darlington,  De  France,  Dodd,  Elliott, 
Gilpin,  Green,  Guthrie,  Hanna,  Harvey, 
Hay,  Hazzard,  Heverin,  Horton,  Kaine, 
Knight,  Lawrence,  Lear,  Lilly,  Littleton, 
MacConnell,  M'Culloch,]M'Murray,  Mann, 
Mantor,  Minor,  Mitchell,  Mott,  Newlin, 
Niles,  Patterson,  T.  H.  B.,  Patton,  Reed, 
Andrew,  Reynolds,  Ross,  Russell,  Smith, 
H.  G.,  Smith,  Henry  W.,  Smith,  Wm.  H., 
Stanton,  Struthers,  Walker,  Wetherill,  J. 
M.,  Wetherill,  Jno.  Price,  White,  David 
N.,  White,  Harr\-  and  Worrell — 62. 

The  President  j)ro  tern.  There  are 
sixty-two  members  present.  The  Clerk 
will  now  call  the  names  of  the  absentees. 


Mr.  Mann.  I  move  that  all  further 
proceedings  in  this  matter  be  postponed. 

The  President  p?'0  tcm.  We  are  in  the 
midst  of  the  proceeding,  and  that  cannot 
be  done.  The  Clerk  will  call  the  names  of 
the  absentees. 

Mr.  Mann.  I  rise  to  a  point  of  order. 
In  any  part  of  the  proceedings  under 
which  we  are  now  acting  under  this  rule, 
a  motion  to  postpone  is  in  order. 

The  President  pro  tern.  The  Chair 
does  not  entertain  the  point  of  order.  The 
Clerk  will  proceed  and  call  the  names  of 
the  absentees. 

The  Clerk  called  the  list  of  absentees. 

The  President  pro  tern.  The  Clerk 
will  take  down  the  names  of  the  ab- 
sentees. 

Mr.  Lilly.  The  names  of  those  who 
have  leave  of  absence,  1  suppose  will  not 
be  taken  down. 

Mr.  Harry  White.  I  move  tliat  the 
Sergeant-at-Arms  be  furnished  with  a  list 
of  absentees,  be  sent  for  them,  take  them 
into  custody,  and  bring  them  to  the  Con- 
vention. 

Mr.  Niles.  I  desire  to  amend  that  so 
as  to  omit  all  those  who  are  absent  with 
leave  of  absence. 

Mr.  Harry  White.  Certainly,  I  agree 
to  that.  I  have  not  had  time  to  write  the 
resolution,  but  the  Clerk  can  put  it  in 
form. 

Mr.  Russell.  If  we  are  going  to  put 
this  matter  through,  we  shall  have  to  ex- 
tend the  time  for  adjournment.  Three 
o'clock  will  be  upon  us  very  shortly. 

Mr.  Addicks.  We  cannot  do  that. 
We  have  not  got  a  quorum. 

Mr.  Lilly.  I  rise  to  a  point  of  order. 
The  resolution  presented  by  the  gentle- 
man from  Indiana  refers  to  all  absent 
members.  Now,  we  have  granted  leave 
of  absence  this  morning  to  about  half  the 
members  who  are  absent  now. 

Mr.  Broomall.  The  resolution  has 
been  amended  in  that  respect. 

Mr.  Lilly.  The  Clerks  inform  me 
that  they  do  not  know  who  has  got  leave 
of  absence. 

The  President  pro  tern.  It  is  moved 
that  the  Sergeant-at-Arms  be  furnished 
with  a  list  of  the  absentees,  with  instruc- 
tions to  arrest  them  and  bring  them  into  the 
Convention  to-morrow,  at  the  meeting  of 
the  Convention. 

Mr.  Patton.  I  ask  to  have  the  resolu- 
tion on  which  we  are  about  to  vote  read. 

The  Clerk  read  as  follows: 

'»  Resolved,  That  a  list  of  those  members 
absent,  without  leave    being   given,  be 
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made  ovit  by  the  Clerk  and  given  to  the 
Sergeant-at-Arms,  and  that  he  and  his  as- 
sistants be  sent  for  them  and  take  them 
into  custody  and  bring  them  to  the  Con- 
vention at  its  meeting  to-morrow  morn- 
ing," 

Mr.  Dallas.  Is  an  amendment  to  that 
resolution  in  order? 

The  President  pro  <ejn.    It  is. 

Mr.  Dallas.  I  move  to  amend  by 
striking  out  all  that  part  which  directs 
the  Sergeant-at-Arms  to  bring  the  absen- 
tees here  to-morrow  morning,  and  to  in- 
sert in  lieu  thereof,  "  that  this  Convention 
will  remain  in  session  until  the  Bergeant- 
at-Arms  reports." 

The  President  pro  tern.  It  is  moved 
to  amend  the  resolution  as  stated  by  the 
delegate  from  Philadelphia.  That  mo- 
tion is  before  the  Convention. 

Mr.  Broomall.  I  rise  to  a  question  of 
order.  It  is  not  in  order  for  less  than  a  quo- 
rum to  extend  the  time  of  session. 

The  President  pro  tern.  The  point  of 
order  is  well  taken.  The  motion  cannot 
be  entertained. 

Mr.  J.  M.  Wetherill.  I  offer  the  fol- 
lowing amendment  to  the  resolution  : 

"  That  the  Sergeant-at-Arms  be  author- 
ized to  employ  whatever  number  of  assist- 
ants may  be  necessary." 

The  President  pro  tern.  The  Chair  will 
rule  the  amendment  out  of  order.  The 
question  is  on  the  resolution  offered  by 
the  gentleman  from  Indiana  (Mr.  Harry 
White.) 

Mr.  Mann  and  Mr.  Worrell  called 
for  the  yeas  and  nays,  and  they  were  or- 
dered. 

Mr.  Cuyler.  Is  it  proper  to  offer  an 
amendment  ? 

The  President  pro  tern.  No,  sir ;  the 
yeas  and  nays  have  been  ordered. 

The  question  being  taken  by  yeas  and 
nays,  resulted,  yeas  forty-tive,  nays  six- 
teen, as  follows ; 


YEAS. 

Messrs.  Achenbaca,  Addicks,  Andrews, 
Baily,  (Perry,)  Beebe,  Bowman,  Brod- 
head,  Broomall,  Brown,  Campbell,  Carter, 
Clark,  Corbett,  Cuyler,  Dallas,  Darlington, 
Dodd,  Elliott,  Guthrie,  Hanna,  Hay,  Hev- 
erin,  Horton,  Knight,  Lawrence,  Little- 
ton, MacConnell,  M'Culloch,  M'Murray, 
Mantor,  Mitchell,  Newlin,  Niles,  Reed, 
Andrew,  Russell,  Smith,  H.  G.,  Smith, 
Henry  W.,  Smitli,  Wm.  H.,  Struthers, 
Walker,  Wetherill,  J.  M.,  Wetherili,  John 
Price,  White,  David  N.,  White,  Harry  and 
Worrell — 45. 

NAYS. 

Messrs.  Craig,  Curtin,  Gilpin,  Green, 
Hazzard,  Kaine,  Lear,  Lilly,  Mann,  Mi- 
nor, Mott,  Patterson,  T.  H.  B.,  Patton, 
Reynolds,  Ross  and  S*anton — 16. 

So  the  resolution  was  agreed  to. 

Absent.  —  Messrs.  Ainey,  Alricks, 
Armstrong,  Baer,  Bailey,  (Huntingdon,) 
Baker,  Bannan,  Barclay,  Bardsley,  Bar- 
tholomew, Biddle,  Bigler,  Black,  Charles 
A.,  Black,  .T.  S.,  Boyd,  Buckalew,  Carey, 
Cassidy,  Church,  Cochran,  Collins,  Cor- 
son, Cronmiller,  Curry,  Davis,  De  France, 
Dunning,  Edwards,  Ellis,  Ewing,  Fell, 
Finney,  Fulton,  Funck,  Gibson,  Gowen, 
Hall,  Harvey,  Hemphill,  Howard,  Hun- 
sicker,  Lamberton,  Landis,  Long,  Mac- 
Veagh,  M'Camant,  M'Clean,  Metzger, 
Palmer,  G.  W.,  Palmer,  H.  W.,  Parsons, 
Patterson,  D.  W.,  Porter,  Pughe,  Purinan, 
Purviance,  John  N.,  Purviance,  Samuel 
A.,  Read,  John  R.,  Rooke,  Runk,  Sharpe, 
Simpson,  Stewart,  Temple,  Turrell,  Van 
Reed,  Wherry,  White,  J.  W.  F.,  Wood- 
ward, Wright  and  Meredith,  President 
—71. 

Mr.  Stanton.  I  call  for  the  order  of 
the  day. 

The  President  pro  tern.  The  hour  of 
three  o'clock  having  arrived,  the  Conven- 
tion stands  adjourned  until  to-morrow 
morning  at  half-past  nine  o'clock. 
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OXE    HU:NrDEED    A^D    THIKD    DAY. 


Tuesday,  May  20,  1873. 

The  Convention  was  called  to  order  at 
nine  o'clock  and  thirty  minutes  A.  M.  by 
the  Chief  Clerk,  who  said  : 

"The  President  jorofer/t.  is  absent;  what 
action  will  the  Convention  take  ?" 

Mr.  Lilly.  I  move  that  Mr.  Lawrence 
be  called  to  the  chair. 

The  motion  was  agreed  to,  and  Mr. 
Lawrence  took  the  cair. 

The  Journal  of  yesterday  was  read  and 
approved. 

The  Presiding  Officer.  The  gentle- 
man from  Erie  (Mr.  Walker)  is  now  in 
his  seat  and  will  take  tlie  chair. 

The  President  pro  tern,  resumed  the 
chair. 

THE   CALL   OF   THE   HOUSE. 

The  President  pro  tempore  presented 
a  communication  from  the  Sergeant-at- 
Arms  announcing  that  he  had  yesterday 
afternoon  notifled  the  absentees,  with  a 
list  of  whom  he  had  been  furnished  by 
the  Clerk,  a  dispatcli  in  the  following 
words:  "I  am  ordered  to  take  into  custody 
absentees  and  bring  them  before  the  Con- 
vention to-morrow  morning,"  and  that 
after  sending  tlie  dispatch  Messrs.  Wher- 
ry and  D.  W.  Patterson  had  reported  in 
person  and  that  information  had  been  re- 
ceived that  otlier  gentlemen  included  in 
the  list  had  arrived  in  the  city  and  would 
be  in  attendance  this  morning. 

Mr.  Corson.  I  move  that  five  hundred 
copies  of  that  report  be  printed.  [Laugh- 
ter.] 

The  President  pro  tern.  The  com- 
munication will  lie  on  the  table  unless 
some  order  be  made  in  regard  to  it. 

Mr.  Lilly.  For  the  purpose  of  facili- 
tating the  action  of  the  Convention,  I 
move  that  further  proceedings  in  the  call 
of  the  House  ordered  yesterday  be  sus- 
pended. 

The  President  pro  tern.  The  question 
is  on  the  motion  of  the  delegate  from 
Carbon  tliat  all  further  proceedings  under 
the  call  of  the  House  ordered  yesterday 
be  suspended. 

Mr.  Curry.  Mr.  President:  I  hope 
that  motion  will  not  prevail.    I  trust  that 


every  member  who  was  absent  when  that 
vote  was  taken  yesterday  will  be  com- 
pelled to  submit  to  the  will  of  the  Con- 
vention on  that  subject  and  appear  before 
the  bar  and  receive  the  censure  of  the 
House.    I  am  one  of  them  myself. 

Mr.  J.  W.  F.  White.  Mr.  President : 
1  unite  in  the  request  of  the  delegate  from 
Blair  (Mr.  Curry.)  I  hope  that  this  Con- 
vention will  not  place  quite  a  number  of 
the  members  of  this  Convention  in  the 
pillorj^  and  leave  them  there.  You  now 
have  a  record  on  your  Journal  of  a  num- 
ber of  the  members  of  the  Convention  be- 
ing guilty  of  neglect  of  duty,  liable  to  the 
censure  of  the  Convention  according  to 
the  resolution  passed  a  day  or  two  ago. 
I  trust  that  every  person  whose  name  thus 
appeai-s  upon  the  Journal  as  neglecting 
duty  will  have  an  opportunity  of  explain- 
ing, and  not  let  that  damning  record  go 
down  upon  your  Journal  without  a  word 
of  explanation  from  the  absentees  who  are 
thus  to  be  blackened  in  their  memories  bj"- 
that  record.  I  would  like,  for  one,  to  have 
an  opportunity  of  saying  something  on 
that  subject,  and  I  hope  the  motion  will 
not  prevail. 

Mr.  Darlington.  I  move  that  each 
member  who  feels  himself  aggrieved  be 
allowed  to  come  to  the  bar  of  his  own  mo- 
tion, and  explain. 

Mr.  Kaine.  There  is  a  motion  pending. 
The  gentleman's  motion  is  not  in  order. 

Mr.  Littleton.  My  impression  is  that 
before  it  can  be  carried  practically  into  ef- 
fect due  notice  should  be  given  to  mem- 
bers. I  believe  the  resolution  itself  call- 
ed for  that.  Therefore  it  seems  to  me 
higlily  improper  to  pass  this  action,  this 
vote  of  censure,  until  that  notice  shall 
have  been  given. 

Mr.  Lilly.  The  reason  I  make  this  mo- 
tion is  to  save  the  time  of  the  Convention. 
We  wasted  two  hours  yesterday  because 
of  the  neglect  ol  the  members  in  not  being 
hereto  attend  to  business  and  leaving  us 
without  a  quorum.  Xow,  if  we  go  on  in 
this  way  and  hear  each  one  give  an  ex- 
cuse— which  I  doubt  not  would  be  very 
good  in  most  instances — we  shall  waste 
half  of  this  session,  and  the  consequence 
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is  that  we  shall  take  a  whole  day  on  this 
matter  without  any  good  result. 

Mr,  Hakry  White.  I  move  to  amend 
the  resolution  of  the  delegate  from  Carbon 
as  follows :  Strike  it  all  out  and  insert, 
"that  the  Clerk  be  required  to  call  the 
names  of  absentees;  those  absentees  who 
have  come  in  to  have  the  jjrivilege  of  ex- 
plaining if  they  see  fit." 

The  President  pro  tern.  The  amend- 
ment of  the  delegate  from  Indiana  is  be- 
fore the  committeee. 

[Several  delegates  addressed  the  chair.] 

Mr.  Harry  White.  I  have  a  word  to 
say  in  connection  with  that,  if  you  will  al- 
low me.  I  make  that  motion  in  deference 
to  the  request  I  have  heard  falling  from 
the  lips  of  some  gentlemen  who  feel  that 
they  have  a  right.  I  apprehend  it  is  a 
right.  This  Convention  certainly  does 
not  want  to  do  inj  ustice  to  anybody.  The 
proceedings  inaugurated  yesterday  w^ere 
merely  in  self-defence  ;  and  if  any  gen- 
tleman wants  to  make  himself  right  upon 
the  record,  certainly  he  should  have  an 
opportunity  of  doing  so. 

Mr.  Kaine.  I  think  that  everything 
that  was  desired  has  been  already  ac- 
complished by  the  proceedings  thus  fiir, 
and  the  usual  manner  of  disposing  of  a 
matter  of  this  kind  is  by  the  motion  made 
by  the  gentleman  from  Carbon ;  that  is, 
tliat  all  further  proceedings  in  the  call  be 
suspended.  That  will  relieve  all  these 
gentlemen  from  any  trouble  upon  that 
subject;  but  if  there  are  any  gentlemen 
who  desire  to  make  any  explanation,  of 
course  I  have  no  objection.  I  do  not  sup- 
pose any  of  them  desire  anything  of  the 
kind.  I  hope  that  the  amendment  of  the 
gentleman  from  Indiana  will  be  voted 
down,  and  that  the  motion  made  by  the 
gentleman  from  Carbon  will  prevail,  and 
let  us  settle  the  matter  and  dispose  of  it  at 
once. 

Mr.  Cochran.  As  I  happen  to  be  one 
the  members  of  this  body  who  Lave  been 
pilloried  in  this  operation,  I  have  only 
this  to  say 

Mr.  LiLi-Y.  I  think  the  gentleman  had 
leave  of  absence. 

Mr.  Cochran.  No,  sir,  I  had  not  leave 
of  absence.  It  happened  to  be,  I  believe, 
the  first  time  under  peculiar  circum- 
stances that  I  have  been  away  without 
leave  of  absence.  Now,  sir,  I  hope  this 
Convention  will  do  one  of  two  things: 
Either  carrj' out  this  proceeding  to  the  end^ 
or  dispense  with  all  further  proceedings  ; 
it  is  immaterial  which  ;  but  as  to  this 
matter  of  a  man  being  allowed  to  get  up 


here  if  he  chooses,  and  make  an  explana- 
tion or  withhold  it,  I  iiope  that  will  not  be 
done. 

Mr.  Corson.  Mr.  Chairman  :  The  pro- 
ceedings had  yesterday  somewhat  atfect 
some  of  us.  I  did  not  have  leave  of  ab- 
sence ;  but  I  did  not  know,  when  I  left 
here  on  Friday,  that  the  oldest  member 
of  our  bar  would  die  on  Sunday  night,  and 
that  there  would  be  a  meeting  of  the  bar 
of  Montgomery  county  in  the  court  house 
yesterday  at  noon.  That  was  the  reason 
why  my  colleagues  and  myself  were  de- 
tained at  home.  Daniel  H.  Mulvaney, 
who  for  forty-two  years  was  one  of  the 
most  eminent  lawyers  in  Eastern  Penn- 
sylvania, and  an  honor  to  our  bar,  died 
on  Sunday  night,  and  we  held  a  bar  meet- 
ing yesterday.  That  is  the  reason  why  I 
was  not  here,  and  I  believe  it  is  the  first 
time  that  I  have  been  absent  without 
leave  of  absence  since  the  Convention 
assembled. 

Mr.  Dunning.  I  believe  that  this  ques- 
tion ought  to  be  fairly  met  by  the  Con- 
vention, and  I  have  not  a  doubt  that  the 
majority  of  the  gentlemen  who  happened 
to  be  absent  yesterday  are  willing  to  meet 
it  fairly  and  openly.  I  do  not  believe  it 
would  be  fair  that  this  matter  should  be 
suppressed.  A  few  gentlemen  were  ab- 
sent yesterday,  perhaps,  for  the  first  time 
during  our  session.  Other  gentlemen 
who  have  urged  this  matter  and  thrust  it 
upon  the  Convention  and  before  the  peo- 
ple, may  be  justified  in  sitting  in  their 
seats  yesterday  and  voting  condemnation 
upon  the  gentlemen  who  were  then  al> 
sent.  Business  heretofore  has  been  sus- 
pended for  want  of  a  quorum,  and  it  has 
been  lightly  passed  over.  It  has  been 
suspended  in  consequence  of  the  absence 
of  gentlemen  who  have  frequently,  and 
in  some  instances  almost  continuously, 
been  absent.  Now,  if  there  is  anytliing 
to  be  done  with  this  proceeding  except  to 
carry  this  resolution  through,  if,  as  gentle- 
men think,  the  object  that  was  desired  has 
been  accomplished,the  proper  thing  would 
be  to  expnuge  it  from  the  Journal,  or  let 
other  gentlemen  who  have  been  derelict  in 
duty  and  have  failed  to  be  present  here- 
tofore place  themselves  in  the  same  posi- 
tion and  stand  up  and  take  a  part  of  the 
responsibility.  Let  them  make  a  confes- 
sion. There  are  a  number  of  gentlemen 
who  were  absent  j^esterday  for  the  first 
time  during  the  session. 

Mr.  Lilly.    The  gentleman,   I  think, 
was  not  one  of  that  number. 
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Mr.  J.  W.  F.  White.  I  oelieve,  sir, 
we  are  here  under  arrest.  I  believe  that 
IS  the  action  of  this  Convention.  If  there 
is  any  meaning  in  your  record,  I  stand 
here,  witli  some  otiier  gentlemen,  under 
arrest  before  this  Convention. 

The  Presidext  pro  tern.  We  will  let 
you  go.     [Laughter.] 

Mr.  J.  W.  F.  White.  I  do  not  wish  to 
be  let  go  just  in  that  way.  That  is  why  I 
object  to  it. 

Mr.  Mann.  You  will  have  a  cause  of 
action.     [Laughter.] 

Mr.  J.  W.  F.  White.  I  wish  to  show, 
and  I  maj'  explain  now  by  showing  the 
injustice  of  passing  this  matter  over  with- 
out giving  members  an  opportunity  of 
explanation,  and  I  will  refer  to  my  own 
case  simply  as  an  illustration  of  the  injus- 
tice of  such  a 'rule.  I  believe,  sir,  that 
your  .Journals  here  will  show  that  from 
the  time  the  Convention  met  at  Harria- 
burg  until  yesterday  at  two  o'clock,  I 
never  was  absent  from  the  Convention 
except  three  days,  when  I  attended  the 
funeral  of  Col.  Hopkins  by  appointment 
of  the  President  of  the  Convention,  and 
on  Friday,  the  2Sth  day  of  March.  With 
those  exceptions,  I  believe  you  will  not 
find  a  call  of  the  Convention  at  any  time, 
or  any  call  of  the  yeas  and  nays  down  to 
the  present  time,  when  my  name  does  not 
appear  among  the  names  of  those  voting, 
never  once  among  the  absentees  or  non- 
voting members. 

I  came  here  yesterday  morning  at  the 
regular  time,  and  waited  here  over  an 
hour  before  we  could  get  a  quorum  to  do 
business.  I  have  not  seen  the  yeas  and 
nays  of  yesterday  ;  but  I  will  venture  this 
assertion,  that  there  will  be  found  upon 
the  yeas  of  those  voting  for  this  resolu- 
tion some  who  were  not  here  for  an  hour, 
at  least,  after  the  Convention  met  yester- 
day morning.  You  will  find  on  that  list 
of  yeas  those  who  have  been  absent  time 
and  again,  and  weeks  at  a  time,  without 
any  excuse  or  privilege  from  the  Conven- 
tion. I  know,  sir,  it  has  not  been  cus- 
tomary to  ask  for  leave  of  absence.  We 
all  know  that  the  delegate  from  Indiana, 
(Mr.  Harry  White,)  who  made  this  mo- 
tion bringing  us  up  here  under  arrest, 
was  absent  half  the  winter  without  leave. 
The  Journals,  too,  will  show  that  for  two 
weeks,  I  believe,  or  very  nearly  that 
length  of  time  after  we  came  back  in 
April,  he  was  not  here  and  no  leave  of 
absence  granted  upon  the  Journal.  It 
was  very  fitting  and  proper  that  he  should 
offer  this  resolution  yesterday  afternoon  ! 


I  like  the  fitness  of  things;  I  like  the  ap- 
propriateness of  things.  I  was  here  yes- 
terday until  two  o'clock.  Having  an  ap- 
pointment to  meet  a  very  dear  friend  and 
take  dinner  at  my  hotel,  1  concluded,  as 
you  were  then  in  committee  of  the  whole, 
that  in  all  likelihood  you  would  swing  on 
for  an  hour  longer;  but  it  seems  that  a 
short  time  after  that  you  were  without  a 
quorum,  and  hence  this  action. 

Now,  for  one,  I  refer  to  my  own  case  to 
show  the  injustice  of  putting  upon  the 
record  such  a  proceeding  as  you  have 
there,  and  I  trust  that  it  will  be  the  first 
and  last  time  anything  of  the  kind  will  be 
upon  our  Journal.  I  hope  that  to  avoid 
this  we  shall  pass  the  resolution  that  was 
proposed  a  few  days  ago  making  forty  a 
quorum  for  doing  business,  and  let  those 
who  want  to  run  away  run  and  stay  away  ; 
but  do  not  give  the  opportunity  for 
putting  buncombe  resolutions  and  bim- 
combe  votes  of  this  kind  upon  your  Jour- 
nal 

The  President  j)ro  tern.  The  question 
is  on  the  amendment. 

The  amendment  was  rejected. 

The  President  pro  tern.  The  question 
is  on  the  motion  of  the  gentleman  from 
Carbon  (Mr.  Lilly)  to  suspend  further 
proceeding  under  the  call. 

The  motion  was  agreed  to. 

The  President  pro  tem.  The  follow- 
ing dispatch  has  been  received  by  the 
Sergeant-at-Arms  from  Mr.  Metzger,  one 
of  the  arrested  : 

"WiLLiAMSPORT,  May  20,  1873. 
"James  Onslow  : — I  am  sick  and  under 
medical  treatment,  and  cannot  possibly 

come. 

JOHN  J.  METZGER." 

PETITIONS  AND  MEMORIALS. 

Mr.  Andrews  presented  a  petition  of 
citizens  of  Jefferson  county,  praying  for 
the  recognition  of  Almighty  God  and  the 
christian  religion  in  the  Constitution, 
which  was  laid  on  the  table. 

Mr.  Stewart  presented  several  peti- 
tions of  citizens  of  Franklin  county  of 
like  import,  which  were  laid  on  the  ta- 
ble. 

Mr.  D.  W.  Patterson  presented  two 
petitions,  one  signed  by  thirty-eight  and 
the  other  by  forty-four  citizens  of  Lancas- 
ter county  of  like  import,  which  were 
laid  on  the  table. 

Mr.  Guthrie  presented  a  petition  of 
three  hundred  and  thirty-one  citizens  of 
Allegheny  county  of  like  import,  which 
was  laid  on  the  table. 
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Mr.  Patton  presented  a  petition  of  citi- 
zens of  Bradford  county  of  like  import, 
which  was  laid  on  the  table. 

LEAVES  OP  ABSENCE. 

Mr.  CoESON  asked  and  obtained  leave 
of  absence  for  himself  for  to-morrow  to  at- 
tend the  funeral  of  the  senior  member  of 
the  Montgomery  county  bar. 

Mr.  CuYLER  asked  and  obtained  leave 
of  absence  for  himself  for  the  rest  of  the 
week  to  attend  the  United  States  circuit 
court  at  Pittsburg. 

Mr.  Patton  asked  and  obtained  leave 
of  absence  for  Mr.  Turrell  for  a  few  days 
from  to-day. 

Mr.  Lilly  asked  and  obtained  leave  of 
absence  for  Mr.  Fell  for  a  few  days  from 
to-day,  on  account  of  illness. 

Mr.  Temple  asked  and  obtained  leave 
of  absence  for  himself  for  a  few  days  from 
to-day. 

Mr.  Campbell  asked  and  obtained 
leave  of  absence  for  Mr.  Cassidy  for  a  few 
days  from  to-day  to  attend  court. 

Mr.  Lear  asked  and  obtained  leave  of 
absence  for  himself  from  half-past  two 
o'clock  to  three  o'clock  to-day. 

Mr.  Dallas.  I  ask  for  leave  of  absence 
for  a  few  days  froin  to-day  for  Mr.  Metz- 
ger,  based  on  the  dispatch  received  by  the 
Se  rgean  t-at- A  r  ms. 

Leave  was  granted. 

HOURS   OP   SESSION. 

Mr.  Wright.  I  offer  the  following  res- 
olution : 

Resolved,  That  on  and  after  to-morrow 
the  daily  sessions  of  the  Convention  shall 
open  at  nine  and  a  half  o'clock  A.  M.  and 
continue  until  one  o'clock  P.  M.,  when  a 
recess  shall  be  taken  until  three  P.  M. 
No  session  shall  be  held  on  Saturdays. 

On  the  question  of  proceeding  to  the 
second  reading  and  consideration  of  the 
resolution  a  division  was  called,  which 
resulted  forty-nine  in  the  affirmative, 
and  thirty-one  in  the  negative.  So  the 
resolution  was  ordered  to  a  second  read- 
ing; and  having  been  read  the  second 
time  the  Convention  proceed  to  its  con- 
sideration. 

]\f  r.  Lilly.  I  move  that  the  whole  sub- 
ject be  referred  to  a  committee  of  five  to 
report  a  permanent  resolution.  ["No!" 
"No!"] 

Mr.  Patton.  The  old  arrangement 
was  satisfactory  to  a  large  majority  of 
members,  and  I  hope  this  question  will 
not  be  postponed. 

The  President  pro  tern.  The  motion 
to  refer  is  before  the  Convention. 


Mr.  Mann.  I  move  that  the  whole 
subject  be  postponed. 

Mr.  Edwards.  I  ask  for  the  yeas  and 
nays  on  that  motion. 

Mr.  Mann.     I  second  the  call. 

Mr.  Lawrence.  I  hope  gentlemen 
will  not  call  for  the  yeas  and  nays  unless 
it  become  necessary.  A  division  may 
show  it  to  be  unnecessary.  I  hope  the 
call  will  be  withdrawn. 

Mr.  Edwards.  No,  sir;  I  insist  on  the 
call. 

The  President  pro  tern.  The  Clerk 
will  call  the  yeas  and  nays. 

The  question  being  taken  by  yeas  and 
nays,  resulted  : 

YEAS. 

Messrs.  Baker,  Bardsley,  Bigler,  Brod- 
head,  Broomall,  Buckalew,  Cochran,  Cor- 
bett,  Corson,  Craig,  Curtin,  Dallas,  Darl- 
ington, Dunning,  Gilpin,  Guthrie,  Harvey, 
Hay,  HemiDhill,  Horton,  Hunsicker, 
Knight,  Lear,  Lilly,  M'Clean,  M'Culloch, 
Mann,  Mantor,  Palmer,  G.  W.,  Patterson, 
D.  W.,  Reynolds,  Smith,  H.  G.,  Smith, 
Henry  W.,  Smith,  Wm.  H.,  Stewart, 
Wetherill,  J.  M.,  White,  Harry  and 
Woodward— 38. 

NAYS. 

Messrs.  Achenbach,  Addicks,  Andrews, 
Baily,  (Perry,)  Barclay,  Beebe,  Black, 
Charles  A.,  Bowman,  Brown,  Campbell, 
Carter,  Clark,  Collins,  Cronmiller,  Curry, 
Cuyler,  Davis,  De  France,  Dodd,  Edwards, 
Elliott,  Gowen,  Green,  Hanna,  Heverin, 
Kaine,  Lawrence,  Littleton,  MacConnell, 
M'Murray,  Minor,  Mitchell,  Mott,  Palmer, 
H.  W.,  Patterson,  T.  H.  B.,  Patton,  Por- 
ter, Pughe,  Rook,e  Russell,  Sharpe,  Stan- 
ton, Struthers,  Temple,  Walker,  Wether- 
ill, John  Price,  Wherry,  White,  David 
N.,  White,  J.  W.  F.,  Worrell  and  Wright 
—51. 

So  the  motion  to  postpone  was  not 
agreed  to. 

Absent.— Messrs,  Ainey,  Alricks,  Arm- 
strong, Baer,  Bailey,  (Huntingdon,)  Ban- 
nan,  Bartholomew,  Biddle,  Black,  J.  S., 
Boyd,  Carey,  Cassidy,  Church,  Ellis,  Ew- 
iug,  Fell,  Finney,  Fulton,  Funck,  Gibson, 
Hall,  Hazzard,  Howard,  Lamberton,  Lan- 
dis.  Long,  MacVeagh,  M'Camant,  Metz- 
gcr,  Niles,  Parsons,  Purman,  Purviance, 
John  N.,  Purviance,  Sam'l  A.,  Read,  John 
R.,  Reed,  Andrew,  Ross,  Rttnk,  Simpson, 
Turrell,  Van  Reed  and  Mereditli,  Presi- 
dent— 43. 

Mr.  Lilly.  Now  I  desire  to  say  a  word 
on  my  motion  to  refer  this  subject  to  a 
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conimitteG,  We  have  spent  a  great  deal 
of  time  here,  hour  after  hour,  in  discuss- 
ing the  subject  of  the  liours  of  sitting.  I 
think  the  subject  ought  to  be  referred  to 
an  intelligent  committee — and  1  wish  to 
say  now  tliat  I  do  not  want  to  be  on  that 
committee — who  will  report  a  rule  to  this 
House  that  we  shall  adopt  and  stand  by, 
and  not  change  every  day.  Almost  every 
day  we  are  met  here  with  a  resolution  to 
change  the  hour  of  meeting.  I  should 
like  to  see  a  report  from  a  committee  on 
this  subject  and  have  it  fairly  understood, 
and  with  the  understanding  that  we  will 
stand  by  it.  It  will  save  the  time  of  the 
House  hereafter  in  altering  the  hour  of 
meeting.  Every  weelc  we  spend  an  hour 
or  two  on  this  subject ;  and  that  is  why  I 
make  the  motion,  to  save  the  time  of  the 
Convention. 

Mr.  DalIvAS.  If  an  amendment  to  the 
pending  resolution  is  in  order,  I  move  as 
an  amendment,  to  substitute  the  follow- 
ing :  "That  in  addition  to  the  daily  ses- 
sions now  held,  there  shall  be  a  session 
every  evening,  except  Saturday,  to  com- 
mence at  half-past  seven  o'clock." 

The  President  pi-o  tern.  That  is  not 
an  amendment  to  the  proposition  now 
pending.  The  question  now  is  on  the 
motion  to  refer  the  resolution  to  a  com- 
mittee of  five. 

The  motion  to  refer  was  not  agreed  to, 
there  being  on  a  division,  ayes  thirty- 
three,  less  than  a  majority  of  a  quorum, 

Mr.  Dunning.  I  offer  a  substitute  for 
the  resolution. 

Mr.  Harry  White.  What  has  become 
of  the  amendment  of  the  delegate  from 
Philadelphia  (Mr.  Dallas?) 

Mr.  Dallas.  I  understand  that  to  be 
the  question  now. 

The  President  pro  tern.  That  amend- 
ment is  now  in  order  and  will  be  read. 

The  Clerk  read  the  amendment,  which 
was  to  substitute  for  the  resolution  the 
following : 

"That  in  addition  to  the  daily  sessions 
as  now  held,  there  shall  be  a  session  eve- 
ry evening,  except  Saturday,  to  com- 
mence at  half-past  seven  o'clock." 

Mr.  Harry  White.  Say  "except  Fri- 
day and  Saturday. " 

["No.    No."] 

Mr.  DallAvS.  As  there  seems  to  be  a 
difference  of  opinion  whether  Friday 
should  also  be  omitted,  I  suggest  to  the 
gentleman  to  offer  that  as  an  amendment 
instead  of  my  accepting  it,  and  when  he 
offers  it  as  an  amendment  we  can  vote  on 
it. 


Mr.  Harry  White.  I  will  not  offer  it 
as  an  amendment. 

Mr.  Knight.  I  move  to  amend  the 
amendment  of  my  colleague  from  Phila- 
delphia so  as  to  make  it  read  : 

"  That  in  addition  to  the  daily  sessions 
as  now  held,  there  shall  be  a  session  on 
Tuesday,  Wednesday  and  Thursday  eve- 
nings, commencing  at  seven  and  a  half 
o'clock." 

Mr.  Campbell.  If  that  amendment 
prevails,  then  we  shall  have  to  remain  in 
session  daily  during  the  present  hours, 
and  we  cannot  have  an  afternoon  session, 
as  members  will  not  attend  more  than  two 
sessions  a  daj-.  If  we  vote  down  the 
amendment,  it  will  give  those  of  us  who 
wish  to  have  two  sessions  a  day,  from 
half-past  nine  to  one  and  from  three  to 
six,  an  opportunity  to  vote  upon  that. 
Therefore  I  hope  all  those  in  favor  of  two 
sessions  a  day  will  vote  against  this 
amendment, 

Mr.  MacConnell.  It  seems  to  me 
that  we  waste  a  great  deal  of  time  on  this 
subject.  Hardly  a  day  transpires  but  we 
have  this  question  brought  before  us,  and 
some  new  order  made  or  the  subject  post- 
poned. Would  it  not  be  advisable  for  ns 
to  agree  upon  some  plan  that  will  settle 
the  matter  and  get  it  out  of  our  way?  I 
would  suggest,  and  if  it  is  in  order  I  would 
move 

The  President  pro  tern.  There  is  an 
amendment  to  an  amendment  pending. 

Mr.  MacConnell.  I  will  suggest. 
however,  that  the  whole  subject  be  re- 
ferred to  the  Committee  on  Rules,  with 
a  view  to  frame  a  rule  on  the  subject  that 
may  be  a  standing  rule  of  the  House,  so 
that  we  shall  not  be  troubled  with  this 
subj  ect  from  day  to  day,  as  we  have  been 
heretofore. 

The  President  pro  tern.  Tlie  question 
is  on  the  amendment  to  the  amendment, 
offered  by  the  gentleman  from  Philadel- 
phia  (Mr.  Knight.) 

Mr.  Wright.  As  I  offered  the  original 
resolution,  I  should  like  to  say  one  word. 
We  worked  here  for  more  than  a  month 
with  perfect  harmony  and  success.  We 
met  in  the  morning  at  ten  o'clock  and  ad- 
journed at  one;  we  met  at  three  and  sat 
until  six,  and  the  Convention  was  not 
troubled  with  any  motions  to  change  the 
time. 

Mr.  Lilly.  I  should  like  to  ask  the 
gentleman  a  question  if  he  will  allow  me. 

Mr.  Wright.  No,  sir,  I  shall  not  allow 
you  a  word  j  ust  now. 
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I  hope  therefore  that  we  shall  recur  to 
the  original  i^lan  of  doing  our  work.  All 
the  trouble  that  occurred  here  yesterday 
afternoon  was  owing  to  the  fact  that  we 
were  obliged  to  sit  here  until  three  o'clock. 
I  confess  I  could  not  stand  it.  1  am  ac- 
customed to  have  my  dinner  at  one  o'clock. 
I  have  attended  this  Convention  as  punc- 
tually as  any  other  man  here,  unless  it  be 
iny  brother  Cochran ;  I  have  been  here 
every  day ;  but  I  cannot  stay  here  from 
nine  o'clock  until  three.  I  suppose  I  was 
embraced  in  the  censure  involved  in  the 
resolution  of  yesterday,  but  I  could  not 
avoid  it.  I  believe  we  cannot  hold  anight 
session  during  the  hot  weather.  With  this 
room  lighted  up  with  gas  and  the  ther- 
mometer at  sixty  or  sev^enty  it  is  utterly 
impossible.  We  can  do  the  work  of  this 
Convention  by  meeting  here  at  nine  and 
a-half  o'clock  and  adjourning  at  one, 
when  every  respectable  man  ought  to  be 
at  dinner,  [laughter,]  and  then  coming 
here  at  three  and  staying  during  the  pleas- 
ure of  the  Convention.  I  hope  that  the 
amendment  will  not  prevail,  but  that  we 
shall  take  a  vote  on  the  original  resolution 
and  go  on  with  our  business. 

]Mr.  Lilly.  The  question  I  desired  to 
ask  of  the  gentleman  from  Luzerne  was 
this,  but  he  would  not  allow  me,  and  1 
will  put  it  now  :  How  many  members  he 
could  count  asleep  in  the  afternoon  be- 
tween three  and  five  o'clock? 

Mr.  Wright.  1  never  saw  any  mem- 
ber asleep  unless  it  was  the  gentleman 
from  Carbon.     [Laughter.] 

jNIr.  Lilly.  It  is  suggested  by  one  of 
the  gentleman's  colleagues  on  my  right 
that  he  could  not  see  anybody  asleep,  be- 
cause he  was  asleep  himself. 

Mr.  Dallas.  As  the  mover  of  this 
amendment,  I  desire  to  say  a  single  word 
in  reply  to  the  gentleman  from  Luzerne. 
We  have  now  a  long  session  from  half- 
past  nine  until  three  o'clock.  We  lose 
every  morning  at  the  outset  a  certain 
length  of  time  in  getting  started.  There 
IS  certain  time  lost  in  beginning  and 
concluding  every  session  of  the  Conven- 
tion ;  and  we  proceed,  in  my  view,  much 
more  rapidly  by  one  J.ong  session  than  by 
two  short  ones,  so  that  that  lost  time  is 
doubled  every  day.  In  the  amendment 
I  have  offered,  I  have  not  tried  to  accom- 
modate the  stomach  of  every  delegate. 
That  organ  is  somewhat  different  in  differ- 
ent constitutions.  I  am  myself  an  early 
diner,  and  it  would  suit  me  personally 
better  to  arrange  the  time  as  the  gentle- 
man proposes ;  but  in  endeavoring  to  ar- 


range the  hours  of  meeting  to  suit  the 
business  we  have  in  hand,  it  seemed  to 
me  better  that  we  should  have  one  long 
session  in  the  day,  and  then  in  the  even- 
ing economize  the  time  of  the  delegates 
by  having  a  session  of  three  or  four  hours, 
if  necessary,  to  hurry  up  the  work  we 
have  to  do. 

The  President p»*o  tempore.  The  ques- 
tion is  on  the  amendment  of  the  delegate 
from  Philadelphia  (Mr.  Knight)  to  the 
amendment  of  his  colleague  (Mr.  Dallas.) 

Mr.  Cochran.  I  hope,  sir,  that  the 
Convention  will  not  agree  to  hold  night 
sessions.  I  have  never  known  night  ses- 
sions in  any  deliberative  bodies  to  be  con- 
ducted with  decorum  or  to  facilitate  the 
dispatch  of  business.  I  think  that  when 
we  have  sat  here  from  nine  o'clock  until 
three,  we  have  done  a  fair  day's  work,  and 
we  have  done  as  much  as  the  human  con- 
stitution ought  to  be  called  upon  to  en- 
dure, especially  in  the  season  which  is 
now  approaching.  I  hope  then  that  we 
shall  either  abide  by  the  rule  which  we 
have  tried  but  one  day  and  have  no  rea- 
son, from  the  operation  of  one  day,  to  con- 
demn, or  that  we  shall  return  to  our  for- 
mer rule  of  morning  and  afternoon  ses- 
sions. To  me  it  is  indifferent  which  is 
done;  but  I  must  protest  against  the 
holding  of  a  night  session. 

The  President  pro  tern.  The  ques- 
tion is  on  the  amendment  of  tlie  delegate 
from  Philadelphia  (Mr.  Knight)  to  the 
amendment  of  his  colleague  (Mr.  Dal- 
las.) 

The  amendment  to  the  amendment  was 
rejected. 

The  President  pro  tent.  The  ques- 
tion recurs  on  the  amendment  of  the  del- 
egate from  Philadelphia  (Mr  Dallas.) 

The  amendment  was  rejected. 

The  President  pro  tern.  The  question 
recurs  on  the  resolution. 

Mr.  Dunning.  Now,  Mr.  President,  I 
oflfer  the  following  substitute  for  the  res- 
olution : 

That  hereafter  sessions  will  be  held 
on  Saturday  from  nine  and  a-half  to  one 
o'clock,  and  on  Mondays,  from  three 
o'clock  to  six  o'clock  ;  the  sessions  of  the 
other  days  of  the  week  to  be  as  now  i3ro- 
vided. 

The  President  pro  tern.  The  question 
is  on  the  amendment  of  the  gentleman 
from  Luzerne,  (INIr.  Dunning.) 

The  amendment  was  rejected. 

The  President  pro  tern.  The  question 
recurs  on  the  original  resolution. 
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Mr.  MacConnell.  Mr.  President :  I 
move  that  this  whole  subject  be  referred 
to  the  Committee  on  Rules,  with  instruc- 
tions to  report  a  standing  rule  on  the 
subject.     ("No,"    "No.") 

The  President.  Does  the  delegate 
make  such  a  motion. 

Mr.  MacConneli^.  I  make  that  mo- 
tion. 

The  President  pro  tem.  It  is  moved 
to  refer  the  resulution  to  the  Committee 
on  Rules. 

On  this  motion,  the  yeas  and  nays  were 
required  by  Mr.  Temple  and  Mr.  Brod- 
head,  and  were  as  follow,  viz : 

YEAS. 

Messrs.  Baker,  Barclay,  Bartholomew, 
Bigler,  Bowman,  Brodhead,  Broomall, 
Brown,  Carey  Clark,  Corbett,  Corson, 
Curtin,  Cuyler,  Dallas,  Dunning,  Ed- 
wards, Gilpin,  Gowen,  Guthrie,  Harvey, 
Hay,  Hemphill,  Horton,  Hunsicker, 
Knight,  Lear,  Lilly,  Long,  MacConnell, 
M'Clean,  M'Culloch,  M'Murray,  Mann, 
Mitchell,  Palmer,  G.  W.,  Palmer,  H.  W., 
Re3rnolds,  Smith,  H.  G.,  Smith,  Henry 
W.,  Smith,  Wm.  H.,  Stewart,  Walker, 
Wetherill,  J.  M.,  Wetherill,  Jno.  Price, 
White,  Harry  and  Woodward— 47. 

NAYS. 

Messrs,  Achenbach,  Addicks,  Andrews, 
Baily,  (Perry,)  Bardsley,  Beebe,  Black, 
Charles  A.,  Buckalew,  Campbell,  Carter, 
Cochran,  Collins,  Craig,  Cronmiller,  Cur- 
r}',  Darlington,  Davis,  De  France,  Dodd, 
Elliott,  Green,  Hanna,  Heverin,  Kaine, 
Lawrence,  Littleton,  Mantor,  Minor, 
Mott,  Patterson,  D.  W.,  Patterson,  T.  H. 
B.,  Patton,  Porter,  Pughe,  Rooke,  Ross, 
Russell,  Sharpe,  Stanton,  Struthers,  Tem- 
ple, Wherry,  White,  David  N.,  White,  J. 
W.  F.  and  Wright— 45. 

So  the  motion  to  refer  was  agreed  to. 

Absent. — Messrs.  Ainey,  Alricks,  Arm- 
strong, Baer,  Bailey,  (Huntingdon,)  Ban- 
nan,  Biddle,  Black,  J.  S.,  Boyd,  Cassidy, 
Church,  Ellis,  Ewing,  Fell,  Finney,  Ful- 
ton, Funck,  Gibson,  Hall,  Hazzard,  How- 
ard, Lamberton,  Landis,  MacVeagh, 
M'Camant,  Metzger,  Newlin,  Niles  Par- 
sons, Purman,  Purv'ance,  John  N.,  Pur- 
viance,  Sam'l  A.,  Read,  John  R.,  Reed, 
Andrew,  Runk,  Simpson,  Turrell,  Van 
Read,  Worrell  and  Meredith,  President 
—40. 

PAY  OP  OFFICERS. 

Mr.  Baker  offered  the  following  reso- 
lution, wbich  was  twice  read  and  agreed  to: 


Resolved,  That  the  special  committee 
appointed  to  report  pay  for  the  members 
of  the  Convention  be  directed  to  consnler 
and  report  the  compensation  and  pay  of 
the  Clerks  and  other  oflEicers  of  the  Con- 
vention. 

THE    QUORUM. 

Mr.  Darlington.  Mr.  President :  I 
move  that  the  Convention  proceed  to  the 
second  reading  and  consideration  of  the 
resolution  I  oflered  yesterday  relative  to 
a  change  of  the  forty-first  rule. 

Mr.  Dallas.  Let  the  resolution  be  read 
for  information. 

The  Clerk  read  the  resolution  as  fol- 
lows : 

Resolved,  That  rule  forty-one  be  amend- 
ed by  striking  out  the  words  "a  majority 
of"  in  the  third  line,  and  inserting  the 
words  "forty  members"  in  lieu  thereof. 

On  the  motion  to  proceed  to  the  secoiul 
reeding  and  consideration  of  this  resolu- 
tion, a  division  was  called, which  resulted 
forty-seven  in  the  affirmative  and  tliirty- 
eight  in  the  negative.  So  the  resolution 
was  ordered  to  a  second  reading.  It  was 
read  the  second  time  and  considered. 

Mr.  Lilly.  1  move  to  amend  by  strik- 
ing out  forty  and  insert  fifty. 

Mr,  Harry  White.  I  second  that  mo- 
tion. 

Mr,  Darlinoton.    Say  forty-five. 

Mr.  Lilly.  No  !  If  we  make  it  fifty 
we  shall  probably  keep  a  full  quorum 
here.  If  we  change  the  present  number 
necessary  for  a  quorum,  let  us  have  it 
high  enough  to  compel  members  to  at- 
tend and  not  reduce  it  so  low  that  nobody 
will  feel  called  upon  to  be  here. 

The  amendment  was  agreed  to. 

Mr.  Harry  White,  I  call  attention 
to  the  fact  that  it  requires  two-thirds  to 
change  a  rule. 

Mr.  C,  A,  Black,    We  know  that. 

Mr.  Cuyler.  I  simply  desire  to  say 
that  I  very  gravely  doubt  whether 
this  body  has  a  right  to  fix  a  quorum 
less  than  a  majority  of  its  members,  I  do 
not  know  where  the  power  is  derived 
from.  Certainly  it  is  not  conferred  by 
the  iict  of  Assembly  which  called  the 
Convention  together. 

The  President  ^ro  tem.  The  question 
is  on  agreeing  to  the  resolution  as 
amended. 

The  yeas  and  nays   were  required  by 
Mr.   Cochran  and  Mr.   D.  W.   Patterson, 
and  were  as  follow,  viz  : 
YEAS. 

Messrs.  Achenbach,  Baker,  Barclay, 
Bardsley,  Bartholomew,  Bowman,  Rrod- 
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head,  Broomall,  Brown,  Bnckalew,Carey, 
Carter,  Clark,  Collins,  Corson,  Craig,  Cron- 
miller,  Dallas,  Darilington,  Davis,  De 
France,  Dunning,  Gilpia,  Gowen,  Hanna, 
Hemphill,  Horton,  Lear,  Lilly,  Littleton, 
MacConnell,  Mann,  Mitchell,  Mott,  Pat- 
terson, T.  H.  B.,  Patton,  Pughe,  Rey- 
nolds, Ross,  Russell,  Smith,  Henry  W., 
Walker,  Wetherill,  Jno.  Price,  White, 
David  N.,  White,  Harry  and  White,  J.  W. 
F.— 46. 

NAYS. 

Messrs.  Addicks,  Andrews,  Baily,  (Per- 
ry,) Beebe,  Bigler,  Black,  Charles  A., 
Campbell,  Cochran,  Corbett,  Curry,  Cur- 
tin,  Cuyler,  Dodd,  Edwards,  Elliott, 
Guthrie,  Harvey,  Hall,  Heverin,  Hun- 
sicker,  Kaine,  Knight,  Lawrence,  Long, 
M'Clean,  M'Culloch,  M'Murray,  Mantor, 
Minor,  Palmer,  G.  W.,  Palmer,  H.  W., 
Patterson,  D.  W.,  Porter,  Read,  John  R., 
Rooke,  Sharpe,  Smith,  H.  G.,  Smith, 
Wm.  H.,  Stanton,  Stewart,  Struthers, 
Temple, Wetherill,  J.  M.,  Wherry,  Wood- 
ward and  Wright — 46. 

So  the  resolu  tion  as  amended  was  re- 
jected. 

Absent. — Messrs.  Ainey,  Alricks,  Arm- 
strong, Bear,  Bailey,  (Huntingdon,)  Ban- 
nan,  Biddle,  Black,  J.  S.,  Boyd,  Cassidy, 
Church,  Ellis,  Ewing,  FeR,  Finney,  Ful- 
ton, Funck,  Gibson,  Green,  Hall,  Haz- 
zard,  Howard,  Lamberton,  Landis,  Mac- 
Veagh,  M'Camant,  Metzger,  Newlin, 
Niles,  Parsons,  Purman,  Purviance,  John 
N.,  Piirviance,  Sam'l  A.,  Reed,  Andrew, 
Runk,  Simpson,  Turrell,  Van  Reed,  Wor- 
rell and  Meredith,  President — 40. 

PRIVATE  CORPOBATIONS. 

Mr.  Lilly.  I  move  that  we  go  into 
committee  of  the  whole  to  proceed  with 
the  further  consideration  of  article  No. 
21,  reported  by  the  Committee  on  Private 
Corporations. 

The  motion  was  agreed  to,  and  the  Con- 
vention accordingly  resolved  Itself  into 
committee  of  the  whole,  Mr.  Stanton  in 
the  chair. 

The  Chairman.  The  committee  of  the 
whole  rose  yesterday  on  the  report  of  the 
Committee  on  Private  Corporations.  The 
(piestion  is  on  section  eleven.  The  secre- 
tary will  be  kind  enough  to  read  it. 

The  Clerk  read  as  follows : 

Section  11.  In  all  elections  for  the 
managing  otlicers  of  a  corporation,  each 
member  or  shareholder  -shall  have  as 
many  votes  as  he  has  shares,  multiplied 
hy  the  number  of  officers  to  be  elected, 


and  he  may  cast  the  whole  number  of  his 
votes  for  one  candidate,  or  distribute  them 
upon  two  or  more  candidates,  as  he  may 
prefer. 

Mr.  BucKALEW.  Mr.  Chairman  :  I  was 
absent  yesterday  when  this  section  was 
under  consideration.  I  desire  now  to  re- 
fer the  committee  to  certain  mforination 
which  I  have  lying  before  me  upon  this 
particular  subject. 

This  amendment,  or  rather  this  proposi- 
tion, in  regard  to  stock-holders  elections 
of  directors  and  managers  of  incorpoated 
companies,  is  found  in  the  Constitution  of 
Illinois,  adopted  in  July,  1870;  and  also 
in  the  Constitution  of  West  Virginia, 
which  was  adopted  early  the  present 
year.  Gentlemen  will  find  in  the  debates 
of  the  Illinois  Convention  at  page  1666  the 
debate  which  took  place  in  the  Conven- 
tion of  that  State  upon  this  subject.  It 
was,  although  brief,  a  very  interesting 
and  a  very  instructive  one,  and  it  will 
become  gentlemen  of  the  Convention  to 
refer  to  it  if  they  have  any  doubts  with 
regard  to  the  character  or  operation  of  this 
proposed  amendment.  The  debate  there, 
so  far  as  I  can  see,  covered  every  important 
consideration  connected  with  this  subject, 
and  it  was  so  clearlj'  in  favor  of  the  propo- 
sition that  eventually  the  gentleman  who 
had  moved  to  strike  it  out  withdrew  his 
motion  and  the  proposition  was  adopted 
unanimously  bj^  the  Convention.  It  was 
afterward  adopted  along  with  the  general 
amendments  subsequently  submitted  by 
amajority  of  ninety-eight  thousand  seven 
hundred  and  eighty-four  in  that  State. 

In  the  case  of  West  Virginia  it  was  again 
considered  fully  by  that  Convention  and 
was  adopted  without  serious  opposition ; 
so  that  it  is  now  the  fundamentail  law  of 
the  two  States  who  have  recently  adopted 
new  Constitutions  or  ainendments  to  their 
Constitutions.  It  will  become  us,  in  my 
opinion,  to  follow  these  examples. 

I  beg  leave  to  read  a  few  words  from 
the  remarks  of  one  of  the  members  of  the 
Illinois  Convention.  Mr.  Haines,  of  Lake, 
said  : 

"Corporations  of  the  kind  referred  to, 
as  I  understand  it,  are  merely  co-part- 
nerships; merely  contributions  of  in- 
dividuals for  the  purpose  of  carrying  on 
individual  enterjirises.  *  *  i  want  to 
place  them  for  all  purposes,  so  far  as  I 
can,  in  the  light  of  individuals  transacting 
business,  and  give  them  no  powers  be- 
3'ond  what  individuals  possess,  unless  ab- 
solutely necessary  for  their  existence  as 
corporations. 
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"If  three  or  five  persons  engage  in  busi- 
ness asco-iiartn8rs,each  partner  lias  a  voice 
in  conducting  its  business,  and  is  entitled, 
in  person,  anywhere  and  everywhere,  to 
give  his  voice  in  the  direction  of  its  affairs. 
This  is  a  right  existing  by  law  every- 
where. But  when  a  company  is  created 
by  an  act  of  incorporation,  the  rule  seems 
to  have  been  changed.  The  rule  sought 
ought  to  have  been  the  same  from  the  be- 
ginning. We  ought  not  to  countenance 
the  principle  that  these  incorporated  com- 
panies are  public  corporations,  but  con- 
fine them  to  the  condition  intended. 

"An  incorporated  company  has  a  board 
of  directors,  which  may  sit  in  private,  and 
pass  a  rule  that  nobody  else  shall  be  ad- 
mitted because  nobody  is  concerned.  The 
business  has  been  given  to  this  board. 
No  stockholder  has  a  right  to  be  present 
unless  the  rule  allows.  The  very  pres- 
ence of  a  man  in  the  board  representing 
one-fifth  of  the  interest  of  the  corporation, 
might  suggest  something  to  the  balance  of 
the  board  for  the  benefit  of  those  they 
represent.  But  the  principle  that  the 
majority  of  the  stock  shall  govern  and 
control  the  financial  interest  of  the  cor- 
poration, is  to  disfranchise  the  minority." 

I  have  read  this  passage  for  the  purpose 
of  presenting  this  one  of  the  many  points 
which  were  amply  considered  in  Illinois, 
and  that  is,  the  similarity  to  a  great  ex- 
tent, of  these  incorporated  companies  with 
pai'tnerships,  and  the  reasonableness,  in 
fact  the  necessitj',  of  applying  to  them 
the  same  principle  that  ordinarily  applies 
to  partnership  transactions  in  Cirrying  on 
business  affairs  ;  and  that  is,  thait  each 
partner  who  has  a  pecuniarv  interest  in 
the  concerns  of  his  jjartnership  is  to  have 
a  voice  in  its  affairs.  In  f;vct,  in  partner- 
ship organizations  it  may  be  provided, 
and  it  often  is,  that  a  partner  shall  have  a 
vote  in  determining  the  business  of  the 
partnership  proportionate  to  the  interest 
which  he  holds  in  it.  Partnerships  organ- 
ized on  this  principle  would  be  exactly 
like  the  incorporated  companies  organ- 
ized under  the  amendment  proposed  by 
the  committee. 

This  question  as  applied  to  corporate 
elections  does  not  raise  those  considera- 
tions which  apply  to  political  elections. 
The  question  is  very  different.  It  is  one 
of  interest  in  two  points  of  view :  First, 
as  regards  the  protection  of  the  interests 
of  the  stockholders  themselves.  This 
provision  will  enable  every  man  or  every 
combination  of  men  of  respectable  magni- 
tude as  to  stock  interests  in  a  corporation 
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to  protect  the  interests  which  they  hold 
in  it  b\'  appointing  one  or  more  directors 
to  look  after  the  practical  management 
and  administration  of  its  affairs ;  and  this 
is  a  necessary  guard  and  protection  to 
propertj'  interests  which  are  embarked 
in  our  numerous  corporate  enterprises  in 
this  State. 

Then,  again,  this  provision  is  important 
to  the  pu))lic.  These  corporations  have 
become  very  numerous.  They  are  organ- 
ized for  carrying  on  a  great  variety  of  em- 
ployments and  business  in  our  .State;  in 
fact,  a  large  part  of  the  disposable  capital 
of  the  State  is  embarked  in  corporate 
companies  of  some  sort,  and  their  man- 
agement and  administration,  therefore, 
becomes  a  question  of  immense  magni- 
tude and  consequence  in  our  State.  It 
is  to  tlie  interest  of  the  public,  it  is  to 
the  interest  of  the  people  in  common 
that  these  corporations  should  be  con- 
ducted upon  sound  principles,  and  with 
every  guard  which  can  be  provided  by 
the  government  against  abuse.  If  there 
are  combinations  or  rings,  as  they  are 
termed,  formed  within  these  corporations, 
which  direct  their  conduct  and  manage- 
ment, the  inevitable  result  is  that  the 
public  in  general  are  injured  ;  that  favor- 
itism is  exercised  towards  certain  persons,, 
while  the  great  mass  of  the  community 
indirectly  are  plundered  or  injured.  It  is 
to  the  interest  of  the  public  that  principles 
of  sound  morality,  as  well  as  sound  busi- 
ness principles,  should  prevail  in.  the- 
management  of  these  incorporated  com- 
panies, and  there  is  no  means  bj^  which 
you  can  provide  against  abuse  in  their 
management  and  administration,  except 
by  providing  that  all  the-  stockholders 
■who  are  interested  in  their  management 
shall  be  enabled  to  i^articipfite  practically 
in  their  government. 

Another  consideration  in  this  same  con- 
nection is  this  :  Abuses  in  corporate  man- 
agement are  mainly  secret,  at  least  in  the 
commencement,  a  fact  alluded  to  by  M^. 
Haines,  in  the  Illinois  Convention.  A  ssfe- 
cret  arrangement,  a  private  contract  or 
understanding,  by  which  the  affairs  of 
the  corporation  are  managed  directly  to 
the  interest  of  an  individual  or  of  a  com- 
bination of  individuals,  is  almost  always 
secret.  The  great  mass  of  the  stockhold- 
ers at  the  time  the  arrangement  is  made- 
know  nothing  about  it.  If  in  some 
months,  or,  possibly,  years  afterwards  the 
facts  come  to  be  known,  it  is  too  late  to 
apply  a  remedy.  Stockholders  who  may 
be  plundered  or  injured  cannot  appeal  to 
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the  courts  for  redress,  because  it  is  too 
late.  Tlio  transaction  has  passed  into  the 
history  of  tiae  company,  and  it  cannot  be 
undone.  Youcarinotgobaclitotlie2)oint  of 
time  wlien  the  abuse  ^s'as  proposed  and 
apply  your  check,  your  protection  to  tiie 
stockholders  who  are  liable  to  be  injured. 
The  only  mode  then  by  which  the  stock- 
holders themselves  and  by  which  the 
public  can  be  protected  against  abuse  in 
the  management  of  these  incorporated 
companies  is,  that  all  the  stockholders 
shall  be  able  to  know  all  the  time  what  is 
going  on  in  the  management  of  the  com- 
pany, and  if  anything  wrong  is  proposed, 
that  they  maj^  call  the  attention  of  the 
stockholders  generally'  to  it,  or  appeal  to 
a  court  for  an  injunction,  and  thus  check 
the  abuse  before  it  takes  an  irremediable 
form. 

In  this  point  of  view,  Mr.  Chairman, 
this  amendment  will  be  one  of  the  most 
salutary  checks  which  can  be  introduced 
into  the  Constitution  of  our  State.  All 
over  the  State,  Irom  one  of  the  great  rail- 
road companies  down  to  an  humble  gas 
or  water  company  in  a  town,  all  the  pro- 
ceedings of  these  incorporated  companies 
should  be  open  to  the  inspection  and 
knowledge  of  all  the  corporators  inter- 
<es,ted  in  them,  and  then  their  manage- 
ment will  receive  a  guarantee  and  a  pro- 
tection tliat  can  be  obtained  in  no  other 
manner  whatever. 

Mr.  Leak.  I  will  propose  an  amend- 
ment to  this  section.  I  am  in  favor  of  the 
principle  of  it,  but  I  think  the  language 
of  it  is  not  calculated  to  forward  the  ideas 
contemplated  by  tiie  committee.  There 
is  scarcely  an  incorporated  company  in 
the  State  that  allows  its  stockholders  a 
vote  for  every  share. 

Mr.  Darlington,    Oh,  yes. 

Mr.  Lear.  Very  few  of  them.  The 
State  banks  do  not.  They  vote  her  share 
up  to  a  certain  number  of  shares,  and 
■:then  they  have  one  vote  for  so  many 
:Shares. 

Mr.  Darlington.  The  great  majority 
is-'the  other  way. 

Mr.  Kaine.  Will  the  gentleman  from 
Bucks  allow  himself  to  be  interrupted? 

Mr.  Lear.    Certainly. 

Mr.  Kaine.  The  state  of  affairs  men- 
tioned by  the  gentleman  from  Bucks  as  to 
banks  is  as  represented  by  him  under  the 
general  banking  law  of  the  State,  but  in 
no  other  institution  that  I  know  of;  and 
.there  are  no  banks  in  existence,  I  believe, 
under  that  law. 


Mr.  Lear.  But  it  is  a  general  principle 
that  the  votes  diminish  as  the  shares  of 
stock  increase  in  number  ;  and  that  is  for 
the  protection  of  the  small  shareholders, 
and  it  is  a  very  proper  protection.  The 
proposition  I  offer  is  to  amend  by  striking 
out  in  the  second  line  all  after  the  word 
"shareholder,"  and  in  the  third  line  all 
preceding  the  word  "may,"  and  then  the 
section  will  read  : 

"In  all  elections  for  the  managing  offi- 
cers of  a  corporation,  each  member  or 
stockholder  may  cast  the  whole  number 
of  his  votes  for  one  candidate  or  distribute 
thein  upon  two  or  more  candidates,  as  he 
may  prefer." 

Striking  out  the  words  :  "Shall  have  as 
many  votes  as  he  has  shares,  multiplied 
by  the  number  of  officers  to  be  elected, 
and  he." 

It  then  allows  the  shareholder  to  have 
as  many  votes  as  he  has  by  the  particular 
act  of  incorporation  in  any  company  for 
all  the  managing  officers  to  be  elected, 
cumulating  them  on  one  or  more  as  he 
sees  proper  ;  and  it  strikes  out  that  part  of 
the  section  which  provides  for  his  having 
ttie  power  to  cast  as  many  votes  as  he  has 
shares,  multiplied  by  the  number  of  offi- 
cers to  be  elected.  Suppose  a  company  hav- 
ing one  hundred  shares  of  stock  and  having 
ten  directors  to  be  elected,  and  one  mem- 
ber has  twenty-five  shares  out  of  one  hun- 
dred ;  he  has  the  right  to  cast  a  vote  of 
two  hundred  and  fifty  for  a  single  mem- 
bqr,  and  it  seems  tome  it  is  doing  just 
that  which  the  Committee  on  Corpora- 
tions and  the  gentleman  from  Coiumbia 
(Mr.  Backalew)  did  not  intend  to  do.  It 
is  giving  a  very  large  power  to  persons 
who  hold  a  large  quantity  of  stock,  it  is 
giving  them  an  increased  power  in  a  geo- 
metrical ratio  over  those  who  have  small 
shares,  and  it  is  calculated  to  entirely 
"freeze  out" — to  use  an  expression  often 
used  in  companies  of  the  kind — those  who 
have  small  shares.  For  the  purpose  of 
protecting  them,  I  propose  to  strike  out 
these  words  which  give  a  right  to  a  vote 
in  all  companies  for  as  many  directors  as 
there  are  to  be  elected,  and  give  the 
shareholder  as  many  votes  for  one  direc- 
tor or  more  as  he  has  a  right  to  cast  for  the 
whole  of  them. 

Mr.  Darlington.  Mr.  Chairman:  I 
am  ojiposed  to  anything  in  the  Constitu- 
tion on  this  subject.  The  Legislature  are 
competent  to  prescribe  for  each  corjiora- 
tion  the^^  may  create  the  manner  in  which 
the  stockholders  or  shareholders  shall 
elect  their  officers.    There  has  never  been 
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found  any  difficult}'  on  this  suliject  in  the 
past  history  of  the  State,  and  I  do  not 
apprehend  an,v  will  befound  in  the  future. 
It  varies  somewhat ;  but  perhaps  a  very 
large  majoritj- — I  do  not  know  whetlier 
I  am  speaking  accurately  now,  or  not — 
perhaps  a  large  majority  of  all  the  private 
corporations  of  the  State  elect  their  officers 
and  managers  by  tlie  system  referred  to 
bj-  the  gentleman  from  Bucks. 

Mr.  K  AiNE.  I  rise  to  a  question  of  order. 
The  gentleman  is  not  addressing  the 
Chair  from  his  seat. 

The  Chairman.  The  point  of  order  is 
well  taken. 

]Mr.  Darlington.  If  the  gentleman 
prefers  that,  I  will  speak  from  my  seat, 
and  I  will  take  care  that  other  gentlemen 
do  the  same.  Now,  Mr.  Chairman,  I  do 
not  see  that  anything  will  be  gained  to 
tlie  Convention  ;  certainly  notliing  gained 
to  me,  and  no  inconvenience  imposed  up- 
on me  by  requiring  me  to  speak  from  my 
seat.  If  it  is  the  pleasure  of  any  gentle- 
man to  do  so,  I  recognize  it  as  a  right. 
Mr.  Chairman,  I  propose  to  sa^^  to  this 
committee  in  a  manlier  that  shall  be 
heard,  if  they  will  be  inclined  to  listen  to 
rae,  from  whatever  portion  of  the  House 
the}'  may  prefer  that  I  shall  speak,  what 
I  choose  to  say  in  debate  on  this  question. 

As  I  was  about  to  say,  the  great  major- 
ity of  the  private  corporations  in  this 
State  are  governed,  no  doubt,  by  the  rule 
referred  to  b}'  the  gentleman  froni  Bucks. 
It  is  not,  however,  universal.  There  are 
many  corporations  in  which  each  stock- 
holder has  a  vote  for  ever}'  share  he  holds 
in  the  corporation.  Whether  one  or  the 
other  mode  sliould  be  preferred  by  the 
members  and  owners  of  the  corporation, 
the  Legislature  have  generally  been  wil- 
ling to  accord  it  to  them.  No  difficulty  is 
experienced  in  having  a  corporation  or- 
ganized, as  the  parties  asking  its  incorpo- 
ration prefer.  I  know  that  of  late  times  it 
has  been  recognized  as  the  soundest  and 
the  best  course  to  allow  a  man  to  vote  and 
to  be  represented  in  the  stock  according 
to  his  interest  in  the  concern,  every  share 
being  entitled  to  a  vote.  I  think  I  may 
say  witli  safety  that  that  is  the  modern 
nt)tion  generally  adopted  by  the  Legisla- 
ture in  regard  to  all  private  corporations, 
wherever  it  is  asked. 

But,  be  that  as  it  may,  what  possible 
good  can  arise  from  making  it  a  constitu- 
tional provision  that  no  private  corpora- 
tion shall  ever  be  created  for  any  purpose 
except  upon  this  cumulative  plan  of  vot- 
ing?   Where  has  the  public  voice  been 


heard  anywhere  in  this  State  in  favor  of 
such  a  project  ?  Half  a  dozen  individuals, 
or  twenty,  if  you  please,  in  any  improved 
and  improving  town  within  our  borders, 
who  may  choose  to  associate  their  capital 
for  the  purpose  of  introducing  water  or 
gas  for  the  comfort  of  the  inhabitants  and 
the  improvement  of  the  town,  are  not, 
under  such  a  provision  as  tliis,  at  liberty 
to  associate  except  upon  this  cumulative 
plan  of  voting  for  officers. 

Wherefore  is  it  that  private  enterprise 
for  a  public  object  may  not  be  allowed  to 
associate  and  conduct  their  business  so 
long  as  the  public  are  not  aflected  by  it, 
in  whatever  mode  they  may  choose  to 
elect  their  officers? 

The  argument  of  the  gentleman  from 
Columbia,  (Mr.  Buckalew,)  that  this  plan 
will  protect  the  public  does  not  strike  me 
with  any  force.  The  public  take  care  to 
guard  themselves  by  proper  limitations 
upon  the  powers  of  the  corporation,  and 
the  law  affords  the  remedy  if  they  vio- 
lated their  character  by  quo  warranto;  by 
scire  facias  ;  to  repeal  the  charter  by  that 
provision  in  your  Constitution,  which, 
without  application  to  the  courts  at  all, 
authorizes  the  Legislature  to  repeal  auy 
charter  of  a  corporation  w'henever  they 
are  satisfied  that  it  is  against  the  public 
interest.  The  public  are  sufficiently  pro- 
tected because  they  have  the  entire  con- 
trol in  their  own  hands.  There  is  no  need 
for  it,  therefore,  on  that  account. 

Whom,  then,  are  you  protecting  by 
adopting  a  principle  like  this  ?  "Tiie  mi- 
nority," it  is  said;  and  there  lies  the 
secret.  It  is  again  an  attempt  to  place  in 
the  Constitution  of  your  State  a  principle 
that  the  minority  shall  govern,  and  by 
cumulating  their  votes  to  have  the  power 
of  a  majority.  It  is  more  objectionable, 
if  that  be  jiosrsible,  than  that  principle 
when  applied  to  the  political  government 
of  the  State,  because  it  attempts  to  deal 
with  the  private  property  and  private  en- 
terprise of  individuals  in  a  manner  un- 
known heretofore  to  the  Constitution, 
unknown  to  the  history  of  the  world,  an 
innovation,  an  improvement  as  is  sug- 
gested, the  value  of  v^hich  remains  yet  to 
be  tested,  even  although  they  may  have 
adopted  it  in  Illinois  and  changed  the 
fundamental  principle  which  lies  at  the 
root  of  our  government,  and  which  ought 
to  lie  at  the  root  of  the  government  of 
every  corporation  by  refusing  to  a  ma- 
jority, those  most  interested  in  the  man- 
agement and  well-being  of  the  corpora- 
tion, the  right  to  control  its  movements. 
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I  do  not  know  that  I  can  make  myself 
any  more  clearly  understood  than  I  have 
done,  and,  therefore,  I  do  not  propose  to 
add  anything  to  what  I  have  said  on  this 
subject.  I  am  opposed  to  the  i>rincipleas 
applicable  to  i^rivate  interests  as  well  as  to 
the  government  as  a  heresy  in  legislation 
and  a  worse  heresy  when  put  in  the  fun- 
damental law. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Bucks  (Mr.  Lear.) 

The  amendment  to  the  amendment  was 
rejected ;  less  than  a  quorum  voting  in 
the  affirmative. 

Mr.  CuYLER.  Mr.  Chairman:  I  said 
what  I  desired  to  say  yesterday  with  re- 
gard to  this  section  and  wish  now  only  to 
add  a  word  or  two  after  what  has  fallen 
from  the  gentleman  from  Columbia  (Mr. 
Buckalew.)  I  fail  myself  to  discover  one 
single  valuable  practical  thought  in  this 
section.    I  see  in  it  nothing  of  good. 

The  Chairman.  The  Chair  will  re- 
mind the  gentleman  from  Philadelphia 
that  having  spoken  once  on  this  section  he 
is  debarred  that  privilege  unless  it  be  the 
pleasure  of  the  Convention  that  he  shall 
proceed. 

Mr.  Dallas.  I  move  that  he  have  leave 
to  proceed. 

Mr.  CuYLEK.    1  do  not  ask  it. 

The  CrfAiRMAN.  The  question  is  on 
the  section. 

The  section  was  agreed  to  ;  there  being 
on  a  division,  ayes  thirty-six,  noes  thirty- 
two. 

The  Chairman.  Section  twelve  Avill 
be  read. 

The  Clerk  read  as  follows ; 

Section  12.  No  corix)rations,  except  for 
the  construction  of  railroads,  canals  and 
other  public  highways,  or  for  charitable, 
literary,  scientific  or  religious  purposes, 
shall  be  created  for  a  longer  period  than 
twenty  years. 

Mr.  Lilly.  I  think,  Mr.  Chairman, 
that  some  parts  of  this  section  are  ver>'  ob- 
jectionable and  should  not  be  adopted.  I 
do  not  know  thatthe  whole  section  should 
be  voted  down,  but  where  it  says  that  no 
corporations  except  for  the  construc^tion 
of  railroads,  canals  and  other  public  high- 
way's shall  have  their  charters  extended 
for  a  longer  time  than  twenty  years,  I 
think  that  the  Convention  should  hesitate 
l)efore  it  adopts  any  such  provision.  We 
have  hundreds  of  corporations  in  Penn- 
sylvania who  have  expended  their  money 
ill  such  manner  that  it  would  be  utterlj' 
impossible  for  them  to  make  a  settlement 


of  their  affairs  at  the  end  of  twenty  years, 
and  they  would  inevitably  be  forced  into 
liquidation,  unless  they  were  allowed  an 
extension  of  their  charters. 

I  have  in  my  mind's  eye,  at  this  time, 
the  case  of  one  corporation  to  which  I  will 
refer.  The  Bethlehem  iron  company,  of 
Bethlehem,  has  piled  up  in  the  shape  of 
stone,  iron,  brick,  itc,  in  furnaces  and 
rolling  mills  and  like  property,  probably 
a  million  and  a  half  of  dollars.  Why 
should  tliat  company  be  called  upon  at 
the  end  of  twent\'  j'ears  to  go  into  court 
and  ask  for  a  new  charter?  There  might 
be  parties  interested  in  preventing  the  ex- 
tension of  their  charter  who  would  force 
them  into  litigation  and  give  them,  per- 
haps, endless  trouble ;  whereas,  under  the 
perpetual  charter  they  could  go  on  and 
transact  bvisiness  the  same  as  thay  do 
now. 

I  look  upon  such  corporations  as  these 
large  manufacturing  companies  as  being 
as  permanent  as  railroads  or  canals,  and  I 
think  that  this  Convention  should  so  con- 
sider them.  Their  money  is  invested  in 
fixed  improvements  in  the  erection  of 
buildings  and  in  the  construction  of  val- 
uable works  which  are  only  reinunerative 
to  them  as  long  as  their  charters  exist. 
Why  should  any  such  arbitrary  provision 
as  this  compel  them  at  the  end  of  twenty 
yeai-s  to  find  all  these  improvements  value- 
less upon  their  hands,  and  force  them 
either  to  sell  their  property  to  othei-s  or 
organize  a  new  company  to  carrv  on  their 
business  if  they  failed  in  seci^riug  an  ex- 
tension of  their  charters?  It  n^ight  be 
perfectlj'  easy  for  banks,  insurance  com- 
panies and  corptorations  of  that  kind,  to  go 
into  liquidation  without  incurring  serious 
loss,  although  even  in  those  cases  the  ter- 
mination of  their  chartei-s  at  the  end  of 
twenty  years  would  subject  them  to  diffi- 
cultj'  and,  perliaps,  to  great  injustice. 
Still  I  would  not  so  particularly  object  to 
the  provisions  of  this  section  if  it  only  ap- 
plied to  monoyetl  institutions;  but  asitis, 
applying  to  manufacturing  companies,  I 
think  it  is  entirely  too  sweeping,  and  I 
liope  that  this  Convention  will  at  least 
vote  down  this  part  of  the  section. 

I  do  not  think  that  it  is  necessary  for 
me  to  go  on  and  elaborate  this  section 
fiuther.  I  take  it  for  granted  that  every 
sensible  man  within  the  sound  of  my 
voice  will  certainly  see  this  subject  from 
the  same  standpoint  that  1  do.  If  the 
section  were  adopted  all  sorts  of  manu- 
facturing enterprises  would  be  very  much 
crippleiL     It  would  compel  them  all  to 
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go  into  court  at  the  expiration  of  twenty 
years  and  ask  for  a  new  charter,  and  this 
might  1)6  attended  with  a  great  deal  of  in- 
convenience. Therefore  I  liojie  that  the 
section  will  either  be  voted  down  or  so 
amended  as  to  exclude  troni  its  opera- 
tions corporations  such  as  I  have  re- 
ferred to. 

Mr.  Carey.  Mr.  Chairman :  At  the 
last  session  of  the  Legislature  that  body 
came  very  near  recognizijig-  the  right  of  all 
men  to  associate  together  and  do  business 
with  one  another  and  with  the  world,  on 
such  terms  as  might  be  most  agreeable  to 
them,  whether  of  limited  or  unlimited 
iiabilitj',  and  to  continue  doing  so  for  any 
length  of  time  that  ihe^'  would  prefer. 
That  was  a  step  toward  freedom.  The 
next  step  would  be  to  declare  the  absolute 
right  of  all  jieople  to  associate,  as  they 
now  do  in  all  the  New  England  .States,  as 
they  do  in  the  State  of  New  York,  as  they 
do  in  the  State  of  Ohio,  for  ten,  fifty,  or 
one  hundred  years  if  you  like,  and  to  de- 
termine, under  proper  regulations,  what 
the  terms  on  which  they  shall  trade 
will  be.  In  England  this  has  been  car- 
ried, as  I  said  yesterday,  to  as  near  perfec- 
tion as  possible.  The  right  is  there  fairly 
recognized.  Any  amendment  in  that  di- 
rection is  a  movement  in  the  direction  of 
civilization.  This  section,  I  think,  is  a 
relic  of  barbarism:  it  is  going  back  in- 
stead of  going  forward,  and  I  do  most 
earnestly  trust  that  it  may  be  voted  down. 

The  Chairman.  The  question  is  uimn 
the  section. 

The  section  was  rejected. 

The  Chairman.  The  thirteenth  sec- 
tion will  be  read. 

The  Clerk  read  as  follows: 

Section  13.  No  foreign  corporation 
shall  hold  any  real  estate  in  this  State  ; 
and  no  such  corporation  shall  do  any  bus- 
iness in  any  cit\^  or  county  of  the  State 
without  having  a  known  place  of  business 
in  such  city  or  county  and  an  authorized 
agent  upon  whom  process  may  be  served, 

Mr.  Brodhead.  In  my  opinion  this  sec- 
tion is,  as  Mr.  Carey  has  just  said  of  the  pre- 
ceding one,  a  relic  of  barbarism.  The 
idea  that  the  citizens  of  other  States  or  a 
foreign  corporation  shall  not  come  into 
this  Commonwealth  and  spend  their 
monej''  in  the  development  of  the  re- 
sources of  Pennsylvania,  is  certainly  a 
step  backward,  and  I  therefore  move  to 
amend  by  striking  out  all  after  the  word 
"shall,"'  where  it  first  occurs,  down  to  and 
including  the  word  "shall"  where  it  oc- 
curs the  second  time. 


^Ir.  MacConnei.e.    Mr.  Chairman:    I 

hope  that  this  amendment  will  prevail. 
I  think  as  the  section  is  reported  it  would 
certainly  be  unwise  to  adopt  it.  Its  ef- 
fect upon  the  manufacturing  companies 
of  the  State  which  are  owned  by  foreign 
capitalists,  would  be  extremely  disastrous. 
We  have  in  Allegheny  county  a  corpora- 
tion incorpoi-ated  under  the  laws  of  Mass- 
achusetts. That  corporation,  under  an 
act  of  Assembly  passed  many  years  ago, 
purchased  a  very  valuable  piece  of  ground 
at  McKeesport,  on  the  Monongahela  river, 
opposite  the  mouth  of  the  Youghiougheny 
river,  and  erected  a  very  extensive  series 
of  tube  works,  for  tho  manufacture  of 
iron  tubes.  They  employ  several  hun- 
dred hands  in  the  carrying  on  of  their  bus- 
iness. Yet  if  you  adopt  this  section  as  re- 
ported from  the  Committee  on  Private 
Corporations,  it  seems  to  me  it  would 
threaten  the  whole  ot  this  property.  I 
consider  it  unsafe  to  put  any  such  provis- 
ion into  our  Constitution.  There  are 
large  numbersof  corporations  in  the  oil  re- 
gions in  which  the  capital  invested  is  sup- 
plied from  foreign  sources.  There  are 
railroads  within  the  Commonwealth,  in- 
corporated by  the  I^egislature  of  the  Com- 
monwealth, at  whom  this  section  strikes 
a  severe  blow.  I  hope  the  amendment 
will  prevail. 

]\[r.  Carey.  We  have  been  urged  to 
abolish  the  usury  laws  on  the  ground  that 
they  had  a  tendency  to  drive  capital  from 
the  State.  Now  we  are  asked  to  so  pro- 
vide as  to  prevent  capital  from  coming 
into  the  State.  This  section  simply  pro- 
vides that  we  will  not  allow  foreigners  to 
come  here  and  buy  our  land.  I  most 
earnestly  trust  that  the  amendment  will 
lirevail. 

Mr.  BiGLER.  I  unite  with  that  expres- 
sion. I  live  in  a  section  of  the  State 
which  needs  capital  very  much.  We 
should  be  a  very  prosperous  peojile  in 
that  section  if  the  great  resources  of  that 
country  could  be  develoiied,  if  we  could 
induce  foreign  capital— and  1  mean  by 
that  capital  from  other  States— to  come  in 
there  and  purchase  largely  of  that  wild 
country  and  develop  its  resources.  I  sin- 
cerely hope  the  amendment  of  the  dele- 
nate  from  Northampton  will  be  adopted. 

Mr.  T.  H.  B.  Patterson.  I  ask  that  the 
amendment  be  read. 

The  Clerk.  The  amendment  is  to 
strike  out  the  words,  "shall  hold  any  real 
estate  in  this  State,  and  no  such  corpora- 
tion."' 
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Mr.  T.  H.  B.  Pattersox.  How  will 
the  section  then  read  ? 

The  Cleric  read  as  follows  : 

"No  foreign  corporation  shall  do  any 
business  in  any  city  or  county  in  the 
State  without  having  a  known  place  of 
business  in  such  city  or  county  and  an 
autliorized  agent  upon  whom  process  may 
be  served. 

The  amendment  was  agreed  to. 

Ihe  Chairmax.  The  question  is  on 
the  section  as  amended. 

Mr.  Minor.  It  seems  to  me,  sir,  that 
the  amendment  lias  been  properly  car- 
ried and  that  now  tlie  rest  of  the  section 
should  be  voted  down.  There  is  nothing 
ill  it  excepting  a  regulation  that  foreign 
corporations  shall  have  an  agent  in  the 
State  upon  whom  proper  notice  shall  be 
served  ;  and  all  that  matter  should  be 
regulated  by  the  Legislature. 

Mr.  Kaine.     It  is  now. 

Mr.  Minor.  There  is  no  need  of  the 
residue  of  this  section. 

The  Chairman.  The  question  is  on 
the  section  as  amended. 

The  section  was  agreed  to,  there  being 
on  a  division  ayes  forty,  noes  twenty-two. 

The  Chairman.  The  Clerk  will  read 
the  fourteenth  section. 

The  Clerk  rea"*  as  follows : 

Section  14.  No  corporation  shall  en- 
gage in  any  other  business  than  that  ex- 
pressly authori/>ed  in  its  charter,  nor  shall 
it  take  or  hold  any  real  estate  except 
what  may  be  necessary  and  proper  for 
its  legitimate  business. 

Mr.  CoRBETT-  I  hope  that  this  will  be 
voted  down.  I  think  tiiat  is  tlio  law  of 
the  land  without  either  a  constitutional 
provision  or  any  legislative  enactment. 

ISIr.  Bartholomew.  I  otier  the  fol- 
lowing amendment,  to  come  in  at  the  end 
of  the  section  : 

"And  the  Legislature  is  hereby  pro- 
hibited from  depriving  any  person  of  an 
appeal  from  any  preliminary  assessment 
of  damages  made  by  viewers  or  otherwise ; 
and  the  hnal  determination  of  the  amount 
of  such  damages  shall  in  all  such  cases  of 
appeal  be  determined  by  a  jnrj'." 

I  desire  to  say  just  one  word  on  this 
amendment.  It  is  for  the  purpose  of  giv- 
ing to  a  party  whose  property  has  been 
taken  by  a  corporation  for  legitimate  pur- 
poses, and  damages  have  been  assessed 
by  viewers,  a  right  of  ap])eal  from  that  as- 
sessment. I  understand  that  the  Penn- 
sylvania railroad  company  have  an  act  of 
Assembly  which  makes  the  assessn>ent  of 
damages  by  viewers  liual  and  conclusive 


as  between  the  parties,  without  anj'-  right 
of  appeal.  It  strikes  me  that  this  is  a  de- 
privation of  the  guaranteed  right  of  every 
man  to  have  a  question  of  property  deter- 
mined by  a  jury  of  his  countrymen.  In 
all  cases  the  party  should  have  the  right 
of  appeal,  and  the  determination  of  the 
amount  of  damages  should  stand  to  be 
fixed  by  a  jury  of  the  country. 

Mr.  Bkjler.  I  do  not  see  that  the 
amendment  of^  the  gentleman  from 
Schuylkill  has  any  relevancy  at  the  end 
of  this  section.  He  can  well  offer  his 
proposition  as  an  independent  section;  l;)ut 
I  do  not  see  how  it  can  come  in  as  an 
amendment  to  the  section  which  is  now 
before  the  committee  of  the  whole.  I 
suggest  to  him  therefore  to  allow  the  sec- 
tion to  be  first  disposed  of. 

Mr.  Bartholomew.  The  gentleman 
from  Clearfield  if  he  will  look  at  this  sec. 
tion  will  see  thitit  is  susceptible  of  this 
amendment.  Tiie  section  reads,  "No  cor- 
poration shall  engage  in  any  other  busi- 
ness than  that  expressly  authorized  in  its 
charter,  nor  shall  it  take  or  hold  any  real 
estate  except  what  maj-  be  necessary  and 
proper  for  its  legitimate  business."  Now, 
I  provide  by  this  amendment  that  when 
any  corporation  does  take  such  property 
for  its  legitunate  business  as  it  is  entitled 
to  take,  it  .shall  not  take  it  and  fix  the 
damages  by  a  verdict  of  viewers,  without 
tlie  right  of  appeal  to  a  court  and  jury  to 
detern:!ine  finally  the  amount  that  is  due. 

Mr.  Lilly.  I  think  the  section  ought 
to  be  made  in  one  respect  more  specific. 
I  think  that  corporations  should  be  al- 
lowed to  take  property  in  payment  oj 
debts.  For  instance,  an  iron  company 
selling  one  hundred  tliousand  tons  of  iron 
ought  certainly  to  be  allowed  to  get 
judgment  and  levy  on  real  estate  and  sell 
it  in  order  to  pay  the  debts  that  may  hon- 
estly be  due  it.  It  might  be  stipulated 
that  such  a  company  should  bo  allowed  to 
hold  the  real  estate  only  so  long  as  is  nec- 
essary to  make  a  transfer  of  it;  but  that 
much  at  least  is  certainly  necessary.  It 
appears  to  me  that  thoy  should  not  be  cut 
ott'  from  the  opportunity  of  doing  that. 

Mr.  Woodward.     That  is  not  atfected. 

Mr.  TiiLLY.  If  the  construction  which 
the  gentleman  fiT>ni  Piiiladelpliia  i>uts  on 
it  is  correct,  I  have  no  objection. 

Mr.  Woodward.  All  corporations  who 
buy  in  real  estate  to  satisfy  debts  hon- 
estly contracted,  ai^o  permitted  to  hold  it, 
although  their  charters  forbid  them  to 
hold  real  estate  except  for  their  legiti- 
mate business.    It  is  legitimate  business 
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to  secure  their  debts;  and  the  buying  in 
of  real  estate  may  be  necessary  for  that 
purpose.  There  can  be  no  doubt,  I  think, 
as  to  the  construction.  I  never  heard  a 
doubt  sup,gested  before. 

Mr.  CoKBETT.  I  hope  that  this  amend- 
ment will  not  be  adopted  as  a  part  of  this 
section,  because  it  is  not  germane  to  it. 
Tlie  article  reported  by  the  Committee  oji 
Railroads  and  Canals,  and  passed  through 
the  committee  of  the  whole,  has  a  section 
with  reference  to  the  assessment  of  dam- 
ages. If  this  was  moved  there,  I  should 
probably  vote  for  it,  and  I  do  not  know 
but  tliat  the  amendment  itself  has  merit 
in  it;  but  certainly  it  is  not  germane  to 
tiiis  section  and  ougiit  not  to  come  in 
here. 

The  amendment  was  agreed  to. 

The  Chairman.  Tlie  question  is  on  the 
section  as  amended. 

The  section  as  amended  was  agreed  to, 
there  being  on  a  division  ayes  fifty-two  ; 
noes  not  counted. 

The  CiiAiRMAX.  The  fifteenth  section 
will  be  read. 

The  Clerk  read  as  follows : 

Section  15.  Tlie  franchise,  the  rolling 
stock,  and  movable  property  of  all  cor- 
porations shall  be  deemed  personal  pro- 
perty, and  shall  be  liable  as  such  to  exe- 
cution and  sale  for  their  debts. 

Mr.  CuYLBR.  Mr.  Chairman:  What 
is  to  become  of  corporations  under  the 
operation  of  such  a  section?  I  suppose 
there  is  no  transporting  corporation  in  the 
State  that  has  not  a  mortgage,  some  of 
them  two  or  three  mortgages;  and  the 
mortgage  covers  all  that  is  necessary  to 
execute  the  franchise  of  the  company, 
covers  not  only  its  road  bed  but  covers  its 
rolling  stock,  covers  the  very  fuel  pro- 
vided for  its  engines,  covers  the  very  oil, 
everything  that  is  necessary  for  the  exe- 
cution of  the  franchise.  How  are  we  to 
take  away  from  those  who  hold  bonds 
under  these  mortgages  the  property  that 
is  thus  pledged  to  them  ?  By  what  posi- 
bility  can  this  Convention  do  ii  ?  Of  what 
use  will  the  railroad  be  after  it  is  stripped 
of  all  that  makes  it  valuable  as  a  rail- 
road ? 

It  is  for  reasons  like  these  that  our 
courts  have  held  that  you  cannot  reach 
the  rolling  stock,  the  fuel,  and  that  which 
is  necessary  to  execute  the  franchise  of  a 
transporting  corporation  under  the  ordi- 
nary process  of  the  law.  You  may  se- 
questrate, you  may  seize  the  property  and 
operate  it  for  the  benefit  of  the  creditor, 
but  you  cannot  take  away  from  that  pro^j- 


erty  all  that  makes  it  valuable  asproj^erty. 
If  you  do  that  you  put  an  end  to  every- 
thing that  induces  men  to  loan  the  monej'- 
which  is  to  enable  these  works  to  be  con- 
structed. 

A  section  like  this  is  simply  revolution- 
ary and  operates  as  a  perfect  destruction 
to  every  transporting  cor^^oration.  I  hojje 
it  will  not  prevail. 

Mr.  Cochran.  Mr.  Chairman:  It  is  very 
evident  that  where  there  has  been  a  con- 
tract executed  and  the  rolling  stock  and 
other  property  of  a  corporation  has  passed 
under  that  contract  and  is  pledged,  it  is 
not  in  the  power  of  this  Convention,  as  I 
apprehend,  to  interfere  with  it;  but  that 
is  no  reason,  it  appears  to  me,  why  we 
should  not  establish  a  good  general  princi- 
ple and  let  it  apply  in  all  cases  where  it  is 
applicable  under  the  law  and  the  Consti- 
tution of  the  State.  If  there  are  certain 
corporations  that  have  so  covered  up  their 
property  as  that  their  outside  creditors 
cannot  touch  it,  I  suppose  we  must  sub- 
mit to  it,  if  they  had  legal  authorit}^  to  do 
so  ;  but  where  there  are  corporations  that 
have  not  yet  done  that  and  where  there 
is  an  oppoiitunity  of  getting  a.t  their  pro- 
perty in  order  to  compel  them  to  pay  their 
honest  debts>  it  appears  to  me  that  it  is  no 
reason  in  the  world  why  creditors  should 
not  have  the  same  right  against  their  per- 
sonal property  as  they  have  against  the 
personal  property  of  individuals, 

Mr.  Campbell.  Mr.  Chairjuan :  I 
think  we  ought  to  jxass  this  section.  The 
very  statement  made  by  my  colleague 
from  Philadelphia,  (Mr.  Cuyler,)  that 
yon  cannot,  under  our  present  law,  reach 
the  rolling  stock  of  a  corporation  for  ordi- 
nary debts,  is  a  sufficient  reason  for  the 
adoption  of  the  section.  I  do  not  see  why 
we  should  make  any  distinction  between 
corporationsand  private  individuals  as  to 
the  property  that  they  respectively  own. 
If  either  a  corporation  or  an  individual 
incurs  an  honest  debt,  all  the  pi-operty 
that  it  or  he  owns  should  be  alike  subject 
to  execution  and  sale  for  that  debt.  We 
should  place  the  corporation  on  the  same 
level  with  an  individual. 

Mr.  Harry  White.  Mr.  Chairman  : 
With  all  deference  to  legal  gentlemen 
here  of  very  large  experience,  I  must  call 
attention  to  the  fact  that  this  is  l)ut  a  re- 
iteration of  our  present  act  of  Assembly 
on  this  subject.  I  hold  in  my  hand  the 
act  of  Assembly  of  1870,  the  passage  of 
which  I  recollect  very  well,  which  pro- 
vides : 


612 


DEBATES  OF  THE 


"In  addition  to  the  provisions  of  the 
sixty-second  section  of  the  act  of  the  six- 
teenth day  of  June,  1836,  rehiting  to  exe- 
cutions, and  in  lieu  of  the  provisions  or 
Ijroceedings  by  sequestration  under  said 
act,  the  plaintiff  or  assigns  in  any  judg- 
ment against  any  corporation  not  except- 
ed by  said  act,  may  have  execution  by 
fieri  facias  issued  from  the  court  wherein 
said  judgment  is  entered,  which  shall 
command  the  sheriff  or  other  officer  to 
levy  the  sum  of  said  judgment,  with  in- 
terest and  costs  of  suit,  of  any  personal, 
mixed,  or  real  property,  fi-anchises  and 
rights  of  such  corporation,  asid  thereupon 
proceed  and  sell  the  same,  excepting 
lands  held  in  fee,  which  latter  shall  be 
proceeded  against  and  sold  in  the  irvanner 
provided  in  cases  for  the  sale  of  real  es- 
tate." 

Under  this  act  of  Assembly  numerous 
instances  have  occurred  within  my  knowl- 
edge— not  in  my  practice  at  all,  but  within 
my  knowledge — of  the  sale  of  the  personal 
property  of  railroad  corporations  and  of 
franchises,  and  by  subsequent  acts  of  As- 
sembly, or  possibly  prior  acts  of  Assem- 
bly', I  do  not  know  which,  the  purchasers 
are  authorized  to  re-organize  to  continiio 
the  business. 

Mr.  Sharpe.  I  should  like  to  ask  the 
gentleman  a  question.  Was  not  that  law 
repealed  ? 

Mr.  Harky  White.    No,  sir. 

Mr.  iSharpe.  Was  not  there  an  effort 
made  to  have  it  repealed  ? 

Mr.  Harry  White.  Quite  likety  there 
was,  though  I  do  not  recall  it.  It  Avas  not 
repealed  to  my  knowledge. 

Mr.  CuYLER.  The  law  was  repealed 
and  re-enaoted  at  the  same  session  of  the 
Legislature ;  but  the  law  is  an  infamy 
upon  the  statute  Ijook  of  Pennsylvania, 
and  if  I  had  the  floor  to  speak,  I  could 
demonstrate  it. 

Mr.  Harry  White.  I  do  not  re-call 
the  fact  of  the  repeal.  I  know  that  to-day 
this  law  is  on  the  statute  book.  I  know 
furthermore  that  this  law  was  passed  over 
the  Governor's  veto,  and  it  is  well  enough 
that  gentlemen  should  know  the  fact  that 
we  have  a  law  of  that  kind. 

This  section  is  not  hostile  to  corpora- 
tions. It  may  be  to  the  prejudice  of  in- 
dividual stockholders.  I  can  conceive  of 
a  case  where  a  largo  corporation  may  bo 
a  creditor  of  a  struggling  railroad  com- 
pany, and  some  people,  small  subscribers 
in  the  locality,  have  paid  their  monej'  in 
good  faith,  and  it  is  the  desire  of  the  large 
stockholders,  the  big  fish,  to  swallow  up 


the  little  fish,  and  it  is  very  easy  for  them 
to  reduce  their  claim  to  judgment  and 
sell  out  the  concern  and  deprive  the  poor 
stockholders  of  every  advantage. 

I  am  not  clear  that  this  section  should 
be  adopted,  not  on  account  of  the  corpora- 
tions, but  because  of  the  injustice  it  may 
do  to  small  and  honest  subscribers. 

Mr.  CUYLER.  Mr.  Chairman:  May  I 
have  the  indulgence  of  the  house  for  a 
brief  statement?  ["Yes."]  About  four 
or  five  years  ago  certain  individuals  in 
Pennsylvania  who  were  interested  in  get- 
ting possession  of  aline  of  railway  from  a 
coal  mine  down  to  the  Trevorton  Basin, had 
this  act  of  Assembly  jaassed  through  the 
Legislature  unknown  to  anybody.  In- 
deed it  has  been  sometimes  doubted 
whether  it  really  was  passed  at  all  ; 
whether  it  did  not  simply  appear  on  the 
statute  book  without  ever  having  had  the 
action  of  that  body.  Under  it  an  individ- 
ual holder  of  a  coupon  of  one  of  the  bonds 
of  the  company  obtained  a  judgment  be- 
fore an  alderman  in  one  of  the  counties  of 
this  State,  sold  the  whole  work  at  a  sher- 
iff's  sale  under  a  judgment  obtained  for 
an  amount  less  than  one  hundred  dollars, 
the  mortgage  being,  I  think,  §31)0,000. 
Foreign  holders  who  held  very  largely  of 
the  bonds  of  the  company  applied  to 
counsel  in  this  city  and  sought  an  injunc- 
tion to  restrain  the  organization  of  a  com- 
pany under  that  sale.  An  injunction  was 
granted  by  the  Supreme  Court,  first  at 
nisi  priics,  and  afterwards  continued  by 
the  Supreme  Court  in  banc,  declaring 
this  section  in  substance  to  be  violative  of 
common  honesty  and  common  right.  A 
compromise  then  took  place  whereby 
about  two-thirds  of  the  amount  of  the 
mortgage  was  paid ;  and  thus  the  ques- 
tion was  withdrawn  from  final  adjudica- 
tion. At  the  next  session  of  the  Legisla- 
ture afterward,  to  wit,  the  session  of  1870, 
that  law  was  repealed ;  but  by  some  of 
that  marvellous  magic  which  had  been 
made  instrumental  in  its  original  passage, 
it  was  re-enacted  at  the  same  session  ;  and 
thus  does  it  appear  on  the  statute  laws  of 
1870  as  having  been  both  repealed  and 
enacted  at  the  same  session. 

But  let  us  think  for  a  moment  just  what 
that  section  does.  Under  that  section  it 
would  be  competent  for  an  individual 
bondholder  of  the  Pennsylvania  railroad 
company  to  obtain  a  judgment  on  a  single 
coupon  in  some  obscure  counts'-  of  this 
Commonwealth  for  thirty  dollars,  and 
within  tlie  bounds  of  that  county  to  sell 
out  that  corporation,  all  its  property,  to 
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divest  all  its  mortgages,  and,  if  it  is  good 
law,  transfer  the  whole  propertj'  to  the 
sheriff's  vendee. 

If  this  Convention  is  prepared  to  accejit 
the  doctrine  of  the  gentleman  from  Indi- 
ana and  to  believe  that  the  Supreme 
Court  of  Pennsjdvania  will  maintain  a  sale 
thus  had  to  be  a  lawful  sale,  then  the  view 
that  he  takes  of  this  qnesiion  is  correct ; 
but  otherwise  it  is  not  correct. 

Mr.  Hakry  White.  Will  the  gentle- 
man allow  me  to  interrupt  him? 

Mr.  CuYLER.     Certainly. 

Mr.  Harry  White.  The  delegate  mis- 
apprehends me.  I  did  not  say  that  I  was 
in  favor  of  the  policy  ;  I  was  merely  re- 
ferring to  what  the  law  is. 

Mr.  CuYLER.  I  understood  the  gentle- 
man so  to  state.  I  do  not  believe  that  the 
law  is  so.  In  the  solitar\^  instance  in 
which  a  question  ever  come  before  the  Su- 
preme Court  under  it,  the  Supreme  Court 
granted  the  injunction,  it  being  on  an  ap- 
peal from  a  motion  for  a  preliminary  in- 
jnnction  in  which  the  injunction  had  been 
granted  ;  but  before  the  question  came  up 
for  tinal  hearing  a  compromise  took  place 
and  there  never  was  a  final  decision  of 
the  court.  My  word  for  it,  whenever  it 
does  come  to  a  final  decision,  that  act  will 
be  blotted  out,  for  it  is  so  infamously 
wrong  and  so  infamously  unjust  that  no 
court  could  fairly  or  honestly  maintain 
it  to  be  the  law  of  the  State. 

Mr.  Cochran.  Will  the  gentleman  al- 
low me  to  interrupt  him  ? 

Mr.  CuYLER.     Certainly. 

Mr.  CocHRAX.  My  impression  is — the 
gentleman  from  Greene  (Mr.  C.  A.  Black) 
is  familiar  with  it,  and  he  can  correct  me 
if  I  am  wrong — that  a  case  was  taken  up 
from  Greene  county  to  the  Supreme  Court, 
and  the  Supreme  Court  decided  that  the 
act  of  1870,  allowing  a  writ  of  fieri  facias, 
was  valid,  and  that  it  superceded  the  pro- 
cess by  sequestration. 

Mr.  Harry'  White.     That  is  correct. 

Mr.  Cuyler.  I  was  not  aware  of  that; 
but  in  the  other  case  to  which  I  alluded, 
Avhich  occurred  as  recently  as  1871,  an  in- 
junction was  granted  and  was  maintained 
by  the  court  in  banc.  That  was  the  case 
of  Pickersgill  vs.  The  Trevorton  Coal  and 
Iron  company.  I  presume  that  no  mort- 
gage is  placed  by  a  corporation  in  this 
State  on  its  property,  except  under  au- 
thority of  an  act  of  Assembly.  The  char- 
ter of  the  company  or  some  supplement  to 
it  authorizes  the  corporation  to  mortgage 
its  property  and  to  mortgage  its  fran- 
chise and  to  mortgage  all  that  is  requi- 


site to  the  execution  of  its  franchise.  In 
other  words,  the  railroad  company  exe- 
cuting a  mortgage  is  authorized,  by  the 
law  that  empowers  it  to  execute  the  mort- 
gage, to  mortgage  its  rolling  stock  and 
everything  else  that  is  requisite  to  the 
execution  of  its  franchise.  If  that  mort- 
gage was  executed  by  lawful  authority 
how  would  the  Legislature  authorize  the 
sale  under  -a  fi.  fa.  of  the  pledged  property 
in  such  a  way  as  to  divest  it  from  the 
pledge  ? 

Mr.  SiiARPE.  If  the  gentleman  will 
pardon  me,  I  should  like  to  ask  him 
whether  this  section  could  aftect  property 
that  is  covered  by  a  mortgage  ? 

Mr.  CuYLER.    I  do  not  think  it  could. 

ISIr.  SiiARPE.  Then  so  far  as  the  argu- 
ment the  gentleman  is  making  a)x)ut 
mortgaged  property  is  concerned,  it 
would  not  apply  to  cases  of  that  kind.  I 
desire  to  know  of  the  gentleman  what  ob- 
jection can  there  be  to  a  provision,  apply- 
ing to  cases  arising  hereafter,  that  a  junior 
judgment  creditor  could  not  take  in  exe- 
cution any  property  encumbered  by  a 
prior  mortgage  ? 

Mr.  Cuyler.  Let  us  see.  As  to  all 
the  existing  cor^wrations  of  the  State 
which  have  created  mortgages,  the  argu- 
ment of  the  gentleman  concedes  that  this 
section  will  be  wholly  inoperative.  Now, 
of  what  use  is  it  to  be  outside  of  that,  sup- 
posing you  pass  it?  In  the  first  place,  if 
it  has  any  A-alue  at  all,  it  draws  a  broad 
line  of  discrimination  between  all  the  ex- 
isting mortgages  and  those  that  may  here- 
after be  created.  No  corporate  mortgage 
that  now  exists  could  be  touched  or  dis- 
turbed by  it  in  the  slightest  degree  ;  but 
it  would  operate  only  upon  future  mort- 
gages. What  would  be  its  eft'ect  there? 
What  railroad  company  could  borrow  on 
the  simple  mortgage  of  its  road-bed  and 
grade  ?  What  transporting  company  could 
borrow  if  its  moi-tgage  did  not  carry  with 
it  to  the  bondholder  the  security  of  that  by 
which  the  franchise  is  operated  and  made 
effectual.  You  might  as  well  make  the 
section  read,  "there  shall  be  no  such  cor- 
porations," because  none  of  them  are 
created  without  borrowing  ;  and  when 
you  pass  a  section  like  this  you  take 
away  from  them  the  power  of  borrowing 
wholly.  It  then  becomes  a  thing  utterly 
impi-acticable.  It  has  no  real  value.  It 
is  simplj'  saying,  "you  shall  not  do  by 
notorious  agreement,  knowledee  of  which 
is  communicated  in  the  same  way  that 
the  law  communiciites  knowledge  of  all 
other    agreements,    to   everbody  having 
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transactions  Avith  tlie  corporation,  that 
which  is  necessary  to  create  the  corpora- 
tion and  vitalize  it  and  make  it  an  effi- 
cient instrnment  for  the  pnbiic  good  ;  you 
shall  not  mortgage  (For  it  amounts  to 
that)  the  rolling  stock  of  the  railroad ; 
you  shall  not  mortgage  an\'thing  that  has 
to  do  with  the  operations  of  the  corpora- 
tion ;  you  shall  not  mortgage  that  by  the 
mortgage  of  which  alone  you  can  secure 
the  money  that  would  enable  you  to 
make  the  public  improvement."  It  is  to 
put  a  stop  to  public  improvement  entirely. 
That  is  the  practical  effect  of  it. 

Mr.  CuRTiN.  Will  the  gentleman 
allow  me  to  ask  him  a  question  ? 

Mr.  CuYLER.     Certainly. 

Mr.  CuRTiN.  If  we  pass  this  section, 
and  the  property  of  a  railroad  company 
is  regarded  as  personal  property,  and  a 
judgment  is  obtained  by  a  creditor  and 
the  personal  property  is  sold,  as  is  the 
personal  property  of  individuals,  could 
not  the  purchaser  take  it  awav?  Then 
what  would  become  of  the  railroad? 

Mr.  CuYLER.  I  ask  the  gentleman  if 
he  speaks  of  existing  corporations  or 
those  that  may  hereafter  be  incorporated? 

Mr.  GuRTiN.  Those  that  may  hereaf- 
ter be  incorporated. 

Mr.  CuYLKR.  It  would  be  practically 
out  of  the  power  of  the  Legislature,  if 
this  section  should  pass,  to  authorize  those 
corporations  that  may  hereafter  be  incor- 
porated to  mortgage  their  personal  pro- 
perty. They  would  not  be  able  to  do  it, 
and  therefore  the  creditor  could  buy  and 
could  remove  the  personal  property  if 
such  a  sale  took  place. 

Mr.  CuRTiN.  If  the  creditor  chooses  to 
levy  on  a  locomotive  or  any  other  pro- 
perty of  the  road  in  any  locality,  if  it  is 
regarded  as  other  personal  property, 
could  not  the  purchaser,  at  the  constable's 
or  sherifTf.''s  sale,  move  away  that  personal 
property  ? 

Mr.  Cutler.  He  could  take  it  away  if 
this  section  passes. 

Mr.  CuRTiN.  Then  it  seems  to  me  the 
section  must  be  very  absurd. 

Mr.  Sharpe.  Would  this  section  pre- 
vent a  future  mortgage  on  the  rolling 
stock?  I  ask  simply  for  information,  be- 
•  cnuse  I  wish  to  be  informed. 

Mr.  CuYEER.    Certainly  it  would. 

Mr.  Sharpe.  Might  not  the  company 
put  a  mortgage  on  its  franchises  and  roll- 
ing stock  which  could  not  be  touched  by 
a  j unior  creditor  ? 

Mr.  CuYi-KR.  No;  because  the  Legis- 
lature  could    not  take   away  from  any 


creditor,  junior  or  senior,  the  constitu- 
tional right  to  levy  on  all  the  movable 
property  of  that  road. 

Mr.  Mann.  Mr.  Chairman  :  The  inquiry 
of  the  gentleman  from  Centre  (Mr.  Cur- 
tin)  suggests  a  number  of  objections  to 
this  section  in  my  mind.  It  seems  to  me 
that  the  whole  effect  of  the  adoption  of 
the  section  will  be  to  discourage  the  con- 
struction of  railroads  in  those  sections  of 
the  State  where  the  people  now  need 
them.  It  will  operate  against  the  exist- 
ence of  feeble  railroad  companies  and 
will  have  no  possible  influence  on  those 
which  are  well-established  and  woll-con- 
diicted.  The  companies  hereafter  to  be 
organized  to  build  railroads,  of  necessity 
will  1)6  feeble  ones.  Great  lines  have  al- 
ready been  established  leading  through 
the  State  in  so  many  directions  that  the 
remaining  companies  to  be  hereafter  or- 
ganized must  necessarily  be  feeble  ones  ; 
and  this  section  will  bear  especially  hard 
upon  them  for  the  reasonsgiven  by  the  gen- 
tleman from  Philadelphia  (Mr.  Cuyler) 
and  for  the  reasons  which  are  very  largely 
suggested  by  the  inquiry  of  the  gentleman 
from  Centre.  They  will  be  unable  to  secure 
credit  if  any  individual  who  may  obtain 
a  small  judgment  against  them  may  sell 
out  their  rolling  stock,  if  they  happen  to 
have  any,  and  their  franchises,  and  may 
take  away  from  them  their  charters.  If 
this  section  is  adopted,  the  constable  in 
any  township  may  sell  the  charter  of  those 
companies  away  from  them  ;  and  it  might 
be  for  the  interest  of  some  wealthy  com- 
pany to  pay  all  it  would  cost  to  take  the 
charter  and  lock  it  up. 

The  act  of  Assembly  quoted  by  the  gen- 
tleman from  Indiana  (Mr.  Ilarr^^  White) 
was  about  to  go  into  operation  in  the 
spring  of  1S71,  and  hence  the  friends  of 
the  ISIuncy  Creek  railroad  company  came 
to  the  Legislature  and  asked  that  it  be  re- 
pealed so  far  as  it  related  to  that  com- 
pany, and  the  argument  presented  was  so 
strong  that  the  Legislature  repealed  that 
law  as  to  the  Muncy  Creek  railroad,  be- 
cause an  execution  in  the  hands  of  a  con- 
stable was  about  to  sell  out  the  franchises 
of  that  road  then  being  constructed,  and 
it  was  an  improvement  which  the  people 
of  Muncy  and  of  the  vallej^  of  Mnncy 
Creek  Avere  in  great  need  of.  Its  com- 
pletion was  calculated  to  develop  that 
section  of  the  country  largely  and  was  an 
improvement  of  great  value  to  them  ;  but 
unfoi-tunately  they  became  involved  and 
embarrassed,  and  they  were  about  to  lose 
their  franchise  when  the  Legislature  canio 
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to  their  aid  and  repeated  the  ant  of  As- 
semlily  as  to  that  company,  allowing  it  to 
remain  as  to  all  others.  It  seems  to  me 
that  it  ought  to  have  been  repealed  en- 
tirely, for  I  can  see  no  good  to  come  of  it ; 
and  I  should  like  some  gentleman  who 
advocates  this  section  to  tell  us  what  pos- 
sible good  is  to  come  from  the  adoption  of 
this  section.  It  is  simply  to  crush  out  the 
feel)le  railroad  companies  of  the  States 
and  to  leave  untouched  the  wealthy  ones, 
for  they  can  all  of  them  discharge  their 
debts  without  any  trouble  whatever. 

Of  what  possible  value  are  the  franchises 
of  a  company  which  this  section  proposes 
may  be  sold  by  the  sheriff,  to  any  persons 
except  those  who  want  to  destroy  a  com- 
peting line  and  to  those  individuals  who 
are  struggling  to  build  it?  The  franchise 
of  a  feeble  raih'oad  company  will  fetch 
nothing  in  the  market  unless  some  weal- 
thy corporation  desires  to  prevent  a  com- 
peting line,  or  unless  its  friends  have  the 
means  of  stepping  forward  and  purchas- 
ing it.  It  is  good  for  nothing  else,  and  it 
is  good  for  nothing  in  the  hands  of  any 
other  class  of  people.  There  is,  therefore, 
no  possible  good  to  come  from  authorizing 
it  to  be  sold  as  personal  property. 

Ample  remedies  are  provided  by  law 
for  the  collection  of  debts  from  corpora- 
tions, such  as  putting  the  railroad  itself 
into  the  hands  of  a  receiver,  or  what  is 
equivalent  to  it,  and  allowing  it  to  be  run. 
All  provisions  of  that  kind  are  calculated 
to  develop  the  State  ;  but  a  provision  that 
autliorizes  the  sale  of  the  road  is  calcu- 
lated to  prevent  the  development  of  the 
State.  It  does  seem  to  me  that  this  Con- 
vention is  not  called  upon  to  take  any  ac- 
tion on  this  subject.  The  Legislature 
have  ample  power  over  it.  They  have 
exercised  the  power  unwisely  as  I  think  ; 
but  this  section  proposes  to  ftisten  that 
•legislation,  unwise  as  it  is,  iierpetually 
upon  the  State  of  Pennsylvania.  There 
may  be  a  difference  of  opinion  about  it ; 
but  certainly  in  the  onlj^  instance  in 
which  the  provisions  of  the  act  of  Assem- 
bly were  attempted  to  be  enforced,  the 
Legislature  was  constrained  to  interfere  to 
stop  it,  because  every  one  whose  attention 
was  called  to  it  saw  that  it  simply  allowed 
the  enemies  of  a  feeble  railroad  company 
to  strike  at  it  and  break  it  down. 

Now,  to  the  passage  of  such  acts  of  As- 
sembly as  the  one  alluded  to  by  the  gen- 
tleman from  Indiana,  there  is  no  opposi- 
tion on  the  part  of  the  wealthy  railroad 
corporations.  They  do  not  object  to  such 
legislation  as  that.    They  know  perfectly 


well  that  it  cannot  hurt  them,  and  it  may 
enable  them  to  put  tlieir  hand  upon  some 
proposed  competing  line  and  gobble  it  up. 
Hence  no  great  i-ailroad  coiiwration  of 
this  State  made  any  objection  to  the  pas- 
sage of  the  law  quoted  by  the  gentleman 
from  Indiana.  It  went  through  flying, 
by  a  two-thirds  majority,  simply  because 
there  w^as  no  opposition  to  it.  No  corpor- 
ation feeling  its  strength  had  any  sort  of 
objection  to  it,  for  they  knew  that  its  only 
effect  w^ould  be  to  strengthen  their  power 
over  the  State  of  Pennsylvania. 

I  do  not  believe  that  the  committee  who 
framed  this  section  looked  at  that  side  of 
the  subject.  I  cannot  think  that  they 
did,  for  I  am  confident  that  the  general 
spirit  of  the  article  which  we  are  consider- 
ing is  in  the  interest  of  the  people;  but 
this  section  is  in  the  interest  of  wealthy 
corporations.  I  hope,  therefore,  it  will  be 
voted  down. 

Mr.  Hahky  White.  Will  the  gentle- 
man from  Potter  allow  me  to  ask  him,  as 
I  did  not  hear  him  fully,  whether  he 
represented  me  as  favoring  this  section  ? 
Mr.  Mann.  Not  at  all.  I  simply  sai  d 
that  the  law  was  as  read  by  the  gentle- 
man from  Indiana,  but  that  in  the  only 
instance  in  which  it  was  attempted  to  en- 
force its  provisions,  the  Legislature,  in 
1871,  interfered  and  put  a  stop  to  it,  be- 
cause it  was  about  to  operate  to  destroy  a 
feeble  railroad  company. 

Mr.  C.  xV.  Black.  Mr.  Chairman:  In 
my  opinion  this  is  a  very  important  sec- 
tion and  should  bo  well  considered  by  the 
committee.  My  opposition  to  it  is  two- 
fold. In  the  first  place,  it  is  purely  a 
matter  of  legislation,  and  if  it  be  neces- 
sar3'  at  all,  it  is  entirely  competent  for  the 
Legislature  to  pass  such  a  section.  My 
second  reason  is  that  there  is  an  ade- 
quate and  full  remedy  under  the  acts  of 
Assembly  already,  not  by  selling  out  the 
corporation,  its  franchises,  and  all  its 
privileges,  but  bj''  sequestration  under 
the  act  of  183(5.  The  delegates  who  are 
members  of  the  bar  know  very  well  that 
under  the  act  of  183G  a  creditor  haviag  a 
judgment  against  a  corporation  can  issue 
his  execution  and  apply  for  his  sequestra- 
tion, and  then  the  property  may  be  se- 
questered and  go  to  the  benefit  of  all  the 
creditors. 

On  the  seventh  of  April,  1870,  the  liCg- 
islature  passed  an  act  of  Assembly  virtu- 
ally repealing  the  act  of  1836,  and  allowing 
the  entire  franchise  and  all  the  property 
of  a  corporation  to  be  levied  on  and  sold 
absolutely.    It  was  a  most  extraordinarj;- 
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act  of  Assembly,  one  that  could  not  be  ac- 
counted for  on  any  proper  principle  at  all. 
Under  the  provisions  of  that  extraordinary 
act  of  1870,  an  execution  creditor  in  Ches- 
ter county  applied  for  a  sequestration.  The 
Supreme  Court  in  that  case,  Judge  Thomp- 
son delivering  the  opinion,  decided  that 
the  act  of  1870  over-ruled  or  repealed  the 
act  of  1830,  that  there  was  no  more  a  rem- 
edy by  sequestration,  and  tliat  the  only 
remedy  then  was  to  sell  out  the  corpora- 
tion by  execution.  In  a  case  taken  from 
my  own  county,  in  whicli  we  proceeded 
under  the  act  of  1870,  and  levied  on  the 
corporation  and  sold  it  out,  the  question 
came  up.  It  was  a  case  of  distribution,  it 
is  true ;  but  the  principle  was  decided. 
In  that  case  the  Supreme  Court  held  that 
the  case  in  Chester  county  was  improperly 
decided,  and  that  tliis  act  did  not  over- 
rule or  repeal  tlie  act  of  183(5,  and  it  rein- 
stated tlie  act  of  1836. 

Mr.  Harry  White.    Is  that  reported? 

Mr.  C.  A.  Black.  It  was  taken  up  from 
Greene  county,  but  not  3^et  reported. 

Mr.  Harry  White.  What  is  the  name 
of  the  case  ? 

Mr.  C.  A.  Black.  In  re  distribution  of 
the  proceeds  of  tlie  sale  of  the  Waj^nes- 
burg  and  Rice's  Landing  Turnpike  com- 
panj^,  decided  at  November  term,  1872, 
on  appeal  from  the  common  pleas  of 
Greene  county.  Now,  under  tiiat  deci- 
sion, the  act  of  1836  is  in  full  force  and  ef- 
fect, and  any  creditor  who  has  a  judg- 
ment against  a  corporation  can  proceed 
by  sequestration. 

Mr.  Woodward.  Do  I  understand  the 
gentleman's  argument  to  be  that  under 
our  sequestration  act  creditors  have  the 
same  remedy  that  they  would  have  under 
this  ? 

Mr.  C.  A.  Black.  A  full  remedj'- ;  not 
the  summary  remedy  that  this  would 
give.  I  think  it  is  wrong  to  give  a  sum- 
mary remedy. 

Mr.  Woodward.  The  gentleman  says 
it  is  a  full  remedy.  The  gentleman  knows 
very  well  that  corporations  can  be  put  in- 
to sequestration  only  after  the  sheriflf  has 
returned  nulla  bona. 

Mr.  C.  A.  Black.     C!ertainly. 

Mr.  Woodward.  That  being  so,  if  this 
Constitution  provides  that  tlie  franchise 
and  rolling  stock  shall  be  personal  pro- 
perty, the  sheritf  cannot  return  nulla 
bona  to  an  execution. 

Mr.  C.  A.  Black.  We  understand  that 
verj'  well.    That  is  a  mere  matterof  form. 

Mr.  Woodward.    The  gentleman  will 


observe  that  this  provision  makes  this 
kind  of  interest  personal  property. 

Mr.  Darlington.  But  it  may  be  mort- 
gaged. 

Mr.  C.  A.  Black.  Yes,  sir,  certainly  ; 
and  the  Supreme  Court  held  that  all  the 
property  belonged  to  all  the  creditors, 
and  you  cannot  give  a  preference.  Pass 
this,  and  one  creditor  would  have  a  jarefer- 
ence. 

Mr.  Harry  White.  Was  there  not 
some  special  provision  in  the  act  of  As- 
sembly incorporating  that  companj'  ? 

Mr.  C.  A.  Black.  Ko,  sir;  the  act  of 
1870  just  allowed  the  judgment  creditoi* 
to  sell  the  entire  concern  without  any 
limitation  whatever,  and  of  course  in  that 
case  the  plaintiff  would  get  the  whole  of 
his  claim.  The  Supreme  Court  held  that 
that  act  did  not  repeal  the  act  of  1S36  as  to 
sequestration.  I  maintain  that  against  a 
corporation  we  have  a  full  and  sufficient 
remedy'  wherebj^  all  the  creditors  can  get 
their  claims. 

Mr.  Harry  White.  Did  they  decid.e 
in  that  case  that  the  proceeding  under  se- 
questration and  this  proceeding  under 
the  act  of  1870  were  cumulative? 

Mr.  C.  A.  Black.  Not  at  all,  but  that 
the  remedy  must  be  by  sequestration ; 
that  you  could  not  sell  out  a  corporation 
under  the  act  of  1870  ;  that  if  you  did,  the 
proceeds  went  to  all  the  creditors;  that  it 
did  not  repeal  the  act  of  1836  as  to  seques- 
tration. 

Mr.  Harry  White.  That  was  a  ques- 
tion of  distribution,  though. 

Mr.  C.  A.  Black.  My  objection  to  the 
section  is  that  it  would  give  a  summary 
remedy  against  corporations  which  would 
be  utterly  destructive  to  any  corporation. 
Under  the  act  of  1836  the  Supreme  Conrt 
had  already  decided  that  nothing  essential 
or  necessary  to  the  carrying  on  of  the  en- 
terprise could  be  levied  upon.  There  is- 
common  sense  in  that;  there  is  a  reason 
wh.y  a  petty  creditor  should  not  stop  the 
operations  of  an  entire  corporation  by  sell- 
ing out  the  franchise  which  gave  it  exist- 
ence. That  was  the  law  until  1870,  when 
the  Legislature  passed  the  act  referred  to. 
That  I  maintain  has  been  reversed  ;  and 
now  under  the  act  of  1836  there  is  a  full 
and  complete  remedy,  one  by  which  all 
the  creditors  can  have  justice  done  them 
and  a  pro  rata  share  of  the  j^roceeds  by  se- 
questration. 

Adopt  tliis  section,  and  one  man  might 
stop  any  railroad  corporation  in  the  State 
by  one  of  the  most  summarj'  proceedings 
of  levy  on  its  rolling  stock,  essential  to  its 
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very  existence,  and  deprive  tlio  other 
creditors  of  all  share  in  the  proceeds. 

1  maintain  then,  ISIr.  Chairman,  that 
Ave  have  a  full  remedy;  and  if  we  have 
not,  the  Leg'slature  is  surely  competent 
to  give  a  remedy  in  a  case  of  this  kind, 
and  we  should  not  adopt  as  part  of  the 
Constitution  that  which  can  be  supplied 
by  the  Legislature  by  a  statute.  That  is 
my  view  of  this  section.  I  think  it  ex- 
tremely important,  and  it  should  be  well 
considered  by  the  committee.  I  am  not 
in  the  neighborhood  of  anj'  great  corpora- 
tion, and  I  can  speak  disinterestedly ;  but 
surely  it  would  be  a  very  dangerous  sec- 
tion to  incorporate  into  the  Constitution 
so  far  as  corporations  are  concerned. 

Mr.  Woodward.  Mr.  Chairman :  How 
government  shall  deal  with  the  debtor 
portion  of  the  community  has  always 
been  a  question  in  i^olitical  science,  and 
it  is  presented  now  in  the  form  of  tliis  sec- 
tion. The  community  consists  of  natural 
and  artificial  individuals;  of  persons  and 
corporations.  The  government  deals  with 
natural  persons  after  this  fashion  :  In  the 
original  charter  of  William  Penn  lands 
were  made  chattels  for  the  payment  of 
debts;  all  interests  of  the  citizen  were 
made  liable  for  his  debts;  but  the  gov- 
ernment in  its  humanity  exempts  a  very 
small  portion  of  the  individual's  posses- 
sions. It  leaves  a  man  a  bed,  a  cow,  a 
stove  and  a  Bible;  and  it  does  not  leave 
him  much  else.  This  is  the  way  the  State 
deals  with  that  class  of  its  citizens  who 
are  natural  persons,  such  as  God  made. 

Now,  the  question  is,  how  shall  it  deal 
with  those  artificial  beings  with  tlie  pro- 
duction of  whom  the  Almighty  had  noth- 
ing to  do,  whom  we  have  made,  tjie 
creatures  of  our  own  hands?  Shall  we 
subject  them  to  the  same  rule  to  which 
we  subject  other  people,  black  and  white, 
male  and  female ;  or  shall  we  lift  them 
up  to  a  liigher  plane  and  exempt  all  their 
available  property,  because  of  the  good 
they  are  supposed  to  do  the  community 
in  their  corporate  character?  This  is  a 
question  of  considerable  magnitude,  and 
it  involves  considerations  that  touch  the 
foundations. 

I  suppose  the  committee  of  which  I 
have  the  honor  to  be  chairman,  though  I 
really  had  nothing  to  do  with  this  partic- 
ular provision,  in  recommending  this  sec- 
tion intended  to  put  corj^orations  upon 
the  same  level  witli  human  beings,  and 
to  subject  all  their  propertj''  to  execution 
for  their  debts,  not  thinking  it  worth 
while  to  make  that  sort  of  exemption  that 


is  made  in  behalf  of  other  poor  debtors. 
Well,  sir,  I  confess  there  seems  to  me  to 
be  a  natural  equity  in  that  rule.  My  friend 
before  me  (Mr.  Cuyler)  tells  you  that  this 
will  destro3^  all  railroad  corporations,  and 
he  has  put  a  very  affecting  case  of  a  judg- 
ment obtained  in  some  remote  county  for 
a  thirty  dollar  coupon,  and  a  levy  upon 
the  rolling  stock  and  the  franchises  of  the 
Pennsylvania  railroad  company  in  that 
county. 

Mr.  Cuyler.  Not  within  that  county, 
but  everywhere.    That  is  the  provision. 

Mr.  Woodward.  That  is  worse  than  I 
thought  it  was  !  Th:it  is  a  verj'  sad  case, 
sir.  Now,  what  is  the  answer  to  it  ?  Pay 
3'our  debts,  and  then  your  property-  will 
be  safe.  Pay  your  thirty  dollar  debt,  if 
3'ou  owe  a  man  thirty  dollars  honestly 
and  fairly.  There  is  no  more  reason,  in 
the  nature  of  things,  why  a  great  railroad 
company  should  not  pay  that  creditor 
than  there  is  why  I  should  not  pay  my 
creditors ;  and  my  creditors  are  the  most 
unreasonable  peoj^le  that  I  have  ever  had 
anj'thing  to  do  with,  for  tliey  insist  on 
their  money  being  paid  precisely  when 
it  is  due,  and  the  gentleman  could  not 
persuade  them  to  forbear  on  account  of  the 
inconvenience  it  would  be  to  me  to  have 
an  execution  against  me.  [Laughter.]  I 
think  that  is  a  full  answer  to  the  gentle- 
men's argument — "pay  ^'our  debts." 
"Uut  we  cannot  pay  our  debts,"  it  may  be 
said.  No  ;  and  if  the  gentleman  were 
not  so  near  me  I  would  assert  here  what 
I  once  asserted  in  his  presence  elsewhere, 
that  there  was  no  railroad  company  in 
this  country  that  could  pa3'  its  debts  ;  and, 
sir,  moreover,  be  it  known  to  you  that 
there  is  no  railroad  company  in  this  coun- 
try that  ever  will  pay  its  debts.  Tell  me 
of  a  loan  that  was  ever  paid  otl  except  by 
another  loan.  I  ask  the  gentleman  to  re- 
fer me  to  a  loan  of  a  railroad  company 
that  was  ever  extinguished  except  by 
another  one. 

IMr.  Cuyler.  I  can  tell  the  gentleman 
of  a  railroad  company  to-day  that  has  in 
its  sinking  fund  more  money  than  all  its 
mortgage  debts. 

Mr.  Woodward.    More  "money?" 

Mr.  Cuyler.    More  assets. 

Mr.  Woodward.  But  has  that  railroad 
company  ever  extinguished  any  one  loan 
that  it  made  of  the  public  except  by  an- 
other loan  ?  I  ask  my  friend  that  ques- 
tion. 

Mr.  Cuyler.  Tliat  it  has  actually  done 
so,  I  should  hesitate  to  say ;  that  it  has 
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been  in  condition  to  do  so  for  years,  I  ara 
read\^  to  affirm. 

Mr.  Wo6dward,  That  is  what  we  call 
a  departure  in  pleading — a  new  departure. 
[Laughter.]  That  is  not  my  proposition. 
My  proposition  is  that  tliey  never  have 
paid  tlieir  debts  and  never  will  pay  them, 
and  nobody  is  green  enough  to  suppose 
they  ever  will  pay  them. 

Then,  what  is  this  stupendous  aflair? 
"Why,  sir,  it  is  a  draft  upon  the  credulous 
generation  in  which  we  live  and  those 
which  are  to  come ;  it  is  a  draft  upon  the 
credit  of  the  people  who  give  their  money 
to  these  corporations  to  build  their  rail- 
roads. The  presidents  and  vice  presi- 
dents, and  sometimes  the  counsel  of  these 
big  railroads,  take  to  themselves  great 
honor  for  the  good  they  have  done  to  the 
public  ;  but  if  you  will  look  beneath  the 
surface,  you  will  find  that  the  work  was 
done  with  the  money  of  the  people. 
What  railroad  was  ever  built  with  the 
money  of  the  stockholders — tell  me  one  ? 

Mr.  CuYLER.  The  stockholders  are 
part  of  the  people  ? 

Mr.  Woodward.  I  speak  of  the  stock- 
holders now  as  contradistinguished  from 
the  people.  What  railroad  was  ever  built 
by  the  stock  subscribed  and  j^aid  by  tiie 
stockholders?  If  the  gentleman  is  well 
informed,  and  if  he  is  not,  my  friend  over 
the  way,  of  the  Reading  railroad,  (Mr. 
Go  wen,)  is  well  informed  on  these  sub- 
jects, and  I  should  like  to  know  of  one. 
Why,  sir,  I  do  not  know  of  any.  They 
have  all  been  built  on  loans.  What  are 
loans  but  borrowed  monej',  and  what  are 
they  but  dealing  on  borrowed  «apital? 
I  do  not  subscribe  exactly  to  the  senti- 
ment that  all  who  deal  on  borrowed  capi- 
tal ought  to  break.  That  was  the  maxim 
of  General  Jackson,  but  I  do  not  sub- 
scribe to  it,  e.r  amino,  for  a  great  many 
worthy  people  and  Avorthy  corporations 
do  deal  on  borrowed  capital,  and  I  do  not 
want  to  see  them  break. 

Mr.  Darlington.  Will  the  delegate 
from  Philadelphia  allow  himself  to  be 
interrupted? 

Mr.  Woodward,    Certainl3^ 

Mr.  Darlington.  I  ask  if  the  effect 
of  his  argument  is  not  to  aggrandize 
those  bloated  bondholders  who  have 
loaned  their  money  voluntarily? 

Mr.  Woodward.  I  have  not  said  any- 
thing about  "bloated  bondholder."  I 
have  said  that  these  companies  have  been 
built  up  and  maintained  upon  the  money 
of  the  people  of  this  country  and  other 
countries. 


Mr.  Darlington.    Voluntarily  loaned. 

Mr.  Woodward.   Voluntarily,  of  course. 

Mr.  Darlington.  Are  not  those  capit- 
alists able  to  take  care  of  themselves? 

Mr.  Woodward.  These  bonds  are 
bought  by  everybody,  are  bought  volun- 
tarilj'-  of  course.  There  is  no  superincum- 
bent necessity  upon  anybody  to  buj''  these 
bonds;  but  people  do  buy  them,  and  this 
is  a  credit.  That  is  where  the  principle  of 
credit  comes  in.  Right  here  is  where  I 
want  to  call  the  attention  of  this  Conven- 
tion to  the  principle  that  is  before  us  in 
this  section.  Shall  this  extraordinary 
credit  be  extended  so  far  as  to  exempt 
these  corporations  from  the  payment  of 
their  debts  ?  They  will  of  course  generally 
pay  their  ordinarj^  debts,  such  debts  as 
are  usually  paid  out  of  personal  pro- 
perty ;  but  that  the}^  will  ever  pay  their 
loans  I  do  not  expect.  I  have  no  more 
idea  that  they  will  paj^  their  debts  that 
are  in  this  shape  than  I  have  that  the  Bri- 
tish government  will  ever  pay  their  debt, 
and  I  do  not  kno\v  but  I  may  add  than 
I  have  that  this  government  will  ever  pay 
our  debt. 

Mr.  CuYLER.  I  do  not  believe  that. 
They  will  pay  every  dollar  of  the  debt  of 
this  country.  I  am  too  good  a  Democrat 
not  to  believe  that  they  will  pay  every  dol- 
lar of  it. 

Mr.  Woodward.  I  beg  the  gentleman 
not  to  go  oft'  half-cocked.  I  have  not  said 
a  word  about  repudiation.  The  English 
government  has  not  repudiated  its  debt 
although  it  will  never  pay  it.  The  inter- 
est will  of  course  be  paid  regularly,  but  I 
have  no  idea  that  the  debt  itself  will  ever  be 
paid.  I  am  not  perfectly  clear  that  the  pub- 
lic debt  of  this  country  will  ever  be  paid ; 
but  I  am  quite  clear  that  if  it  is  not  paid 
it  will  sink  this  nation.  It  must  be  paid 
or  we  must  cease  to  exist  as  a  Republic. 
The  British  government  could  not  exist 
as  a  Republic  under  its  debt.  As  to  the 
payment  of  our  debt,  I  am  not  clear.  It 
will  depend  on  several  circumstances 
whether  it  will  be  paid  or  not ;  but  that  is 
a  question  that  I  have  not  time  now  to 
discuss. 

These  great  loans  will  never  be  paid. 
Loan  will  be  piled  on  loan,  like  Pelion  on 
Ossa,  and  that  is  called  business.  Well, 
sir,  a  great  many  incidental  advantages 
result  to  the  community  out  of  this  con- 
dition of  things.  If  I  was  to  testify  in  a 
court  of  justice  about  the  advantages  and 
improvements  and  advancements  that  I 
have  seen  in  the  State  of  Pennsylvania  as 
a  consequence    of   railroads,   I  think  it 
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would  be  rather  an  interestinij;  story.  I 
have  lived  tong  enoiiffh  in  Pennsylvania — 
I  have  lived  all  mj^  life  here — to  see  the 
vast  ett'ect  of  railroad  improvements  on 
the  general  prosperity  of  Pennsylvania, 
and  I  assure  you,  sir,  it  is  vast.  Pennsyl- 
vania to-day  is  what  she  is  by  reason  of 
railroad  enterprises.  They  have  done 
this  State  incalculable  service,  and  I  am 
happy  to  acknowledge  it,  and  I  am  not  in 
favor  of  so  crippling  them  as  to  prevent 
the  doing  the  public  service  in  the  fu- 
ture. Wlien  the  system  of  railroads  was 
first  introduced  nobody  understood  it, 
and  the  railroad  companies  got  from 
the  Legislature  large  powers,  which  we 
cannot  now  recover  from  them,  wliich, 
if  we  were  to  grant  now,  we  should  re- 
strain and  limit  in  many  respects.  But 
they  have  been  of  incalculable  service  to 
the  State  of  Pennsylvania.  Why,  sir,  1 
remember  perfectly  when  it  took  ten 
days  for  John  Binn's  i^aper,  published  in 
this  city,  to  get  to  my  native  town,  and 
then  it  only  got  there  in  case  tlie  old  rev- 
olutionary soldier  who  carried  the  mail- 
bag  on  his  back  did  not  get  sick  or  drunk 
by  the  way.  [Laughter.]  That  was  the 
freshest  intelligence  we  had,  and  I  am 
surprised  to  find  that  in  that  day,  without 
any  common  schools,  and  when  there  was 
only  a  ten  days  mail  there  was  more  intel- 
ligence apiiiirentlj^  in  the  communit3'  than 
thei'e  is  now.  I  do  not  know  how  that  is, 
but  now  railroads  bring  us  mails  two  or 
three  times  a  day. 

How  far  shall  we  indulge  this  vast  sys- 
tem of  railroads?  They  are  a  great  ben- 
eficence, and  we  could  no  more  live  with- 
out t'hem  than  Ave  could  live  without  at- 
mospheric air ;  but  how  far  shall  our 
government  go  in  indulging  them,  and  in 
distinguishing  them  from  natural  people 
in  the  payment  of  their  debts  ?  That  is  the 
present  question ;  all  this  propertj'',  these 
franchises,  these  valuable  franchises,  these 
too  valuable  franchises,  that  are  held  by 
these  old  companies,  this  rolling  stock  and 
these  other  forms  of  personal  property, 
this  section  says  shall  be  treated  as  per- 
sonal property  ;  they  shall  be°in  the  hands 
of  these  railroad  companies  just  Avhat 
horses  and  cows  shall  be  in  the  hands  of 
natural  persons,  subject  to  execution  and 
levj'for  their  debts.  We  must  either  say 
that  which  the  Committee  on  Private 
Corporations  propose,  or  we  must  take  the 
ground  that  by  reason  of  the  great  bene- 
ficence of  this  system  of  railroad  compa- 
nies, built  up  as  they  are,  entirely  upon 
public  credit,  and  not  upon  individual  en- 


terprise, they  are  so  valuable  to  the 
community  that  they  should  be  per- 
mitted to  liold  personal  property  witliout 
being  liable  for  their  debts  ;  that  they 
shall  be  distinguislied  from  other  debtoi's 
and  left  in  tlie  enjoyment  of  their  proj")- 
erty  to  laugh  their  creditors  in  the  face ! 
Are  we  prepared  for  that  ?  I  do  not  aji- 
prehend  the  slightest  inconvenience  to  the 
feeble  companies  which  my  friend  from 
Potter  county  (Mr.  Mann)  talks  a))Out  so 
feelinglj-  ;  but  if  a  company  is  so  feeble 
that  it  cannot  pay  its  ordinary  debts,  it  is 
time  that  it  made  a  transfer.  And  if  you 
impose  upon  tliem  a  rule  that  they  shall 
pay  their  ordinary  debts  out  of  their  per- 
sonal property,  they  Avill  be  very  careful 
about  contracting  debts  and  very  vi 'ilant 
in  extinguishing  them,  and  then  I  think 
the  thing  will  adjust  itself. 

On  the  whole,  I  have  no  particular  feel- 
ing in  behalf  of  this  section  ;  and  yet, 
looking  at  the  community  in  a  general 
and  just  waj',  I  cannot  propose  to  my 
rmnd  a  reason  why  a  railroad  company 
or  other  corporation  should  possess  per- 
sonal ijrojjerty  that  is  valuable  and  be 
making  money  out  of  it,  and  yet  hold 
that  personal  property  exempt  from  levy 
and  sale  on  execution.  But  take  all  other 
corporations.  Railroad  companies  are  not 
peculiar  in  this  regard,  in  benig  built  out 
of  other  people's  money.  Take  tlie  insur- 
ance companies ;  what  do  they  do  ?  They 
take  the  money  of  A  and  B  and  pay  the 
losses  of  C  and  D  with  it.  That  is  all. 
Life  insurance,  which  is  the  greatest 
humbug  of  our  day,  the  worst  form  of 
gambling  we  have — notwithstanding  that 
they  get  susceptible  clergymen  and  wid- 
ows to  certify  for  them  [laughter] — is 
only  the  same  thing.  There  is  in  the  city 
of  New  York,  a  company  that  about 
twelve  or  thirteen  years  ago  was  incori30- 
rated  with  a  capita!  of  §100,000,  and  I  be- 
lieve that  now  the  very  building  in  which 
that  company-  has  its  office  on  Broadway 
cost  more  than  that  money.  And  you 
will  see  on  the  sign  of  their  agency  on 
Chestnut  street,  near  the  Continental  ho- 
tel, of  which  my  friend  is  one  of  the  di- 
rectors  

Mr.  CuYLER.  One  of  the  Philadelphia 
directors  and  I  am  not  ashamed  of  it.  I 
am  proud  of  it. 

Mr.  Woodward.  You  will  see  it  there 
stated  that  their  receipts  are  now  about 
eight  millions  of  dollars  per  annum,  I  be- 
lieve. 

Mr.  CuYLER.    More  than  that. 
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Mr.  Woodward.  1  do  not  know  how 
many  millionsthiscompany,  that  with  one 
hundred  thousand  dollars  capital  put  into  a 
marble  building  on  Broadway,  claims  to 
have  controlled  and  handled.  Is  anj'body 
at  a  loss  to  see  what  this  transaction  is  ?  I 
believe  that  is  one  of  the  very  best  life  in- 
surance companies  of  this  countrj^  and 
when  such  gentlemen  as  my  friend  (Mr. 
Cuyler)  lend  their  names  to  it,  it  is 
enough  to  give  it  currency  and  sanction 
here.  But  what  is  it  ?  It  is  collecting  im- 
mense sums  of  money  from  everybody  in 
the  country  and  paying  out  as  few  of  its 
losses  as  it  can,  piling  vip  the  residue  and 
calling  that  business.     [Great  laughter.] 

Mr.  Cuyler.  Oh,  no !  I  beg  to  assure 
the  gentleman  that  that  company  has  met 
all  its  obligations  and  losses  fairly  and 
promptly,  and  regards  it  both  as  a  duty 
and  a  pleasure  to  meet  them. 

Ml-.  Woodward.  How  does  this  be- 
come their  money?  Did  they  ever  pay 
any  widow  for  the  loss  of  her  husband 
out  of  their  own  money?  Never  since  the 
world  began;  and  thej'  never  Avill,  any 
more  than  the  railroad  companies  will  ever 
pay  the  loans  they  make. 

That  is  life  insurance.  Now  take  bank- 
ing. Here  is  a  bank  charter.  The  stock- 
holders subscribe  to  some  stock  and 
they  take  everybody's  money  on  deposit, 
and  in  other  forms  of  business  make  large 
profits  out  of  it.  The  rate  of  interest  is  six 
per  cent.,  and  the  bank  makes  seventeen 
per  cent,  out  of  its  franchise.  But  how? 
By  dealing  with  other  people's  money. 
It  is  not  their  money  that  the}'  make  sev- 
enteen per  cent,  out  of.  They  are  making 
this  large  precentage  out  of  other  people's 
mone3\  So  you  may  go  over  all  the  busi- 
ness-doing corporations,  and  you  will  find 
that  they  are  all  built  on  public  credit,  on 
the  faith  of  the  people  in  the  corpora- 
tions. That  coriioration  that  enjoys  the 
largest  measare  of  public  faith,  like  some 
of  those  that  my  friend  (^Slr.  Cuj-ler)  is 
connected  with,  makes  the  largest  draft 
on  the  pockets  of  the  people.  Tlie  corpo- 
rations use  his  good  name  and  tlie  good 
name  of  others  to  get  money  out  of  the 
pockets  of  the  jieople,  and  it  is  never  re- 
turned there  and  never  will  be  returned 
between  this  time  and  the  day  of  judg- 
ment. 

Shall  these  corporations,  enjoying  these 
large  privileges  of  taxing  the  people  and 
taking  their  means  and  speculating  on 
them,  be  permitted  also  to  hold  personal 
property  exempt  from  levy  and  execu- 
tion for  their  debts?    That  is  the  ques- 


tion now  before  us.  For  one,  I  have  made 
up  my  mind  that  I  will  votfe  for  this 
amendment,  but  I  do  not  care  anything 
about  it.  When  tlie  subject  was  up  some 
weeks  ago,  on  the  report  of  the  Commit- 
tee on  Railroads  and  Canals,  I  believe  I 
made  a  sijeech  against  levying  execution 
upon  cross-ties  and  rails 

Mr.  Cochran.  Will  the  gentleman  al- 
low me  to  interrupt  him  ? 

Mr.  Woodward,     Certainly. 

Mr.  Cochran.  Then  I  would  remind 
him  that  that  proposition  was  merely  as 
to  the  question  of  taxation. 

Mr.  Woodward.  The  argument  there 
was  that  if  you  could  tax  this  kind  of  pro- 
perty you  could  sell  it.  I  believe  the 
Convention  decided  that  you  could  sell  it. 

]\Ir.  CoRBETT.    No,  sir. 

Mr.  Woodward.  I  think  that  was  the 
vote  of  the  Convention. 

Mr.  Cuyler.  The  vote  was  that  rail- 
roads could  not  be  taxed  by  counties  or 
mnncipalities. 

Mr.  Woodward.  Well,  the  principle 
that  it  was  taxable  property  was  settled 
by  the  Convention.  Then,  if  it  is  taxa- 
ble, it  is  leviable  property  ;  and  that  was 
my  argument  on  that  occasion  ;  I  was  op- 
posed to  the  tax  on  that  reason  ;  but  if 
you  tax  it  for  public  purposes  you  must 
allow  the  creditor  to  seize  it  in  satisfaction 
of  an  execution,  * 

Mr,  Chairman,  I  do  not  believe  that 
any  great  inconvenience  will  result  prac- 
tically from  the  operation  of  this  rule.  My 
friend  from  Greene  county  (Mr.  C.  A. 
Black)  does  not  state  the  existing 
law  exactly  as  I  understand  it  to  be.  Un- 
der the  act  of  1836  and  under  other 
acts  of  the  Legislature  which  I  have  be- 
fore me,  corporations  are  classified  as  those 
who  are  able  to  pay  their  debts  and  those 
who  are  not  able  to  jxiy  their  debts  ;  and 
a  corporation  comes  into  the  class  of  insol- 
vent corporations  by  the  return  of  '■^nul- 
la bona." 

The  Chairman.  The  Chair  will  re- 
mind the  gentleman  that  his  time  has  ex- 
pired. 

Mr.  Lilly  and  others.  I  move  it  be  ex- 
tended. 

The  Chairman.  Do  five  gentlemen 
rise  to  object?  If  not,  the  delegate  will 
proceed. 

Mr.  Woodward.  I  was  going  to  add 
that  my  understanding  of  that  act  of  As- 
sembly is  tliat  until  a  corporation  is  de- 
clared and  ascertained  to  be  insolvent  by 
the  return  of  nulla  bona  to  an  execution, 
it  is  not  subject  to  sequestration  at  all. 


CONSTITUTIONAL  CONVENTION. 


621 


Then,  and  then  only,  it  becomes  subject 
to  seqviestration.  Now  this  section  pro- 
poses to  make  all  the  things  enumerated 
here  personal  property,  so  that  no  sheriff 
can  return  nulla  bona  to  an  execution 
against  a  railroad  company  that  has  rolling 
stock,  franchises,  &c.  I  think  that  this  is 
a  great  advance  upon  the  present  rule  of 
the  statute.  Whether  it  is  a  wise  step  to 
take  is  the  question  to  be  considered  ;  but 
to*  say  that  this  is  not  necessary  because 
of  that  statute  is,  I  think,  to  misapply 
terms. 

Mr,  Brodhead.  Mr.  Chairman  :  I  move 
to  strike  out  the  words  "the  franchise"  in 
the  tirst  line. 

The  ChairSian.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Northampton. 

Mr.  Mann.  Mr.  Chairman  :  The  chair- 
man of  the  committee  who  reported  this 
article  hardly  states  the  proposition 

The  Chairman.  The  Chair  will  re- 
mind the  gentleman  from  Potter  he  has 
already  spoken  once. 

Mr.  Mann.  Not  on  this  motion  to 
strike  out. 

The  Chairman.  The  gentleman  from 
Potter  will  proceed  on  the  amendment. 

Mr.  Mann.  My  argument  in  favor  of 
the  amendment  proposed  is  that  the  fz'an- 
chise  is  so  intangible  and  so  immaterial, 
as  I  stated  before  when  I  was  making  my 
argument,  it  is  worthless  except  to  certain 
parties  and  therefore  clearly  it  ought  not 
to  be  sold  as  personal  property.  Now  I 
want  to  say  further  to  the  committee  that 
it  seems  to  me  the  very  able  chairman  of 
the  Committee  on  Corporations,  who  has 
just  made  a  very  interesting  argument  in 
support  of  this  section,  does  not  state  the 
proposition  quite  fairly.  His  whole  ap- 
peal in  favor  of  the  section  is  that  unless 
you  adopt  some  article  like  this  you  make 
a  distinction  in  favor  of  cori^orations,  ex- 
empting them  from  the  payment  of  their 
debts. 

Mr.  Chairman,  that  is  not  the  issue  at 
all.  Tlie  simple  issue  is :  Will  you  apply 
the  same  method  of  collecting  debts  to 
individuals  that  you  do  to  corporations? 
Nobody  proposes  to  exempt  corporations 
from  the  payment  of  their  debts.  The 
law  is  now,  and  has  been  for  years,  I  be- 
lieve ever  since  we  have  liad  corporations, 
to  compel  them  to  pay  their  debts;  but 
it  provides  one  method  for  collecting  the 
debts  of  corporations  and  anotlier  method 
for  collecting  those  of  individuals;  that 
is  all.  The  question  now  is  whether  we 
will  change  from  that  system  of  applying 
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one  method  of  collecting  debts  to  corpora- 
tions and  another  to  individuals,  or 
whether  we  shall  have  the  same  rule  for 
both ;  not  whether  we  will  exempt  cor- 
porations from  the  payment  of  their  debts. 
But  the  gentleman  himself  will  not 
carry  out  his  jDrinciple.  He  will  not  ar- 
gue that  the  property  of  the  corporation 
of  Philadelphia  ought  to  be  sold  on  exe- 
cution, or  the  property  of  the  counties  of 
the  State,  or  of  the  townships,  or  of  the 
school  districts.  Why  ?  Because  the 
advantages  of  that  method  of  collecting 
debts  against  municii^al  corporations 
would  not  balance  the  evils  and  the  in- 
convenience to  the  public  which  would 
be  created  by  it.  So  I  argue  tiiat  the  ad- 
vantages of  thi.s  method  of  collecting  the 
debts  of  railroad  companies  would  not  be 
balanced  by  the  evils  which  the  public 
would  receive  from  that  method  of  col- 
lecting the  debts  of  railroad  corporations; 
and  the  objection  is  just  as  strong  to  this 
method  of  collecting  the  debts  of  railroad 
corporations  as  it  is  to  it  as  applied  to  mu- 
nicipal corporations.  The  law  already' 
provides  ample  remedies  for  the  creditors 
of  all  municipal,  railroad  and  other  cor- 
porations. The  quesiton  is  whether  we 
will  depart  from  the  present  method  of 
collecting  those  debts  and  establish  a  uni- 
form rule  of  collecting  debts  against  cor- 
porations the  same  as  individuals. 

I  insist  that  it  would  be  unwise  to  de- 
part from  tiie  rule  heretofore  established 
and  adopt  the  method  proposed  by  the 
chairman  of  this  committee.  What  good 
would  come  to  the  public  from  allowing 
the  property  of  the  city  of  Philadelphia 
to  be  sold  upon  an  execution  ?  Great  in- 
jury  and  no  good  to  anybody,  because  the 
law  already  provides  a  method  of  collect- 
ing those  debts,  So  it  does  against  rail- 
road companies  ;  and  there  is  no  necessitj- 
for  tlie  change  which  this  section  pro- 
poses. 

There  are  a  great  many  reasons  why 
the  change  should  not  be  made.  I  at- 
tempted to  state  some  of  them  before ;  I 
will  not  enlarge  upon  them  except  simply 
to  say  that  the  public  would  receive  far 
moredisad  vantage  from  this  metliod  of  col- 
lecting debts  than  it  would  advantage,  in 
my  judgment.  One  is,  as  I  stated  before, 
that  it  would  allow  to  be  sold  upon  an  ex- 
ecution the  franchises  of  a  railroad  compa- 
ny, its  charter  and  all  its  ethereal  privi- 
leges, which  would  bring  nothing  to  the 
creditors  but  would  be  of  great  injury  to 
the  public  in  the  prevention  of  the  erec- 
tion of  railroads  where  they  are  needed. 
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I  simply  rose  to  say  that  the  gentleman 
hhnselfwill  not  arg-ue  that  his  principle 
should  be  carried  out  as  to  municipal  cor- 
porations; and  if  not  as  to  them,  why  as 
to  these  others  ? 

Mr.  CURTIN.  Mr.  Chairman  :  The 
chairman  of  the  Committee  on  Private 
Corporations,  who  has  addressed  the  com- 
mittee of  the  whole  with  so  much  ability 
on  this  question,  (Mr.  Woodward,)  before 
he  sat  down  expressed  doubts  as  to 
whether  he  was  in  favor  of  or  against  the 
section.  Inasmuch  as  that  learned  gen- 
tleman, who  has  investigated  this  sub- 
ject, has  expressed  a  doubt  himself,  it  is 
not  strange  that  other  delegates  in  this 
Convention  should  have  doubts  as  to  the 
■wisdom  of  incorporating  this  section  in 
the  organic  law  of  the  State. 

It  may  be  quite  true  that  no  railroad 
company  in  Pennsylvania  has  paid  its 
debts,  and  that  none  of  them  may  ever 
pay  their  debts  ;  but  the  picture  of  pros- 
perity and  progress  which  the  learned 
gentleman  drew  so  graphically  of  the 
effect  railroads  had  produced  on  the  Com- 
monwealth of  Pennsjdvania,  would  com- 
pensate if  they  never  should  pay  them. 
While  that  gentleman  congratulates  him- 
self on  the  fact  that  the  mail  reaches  the 
part  of  the  State  in  which  he  lives  three 
times  a  day,  and  that  the  railroad  compa- 
nies have  brought  into  Wyoming  valley- 
the  blessing  of  population,  and  wealth, 
and  luxury,  the  incorporation  of  the  sec- 
tion now  under  consideration  into  the 
fundamental  law  of  the  State  will  prevent 
the  same  blessings  from  being  extended 
to  such  communities  as  that  in  which 
my  friend  from  Potter,  and  my  friend 
from  Clearfield,  and  myself  have  our  lot 
cast.  Put  this  in  the  Constitution,  and  no 
railroad  company  will  lend  money  to  a 
feeble  corporation  to  construct  a  road  in  a 
distant  part  of  the  State  where  population 
has  to  be  carried  by  the  road,  and  trade 
made  by  the  presence  of  the  corporation. 

But  that  is  not  all.  When  we  grant 
corporate  privileges  and  permit  an  artifi- 
cial body  to  construct  a  railroad  and  make 
it  a  common  carrier,  the  corporators  are 
not  the  only  parties  interested  ;  nor  are 
the  bondholders  or  creditoi-s  of  the  com- 
pany. The  whole  community  in  which 
that  railroad  is  situated  have  a  vast  inter- 
est in  it.  If  the  ordinary  means  of  trans- 
portation of  persons  and  property  are  by 
means  of  the  presence  of  the  railroad  ta- 
ken away,  the  occupation  of  the  usual 
common  carrier  is  gone  and  the  railroad 
becomes  the  carrier  for  all  the  community 


Avhere  it  penetrates  and  carries  the  bless- 
ings  which  the  gentleman  has  so  ably  de- 
scribed. 

Mr.  Chairman  :  If  you  make  the  roll- 
ing stock  of  a  railroad,  its  motive  power, 
its  cars,  its  engines,  personal  property, 
any  man,  any  single  ci'editor,  can  obtain 
a  judgment  in  any  county  or  township 
through  which  that  railroad  passes,  and 
by  levy  and  sale  take  aw'aj^  the  rolling 
stock  of  that  railroad ;  and  who  suffers 
most  by  that  sale  ?  True,  the  man  has  a 
a  right  to  collect  his  debt ;  but  the  com- 
munity are  deprived  of  their  means  of 
transportation  and  travel.  If  a  man  can 
obtain  a  judgment  for  §30,  if  you  choose, 
or  §50,  and  levy  upon  the  rolling  stock  of 
a  feeble  railroad  company  and  sell  that 
stock,  declared  to  be  personal  property 
by  your  Constitution,  and  take  it  away 
from  the  railroad,  if  he  pleases,  as  he 
would  the  household  furniture  or  the  cat- 
tle or  the  movable  property  of  a  citizen, 
that  railroad  becomes  useless.  He  may 
be  paid  his  debt;  but  the  community 
that  had  the  use  of  that  railroad,  and  the 
use  of  which  is  a  necessity  to  their  com- 
fort and  convenience,  are  deprived  of  it. 

The  means  for  the  collection  of  debts 
against  corporations  and  particularly  rail- 
roads, as  I  understand  the  learned  law- 
yers of  this  Convention,  are  ample  now; 
and  if  they  are  not  sufficient  to  enable  the 
debts  to  be  recovered,  further  remedies 
can  be  provided  by  the  Legislature  ;  but 
I  would  not  in  this  way  change  the  whole 
organization  of  corporations  in  the  State  ; 
I  would  not  thus  destroy  the  privileges 
and  immunities  you  have  granted  and 
the  franchises  you  have  given  to  corpo- 
rations to  make  those  improvements 
in  your  State  which  have  advanced 
your  prosperity,  your  power,  your  hap- 
piness and  your  convenience  ;  nor  would 
I  put  the  prosperity  of  any  part  of 
the  State  penetrated  by  a  railroad, 
made,  if  you  please,  by  the  money 
collected  oft' the  neighborhood,  which  they 
never  expected  to  have  returned,  at  the 
mercy  of  the  execution  of  a  single  inan, 
whose  debt  ought  to  be  paid  to  be  sure, 
but  for  the  payment  of  whose  debt  a  whole 
community  should  not  be  made  to  suflFer. 

Mr.  Chairman,  we  are  building  rail- 
roads in  the  interior  of  the  State  continu- 
ally by  the  subscription  of  stock,  by  in- 
dividuals, that  they  never  expect  to  reap  a 
return  from  ;  and  when  w^e  are  exhausted 
in  our  means  we  apply  to  large  railroad 
companies,  to  the  great  moneyed  centers  of 
the  State,  and  we  entreat  them  to  come  and 
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take  a  mortgage  on  the  imtiniBhed  road, 
and  if  tliej''  choose  to  sell  the  road  on  their 
mortgage  when  it  is  rightfull}''  foreclosed, 
let  them  do  it,  because  we  have  our  com- 
pensation for  the  money  expended  in  the 
enhanced  value  of  the  lands  through 
which  the  railroad  runs.  Whj',  in  Mifflin 
countj^,  no  nearer  this  market  than  the 
county  in  which  I  live,  with  land  no 
better,  nay,  inferior  in  qualitj",  thej'  sell 
their  land  at  8100  to  §125  per  acre,  and  in 
the  countj'  in  which  Hive,  the  best  land, 
as  good  as  the  land  in  Lancaster  county, 
can  be  had  for  from  S50  to  SJ^O.  A  com- 
pany is  now  struggling  with  limited 
means,  thej''  are  looking  to  large  moneyed 
corporations  for  assistance,  to  build  a 
railroad  through  that  country.  The  people 
along  the  line  of  the  road,  the  townships 
and  individuals,  have  subscribed  to  the 
extent  of  their  means.  The  very  instant 
the  whistle  of  the  first  locomotive  is  heard 
in  that  valley,  the  land  will  be  equal  in 
price  to  that  land  lying  over  the  range  of 
mountains  in  Mifflin  countj^  The  peo- 
ple, the  sensible,  the  sober-minded,  the 
liberal-headed  men  and  women  of  Penn- 
sylvania understand  this  question  just  as 
well  as  learned  gentlemen  in  this  body, 
and  they  are  perfectly  willing  to  give 
their  means  to  have  the  comfort  and  the 
convenience  of  railroads  extended  to 
them. 

Mr,  Chairman,  for  the  reasons  offered 
by  the  gentleman  from  Potter,  and  in  the 
absence  of  substantial  reasons  given  for 
the  introduction  of  this  section  into  the 
Constitution,  I  shall  vote  against  it. 

Mr.  BiGLER.  Mr.  Chairman:  I  agree 
very  fully  with  the  learned  delegate  from 
the  city  (Mr.  Woodward)  that  I  can  see 
no  i-easonswhj' the  artificial  person  should 
be  exempted  from  liabilities  that  come 
upon  the  natural  i>erson.  Indeed  I  agree 
with  nearly  all  the  theory  which  he  laid 
down ;  and  I  do  not  rise  for  the  purpose 
of  entering  into  that  argument  at  all ;  but 
in  view  of  what  he  has  said  and  what  the 
distinguished  delegate  on  my  left  (Mr. 
Curtin)  has  said  with  regard  to  the  bless- 
ings in  the  form  of  development  in  our 
State,  and  the  general  progress  and  pros- 
perity stimulated  by  railroads,  I  desire 
in  a  very  few  words  to  allude  to  a  single 
road  of  forty  i»iles  which  is  verj^  familiar 
to  my  friend  from  the  city,  as  it  is  to  my 
friend  from  Centre.  It  is  worth  recalling 
as  a  matter  of  history.  Rarely  indeed  do 
we  find,  even  in  the  remarkable  railroad 
progress  and  success  of  our  country,  a  case 
more  jieculiar  and  more  extraordinary. 


I  have  reference  to  to  a  railroad  known  as 
the  Tyrone  and  Clearfield.  It  was  com- 
menced some  years  ago  and  struggled  as 
a  separate  corporation.  I  remember  very 
well  when  it  was  brought  down  to  the 
necessity  of  issuing  what  might  be  called 
scrip  in  order  to  Y>ay  the  pressing  neces- 
sities of  the  contractors.  In  that  way  t  hey 
gained  subsistence.  They  struggled  along 
in  the  construction  of  that  heavy  work, 
and  all  the  means  that  could  be  com- 
manded in  that  region  were  cheerfully 
given  them.  I  am  gratified,  I  am  proud 
to  sa3',  that  I  was  amongst  those  who  gave 
all  I  could  well  spare  at  that  time.  But 
after  a  time  we  were  unable  to  go  any 
farther ;  operations  ceased ;  the  company 
was  powerless.  In  truth  the  road  was 
sold  out  from  Philipsburg  to  Tyrone 
bodilj'on  a  judgment  which  the  Pennsyl- 
vania railroad  company,  I  believe,  held 
against  it  at  that  time.  But  the  franchises 
remained;  the  road  was  constructed;  it 
penetrated  into  that  wild  region. 

Finally  it  was  stocked  and  commenced 
operations.  More  recently,  beginning  in 
1S06,  it  was  extended  to  Clearfield.  I  am 
gratified  to  have  it  in  my  power  to  say 
that  I  had  some  part  in  it.  In  all  that  re- 
gion the  people  subscribed  largely.  We 
gave  all  we  could  in  order  to  make  the 
railroad  a  cheap  railroad,  so  that  the  com- 
pany could  find  the  means  to  construct  it. 
It  is  now  in  operation  from  Tyrone  to 
Clearfield,  and  in  that  country,  which  a 
few  years  ago  I  was  in  the  habit  of  riding 
on  horseback,  or  gettit^  through  with  a 
buggy,  or  going  in  a  stage,  we  have  two 
daily  lines  of  passenger  cars.  We  bring 
on  that  short  road  to  the  main  stem  of 
the  Pennsylvania  road  over  three  thou- 
sand tons  of  tonnage  per  day.  A  road  of 
forty  miles,  penetrating  one  of  the  rough- 
est countries  3^ou  can  look  upon,  furnishes 
one-eleventh  part  of  the  w'hole  tonnage  of 
that  main  line.  Here  was  a  railroad  that 
struggled  through  all  these  discouraging 
prospects.  I  remember  very  well  when 
all  the  personal  means  of  that  companj- — 

Mr.  Beebk.  Will  the  getleman  allow 
me  to  ask  him  a  question  ? 

Mr.  BiaiiER.    Certainly. 

Mr.  Beebe.  Would  it  have  been  possi- 
ble to  build  that  road  if  its  debts  had  been 
paid? 

Mr.  BiGiiEB.  No,  sir;  from  the  word 
"go,"  I  believe  it  never  had  the  means  to 
pay  its  debts. 

Mr.  Beebe.  One  more  question.  At 
the  time  that  the  Pennsj'lvania  road  got 
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their  pay,  did  the  laboring,  men  on  the 
road  get  theirs. 

Mr.  CuKTiN.  The  laboring  men  were 
paid. 

Mr.  BiGLER.  The  laboring  men  were 
paid,  I  believe.  I  am  nat  so  familiar  with 
that  matter  as  I  was  in  Congress  at  that 
time,  and  had  not  msuch  personal  connec- 
tion with  it ;  but  I  believe  the  laborers 
were  paid  by  the  Tyrone  and  Clearfield 
railroad  company.  That  individuals  suf- 
fered largely  in  that  payment,  I  am  also 
well  aware.  But  what  I  want  to  say  is, 
that  all  this  trial,  and  all  this  sufteringy 
and  all  this  money  have  been  richly  re- 
paid to  every  inhabitant  in  that  country. 
They  would  no  more  entertain  the  idea  of 
taking  back  what  they  gave,  and  what 
they  suffered,  and  parting  with  the  rail- 
road than  they  would  think  of  eniigrating 
to  some  new  country. 

I  speak  thus  warmly  about  the  indirect 
advantages  and  consequential  blessings  of 
railroads ;  but  whilst  1  say  all  this,  I  see 
no  occasion,  no  wisdom,  in  giving  corpora- 
tions of  this  kind  undue  privileges  or 
dangerous  privileges.  I  have  always  held 
the  reverse  doctrine ;  but  I  have  felt  con- 
strained to  speak  of  this  single  road  which 
I  think  is  one  of  the  most  remarkable  in 
this  country. 

Mr.  CuYLER.  A  single  word,  because 
I  think  my  colleague  from  the  city 
(Judge  Woodward)  rather  mis-stated  or 
misapprehended — certainlj'  he  did  not  de- 
signedly mis-state — the  meaning  of  this 
section.  I  do  not  suppose  that  anybody 
on  this  floor  has  ever  contended — I  have 
heard  no  one  contend — that  corporations 
should  be  exempt  from  the  same  law 
which  applies  to  individuals  ;  that  is,  the 
law  that  requires  them  to  pay  their  debts. 
I  do  not  think  anybodj^  has  every  con- 
tended for  any  such  doctrine.  I  do  not 
believe  for  a  moment  that  tlie  law  should 
protect  a  corporation  from  liability  for  its 
debts,  nor  do  I  believe  that  the  law  does 
protect  them  from  liability  for  their  debts. 
But  the  question  is  partly  a  question  of 
common  honesty  and  partly  a  question  of 
fair  policy. 

It  is  a  question  of  common  honesty  in 
so  tar  as  this  section  should  receive  a  con- 
struction that  would  assail  existing  corpo- 
rate mortgages,  it  would  take  from  those 
who  have  loaned  their  money  on  the  faith 
of  those  mortgages  tlie  security  that  was 
lawfiflly  given  them  for  their  debts.  The 
law  of  the  State  has  permitted  a  corporation 
to  pledge  its  francliisesand  its  rolling  stock, 
its  property  generally,  to  those  who  have 


loaned  it  money,  to  its  bondholders,  and 
they  hold  it  in  pledge,  and  like  a  mort- 
gage held  by  an  individual  or  any  other 
pledge  they  may  under  existing  circum- 
stances foreclose  upon  the  jjledge  and  ap- 
ply it  to  the  payment  of  the  debt.  Now, 
any  legislation  that  should  seek  to  take 
away  from  them  that  which  had  been 
thus  given  them  by  lawful  authority,, 
would  be  unjust  and  unfair  legislation. 

Moreover,  it  would  be  im,politic  legisla- 
tion on  the  part  of  the  Stat«  for  the  rea- 
sons that  I  stated  a  while  ago — impolitic 
because  no  one  would  loan  nioney  to  cor- 
porations of  this  character  if  they  were 
not  permitted  to  give  such  a  pledge.  If 
you  do  not  jiermit  the  corporation  to 
pledge  that  which  makes  its  franchise 
valua,ble  by  giving  it  practical  use  and 
application,  you  will  place  the  corpora- 
tion in  such  a  position  that  nobody  will 
loan  it  money ;  and  this  very  develop- 
ment which  has  been  alluded  to  so  elo- 
quently by  the  gentleman  from  Phiadel- 
phia  (Mr.  Woodward)  and  by  the  gentle- 
man who  last  spoke  (Mr.  Bigler)  would 
have  been  a  thing  wholly  impracticable, 
because  the  money  that  was  necessary  to 
carry  it  out  never  could  have  been  se- 
cured. 

It  is  not,  therefore,  a  question  wheth- 
er a  distinction  shall  be  drawn  between 
the  corporation  and  the  individual  by 
saying  that  one  shall  be  liable  to  pay  his 
debt  and  the  other  shall  not.  No  such 
distinction  is  even  suggested.  It  leaves 
the  corporation  as  it  leaves  the  individual, 
liable  to  pay  their  debts,  only  applying  a 
different  method  of  payment  in  the  one 
case  from  that  which  applies  in  the  other, 
because  the  public  interets,  the  pub- 
lic policy  and  justice  to  those  who  hold 
debts  of  the  corporation  under  public  au- 
thority, require  that  a  different  method 
of  taking  execution  with  them  should  be 
had  from  that  which  applies  to  the  case 
of  an  individual.  That  is  all  it  means — 
that  and  nothing  more. 

Now,  as  to  the  general  remarks  of  my 
colleague,  (Judge  Woodward,)  our  mo&t 
familiar  friends  may  present  themselves 
disguised  so  that  we  may  not  be  able  to 
recognize  them.  Under  all  this  startling 
exhibition  made  by  Judge  Woodward, 
there  was  nothing  except  a  very  common 
and  practical  thought  that  dwells  with  us 
every  day  of  our  lives.  It  is  no  more 
true  of  corporate  enterprise  than  it  is  of 
individual  enterprise  that  the  purpose 
of  business  is  to  endeavor  to  appropriate 
other  people's  mone}-  to  ourselves.    Why 
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does  a  man  trade  ;  why  does  he  carry  on 
any  business  except  that  he  proposes  by 
the  use  of  his  talents  and  of  liis  capital  to 
draw  unto  liimself  and  make  his  property 
that  which  was  before  the  jiroperty  of 
others?    That  is  the  law  of  business  life. 
It  is  just  as  true  of  an  individual  as  it  is 
of  a  corporation.    It  is  just  as  reprehen- 
sible (if  it  be  reprehensible)   in  an  indi- 
vidual as  it  is  in  a  corporation.    There  is 
no  distinction.    It  is  the  same  with  both. 
Then,  outside  of  all  this,  there  -iomes  to 
his  aid  that  which  everywhere,  and  espe- 
cially in  a  country  like  ours,  with  limited 
capital,  so  far  from  being  a  curse  is  an  ines- 
timable   blessing.      Why,  only  suppose 
that  in  this  day  of  the  world  and  in  our 
country  a  learned  and  intelligent  gentle- 
man should  get  up,  and  addressing  an  as- 
sembly of  learned  and  intelligent  gentle- 
men should  denounce  the  system  of  fire 
insurance,  and  say  that  it  was  a  fraud  and 
a  wrong  founded  on  dishonesty?    What 
would  be  said  of   any  such  argument  ? 
What  enables  the  small  capitalist  to  have 
a  credit  to  carry  on  his  business  with  suc- 
cess except  that,  the  people  having  confi- 
dence in  his  integrity,  he  may  make  his 
property  secure  for  the  protection  of  his 
creditors  by  resorting  to  the  system  of 
tire   insurance?     There  is  nothing  differ- 
ent with  reference  to  life  insurance.     By 
that  he  perpetuates,  for  the  protection  of 
his  creditor  or  the  benefit  of  his  family, 
his  talent,   his  industry,   his  ability,   so 
that  there  may  be  a  fund  for  the  protec- 
tion of  thoso  who  deal  with  him  or  those 
who  are  dependent  upon  him  if  he  is  sud- 
denly called   away  from  life.      There  is 
nothing  different  in  life  insurance  from 
that    which    there  is  in   fire    insurance. 
They    are    both    great   public   benefac- 
tions^ they  are  both  vast  public  blessings, 
great  public  benefits,  entitled  to  be  fos- 
tered, protected,  encouraged,  and  not  le- 
gitimately the  subject  of  denunciation. 

Mr.  Carter.  Mr.  Chairman:  I  presume 
no  intelligent  man  in  this  Convention,  or 
out  of  it,  doubts  the  great  benefit  that  rail- 
road corporations  and  railroads  have  been 
to  this  country ;  and  I  apprehend  also  that 
every  one  of  us  would  be  loth  indeed  to  do 
anything  injurious  to  their  real  interests. 
If  I  could  believe  with  the  gentleman  who 
last  spoke,  that  there  was  no  invidious 
distinction  now  permissible  between  pri- 
vate enterprise  and  private  capital  and 
that  of  corporations,  I  should  not  favor,  as 
I  am  inclined  to  do,  the  passage  of  this 
section ;  but  it  does  appear  to  me  that  there 
is  such  a  distinction,  and  I  think  this  sec- 


tion is  necessarj-  to  prevent  such  an  invid- 
ious distinction  being  made. 

Suppose  an  individual,  sufficiently 
wealthy  and  public-spirited,  should  un- 
dertake to  construct  a  railroad  from  one 
point  to  another,  having  sufficient  capital 
to  manage  it  himself;  would  not  liis  roll- 
ing stock  be  liable  to  seizure  ?  Would  not 
a  debt  be  collected  from  him  in  a  different 
manner  from  wliat  it  would  be  from  a  cor- 
poratien?  It  strikes  me  so,  and  that  this 
section  is  necessary. 

It  is  alleged  by  gentlemen  on  the  other 
side  that  it  is  necessary  that  this  peculiar 
privilege  (for  it  does  strike  me  as  puch) 
should  be  granted  to  corporations  on  ac- 
count of  the  great  benefit  they  confer 
upon  the  community.  I  do  not  think  that 
is  a  safe  rule  to  apply  in  this  matter.  An 
individual  might  be  running  a  line  of 
stages  of  very  great  benefit,  opening  up 
and  developing  the  country,  transporting 
passengers  from  one  place  to  another ;  but 
if  a  corporation  or  company  should  run  a 
rival  line  oi  stages,  they  certainly  would 
receive  an  advantage,  unless  this  restric- 
tion be  adopted,  that  the  individual  or 
private  enterprise  would  not  receive. 

I  maj''  be  entirely  in  error,  but  this  is 
the  simple,  common  sense  view  of  the 
subject  as  it  strikes  me.  I  think  no  gen- 
tleman should  objebt  to  proper  restric- 
tions being  imposed  upon  these  corpora- 
tions. Of  course  railroads  and  fire  insu- 
rance companies,  and  perhaps  life  insu- 
rance companies,  are  useful  institutions. 
There  is  no  attempt  to  stem  the  great  tide 
of  human  progress  in  that  or  ony  otiier  di- 
rection hy  this  and  similar  restrictions; 
but  in  the  progress  of  affairs,  matters 
have  been  developed  which  show  that  cer- 
tain constitutional  restrictions  or  limita- 
tions are  necessary  for  the  protection  of 
the  people.  I  apprehend  that  all  this  Con- 
vention desires  to  do  is  to  provide  that 
there  shall  be  no  invidious  distinctions 
made  between  private  capital  and  i^rivate 
enterprise  and  corporate  capital  and  cor- 
porate enterprise. 

Mr.  Cochran.  I  do  not  think  this  sub- 
ject really  needs  much  more  argument 
after  the  very  able  speech  which  we  heard 
from  the  gentleman  from  Philadelphia, 
the  chairman  of  this  committee.  It  seems 
to  me  that  speech  put  the  question  on  its 
true  foundation,  and  applied  to  it  the  rule 
of  equity  which  should  apply  in  all  cases 
where  it  is  possible  to  make  it  applicable. 
There  is  unquestionably  and  admittedly 
a  distinction  between  your  means  of  re- 
covery of  a  claim  against  an  individual 
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and  your  means  of  recovery  against  a  cor- 
poration. What  is  the  distinction  ?  The 
railroad  comfvany  or  any  corporation  that 
stands  in  that  relation  to  an  individual 
can  hold  him  at  defiance,  for  this  reason, 
if  for  no  other  :  How  is  a  small  debtor,  a 
man  who  has  supplied  this  corporation 
with  the  means  of  its  existence  and  ^\'ith 
the  ineans  of  carrying  on  its  work,  who 
has  furnished  it  fuel  for  its  locomotives 
or  any  other  matter  of  that  kind — ^how 
is  that  man  to  vindicate  his  right  and  to 
recover  his  indebtedness  ?  You  say  he  is 
to  do  it  by  sequestration,  by  proceeding 
with  a  writ  of  Ji.  fa.,  which  can  only  ope- 
rate, however,  under  the  decisions,  as  a 
writ  of  sequestration.  The  man  with  a 
debt  of  twenty-five  or  thirty  dollars  is  to 
contend  against  a  great  corporation  with 
a  capital  of  millions,  and  put  those  mil- 
lions under  a  proceeding  in  sequestration 
and  to  have  a  general  distribution  made 
of  the  whole  fund,  and  in  no  other  way 
can  he  do  it !  How  can  the  poor  man  en- 
counter that  exj^ense  ?  How  can  he  meet 
it  ?  Is  be  to  be  obliged  to  employ  coun- 
sel to  do  all  this  work  ?  Where  is  he  to 
get  the  means  of  emploj'-ing  counsel  to  do 
a  work  of  this  character? 

Sir,  their  is  an  old  rule  of  law,  vigilanii- 
bus  non  dormiintihus  leges  suhveniunt;  and 
this  principle  which  you  apply  of  dis- 
crimination in  favor  of  the  corporation 
and  against  the  individual  is  directly  in 
contradiction  of  that  rule  of  law,  because 
where  a  man  gets  his  judgment  and  un- 
dertakes to  apply  his  execution  against 
me  as  an  individual,  he  levies  upon  my 
property  at  once,  and  having  the  first 
levy  he  takes  it  and  satisfies  himself;  but 
he  has  no  remedy  in  a  case  of  this  kind 
against  a  corporation  except  to  go  to  work, 
and  after  having  gone  to  the  expense  of 
obtaining  his  judgment  and  putting  the 
machinery  of  the  law  in  operation,  he 
is  bound  to  divide  ail  its  fruits  with  all 
the  other  creditors  of  the  corporation. 

Sir,  the  distinction  is  unjust  and  unfair 
as  between  the  individual  who  sues  an- 
other and  the  one  who  is  compelled  to 
claim  his  right  from  a  corporation.  A 
gentleman  near  me  refers  me  to  the  law 
of  domestic  attachment.  That  is  an  ex- 
ceptional law.  It  is  only  applied  to  the 
fugitive  creditor,  the  man  who  has  ab- 
sconded. But,  sir,  the  general  law  of  the 
State  is  that  where  you  have  an  execution 
against  an  individual,  your  execution,  if  it 
is  the  first,  takes  the  property  until  you 
are  satisfied.  Why  should  it  not  be  so  in 
this  case  ? 


We  are  told  of  practical  inconveniences 
that  are  to  flow  from  the  adoption  of  a 
principle  of  this  kind.  The  simple  an- 
swer to  that  is,  let  the  corpoi-ation  pay  its 
debt,  just  as  the  individual  pays  his  debt, 
as  the  gentleman  from  Philadelphia  (Mr. 
Woodward)  said.  There  is  the  rule. 
There  is  no  reason  why  these  men  who 
have  furnished  materials  for  all  these 
corporations,  of  whatever  character  they 
may  l)e,  and  are  left  out  in  the  cold  while 
the  great  loan-holders  are  protected  by 
mortgages  piled  upon  mortgages,  sliould 
be  put  to  this  inconvenience — that  this 
discrimination  should  be  made  against 
them. 

Mr.  Mann.  Would  the  gentleman  froui 
York  apply  that  principle  to  niunicipal 
corporations  ? 

Mr.  Cochran.  This  is  a  report  from 
the  Committee  on  Private  Corporations. 

Mr.  Mann.  I  simplj-  asked  the  gentle- 
man if  he  would  apply  that  i^rinciple  of 
collecting  debts  against  municipal  corpo- 
rations. 

Mr.  CocHBAN.  There  is  no  reason  why 
it  should  not  be  if  they  do  not  pay  their 
debts ;  but,  as  I  understand,  this  section 
applies  to  private  corporations;  conx)ra- 
tions which  are  created  for  private  emolu- 
ment, as  well  as  for  public  service,  and 
in  which  the  element  of  private  emolu- 
ment is  made  the  principal  consideration 
by  those  who  manage  the  corporation. 
They  stand  on  an  entirely  difterent  foot- 
ing from  municipal  corporations,  and 
thex-efore  the  piinciple  ought  to  be  ap- 
plied to  them  that  these  parties  who  are 
clothed  with  great  ix>wer  not  possessed 
by  an  individual  should  be  at  least 
brought  down  to  the  same  footing  with 
natural  persons.  That  is  simply  the  i>rin- 
ciple  of  this  section,  view  it  in  any  way 
that  you  roay. 

We  are  told  of  great  pu  blic  benefits  to 
be  derived  from  the  construction  of  rail- 
roads. No  one  denies  that,  nor  doubts 
it.  It  cannot  be  disputed  or  denied.  But, 
sir,  these  great  public  l^enefits  ought  not 
to  be  realized  at  the  exj^ense  of  private 
interests  or  individual  rights.  That  is  the 
point.  The  individual  citizien  of  this 
Commonwealth  has  a  righc  to  be  pi-otec- 
ted  against  its  policj'  with  regard  to  the 
protection  of  corpoi-ations  or  any  other 
bodies  which  ard  clothed  with  powers  that 
are  not  common  to  all.  Every  corjjora- 
tion  which  is  constituted  is  in  itself  an 
organization  which  has  its  being  in  dero- 
gation of  common  right,  and  it  is  only  be- 
cause the  public  interest  requires  it  that 
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they  should  exist,  and  when  they  are 
created  they  should  be  placed  under 
such  trammels  and  restrictions  that  they 
should  not  be  able  to  so  use  their  powers 
as  that  private  interests  should  be  made 
to  suffer.  On  that  principle  I  shall  vote 
for  this  section. 

Mr.  Lii^LY.  All  this  discussion  appears 
to  have  very  little  reference  to  the  amend- 
ment actually  pending.  I  take  it  there  is 
no  man  on  the  floor  of  tin's  Convention  or 
in  the  Commonwealth  of  Pennsylvania 
who  does  not  want  every  corporation  i  o 
pay  its  debts,  and  wlio  does  not  agree  that 
its  private  property  should  be  open  to  levy 
and  sale  the  same  as  the  private  property 
of  an  individual.  Gentlemen  say  they 
want  to  put  them  on  the  same  platform 
with  individuals.  By  adopting  the  amend- 
ment of  the  gentleman  from  Northamp- 
ton, striking  out  the  word  "franchise," 
you  put  tliem  on  exactly  the  same  plat- 
form as  individuals,  in  my  opinion.  The 
franchise  is  the  right  of  the  road  to  live  ; 
and  yet  here  you  propose  to  kill  this  ar- 
tificial person,  to  take  away  its  life,  in  or- 
der to  pa3'  its  debts  !  Take  its  property  if 
you  please,  but  leave  the  organization  for 
other  paties  who  liave  debts  contracted  and 
other  matters  probably  at  stake  on  that ; 
leave  the  franchise  with  the  company. 

Mr.  CoRBETT.  I  hope  that  neither  the 
amendment  nor  the  original  section  will 
be  adopted.  If  you  suffer  the  rolling 
stock  of  a  railroad  company  to  be  sold,  I 
do  not  see  why  you  should  not  allow  the 
franchise  also.  I  do  not  see,  Mr.  Chairman, 
why  we  are  asked  to  adopt  this  section. 
It  is  purely  legislative  in  its  character. 
The  subject  matter  ought  to  be  left  to  the 
Legislature  in  the  future,  and  they  ought 
to  have  entire  control  of  it.  Adopt  it,  and 
you  tie  their  hands.  It  will  then  have 
become  a  part  of  the  organic  law  and  the 
Legislature  cannot  possibly  change  it. 
Whj'-  disturb  all  the  principles  settled 
with  reference  to  this  species  of  property 
by  the  highest  courts  of  our  State  ? 

I  feel  an  interest  in  this  subject,  al- 
though I  am  far  from  being  a  corporation 
man,  because  I. come  from  a  section  of  the 
State— the  same  section  from  which  the 
distinguished  member  from  Centre  (Mr. 
Curtin)  and  my  friend  from  Potter  (Mr.. 
Mann)  come — wliere  we  are  struggling 
along  and  doing  everything  in  our  power 
to  build  railroads.  The  eastern  portion  of 
the  State  now  can  probably  get  along 
without  new  railroads,  because  they  al- 
ready have  so  many  in  successful  opera- 
tion.   Now  what  will  be  the  eftect  of  this 


section  on  the  companies  that  are  strug- 
gling for  an  existence  or  struggling  to 
complete  lines  which  thej'  have  recently 
commenced?  It  is  evident  to  my  mind 
that  the  Pennsylvania  railroad  or  the 
Reading  railroad  might  easily  afford  to 
pay  a  large  sum  of  money  for  the  passage 
of  this  section.  It  ■\\all  not  in  any  way 
incommode  them;  it  will  not  cripple  them 
in  their  operations.  They  are  already  in 
successful  operation  ;  and  what  will  it  en- 
able them  to  do  if  thej^  so  desire  ?  Let 
me  tell  you.  I  make  no  charge  against 
these  corporations,  or  any  others  ;  but  I 
do  say  that  if  these  great  companies  wish 
to  seize  upon  the  franchises  of  roads  that 
are  struggling  through  difficulties,  all 
they  have  to  do  is  to  procure  a  sale  of  the 
rolling  stock  or  franchises  of  these  strug- 
gling corporations,  and  they  will  finally 
get  possession  of  them,  and  own  them 
and  control  them.  There  is  but  little  dif- 
ference between  seizing  the  franchise  and 
seizing  the  rolling  stock.  The  very  mo- 
ment that  the  rolling  stock  of  a  railroad  is 
sold,  that  moment  it  is  crippled  so  that  it 
cannot  do  its  business.  It  ceases  effectu- 
allj-  to  become  a  common  carrier,  and  its 
franchise  necessarily  must  go  into  other 
hands.  If  it  be  not  sold  in  execution,  it 
must  be  sold  in  some  othei  way  and  go 
into  other  hands,  and  a  new  corporation 
must  be  formed  to  carry  on  its  business. 

I  hope  that  this  whole  section  will  he 
voted  down.  I  say  that  it  is  legislation 
in  the  worst  shape.  I  say  further  it  is 
legislation  against  all  portions  of  the  State 
of  Pennsylvania  to-day  that  are  without 
railroads.  I  fully  concur  witli  the  re- 
marks of  my  iriend  from  Centre  ;  and  al- 
though I  am  really  in  my  feelings  anti- 
coriwration,  I  cannot  support  this  section. 
I  will  vote  for  every  reasonable  restriction 
upon  corporations  that  I  think  is  right ; 
but  I  cannot  give  my  vote  to  anything 
of  this  kind. 

Mr.  MacConnell.  Mr.  Chairman:  I 
should  be  in  favor  of  this  section  if  it  Avere 
necessary  to  insert  any  provision  in  the 
Constitution  in  order  to  put  corporations 
on  the  same  footing  in  regard  to  the  pay- 
ment of  their  debts  with  individuals.  I 
cannot  see,  however,  that  any  provision 
of  this  kind  is  necessary  for  that  purpose. 
Let  me  illustrate  by  reference  to  a  partic- 
ular case  or  a  particular  set  of  cases  that 
have  been  adjudicated  by  our  courts. 

Some  quarter  of  a  century  ago  a  firm  in 
Pittsburg  had  a  very  large  rolling  mill. 
They  had  in  that  mill  a  set,  consisting  I 
think  of  some  twenty'  or  thirty  different 
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rollers,  for  the  purpose  of  rolling  different 
kinds  of  iron  that  were  required  for 
vessels.  No  portion  of  those  rollers  was 
ever  on  the  housing,  except  one  pair; 
the  others  were  all  laid  aside  to  be  used 
when  an  order  should  come  in  making 
their  use  necessary.  The  firm  got  into 
debt ;  judgments  were  obtained  against 
them ;  and  an  execution  was  issued  on  a 
junior  judginent  against  the  personal 
property.  Those  rollers  that  were  not  in 
the  housing  were  levied  upon  and  sold  as 
personal  property.  Then  on  an  older  judg- 
ment, the  factory  itself,  the  rolling  mill, 
with  the  ground  on  which  it  was  erected, 
Avas  levied  upon,  sold  and  purchased  by  a 
different  person  from  the  one  who  had 
purchased  the  rollers  at  the  first  sale. 
The  question  arose,  which  of  those  pur- 
chasers took  the  rollers.  The  Supreme 
Court  decided  that  those  rollers,  although 
they  were  not  on  the  housing  and  were 
not  in  actual  use,  were  a  part  of  the  real 
estate,  a  part  of  the  rolling  mill,  and  did 
not  pass  by  the  sale  of  the  personal  prop- 
erty, but  did  pass  by  the  sale  of  the 
realty. 

That  has  been  followed  up  by  a  series  of 
decisions ;  and  the  rule  has  never  been 
altered,  but  is  well  settled,  that  where 
there  is  anything  connected  with  a  factory 
that  is  necessary  for  the  operation  of  the 
factory,  whether  it  is  in  actual  use  or  not, 
whether  it  is  actually  joined  to  the  factory 
at  the  time  or  not,  is  still  a  part  of  the 
realty  and  is  to  go  with  the  realt3\ 

If  you  apply  that  rule  to  railroads  and 
to  the  rolling  stock  of  railroads,  you  must 
come  to  the  conclusion  that  the  rolling 
stock  is  realty,  because  it  is  just  as  neces- 
sary to  the  operation  of  the  railroad  as  a 
train  of  rollers  is  to  the  operation  of  a  roll- 
ing mill.  How  could  you  ojjerate  a  rail- 
road without  rolling  stock?  You  could 
no  more  operate  it  than  you  could  operate 
a  rolling  mill  without  rollers,  no  more 
than  you  could  operate  a  cai-ding  mill 
without  cards  ;  and  in  that  case  the  cards 
were  held  to  be  realty  although  they  were 
not  actually  in  use  or  connected  with 
the  machinery  of  the  mill.  Where  is  the 
difference  ? 

If  that  rule  applies  to  natural  persons  in 
regard  to  their  property  used  in  their 
business  operations,  why  should  it  not  be 
applied  to  i-ailroads  in  the  case  of  rolling 
stock?  This  strikes  at  railroads  princi- 
pally ;  but  are  they  not  precisely  on  the 
same  footing?  Why  should  you  adopt  a 
new  rule  for  railroads  that  would  put 
them    on    a    different  footing  from  that 


which  applies  to  natural  persons  ?    I  can 
see  no  reason  for  it. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  North- 
ampton (Mr.  Brodhead)  to  strike  out  the 
words  "  the  franchise." 

The  amendment  was  agreed  to,  there 
being  on  a  division,  ayes,  thirty-six  ;  noes, 
fifteen. 

The  Chairman.  The  question  now  is 
on  the  section  as  amended. 

Mr.  Joseph  Baily.  I  submit  to  the 
Chair  that  there  was  not  a  quorum  on  the 
last  vote. 

The  Chairman.  The  Chair  cannot  be 
interrupted  in  putting  the  question.  The 
question  is  on  the  section  as  amended. 

The  section  was  rejected,  aj^es,  twenty- 
five,  being  less  than  a  majority  of  a  quo- 
rum. 

Mr.  Campbell.  I  call  for  a  count  of 
the  other  side. 

The  Chairman.  There  was  not  a  ma- 
jority of  a  quorum  in  favor  of  the  section. 
The  next  section  will  be  read. 

Mr.  Campbell.  Is  it  not  in  order  to 
call  for  the  negative  vote  ? 

The  Chairman.  The  section  has  been 
rejected.  The  sixteenth  section  will  now 
be  read. 

The  Clerk  read  section  sixteen  as  fol- 
lows : 

Section  16.  Any  general  banking  law 
which  shall  be  passed  shall  provide  for 
the  registry  and  countersigning  by  an  offi- 
cer of  the  State  of  all  notes  or  bills  de- 
signed for  circulation,  and  that  ample  se- 
curity to  the  full  amount  thereof  shall  be 
deposited  with  the  State  Treasurer  for  the 
redemption  of  such  notes  or  bills. 

The  section  was  agreed  to,  ayes,  forty- 
five  ;  noes,  not  counted. 

The  seventeenth  section  was  read  as  fol- 
lows: 

Section  17.  No  suspension  of  specie 
payments  shall  permitted  or  sanctioned 
by  law,  and  no  banking  oir  other  corpora- 
tion shall  receive,  directly  or  indirectly,  a 
greater  rate  of  interest  than  is  allowed  by 
law  to  individuals. 

Mr.  Broomall.  I  move  to  insert  after 
the  word  "received,"  in  the  second  line, 
the  words  "or  pay,"  so  as  to  read  :  "No 
banking  or  other  corporation  shall  re- 
ceive or  pay,  directly  or  indirectly,  a 
greater  rate  of  interest  than  is  allowed  by 
law  to  individuals." 

I  called  attention  yesterday,  Mr.  Chair- 
man, to  what  I  concieve  to  be  a  veiy  con- 
siderable existing  evil ;  and  that  is  the 
absorbtion  of  the  capital  of  the  country 
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by  corporations.  The  scarcity  of  capital, 
which  has  existed  and  whicli  has  inter- 
fered witli  individual  enterprise  for  the 
last  half-dozeu  years,  may  be  traced  to  a 
considerable  extent  to  the  demand  for 
capital  by  corporations.  If  the  corpora- 
tions were  compelled  to  go  in  the  market 
upon  an  equal  footing  with  individuals, 
the  evil  would  not  be  so  great ;  but  it  is 
well  known  to  every  gentleman  here  that 
corporations  are  allowed  to  give  for  money 
any  rate  of  interest  that  they  may  choose 
to  bargain  for,  whereas  individuals  are 
restricted  to  a  given,  fixed  rate.  That  is 
an  evil.  It  allows  to  those  who  least  need 
the  capital,  those  who  can  best  do  with- 
out it,  a  better  chance  to  get  it  than  those 
who  most  need  it.  Individual  enterprise 
should  be  fostered  rather  than  corporate 
enterprise  where  any  distinction  is  made. 
If  a  difference  is  made  between  the  two, 
it  should  be  made  in  favor  of  individuals. 
1  believe,  therefore,  that  we  should  either 
unchain  the  individual  and  allow  him  to 
bid  in  the  money  market  upon  an  equal 
footing  with  the  corporation,  or  chain 
down  the  corporation  and  compel  it  to  go 
into  the  money  market  on  an  equal  foot- 
ing with  the  individual.  I  do  not  care 
which  is  done. 

1  have  moved,  therefore,  to  insert  these 
words,  so  that  any  restriction  you  impose 
upon  nie  in  the  money  market  shall  be 
imposed  upon  the  corporation  that  goes 
into  the  money  market ;  that  if  it  is  al- 
lowed to  go  there  without  a  limit  upon  its 
power  to  bargain,  I  shall  be  allowed  to  go 
there  without  a  limit  upon  my  power  to 
bargain  ;  that  if  I  am  controlled  it  shall 
be  controlled.  The  reason  why  corpora- 
tions borrow  at  seven  and  eight  per  cent, 
when  individuals  have  to  give  ten  or 
twelve,  as  is  the  case  now,  is  because  cor- 
porations can  bargain  in  open  day  ;  they 
can  talk  to  the  lenders  face  to  face, 
wiiereas  individuals,  being  hampered  by 
restrictive  laws,  are  compelled  to  resort  to 
a  circuitous  mode  of  borrowing,  to  do  it 
through  brokers,  to  do  it  secretly,  and 
hence  they  have  to  give  more  for  capital 
than  corporations  have  to  do.  This  is 
wrong ;  and  it  should  be  remedied,  as  I 
remarked  before,  by  setting  free  the  indi- 
vidual or  by  chaining  down  the  corpora- 
tion. 

Mr.  Dallas.  ]Mr.  Chairman :  I  rise 
only  for  the  purjiose  of  saying  that  if  the 
delegate  from  Delaware  had  not  obtained 
the  tloor  before  I  was  able  to  do  so,  I 
should  have  offered  the  identical  ainend- 
ment  which  he  has  submitted.    I  concur 


most  heartily  in  every  word  that  he  has 
said  upon  this  subject,  and  I  desire  only 
to  add  to  what  he  has  so  well  said  that 
the  evil  of  which  he  complains  is  not  a 
theoretical  or  fanciful  evil,but  one  which, 
in  my  hamble  judgment,  has  become  in 
the  State  of  Pennsylvania  an  evil  of  prac- 
tical importance  and  of  great  magnitude. 

We  have  the  capital  of  the  State  of 
Pennsjivania  sought  by  corporations  for 
the  purpose  of  carrying  on  business  whicli 
need  not  necessarily  be  carried  on  under 
corporate  franchises,  but  classes  of  busi- 
ness which  individual  enterprise,  equally 
well  fostered,  may  as  well  conduct.  We 
give  them  the  special  power,  not  only  of 
rasing  money  by  issuing  securities  that 
are  particularly  satisfactory  to  investors, 
but  we  have  the  legislature  constantly 
giving  them  the  power  of  borrowing 
money  at  special  rates  which  offer  special 
inducements  to  lenders  of  money ;  and 
the  consequence  is  that  these  corporations 
now  go  into  all  classes  of  business,  from 
the  highest  to  the  lowest ;  they  undertake 
to  conduct  all  the  business  transactions  of 
Pennsylvania  for  tlie  people  of  the  State  ; 
and  no  man  can  sustain  himself  in  any 
business  where  the  corporate  finger  can 
be  placed  in  the  jiie,  unless  he  is  willing 
to  wear  the  yoke  of  some  corporation  or 
other.  It  is  done  day  after  day  and  in  all 
kinds  of  business  ;  and  unless  we  do  pro- 
vide that  corporations  shall  not  raise  their 
capital  for  the  purpose  of  conducting  all 
manner  of  business,  on  terms  more  ad- 
vantageous than  individual  enterprise  can 
raise  cajiital  for  the  same  i^urposes,  we 
can  put  no  check  upon  that  which  I  be- 
lieve to  be  a  grievous  wrong  in  this  par- 
ticular. 

Mr.  DoDD.  I  wish  to  ask  the  gentle- 
man from  Philadelphia  whether,  if  the 
Constitution  makes  any  limit  on  persons 
receiving  money  above  a  certain  rate,  it 
does  not  by  the  known  acceptation  of  the 
terms  make  it  equally  unlawful  for  any 
person  to  pay  more  ? 

Mr.  Dallas.  I  do  not  understand  the 
Constitution  to  make  any  such  provi- 
sion. 

Mr.  DoDD.  Is  not  that  the  provision  to 
which  this  is  offered  as  an  amendment  ? 

Mr.  Dallas.  Oh !  no.  The  gentleman 
has  misconceived  the  section  under  con- 
sideration, I  think. 

Mr.  Harry  White.  Mr.  Chairman  : 
I  have  but  a  word  to  utter  in  connection 
with  this  section.  I  call  the  attention  of 
the  committee  to  the  fact  that  it  involves 
an   exceedingly  imiaortant  princiiale.     I 
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sj-mpathize  entirely  -with  the  amendment 
offered  by  the  gentleman  from  Delaware, 
if  we  are  to  have  a  section  of  this  kind  in 
the  Constitution  at  all.  If  he  and  I  were 
in  the  Legislature  and  he  should  ofler  an 
amendment  to  a  section  of  this  kind  in  a 
bill,  I  would  stand  Avith  him ;  indeed,  I 
would  go  further  and  make  it  illegal  for 
all  banks  to  pay  any  interest  on  dej^osits, 
and  in  so  doing,  for  the  reasons  which  I 
cursorily  gave  yesterdaj',  I  should  accom- 
plish a  public  good. 

I  will  vote  for  the  amendment  offered 
by  the  delegate  from  Delaware,  and  then 
I  shall  vote  against  the  entire  section.  It 
occurs  to  me  that  we  want  no  section  of 
this  kind  in  our  Constitution.  This  anti- 
ciijates  that  that  will  occur  which  none 
of  us  know  will  ever  occur  in  our  life- 
time or  in  the  lives  of  the  generation  to 
follow  us.  It  anticipates  the  recurrence 
of  specie  payments.  Heaven  only  knows  ; 
I  do  not,  and  no  member  of  this  Conven- 
tion knows,  when  specie  payment  will  be 
resumed  in  this  State  or  in  this  Union. 
"Sufficient  unto  the  day  is  the  evil  there- 
of." If  that  day  never  coiues  this  section 
will  be  brutum  fulmen ;  and  if  it  ever 
should  come,  it  seems  to  me  that  will 
needlesslj'  tie  the  hands  of  the  Legisla- 
ture and  prevent  them  froin  doing  that 
which  has  been  proved  in  the  past  to  be 
both  useful  and  wise. 

Why,  sir,  in  my  short  career,  -w-ithin 
my  memory,  I  can  recollect  two  or  three 
instances  in  which  a  suspension  of  specie 
payments  was  legalized  by  the  Legisla- 
ture. In  the  great  financial  i^anie  of  1857 
the  Executive  of  the  Comiuonwealth 
yielded  to  the  popular  demand  and  con- 
vened an  extraordinary  session  of  the 
Legislature  for  the  purpose  of  administer- 
ing some  remedy  to  the  then  existing 
business  demands  of  the  times  ;  and  then 
in  1S57,  in  obedience  to  the  universal  wish 
of  the  business  public  of  Pennsylvania, 
the  suspension  of  specie  payments  was  le- 
galized by  the  Legislature,  and  it  also 
enacted  a  sta.j  law  which  saved  hundreds 
of  men,  which  saved  industrial  interests 
in  this  Commonwealth,  which  kept  quiet 
the  hammer  of  the  sheriff  in  every  coun- 
ty of  this  Commonwealth  for  many 
months,  and  the  consequence  was  great 
advantage  to  the  business  community 
and  great  benefit  to  the  public  at  large. 

Then  came  the  crisis  of  18GI.  Tlie  great 
political  convulsion  which  is  so  familiar 
to  us  all  was  attended  by  financial  results 
which  we  all  only  too  well  remember. 
Again  the  suspension  of  specie  payment 


was  legalized,  and  a  stay  law  x\-as  enacted. 
We  have  suffered  no  evil  consequences 
therefrom,  so  far  as  I  am  aware. 

I  hope  then,  Mr.  Chairman,  in  view  of 
the  history  of  this  subject  in  the  past,  we 
shall  refuse  to  place  any  inexorable  rule 
in  the  Constitution.  The  experience  of 
our  State  has  demonstrated  that  the  judi- 
cious exercise  of  this  power  hj  the  Legis- 
lature is  proper  for  our  industries,  and  its 
restraint  in  all  after  time  by  constitutional 
prohibition  will  be  improper. 

Mr.  Carey.  Mr.  Chaii-man :  Being  a 
little  older  than  my  friend  White,  I  have 
lived  through  five  suspensions — that  of 
1817-18,  that  of  1837,  tliat  of  1839,  that  of 
1857,  and  that  of  1860,  on  all  of  which  oc- 
casions the  Legislature  was  compelled  to 
sanction  the  suspension.  It  had  no  choice. 
It  was  ruin  to  the  community  if  the  sus- 
pension was  not  legalized.  Such  suspen- 
sions have  always  come  when  we  were 
blessed  with  British  free  trade.  I  do  not 
think  we  shall  have  that  back  again,  or 
certainly  not  veiy  soon;  but  just  so  sure 
as  it  does  come,  we  shall  have  then  to 
provide  for  a  suspension  of  specie  paj-- 
ments  if  they  shall  have  been  resumed, 
which  I  hope  will  not  be  the  case.  I  trust 
in  heaven  never  again  to  see  specie  paj^- 
ments  myself,  and  I  hope  there  is  no  gen- 
tleman present  who  will  live  to  see  them. 
If,  however,  we  shall  ever  resume  specie 
payments  and  shall  be  again  cursed  with 
British  free  trade,  we  shall  before  very 
long  after  that  need  a  suspension  of  specie 
payments.  I  pray  the  Convention  not  to 
tie  the  hands  of  the  government  in  this 
respect. 

Where,  let  me  ask,  would  the  covintry 
have  been  if  in  the  year  1861  we  had  had 
such  a  i>rovision  in  our  Constitution,  so 
that  our  banks  would  have  been  broken 
up  and  our  people  ruined?  Where  then 
would  this  State,  the  bulwark  as  it  proved 
to  be  of  the  Union,  and  where  would  the 
Union  itself  have  been?  Whj-,  sir,  such 
a  section  in  ou.r  Constitution  in  1861 
Avould  have  given  success  to  the  rebel- 
lion ! 

Sir,  this  provision  is  mere  legislation 
and  has  no  place  here.  We  just  now 
passed  a  most  extraordinary  section  by 
which  it  is  provided  what  we  shall  do 
when  we  get  banks  issuing  circulating 
notes.  Whj^  sir,  the  federal  govern- 
ment has  taken  charge  of  that  whole  mat- 
ter, and  it  is  a  subject  that  can  never 
again  come  within  the  reach  of  the  legis- 
lation of  our  State  ;  and  yet  we  are  load- 
ing down  the  Constitution  with  a  section 
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that  never  under  any  circumstances  can 
go  into  action.  I  hope  this  section  will 
be  voted  down. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Delaware  (Mr.  BroomuU.) 

The  amendment  was  agreed  to. 

The  Chairman.  The  question  is  on 
the  section  as  amended. 

Mr.  MacConnell..  I  move  to  amend 
the  section  by  striking  out  all  after  the 
word  "no,"  in  the  first  line,  down  to  the 
word  "no"  in  the  second  line.  That  is 
the  provision  in  relation  to  the  suspension 
of  specie  payments.  I  have  no  remarks 
to  make  upon  it  after  what  has  been  said. 

The  Chairman.  The  amendment  of 
the  gentleman  from  Allegheny  is  to  strike 
out  the  words,  "suspension  of  specie  pay- 
ments shall  be  permitted  or  sanctioned 
by  law,  and  no."  The  question  is  on  the 
the  amendment. 

The  amendment  was  agreed  to. 

The  Chairman.    The  question  is  on 
the  section  as  amended. 
•     Mr.  Harry  White.    Let  it  be  read. 

The  Clerk.  The  section  as  amended 
reads:  "No  banking  or  other  corporation 
shall  receive  or  paj'jdirectly  or  indirectly, 
a  greater  rate  of  interest  than  is  allowed 
hy  law  to  individuals." 

The  section  was  agreed  to,  ayes  fortj'- 
six,  noes  not  counted. 

The  Clerk  read  section  eighteen,  as  fol- 
lows : 

Section  18.  The  majority  of  the  man- 
aging officers  of  all  corporations  organ- 
ized under  the  laws  ol  this  State  shall  be 
citizens  of  the  State. 

]NIr.  Lilly.  Mr.  Chairman  :  I  am  op- 
posed to  this  section,  as  I  think  every 
member  will  be  when  he  comes  to  reflect 
upon  what  it  is.  Let  us  take,  for  instance, 
the  county  of  Somerset.  Suppose  that 
there  a  vein  of  iron  ore  is  discovered,  and 
citizens  of  Marj^land  come  into  Somerset 
county  and  jjurchase  the  land  containing 
that  iorn  ore,  erect  machinery  to  take  it 
out  of  the  earth,  and  get  up  a  corporation 
under  the  laws  of  Pennsylvania  for  that 
purpose.  There  may  not  be  a  man  in 
Pennsylvania  interested  in  that  corpora- 
tion. It  brings  foreign  capital  into  the 
State  to  develop  our  resources.  Now 
you  projiose  to  say  that  a  majority  of  tho 
directors  of  that  corporation  shall  be  citi- 
zens of  Pennsj-lvania.  I  Ciinnot  see  any 
good  in  that  whatever.  It  only  has  the 
effect  to  keep  out  of  the  State  capital  that 
would  otherwise  come  in  to  develoji  our 
resources.      We  have  already  provided 


that  such  corporations  must  keep  an  ofiice 
in  this  State,  or  have  an  agent  here  upon 
whom  process  can  be  served.  That  is 
right  and  proi>er  ;  but  to  say  that  a  ma- 
jority of  the  managers  shall  reside  in  the 
State  of  Pennsylvania,  when  perhaps  no 
Pennsj'lA'anian  owns  a  dollar's  worth  of 
the  stock,  is  certainly  unwise.  I  tliink  it 
will  strike  every  member  of  the  Conven- 
tion in  that  light.  I  hope  no  such  restric- 
tion will  be  imposed. 

The  Chairman.  The  question  is  upon 
the  section. 

The  section  was  rejected. 

The  nineteenth  section  was  read,  as 
follows : 

Section  19.  All  insurance  companies 
incorporated  b3-  other  States  and  doing 
business  in  this  State  shall  be  subject  to 
the  same  rate  and  measure  of  taxation  as 
similar  companies  incorporated  by  this 
State. 

The  section  was  agreed  to. 

The  twentieth  section  was  read,  as 
follows  : 

Section  20.  Xo  building  or  loan  associ- 
ation or  similar  organization  shall  be  per- 
mitted or  established  which  does  not 
pro-\-ide  in  its  charter  for  publication,  at 
stated  periods,  of  the  names  of  all  share- 
holders, the  number  of  shares  held  by 
each,  and  the  amount  of  money  paid  in, 
and  the  number  of  shares  borrowed  upon 
and  by  whom  received. 

Mr.  Worrell.  I  should  like  to  ask 
the  Chairman  of  the  Committee  on  Cor- 
porations the  purpose  of  this  section. 

JNIr.  Woodward.  I  will  observe  that 
my  friend  from  Montgomery  (Mr.  Corson) 
is  the  responsible  father  of  this  section, 
and  I  refer  the  gentleman  to  him. 

Mr.  Corson.  Mr.  Chairman  :  In  the 
limited  time  allowed  me  before  this  Con- 
vention will  adjourn,  I  will  endeavor  to 
state  briefly  the  purposes  of  this  section. 

Several  Delegates.  You  have  an  hour 
and  a  quarter. 

Mr.  Corson.  1  perceive  that  I  have 
only  an  hour  and  a  quarter,  and  I  will  en- 
deavor in  that  time  to  state  briefly  the 
reasons  which  operated  with  the  commit- 
tee in  bringing  forth  this  important 
amendment  of  the  Constitution  of  Penn- 
sylvania.    [Laughter.] 

The  abuses  which  have  cursed  the  State 
of  Pennsylvania  and  the  county  of  Mont- 
gomery in  the  administration  of  these 
building  and  loan  associations,  which  in 
themselves  are  institutions  calculated  to 
do  great  good  to  the  community,  have  be- 
come so  great  that  the    committee  was 
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compelled  to  take  notice  of  them,  and  to 
bring  to  this  Convention  a  proposition 
calculated  to  prevent  them  in  the  future. 
The  attention  of  the  committee  was  called 
to  an  editorial  in  the  Philadelphia  Ledger, 
which  exposed  the  manipulations  of  cer- 
tain officers  of  corporations  of  this  char- 
acter in  the  city  of  Philadelphia.  It 
seems  that  by  a  careful  management, 
men  having  control  of  these  building  and 
loan  associations  can  borrow  out  all  the 
money  that  they  gather  in  from  the  poor 
people,  who  place  in  their  hands  the 
earnings  of  their  families,  and  upon  doubt- 
ful security  get  the  money,  use  it  to  spec- 
ulate upon,  and  nobody  knows  where  it  is 
or  who  is  the  actual  borrower. 

Another  abuse  is  this  :  To-day,  by  the 
system  as  it  prevails  in  the  rural  districts 
of  Pennsylvania,  a  man  may  get  into  his 
hands  a  sum  of  twenty  thousand  dollars, 
the  earnings  of  minors  and  of  widows 
and  of  laboring  men ;  he  represents  to 
them  that  they  have  so  many  shares  of 
stock  ;  but  they  have  no  means  of  know- 
ing; their  time  is  employed  during  the 
day  and  sometimes  during  the  night  in 
the  mills  and  manufactories;  they  never 
have  any  opportunity  to  examine  the 
books;  a  large  number  of  them  are  in- 
competent to  make  such  an  examination. 
One  man  may  have  $20,000  of  this  money 
in  his  hands,  and  these  shareholders  will 
not  know  where  it  is.  The  constitutional 
provision  which  we  have  here  will  re- 
quire that  no  charter  shall  be  granted  to 
any  such  organization  which  does  not 
require  a  publication  at  stated  periods  of 
the  names  of  the  shareholders  and  the 
names  of  those  who  borrow.  That  would 
protect  the  people.  There  is  no  protection 
now. 

These  associations  are  chartered  by  the 
courts.  A  number  of  people  are  called 
together  by  some  speculator  into  some  of- 
fice, and  he  tells  them  that  he  will  get 
them  a  charter  for  a  building  and  loan  as- 
sociation. He  goes  into  court,  and  the 
charter  is  obtained.  There  is  nothing 
which  requires  any  publication  of  the 
names  of  anj'  of  the  parties  who  pay  in 
their  money ;  and  I  could  cite  instances, 
if  I  desired  to  do  so,  where  money,  to  the 
extent  of  $10,000,of  the  hard-working  peo- 
ple of  a  town  in  this  State,  was  paid  into 
the  hands  of  one  man,  and  never  one  far- 
thing was  appropriated  according  to  the 
direction  of  the  payers  ;  but  it  was  pock- 
eted until  the  discovery  was  made,  and, 
fortunately,  it  was  made  whilst  the  man 
was  in  circumstances  sufficiently  strong 


to  be  able  to  make  up  the  deficit  and  pay 
over  the  money  according  to  the  original 
intention ;  but  it  was  because  of  no  salu- 
tary measure  in  any  law  that  those  people 
were  saved ;  it  was  in  spite  of  that,  and  in 
spite  of  the  fact  that  there  was  no  consti- 
tutional protection  to  these  people  that 
they  were  saved  ;  it  was  by  a  mere  acci- 
dent. It  was  discovered  that  an  officer  of 
one  of  these  corporations  had  not  paid 
over  the  sum  of  $500,  which  he  had  col- 
lected for  a  woman  where  she  had  a  pass- 
book in  which  he  had  signed  his  name ; 
and  when  that  discovery  was  made  it  led 
to  an  investigation,  and  that  investigation 
disclosed  the  startling  fact  that  this  man 
had  in  his  hands  a  sum  reaching  to  $14,000 
of  the  money  of  the  hard-workmg  poor 
people  of  one  town,  which  never  had  been 
appropriated  according  to  the  articles  of  in- 
corporation. This  section  20  would  pre- 
vent all  that,  because  the  citizens  of  the 
town  would  read  in  their  county  papers  ex- 
actly'who  were  the  shareholders,and  where 
the  money  had  been  invested.  This  pub- 
lication need  not  be  made  every  day;  it 
need  not  be  made  every  week  ;  but  read 
the  section,  and  see  how  carefully  it  is 
worded : 

"No  building  or  loan  association  or  simi- 
lar organization  shall  be  permitted  or  es- 
tablished, which  does  not  provide  in  its 
charter  for  publication  at  stated  periods 
of  the  names  of  all  shareholders,  the  num- 
ber of  shares  held  by  each,  and  the  amount 
of  money  paid  in,  and  the  number  of 
shares  borrowed  upon  and  by  whom  re- 
ceived." 

There  is  in  that  section  protection  to  the 
people  of  the  Commonwealth.  They  pick 
up  the  papers  and  find  their  names  are 
not  printed  ;  they  go  immediately  to  the 
party  to  whom  they  paid  the  money  and 
demand  an  explanation.  Immediately 
the  money  is  paid  over  and  the  name  is 
inserted  in  the  published  lists ;  but  to-day 
there  is  no  means  by  which  a  shareholder 
can  understand  whether  or  not  his  money 
has  been  paid  in,  except  by  the  employ- 
ment of  a  lawyer,  and  the  appointment  of 
a  committee  to  make  the  examination  and 
overhauling  of  all  the  books,  which  may 
take  a  period  of  six  months. 

Mr.  Bartholomew.  I  move  to  strike 
out  after  the  word  "publication,"  in  the 
third  line,  the  words  "at  stated  periods" 
and  insert  the  word  "annually."  I  think 
the  words  "at  stated  periods"  are  too  in- 
definite. 

Mr.  Worrell,.  Mr.  Chairman  :  I  de- 
sire to  say  a  word  or  two  with  regard  to 
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the  section,  but  not  especially  with  regard 
to  the  pending  amendment.  1  will  say  to 
the  delegate  from  Montgomery  that  he 
does  not  seem  to  understand  the  workings 
and  management  of  building  associations. 

Mr.  Corson.     Where?     Here? 

Mr.  WoRRELi.,.  Anywhere.  This  sec- 
tion is  not  needed  at  all,  and  nearly  all 
the  information  which  the  section  pro- 
vides for  is  now  given  regularly  by  the 
various  associations  under  the  law  as  it 
exists  in  this  State.  Section  four  of  the 
act  relative  t  >  building  associations,  to  be 
found  in  Purdon's  Digest,  provides: 

"That  the  said  oflQcers  shall  hold  stated 
meetings,  at  which  the  money  in  the 
treasury,  if  over  two  hundred  dollars, 
shall  be  ofiered  for  loan  in  open  meeting, 
and  the  stockholder  who  shall  bid  the 
highest  premium  for  the  preference  or 
priority  of  loan  shall  be  entitled  to  re- 
ceive a  loan  of  §200  for  each  share  of  stock 
held  by  the  subscriber." 

That  furnishes  the  information  as  to  the 
parties  who  are  the  borrowers  from  the 
association,  and  there  can  be  no  purpose 
in  publishing  at  stated  periods  the  names 
of  the  stockholders  and  the  names  of  the 
parties  who  have  borrowed  from  the  as- 
sociation. 

Mr.  Corson.  I  ask  the  gentleman  this 
question,  how  the  amount  offered  on  the 
evening  of  the  meeting  for  loan  shows 
W'hether  or  not  the  ^200  paid  by  Mary 
Smith  to  John  Jones  has  been  received  by 
the  association  ? 

-Mr.  Worrell.  That  information  would 
not  be  received  under  the  section  reported 
by  this  committee.  But  the  purchase  in 
open  meeting  by  a  stockholder  who  de- 
sired to  borrow  upon  the  shares  of  stock 
he  held  in  the  association  would  give 
notice  to  everybody  interested.  It  would 
give  to  all  those  interested,  and  to  all 
tiiose  who  ought  to  know,  information  as 
to  who  are  the  parties  borrowing  from 
the  association.  These  associations  are 
mutual  associations.  No  one  goes  into 
them  unless  he  desires  to  do  so.  He  joins 
onlv  a  voluntary  stockholder.  The  asso- 
ciations are  managed  by  directors  selected 
by  the  stockholders;  and  there  can  be  no 
set  of  directors,  no  set  of  men  who  can 
manage  the  fundsof  the  association  against 
the  wishes  and  des'resof  the  stockholders, 
because  they  elect  their  board  of  directors 
annually,  and  they  organize  and  perform 
the  duties  which  are  designated  in  the 
charter  as  granted  by  the  courts. 

There  is  no  necessity  of  saying  to  the 
world  who  are  the  stockholders,  the  share- 


holders of  these  associations;  and  it  is 
not  necessary  lor  any  public  purpose  or 
for  the  good  management  of  these  associ- 
ations that  it  should  be  published  to  the 
world  who  are  the  borrowers  from  the 
association.  In  very  many  instances  the 
parties  do  not  desire  that  those  outside 
shall  know  whether  they  are  borrowing 
money  or  not;  and  that  is  one  reason 
why  these  associations  are  set  up.  They 
are  mutual  in  their  transactions,  and  this 
information  cannot  be  received,  and  ought 
not  to  be  received,  unless  it  is  given  vol- 
untarily by  the  parties  who  are  borrowers 
of  money. 

This  requirement  will  entail  a  very 
great  expense  on  the  associations;  it  will 
be  an  expense  upon  the  shareholders.  This 
annual  exhibit  of  the  names  of  the  stock- 
holders and  how  many  shares  they  hold, 
and  how  many  shares  liave  been  borrowed 
upon  and  by  whom,  will  entail  a  large 
expense  for  printing  which  will  material- 
ly decrease  the  profits  of  the  associations. 
All  the  information  that  is  essential  is 
given  by  the  board  of  directors.  There 
are  regular  stated  publications  of  the 
number  of  shaies  in  each  series,  the 
amount  of  money  paid  in  upon  each  share 
in  the  series,  the  value  of  the  shares,  the 
number  of  the  stock holdei-s,  and  the 
number  of  shares  upon  which  loans  have 
been  received  ;  and  that  information  is  a 
basis  on  which  a  calculation  can  be  made 
as  to  the  condition  of  the  association. 

This  is  not  demanded  by  any  public 
necessity,  and  is  not  demanded  by  the 
stockholders  of  these  associations.  There 
are  in  this  cit\'  many  hundreds  of  these 
associations,  and  there  never  has  been  a 
general'  complaint  as  to  their  manage- 
ment. In  the  one  single  instance  to  which 
the  gentleman  referred,  in  which  the  of- 
ficers of  the  association  mismanaged  the 
funds,  it  became  a  matter  of  judicial  in- 
vestigation, and  those  parties  were  con- 
victed, I  think,  in  the  court  of  quarter 
sessions.  Tliat  is  but  one  instance  in  a 
very  long  period  of  time  with  regard  to 
the  many  hundred  associations  in  thiscitv. 
I  trust  this  section  will  not  be  adopted. 

Mr,  Bekbe.  Mr.  Chairman:  I  offer 
the  following  amendment,  to  conu'  in  at 
the  end  of  the  section  : 

"  Provided,  That  this  legislation  shall  ap- 
ply only  to  the  city  of  Philadelphia  and 
the  count}'^  of  Montgoinery."  [Laugh- 
ter.] 

Mr.  CuYLER.  I  move  to  amend  the 
amendment,  by  striking  out  "  the  city  of 
Philadelphia."     [Laughter.] 
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Mr.  Corson.  Mr.  Chairman  :  The  gen- 
tleman from  Philadelphia  (Mr.  Worrell) 
who  stated  that  T  did  not  know  anything 
about  the  workings  of  these  building  and 
loan  associations,  showed  very  clearly, 
before  he  got  through,  that  he  did  know- 
how  to  evade  a  question,  and  that  he  did 
not  know  anything  at  all  about  building 
and  loan  associations  if  he  knows  any- 
thing about  any  associations.  [Laugh- 
ter.] 

The  Chairman.  The  gentleman  will 
be  kind  enough  to  contine  his  remarks  to 
the  amendment  of  the  delegate  from  Ve- 
nango (Mr.  Beebe.) 

Mr.  D.  W.  Patterson.  I  should  like 
to  ask  the  gentleman  from  Montgomery 
a  question. 

Mr.  Corson.     Certainly. 

Mr.  D.  W.  Patterson.  Has  the  gen- 
tleman from  Montgomery  ever  been  a 
shareholder  in  one  of  these  building  asso- 
ciations? 

Mr.  Corson.     T  am  now. 

Mr.  P.  W.  Patterson.  T  thought  from 
the  member's  remarks  he  had  never 
know^n  anything  about  them.  [Laugh- 
ter.) 

Mr.  Corson.  1  am  now.  I  am  not  vol- 
untarily so.  I  was  cc^mpelled,  to  save 
myself,  to  buy  a  property  which  was 
mortgaged  to  one  of  these  accursed  insti- 
tutions, and  I  have  to  pay  in  there  so 
much  a  week  till  I  get  rid  of  that  nui- 
sance. [Laughter.]  But  I  allude  to  the 
abuses  ;  1  say  that  the  fact  that  the  officers 
may  at  stated  periods  offer  so  much  to 
loan  does  not  give  any  publicity  to  the 
fact  that  iny  friend  Mr.  Cnylor  paid  into 
the  association  the  live  hundred  dollars 
for  me  that  1  paid  him.  Th  it  is  the  ques- 
tion I  asked  the  gentleman  from  Phila- 
delphia, and  he  declined  to  answer  it,  be- 
cause he  couhi  not  answer  it.  No  man 
can  answer  it. 

Mr.  WoRHEiii..  I  did  answer  the  ques- 
tion. 

The  Chairman  The  gentleman  from 
Philadelphia  is  not  in  order,  and  must  not 
interrupt  a  gentleman  on  tlie  floor. 

Mr.  Worrkll.  I  rise  to  make  an  ex- 
planation. I  said  to  the  gentleman  that 
out  of  the  many  hundred  associations  in 
this  city,  there  had  never  been  but  one 
single  instance  of  defalcation,  and  he  can- 
not point  to  a  second. 

Mr.  Corson.  That  is  not  an  answer. 
That  has  nothing  to  do  with  the  quesion. 
[Laughter.] 

I  propose  that  these  people  shall  make 
nu  exhibit  of  the  aiuoiint  of  money  paid 


into  the  different  associations,  and  that 
they  shall  publish  this  statement,  my 
friend  from  Schuylkill  says,  "annually," 
it  should  be  monthly:  but  I  am  willing 
that  that  should  go  to  the  Legislature. 

The  industrial  interests  of  this  country 
require  that  the  laboring  people  shall  be 
employed  during  the  da}'.  Those  people 
who  labor  with  their  hands  and  bodies 
all  day  have  no  ti  me  or  strength  to  go  into 
a  committe  room  at  night  and  ruinmage 
over  the  records  of  a  lot  of  building  and 
loan  associations  to  see  whether  or  not 
their  money  has  beer,  paid  in,  and  unless 
publication  is  inade  they  never  can  know. 
Many  of  these  people  cannot  read  or  write. 
They  give  their  money  with  implicit  con- 
fidence into  the  hands  of  some  man  who 
is  running  the  institution,  and  unless 
publication  niade    they    never    know 

what  becomes  of  their  money.  Now,  yoii 
take  an  association  here,  in  the  city  of  Pliil- 
adelphiii,  vvheie  there  are  one  thousand 
live  hundred  shareholders,  all  of  them 
poor  people,  paying  in  five  or  ten  dollars 
per  week — de  nding  upon  the  number 
of  shares  they  ave — and  what  protection 
have  they?  .-summon  them  together! 
Imagine  a  spectacle  when  a  development 
of  this  kind  should  be  made.  A  notice  is 
published  in  the  public  newspapers.  A 
mass  meeting  of  men,  women  and  mi- 
nors assemble.  With  uplifted  hands  they 
bear  their  pass-books  to  the  presiding  of- 
ficer. If  anj'  payment  to  a  custodian 
shall  not  have  been  appropriated  accord- 
ing to  the  intention  of  the  shareholder, 
witli  what  startling  tremor  the  industri- 
ous masses  move  together  in  fe^ir  and  so- 
licituci'^atthe  thdUght  that  their  earnings 
aiejii  peril  of  being  lost!  Plad  we  such 
a  provision  as  this  in  the  Constitution  of 
Pennsylvania,  such  a  scene  could  never 
be  witnessed;  and  unless  we  put  some 
such  section  into  positive  law,  will  any- 
thing prevent  the  recurrence  of  troubles 
like  tliese  in  the  future?  Here  is  the 
provision  now  reported  to  be  placed  in 
thai  Constitution.  If  you  strike  it  out, 
y<^n  strike  at  the  earnings  of  the  poor  peo- 
ple of  the  State. 

Mr.  Bartholomew.  I  offered  my 
amendment  simply  because  I  deemed 
that  the  section  needed  some  such  pro- 
vision to  make  it  complete.  It  pro- 
vided for  publication  without  requirim; 
when  publication  should  be  had,  and 
I  therefore  moved  an  amendment  to 
make  it  annually.  The  gentleman 
who      framed      the      section     says     that 
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the  Legislature  can  take  charge  of  that.  I 
think  the  Legislatui'e  had  better  take 
charge  of  this  whole  subject,  and  I  shall 
oppose  the  whole  section. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from  Venan- 
go (Mr.  Beebe)  to  the  amendment. 

The  amendment  to  the  amendment  was 
rejected. 

The  CHxViRMAisr.  The  question  recurs 
on  the  amendment  of  the  gentleman  from 
Schuylkill  (Mr.  Bartholomew.) 

The  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  section. 

Mr.  Baker.     Let  it  be  read. 

The  Clerk  read  as  follows  : 

No  building  or  loan  association  or  sim- 
ilar organization  shall  be  permitted  or  es- 
tablished which  does  not  provide  in  its 
charter  for  publication,  at  stated  jDeriods, 
of  the  names  of  all  shareholders,  the  num- 
ber of  shares  held  by  each,  and  the  amount 
of  money  paid  in,  and  the  number  of 
shares  borrowed  upon  and  by  whom  re- 
ceived. 

The  section  was  rejected. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows: 

Section  21.  Any  number  of  persons, 
upon  making  such  publication  as  the  Leg- 
islature may  by  general  law  prescribe,may 
associate  themselves  together  for  bus'ness 
purposes,  with  several  liabilities  propor- 
tionate only  to  their  individual  invest- 
ments. 

Mr.  Carey.  This  section  has  nothing 
in  it  but  legislation.  It  has  no  business 
in  tbe  Constitution.  If  the  Committee  on 
Private  Corporations  had  given  us  a  dec- 
laration, or  something  like  a  declaration, 
of  the  right  of  the  i^eople  to  associate  in 
this  fashion,  then  it  might  have  found  a 
place  in  the  Constitution.  But  as  it  is,  it 
seems  to  me  it  is  good  for  nothing  and 
might  as  well  be  voted  down. 

Mr  C.  A.  Black.    It  is  the  law  already. 

Mr.  Carey.  I  was  in  hojies  that  the 
Committee  on  Private  Corporations  would 
give  us  something  like  a  declaration  of  the 
right  of  the  people  to  associate  together  in 
the  fashion  in  which  it  is  now  done,  but 
as  the  section  stands,  it  is  good  for  nothing. 

Mr.  CUYLER.    I  do  not  know  that. 

Mr.  Woodward.  I  am  a  little  sur- 
prised at  the  position  of  my  venerable 
friend  (iNIr.  Carej')  because  this  section 
was  put  into  this  report  at  his  instance. 
[Laughter.]  He  himself  drew  this  sec- 
tion or  it  was  submitted  to  him  when 


drawn  and  he  appi'oved  it,  and  we  put  it 
into  the  report  at  his  instance.  Now  I 
understand  him  to  be  opposed  to  it. 

Mr.  Carey.  I  had  some  conversation 
with  the  Committee  on  Private  Corpora- 
tions the  day  before  thej'  made  their  re- 
port, in  which  I  urged  exactly  what 
I  have  said  now;  that  what  was 
needed  was  a  declaration  of  the  right  of 
the  people  to  associate.  I  was  urged  to 
draw  up  what  I  thought  to  be  neces- 
sary and  I  said  that  it  would  be  useless 
for  me  to  attempt  it  without  knowing 
something  of  the  character  of  the  chapter 
thej'  were  to  report  becauise  it  was  neces- 
sary that  all  the  different  parts  should  be 
in  harmony.  One  of  the  members  of  the 
committee  wrote  this  and  handed  it  to 
me.  I  told  him  "very  well,  let  it  be  so, 
but  I  consider  it  good  for  nothing." 
[Laughter.]  "Let  it  stand  and  put  it  in 
the  Constitution  if  you  will,  but  it  will  be 
powerless."  I  had  hoped  that  they 
would  have  done  what  I  said  ought  to 
have  been  done,  but  that  they  did  not  do. 
Now  I  am  chairman  of  the  Committee  on 
Labor  and  Industrial  Interests,and  I  pro- 
pose to  make  a  report  on  this  subject,  bul^ 
I  have  delayed  it  in  order  to  see  what 
course  would  be  taken  by  the  other  com- 
mitteek  When  that  report  shall  be  writ- 
ten, which  will  be  before  long,  I  hope 
that  the  members  of  it  will  unite  with  me 
in  reporting  a  section,  in  reference  to  this 
question,  that  may  properly  tind  a  place 
in  the  Constitution.  I  want  to  put  in 
there  a  declaration  of  the  right  of  the  peo- 
ple to  associate  to  do  business  with  one 
another  and  with  the  public  at  large,  on 
such  terms  of  limited  or  unlimited  lia- 
bility as  they  may  select,  provided  simply 
that  the  Legislature  shall  give  perfect 
publicity  to  their  course  of  action.  Per- 
haps you  may  have  such  a  thing  reported 
some  of  these  daj'S.  In  tlie  meantime 
pass  this  if  you  will,  but  I  consider  it  good 
for  nothing. 

i\Ir.  D.  N.  White.  What  is  the  use  of 
passing  it  then  ? 

Mr.  Woodward.  The  recollection  of 
myself  and  my  friend  from  Philadelphia 
is  substantially  alike.  The  gentleman 
appeared  before  our  Committee  on  Pri- 
vate Corporations  and  advocated  his 
views.  He  persuaded  us  that  they  were 
sound,  and  we  asked  him  to  reduce  them 
to  writing,  which  he  either  neglected  or 
declined  to  do.  But  my  friend  from 
Montgomery'  county,  (Mr.  Corson,)  who 
is  a  member  of  the  Committee  on  Private 
Corporations,  drew  up  a  section  in  pur- 
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suance  of  the  ideas  given  by  my  venera- 
ble friend,  submitted  it  to  him,  and 
reported  to  the  committee  that  he  ap- 
proved of  it  entirely.  Therefore  we  pre- 
sent this  section. 

The  venerable  father  of  this  Conven- 
tion inspired  tiiis  section  and  1,  sir,  stand 
here  to  Bay  that  it  was  worthy  of  him. 
You  tallc  about  this  being  legislation. 
That  has  been  the  stereotyped  objection 
to  every  constitutional  amendment  that 
has  been  proposed  since  this  Convention 
met.  In  some  sense  it  is  legislation  ;  but 
if  we  are  to  effect  any  reforms  at  all ,  we 
must  do  it  here,  in  this  body,  and  not  re- 
fer them  to  the  Legislature  because  our 
experience  teaches  us  that  they  will  not 
effect  anj^thing. 

What  is  the  principle  of  this  amend- 
ment? It  is  exactly  the  principle  which 
has  been  adopted  in  two  statutes  of  the 
British  Parliament  which  my  friend  was 
good  enough  to  give  us  on  the  occasion  to 
which  I  allude ;  exactly  the  principle  un- 
der which  capital  and  labor  have  harmo- 
niously associated  in  England  and  are 
now  in  co-operation  there  in  innumera- 
ble instances,  greatly  to  the  advantage  of 
the  industrj^  of  the  country  and  of  the 
capital  of  the  countr}' ;  exactly  the  prin- 
ciple upon  which  such  co-operative  asso- 
ciations have  been  framed  in  New  Eng- 
land, especially  in  Rhode  Island  and 
Massachusetts,  retaining  capital  th^re  and 
emploj^ing  it  profitably  in  all  forms  of 
industiy,  giving  to  the  laborer  an  interest 
in  the  earnings  of  this  capital,  and  mak- 
ing him  liable  for  the  debts  of  the  com- 
pany to  the  full  extent  of  the  interest 
which  he  has  in  it,  and  reconciling  that 
difference  between  capital  and  labor 
which  has  always  existed  and  which  will 
always  exist,  by  uniting  them  in  the 
production  of  valuable  industry  for  the 
community. 

That  is  the  principle  upon  which  Rhode 
Island,  formerly  one  of  the  poorest  little 
States  of  this  Union,  is  to-day  one  of  the 
richest,  the  princii^le  by  which  Massachu- 
setts has  become  wealthy  and  accumula- 
ted an  amount  of  capital  altogether  be- 
yond the  proportion  which,  in  population, 
she  bears  to  the  other  States.  They  have 
everything  incorporated  there.  Tlieir 
fishing  smacks,  and  factories,  great  and 
small,  are  incorporated.  All  forms  of  pro- 
perty are  incorporated,  and  in  all  forms 
of  industry  the  laborer  participates  in  the 
profits  with  the  capitalist.  As  the  busi- 
ness increases  and  becomes  more  and  more 
profitable,  he  can  invest  more  and  more 


of  his  earnings  in  the  concern  and  thus 
deepen  and  increase  his  own  interest,  and 
secure  a  better  production,  and  thus  avoid 
the  "strikes"  which  are  so  common  here 
in  Pennsylvania.  Take  the  case  of  coal 
mining  in  Pennsylvania,  which  is  an 
enormous  interest,  and  see  the  effect  of  a 
strike  which  depends  now  upon  the  pas- 
sions of  the  laborer.  It  deranges  the  busi- 
ness of  a  whole  community,  producing 
distress  in  all  directions.  Is  it  not  desira- 
ble to  avoid  such  occurrences  as  these  ? 
Give  the  laborers  an  interest  in  the  profits 
which  the  capital  is  earning,  and  you 
avoid  these  strikes.  You  secure  better 
and  more  loyal  labor.  You  reconcile,  in 
a  word,  that  difference  which  has  existed 
and  which  probably  will  alwaj^s  exist  be- 
tween capital  and  labor. 

Ml-.  CoRBETT.  If  the  gentleman  from 
Philadelphia  will  allow  me  to  interruDt 
him ;  does  this  section  mean  anything 
more  than  a  joint  stock  company  ?  If  it 
does  not,  and  you  get  a  judgment,  how 
can  you  have  execution  on  the  several 
liabilities  ? 

Mr.  Woodward.  You  could  not  have 
a  judgment  and  execution  under  this  sec- 
tion, but  you  could  have  your  bill  in 
equity  against  each  stockholder,  who 
would  be  liable  for  the  debts  of  the  com- 
pany to  the  extent  of  the  stock  which  he 
holds.  You  could  not  proceed  at  law, 
but  you  could  proceed  in  equity,  and  you 
could  bring  an  account  against  each  stock- 
holder to  the  extent  of  his  liability,  and 
in  that  form  marshal  the  assets  of  the 
corporation.  I  think  that  is  a  sufficient 
answer  to  my  friend  from  Clarion. 

Mr.  CuYLER.  I  do  not  think  that  is 
what  the  gentleman  from  Clarion  means. 
What  he  desires  to  know  is  whether,  un- 
der this  section,  there  is  not  individual 
liabilit.y,  but  corporate  liability. 

Mr.  Woodward.  There  is  individual 
liability. 

Mr.  CuYLER.  There  is  not  individual 
liability,  as  I  understand  it. 

Mr.  WooDWARn.  I  am  told  that  there 
is  no  individual  liability  here  ;  but  I  mis- 
take this  language  if  that  remark  be  cor- 
rect. The  section  saj's :  "Any  number  of 
persons,  upon  making  such  publication 
as  the  Legislature  may  by  general  law 
prescribe,  may  associate  themselves  to- 
gether for  business  purposes,  with  seve- 
ral liabilities  proportionate  only  to  their 
individual  investments."  What  is  that 
but  individual  liability. 

Mr.  CuYLBR.  "With  several  liabilties 
proportionate    to     their   several   invest- 
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ments."  It  is  therefore  the  invostiuent 
that  is  liable,  and  not  the  individual. 
That  is  not  a  liability  of  the  individual 
for  a  debt  of  the  couipanj^  but,  as  I  un- 
destand  the  section,  it  is  only  a  liability 
of  the  stockholder  to  the  company  in 
whose  stock  he  has  subscribed. 

Mr.  Woodward.  In  that  sense  I  as- 
sent to  what  the  gentleman  says,  that  the 
iutlividual  stockholderis  liable  to  the  ex- 
tent of  the  investment  he  has  pat  in  the 
concern. 

Mr.  OuYLER.  That  is  all  the  loss  he 
can  make.  lie  is  not  liable  to  the  claims 
that  may  be  brought  by  outside   parties. 

Mr.  WooDWAiiD.  His  subscription 
might  not  be  jxiid  in,  and  he  would  be  li- 
able to  make  it  up. 

Mr.  CuYLER.  The  liability  would  be 
to  the  corporation,  not  to  the  creditors. 

Mr.  Woodward.  Mr.  Chairman:  I 
have  said  all  'that  I  desire.  I  care  nothing 
about  this  section.  I  have  stated  to  the 
Convention  that  it  was  inspired  by  the 
gentleman  himself  (Mr.  Carey;)  it  was 
shown  him  and  he  approved  it.  He  con- 
vinced us  that  it  was  vvdse,  and  therefore 
it  was  brought  by  our  committ^jee  into  the 
Convention.  If  he  can  now  convince  the 
Convention  that  it  is  otherwise,  I  hope 
that  we  sliall  reject  it. 

Mr.  Carky.  At  the  time  I  saw  the  pa- 
per brought  me  by  the  delegate  from 
Montgomery,  (Mr.  Corson.)  this  liability, 
that  I  understand  I  am  supposed  to  be 
the  father  pf,.  was  not  in  it.  If  it  does  not 
mean  tliat  I  have  mis-read  it.  This  is  the 
same  liability  that  we  voted  down  yester- 
day, the  liability  of  stockholders  for  the 
debts  of  the  concern  in  proportion  to  their 
investment ;  and  if  the  chairman  of  the 
Committee  on  Private  Corporations  (Mr. 
Woodward)  does  not  mean  that,  I  mistook 
him. 

But  now  they  begin  to  read  it  that  it 
does  not  mean  individual  liability  for  the 
debts  of  a  concern.  Well,  we  voted  that 
down  yesterday,  and  for  the  reason  that  it 
has  been  the  law  upon  our  statute  books 
for  the  past  twenty  years,  and  that  that 
law  prevents  the  formation  of  associations 
under  it.  It  has  been  a  dead  letter.  It 
has  compelled  us  to  resort  to  the  Legisla- 
ture for  acts  of  incorporation,  and  has 
been  the  direct  cause  of  nine-tenths  of 
the  corruption  we  have  had  in  the  Legis- 
lature. 

When  I  first  saw  that  paper  which  was 

brought  to  me — I  was  just  leaving  and  I 

read  it  hastily — that  liability,  I  ani  sure, 

was  not  there.   If  I  had  seen  that  liability 
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there,  and  understood  it  as  I  understand 
it  now,  I  should  certainly  have  protested 
aganist  it.  This  section  is  not  the  one 
that  I  saw.  Now,  if  it  does  mean  that 
there  is  to  be  liability  on  the  part  of  the 
shareholders  for  the  debts  of  the  compa- 
ny, in  proportion  to  the  capital  they  have 
invested,  this  is  exactly  what  we  voted 
down  yesterday,  and  what  public  opinion 
has  voted  down  by  compelling  the  Leg- 
islature to  adopt  a  system  almost  identi- 
cal with  the  one  I  have  suggested. 

However,  if  gentlemen  want  to  let  it 
stand  and  be  placed  in  the  Constitution, 
let  it  be  so.    It  will  amount  to  nothing. 

Mr.  Harry  White.  I  will  merely  add 
a  word  to  what  has  beed  said  by  the  dele- 
gate from  Philadelphia  (Mr.  Carey.)  This 
section,  if  passed,  will  create  some  confu- 
sion in  our  revenue  laws.  I  recollect  at 
the  session  of  1871,  when  there  was  a 
strike  in  the  mining  regions,  I  had  the 
honor,  as  a  member  of  the  Senate,  to  in- 
troduce, at  the  instance  of  a  large  manu- 
facturing establishment  in  this  State,  an 
act  authorizing  the  formation  of  industrial 
partnerships,  which  was  designed  to  le- 
galize in  Penns^dvania  the  formation  of 
partnerships  upon  the  principle  of  the 
large  industrial  enterprise  in  Manches- 
ter— I  do  not  recall  the  name  of  it — where- 
in the^'  seek  to  set  at  rest  the  disturbance 
between  capital  and  labor  by  providing 
in  their  arrangements  that,  after  setting: 
apart,  say  ten  per  cent,  of  the  earnings,  or 
probably  twelve  per  cent.,  the  oj^eratives 
shall  be  entitled  to  a  proportionate  share  of 
the  receipts  of  the  establishment  over  and- 
above  that.  In  that  way  they  make  them 
partners  in  the  industrial  enterprise,  and 
substantially  and  personally  interested  ia 
its  prosperity. 

Tiiat  statute  was  passeil  and  is  to-day 
the  law.  It  is-  not  as  perfect  as  it  shoulrt 
be  because- it  interferes,  one  feature  of  it 
at  all  events,  with  our  revenue  law.  Gen- 
tlemen know  very  well  that  a  large  ele- 
ment, more  than  half  a  million,  of  our 
revenue,  is  derived  from  the  taxation  of 
dividends  and  net  earnings  and  other 
profits  of  corporations.  Now  if  you  pass 
this  sectio-n  you  interfere  with  that,  which 
is  already  the  general  law.  VTou  also  in- 
terfere with  the  general  course  of  our  rev- 
enue in  this  regard  and  create  some  con- 
flict. 

It  seems  to  me,  in  view  of  all  these 
things,  that  it  is  entirely  unnecessary  to 
encumber  our  Constitution  with  this  pro- 
vision. Trust  to  the  Legislature.  The 
Legislature  will  answer  a  popular  demand 
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for  a  general  statute,  meeting  all    these 
difficulties. 

Mr.  T.  H.  B.  Pattersox.  Before  the 
vote  is  taken,  I  merely  wish  to  call  the 
attention  of  the  committee  of  the  whole 
to  the  forty-fifih  and  forty-sixth  lines  of 
section  ten  of  the  article  already  adopted 
on  legislation,  which  provides  against 
creating  corporations  "bj'  local  or  special 
acts,"  which  of  course  would  render  it 
necessary  for  the  Legislature  of  Pennsyl- 
vania, immediately  on  the  adoption  of 
the  Constitution,  to  take  proper  steps  to 
so  modify  the  general  laws  in  regard  to 
corporations  and  associations  of  that  char- 
acter and  extend  them  as  to  cover  the 
ground  which  the  people  desire;  and 
certainly,  such  being  the  course  which  it 
would  be  necessary  for  the  Legislature  to 
take,  we  might  readily  remit  this  im- 
portant change  to  them,  because  our 
present  action  on  legislation  prevents  all 
further  local  or  special  acts  of  incorpora- 
tion, and  therefore  would  direct  the  at- 
tention of  the  members  of  the  Legislature 
and  the  people  of  the  whole  State  to  the 
adoption  of  a  statute  which  Avould  incor- 
porate the  principles  of  the  section.  I 
am  therefore  opposed  to  tlie  section  here. 

Mr.  J.  Price  Wetherill..  I  heartily 
agree  with  what  has  been  said  in  refer- 
ence to  this  section,  believing  that  no  lia- 
bility and  no  restriction  should  be  placed 
on  parties  desiring  to  associate  them- 
selves f<.ir  business  purposes  ;  but  in  order 
that  there  may  be  no  mistake  about  the 
words  "proportionate  only,"  I  move  to 
amend  by  striking  out  those  words  in 
lines  three  and  four  and  inserting  "  lim- 
ited," so  as  to  make  the  meaning  of  the 
section  clear.  Then  the  section  will  read, 
"for  business  purposes,  with  several  lia- 
bilities limited  to  their  individual  invest- 
ments ;  "  and  at  the  same  time  strike  out 
in  line  three  tlie  word  "  several,"  to  make 
it  still  more  clear.  Then  it  will  read,  "the 
liabilities  limited  only  to  tlieir  individual 
investments."  Tliat  would  make  it  free, 
so  that  all  parties  who  desired  to  co-ope- 
rate for  business  i^urposes  could  do  so 
without  restriction. 

Mr.  Corson.  Mr.  Chairman  :  Since  the 
acti  )n  of  the  Committee  on  Private  Cor- 
porations has  been  referred  to,  I  will  just 
state  that  the  gentleman  from  Philadel- 
phia (Mr.  Carey)  met  the  committee  and 
expressed  his  views  at  length,  and  when 
he  had  concluded  his  remarks  I  drew  up 
what  seemed  to  be  an  ernliodiment  of  his 
views  and  ran  out  and  suV)mitted  it  to  him 
before  he  left  this  building.    He  said  that 


seemed  to  express  the  idea.  I  then  return- 
ed with  it  to  the  committee,  and  the  whole 
committee,  when  it  was  read,  seemed 
to  think  that  it  expi-essed  the  idea  as  they 
gathered  it  from  his  remarks,  and  it  was 
unanimously  adopted,  and  it  was  the  last 
thing  tliat  was  adopted  by  that  commit- 
tee;  and  as  everything  else  has  been 
voted  down  1  suppose  that  will  be  too  ;  but 
it  may  be  possible  that  we  did  not  get  the 
idea.  I  think  the  words  now  proposed  to 
be  introduced  by  the  gentleman  from 
Philadelphia  (Mr.  J.  Price  Wetherill)  do 
express  the  idea  more  clearly  than  the 
words  I  employed,  because  what  I  wrote 
was  written  in  a  hurrj-;  we  had  not  given 
that  branch  of  the  subject  anj^  thought 
before  that  moment,  and  our  attention 
was  called  to  it  by  the  distinguished  gen- 
tleman from  Philadeli^hia  (Mr.  Carey.) 
He  inspired  this  section,  aii.d  I  wrote  it, 
and  the  committee  adopted  it,and  now  it 
is  before  tlie  committee  of  the  whole. 

Mr.  BucKALEW.  Mr.  Chairman:  I 
know  the  committee  are  impatient  for  a 
vote,  but  I  wish  to  say  a  few  words.  I  am 
opposed,  for  one,  to  this  proposition,  inde- 
pendent of  the  time  and  manner  in  which 
it  is  produced.  We  have  a  large  number 
of  laws  in  our  State  which  make  provis- 
ion for  individual  liability,  especially  in 
relation  to  coal  companies  and  iron  com- 
panies and  various  associations  employing 
large  numbers  of  laborers.  In  their  char- 
ters and  in  supplements  to  their  charters 
we  have  provisions  of  this  kind  :  That 
the  corporators  shall  be  individually  lia- 
ble for  all  the  wages  of  labor  and  for  pro- 
duce and  supplies  furnished  to  them  in 
their  business,  exempting  them  from  in- 
dividual liability  for  their  loans  and  for 
demands  in  the  nature  of  loans  that  are 
alwaj's  in  favor  of  large  capitalists,  who 
are  capable  of  taking  care  of  themselves. 

I  say  on  behalf  of  the  people  of  our 
State  that  the  principle  is  just  which  dis- 
criminates as  to  liability  between  capital- 
ists and  wealthy  men  who  are  able  to  take 
care  of  themselves  and  do  take  care  of 
themselves,in  making  loans  to  these  com- 
panies, and  the  laborers  emploj-ed  by 
them  by  the  day,  or  week,  or  month,  or 
year  if  you  please,  and  the  people  of  the 
country  in  which  tlieir  operations  are  con- 
ducted tliat  sell  them  supplies  to  carry  on 
their  operations.  I  say  that  when  ;.." 
association  of  wealthy  men  choose 
make  an  experiment  of  this  kind  in  busi- 
ness they  ought  not  to  take  all  the  profits 
if  it  succeeds,  and  if  it  fails  throw  the 
whole  loss  of   their  expenditure  on  the 
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people  of  the  locality  where  they  cai-ry  on 
their  business. 

For  the  present,  therefore,  without  en- 
tering into  the  general  debate,  I  am 
against  patting  this  provision  into  the 
Constitution,  which  declares  tliat  men  of 
<'Apital  in  this  State  forever,  with  reference 
to  all  kinds  of  business,  because  there  is 
no  limitation  upon  it,  can  put  a  certain 
iimount  of  money  into  an  experiment 
and  shall  not  be  liable  to  respond  to  any 
human  being  in  case  the  experiment  fails. 
They  can  never  suffer  any  loss  beyond 
the  actual  amount  of  money  which  they 
have  invested. 

I  agree  that  the  Legislature,  by  careful 
statutes,  limited  in  their  operation,  con- 
fined to  certain  sorts  of  business,  may  in- 
troduce this  principle  of  limited  liability 
in  the  organization  of  certain  corporate 
bodies  ;  but  to  put  here  into  the  Consti- 
tution an  unlimited  provision  apph/ingto 
every  imaginable  sort  of  business  in  all 
time  is  monstrously  imprudent;  and  as 
I  understand  its  effect  and  operation  on 
the  people  of  the  State,  especially  upon 
the  huinbler  classes  of  the  people  of  the 
State  who  ure  obliged  to  deal  with  these 
companies  and  are  obliged  to  be  employed 
by  them,  it  is  in  addition  rankly  unjust. 

It  seems  that  the  chairman  of  the  Com- 
jnittee  on  Industrial  Interests  has,  to  use 
the  language  of  the  chairman  of  the  coni- 
snittee  reporting  this  article,  ■"inspired" 
thissection.  Well,  sir,  if  he  inspired  it 
originally  he  chooses  now  to  withdraw  his 
inspiration,  and  I  take  it  for  gi-anted  that 
his  suggestion  is  a  reasonable  one,  that  in 
due  time  he  will  present  to  us  his  views 
on  these  industrial  questions  so  far  as  the 
organization  of  companies  is  concerned; 
he  will  present  them  in  form  for  our  con- 
sideration; and  until  that  time,  I  hope 
we  shall  not  take  action. 

Mr.  J.  Price  Wetherili..  It  is  very 
true  that  the  section  is  liable  to  the  objec- 
tion urged  by  the  gentleman  from  Colum- 
bia; but  yet,  on  the  other  hand,  if  I  desire 
to  invest  in  a  company  ten  thousand  dol- 
lars and  know  that  I  thereby  will  be  lia- 
ble to  the  amount  of  twenty  thousand  dol- 
lars, what  is  the  consequence?  The  con- 
sequence is  that  upon  an  investigation  in 
regard  to  the  liability  incurred  I  decline 
to  run  the  risk.  Therefore,  following  out 
that  idea,  the  consequence  is  that  capital 
is  not  associated,  and  therefore  companies 
are  not  formed,  and  therefore  the  business 
is  that  way  left  undone,  and  therefore 
other  States,  with  laws  allowing  greater 
freedom, do  the  business.    That  is  just  the 


working  of  the  restricture  as  I  understand 
it,  that  you  so  cripple  and  tie  the  handsof 
capitalists  that  they  do  not  'arc  to  associ- 
ate capital  together  because  they  run  a  risk 
of  double  the  amount  of  the  amount  they 
desired  to  invest. 

On  the  other  hand,  if  a  company  is  form- 
ed with  a  capital  of  one  hundred  thousand 
dollars  to,  if  you  please,  develop  a 
certain  coal  property  in  a  niining  coun- 
ty, and  ten  men  put  in  ten  thousand 
dollars,  knowing  very  well  that  that  is  all 
the  risk  they  run,  how  easy  it  is  to  frame 
a  law  that  a  certain  amount  of  propertj", 
the  result  of  that  investment  of  one  hun- 
dred thousand  dollars,  shall  be  bound  for 
the  wages  of  workmen,  shall  be  bound  for 
the  supplies  needed  ;  and  thereby  to  the 
extent  of  one  hundred  thousand  dollars 
will  the  workmen  and  will  the  parties 
supplying  materials  be  secured.  Is  not 
that  all  the  security  that  is  required  ?  Is 
it  right  that  when  one  hundred  thousand 
dollars  is  contributed  to  form  a  company", 
and  thereby  property  put  into  that  coni- 
pany  ample  and  sutlicient  for  all  its  in- 
tents and  all  its  purposes,  fully  ample  for 
the  two  items  of  labor  and  supplies,  sim- 
ply because  some  parties  think  it  not  suf- 
ticient,  we  should  by  law  require  double 
the  amount.  It  does  seem  to  me  utterly  un- 
reasonable. 

It  is  true  this  restriction  now  exists ;  but 
it  is  a  restriction  which  I  have  never 
heard  of  being  enforced.  I  know  very 
well  of  companies  formed  in  some  of  the 
mining  counties  of  this  State  that  have 
not  been  successful,  and  yet  I  never  heard 
of  workmen  being  compelled  to  come  up- 
on the  stockholders  of  the  company  for 
wages.  There  always  has  been,  if  I  am 
rightly  informed,  personal  property 
around  the  improvement  by  which  the 
miners  or  the  workmen  or  the  men  fur- 
nishing supplies  could  be  secured.  You 
are  putting  upon  the  operative  an  un- 
necessary amoiint  of  security,  a  security 
which  I  believe  he  does  not  demand,  and 
in  doing  so  you  are  driving  out  capital 
from  the  State  and  you  are  preventing 
the  proper  association  of  capital  whereby 
the  mineral  and  other  industries  of  the 
State  may  be  developed. 

I  hope  therefore  that  the  amendment 
which  I  have  offered  Avill  prevail,  and  I 
do  hope  that  we  shall  sanction  the  idea 
which  is  so  free  and  so  liberal  and  so  pro- 
per for  a  great  State  like  this,  that  capital 
can  be  associated  without  any  limit  other 
than  the  amount  invested. 
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The  amendment  was  rejected ;  ayes 
thirty  ;  not  a  majority  of  a  quorum. 

Mr.  GowEN.  I  move  to  amend  the  sec- 
tion by  inserting  after  the  word  "to- 
gether," in  the  third  line,  the  words  "as  a 
corporation,"  and  to  strike  out  all  after 
the  word  "jjurposes"  in  the  same  line  and 
insert  "without  an}^  individual  liability 
on  the  part  of  the  stockholders." 

The  object  of  the  amendment  is  to  per- 
mit any  number  of  persons,  Avhenever 
they  may  please,  subject  to  such  rules  as 
may  be  prescribed  by  the  Legislature,  to 
associate  for  business  purposes,  without 
any  individual  liability  whatever.  When 
I  hear  a  gentleman  on  the  floor  of  this 
House  say  that  the  protection  of  labor  re- 
quires that  there  should  be  individual 
liability  on  the  part  of  the  stockholder,  it 
strikes  me  that  he  knows  very  little  on 
the  subject.  I  grant  that  it  is  perfectly 
proper  and  right  to  protect  labor  by  mak- 
ing the  wages  of  labor  a  lien  upon  the 
property  of  the  corporation;  but  if  you 
make  the  individual  stockholder  liable, 
you  prevent  the  individual  stockholder 
from  putting  his  money  into  any  purpose 
of  tlie  kind.  The  greatest  protection  that 
labor  can  have  in  this  State  is  to  have  the 
door  open  so  that  money  shall  come  into 
the  State  to  develop  its  industrial  resour- 
ces. Make  the  wages  of  labor  a  lien  upon 
the  property  of  the  corporation,  but  do 
not  attach  any  individual  liability. 

In  England  tliey  have  a  system  of  lim- 
ited liability,  which  is  practically  no  lia- 
bility at  all,  and  since  that  has  been  in 
vogue  in  England  the  wages  of  labor  have 
risen  100  per  cent.,  and  such  a  thing  as  a 
laboriiSg  man  being  unpaid  is  unknown. 
And  since  we  have  had  our  system  of 
legislation  whereby  the  wages  of  labor  are 
made  a  lien  on  the  property  of  the  corpo- 
ration, such  a  thing  as  an  unpaid  laboring 
man  is  practically  unknown  in  the  State 
of  Pennsylvania.  There  are  large  inter- 
ests which  must  be  developed.  There 
may  be  one  particular  corporation  or  one 
particular  object  to  be  accomplished  that 
will  take  a  million  of  dollars  to  develop 
it.  It  may  employ  a  thov\sand  men.  No 
one  individual  will  put  a  million  dollars 
into  one  risk,  because  every  man  who  has 
accumulated  a  million  of  dollars  has 
passed  that  period  of  life  at  which  he 
wants  to  risk  anything,  but  you  can  get  a 
thousand  men  to  jjut  a  thousand  dollars 
each  into  an  enterprise,  and  the  aggregate 
capital  will  employ  a  thousand  men,  and 
tlio  property  held  by  that  aggregated  cap- 
ital is  responsible  for  the  wages  of  the  la- 


bor, and  a  million  c  ollars'  worth  of  pro- 
perty will  always  jjaj'  the  wages  of  a 
thousand  men  for  a  month. 

In  the  coal  region  of  Pennsylvania  the 
trouble  about  the  payment  of  the  wages 
of  labor  has  been  greater,  1  apprehend, 
than  in  anj'  other  part;  and  since  the  act 
of  Assembly  which  made  the  wages  of 
labor  a  lien  upon  the  property  of  the  cor- 
poration, I  do  not  believe  that  in  any 
case  of  failure,  (and  there  have  been  hun- 
dreds and  thousands,)  the  laboring  men 
have  ever  gone  without  being  paid  ;  that 
is,  up  to  the  limit  which  the  law  pro- 
tected them  in,  which  I  believe  is  glOO  a 
piece.  Make  tlie  wages  of  labor  a  lien  on 
all  the  proi^erty  of  the  corporation,  make 
it  a  fii-st  lien,  prevent  any  other  lien  tak- 
ing precedence  of  it,  and  let  every  other 
man  who  lends  money  to  that  corpora- 
tion at  any  time,  whether  it  owes  wages 
or  not,  lend  it  with  the  knowledge  that 
wages  atan3'  time  will  acquire  a  first  lien 
up(jn  the  property  of  the  corporation. 

Mr.  BucivALEvv.  1  should  like  to  ask 
the  gentleman  a  question  with  his  per- 
mission. 

Mr.  Go  WEN.     Certainly. 

Mr.  BuGKALEW.  Take  his  own  illus- 
tration. A  company  buys  coal  lands, 
and  executes  a  mortgage  for  them  to  the 
vendor,  does  he  mean  to  say  that  the 
wages  of  labor  which  that  corporation 
may  owe  afterwards  would  be  a  tirst  lien  ? 

Mr.  GowEN.  No,  it  would  not  now 
as  the  law  stands,  and  it  ought  not  to  be 
with  reference  to  the  purchase  money  of 
lands. 

Mr.  BucKALEW.  I  want  to  know  wheth- 
er there  would  not  be  a  complete  opportu- 
nity to  evade  all  the  provisions  with  re- 
gard to  the  tirst  lien,  unless  you  admit  the 
same  principle  which  would  apply  in  the 
case  that  I  have  mentioned? 

Mr.  GowEN.  If  a  man  buys  a  tract  of 
land  and  gives  a  mortgage  for  the  pur- 
chase money,  up  to  that  time  he  has  re- 
quired no  labor  ;  he  has  made  u^e  of  no 
labor  to  give  value  to  that  land  ;  but  if  he 
opens  a  coal  mine  upon  it,  he  has  to  have 
ten,  twenty  or  thirty  thousand  dollars  of 
personal  property  around  there,  which  is 
alwaj'S  liable  to  the  first  lien  of  the  labor- 
ing men;  and  with  a  great  deal  of  expe- 
rience on  this  subject  as  a  lawyer  in  the 
coal  regions,  I  know  that  it  is  almost  in- 
variably' the  case  that  the  proceeds  of  a 
sheriii's  sale  of  a  colliery  have  been  suffi- 
cient to  pay  the  working  men  of  the  col- 
liery. I  cannot  recall  a  single  instance  in 
which  any  laboring  man  ever  derived  any 
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benefit  from  the  personal  liability  of  a 
stock  liolder. 

Personal  liability  on  the  part  of  a  stock- 
holder beyond  ihe  amount  of  monej'  he 
invests  in  a  concern  will  drive  people 
away  from  such  an  investment.  In  tlie 
State  of  Connecticut  I  believe  there  is  ab- 
solutely no  personal  liability  at  all.  Any 
one,  two  or  three  persons  can  associate 
themselves  as  a  corporation  for  business 
purposes  without  any  subsequently  ac- 
cruing personal  liability  resulting  from 
the  action  of  the  managers  of  that  com- 
pany;  and  I  believe  in  no  State  of  this 
Union  are  there  so  many  prosperous  and 
successfui  corporations,  and  in  no  State  in 
this  Union  are  the  laboring  men  so  well 
and  so  promptly  paid  as  they  are  in  the 
State  of  Connecticut.  The  principle  to 
be  enforced  is  this:  Throw  open  the  door 
to  all  the  capital  that  will  come  into  the 
State  without  any  personal  liability  on 
the  part  of  the  party  who  sends  it  here ; 
make  the  property  of  the  corporation  lia- 
ble for  the  wages  of  labor;  remove  the 
personal  liabilitj%  and  you  will  have  such 
a  development  of  the  industrial  interests 
of  this  State  as  will  secure  the  best  protec- 
tion to  the  laboring  man. 

Mr.  Bartholomew.  I  desire  to  say  a 
word  or  two  on  this  question,  as  I  think  it 
directly  interests  the  district  in  which  I 
live.  I  think  the  gentleman  from  Phila- 
delphia, who  la.«t  addressed  the  commit- 
tee, is  a  little  at  fault  in  his  memory  about 
cases  in  which  the  wages  of  labor  have 
not  been  paid.  I  was  interested  mj-self 
in  a  case  in  the  Supreme  Court  a  year  ago 
in  which  that  contingency  arose,  and  I 
can  conceive  that  it  is  likely  to  arise  in 
very  many  cases  in  the  mining  regions. 
IVIining  property  is  wholly  different  from 
almost  any  other  kind  of  property.  If  a 
bushel  of  oats  brings  but  sixty-five  cents, 
it  does  not  depreciate  the  value  of  the 
farm  land  upon  which  it  grew;  but  if  coal 
brings  less  than  its  cost  of  production,  it 
does  depreciate  the  mine,  and  it  becomes 
worthless,  because  the  more  you  work  it, 
the  more  money  you  lose;  you  lose  it 
continuously  and  rapidly,  and  therefore 
its  value  falls  at  once.  I  have  known  in 
my  experience  in  the  county  of  Schuyl- 
kill, mining  property  which  in  the  cost  of 
its  erection  and  construction  involved  the 
expenditure  of  thousands  of  dollars — to 
be  within  a  reasonable  limit  I  will  say 
§100,030 — and  I  have  seen  that  property 
sold  at  sherifi''s  sale  under  the  hammer 
for  not  more  than  perhaps  §100.  That  has 
been  frequentl}'  the  case  in  the  county  of 


Schuylkill  when  coal  was  bringing  less 
thati  its  cost  of  production. 

There  is  another  matter  that  1  desire  to 
refer  to  in  this  connection.  A  system  or 
practice  has  grown  up  in  the  coal  regions 
— it  has  been  sustained  in  the  court  of 
common  pleas  of  our  district,  but  it  has 
not  been  passed  upon  by  the  Supreme 
Court,  and  I  do  not  know  whether  it 
will  Vje  sustained  or  not — under  an  act 
of  Assembly,  passed  in  1872,  increasing 
the  amount  of  preferred  wages  to  two 
hundred  dollars  for  each  laborer.  With 
five  hundred  men  working  at  a  colliery, 
that  makes  a  considerable  amount  of  mo- 
ney. This  preference  is  for  wagesthat  have 
accrued  within  six  months,  and  they  have 
pursueil  a  policy  of  Viorrowing  moneyupon 
the  faith  of  the  assignment  of  the  wages 
of  labor;  that  is,  a  party  who  has  money 
pays  off  the  pay-roll  for  the  month  and 
takes  an  assignment  of  the  wages  of  labor 
as  his  security ;  and  so  two  or  three 
months  of  wages  may  accumulate, 

It  is  true  that  the  limit  to  each  individ- 
ual is  fixed  bj'^  act  of  Assembly,  but  there 
maj'-  be  many  different  individuals  who 
will  go  into  the  works  and  work  perhaps 
for  a  month  or  two  until  their  wages 
amount  to  §200  and  then  leave  and  new 
hands  come  in,  until  the  wages  of  labor 
assume  a  very  large  figure.  Therefore,  in 
times  of  distress,  in  times  when  the 
product  of  tlie  mine  is  bringing  mucliless 
than  the  cost  of  production,  the  mine  it- 
self will  bring  but  a  very  small  amount 
at  a  sale  in  comparison  with  its  real  value, 
and  in  such  cases  it  has  frequently  oc- 
curred in  the  history  of  Schuylkill  county 
that  these  acts  of  Assembly  of  1^5(5  and 
18G2and  now  of  1872,  have  been  incapable 
of  protecting  the  wages  of  labor,  because 
the  property  sold  for  a  sum  which  was 
not  sufficient  to  pay  the  wages  of  labor. 
This  thing  can  occur  again. 

Therefore,  for  the  reasons  urged  by  the 
gentleman  from  Columbia,  (Mr.  Bucka- 
lew, )  I  think  this  section  should  be  voted 
down  because  it  does  strike  at  that 
protection  and  that  preference  for  the 
Avages  of  labor  which  has  been  a  principle 
that  has  been  adhered  to  in  the  legislation 
of  this  State  for  many  years,  and  which 
IS  one  that  I  deem  to  be  proper  and  right, 
and  one  which  shou.d  not  be  stricken 
down,  at  least  in  this  Conv  >  ntion,  because, 
it  seems  to  me,  the  protection  of  the 
wages  of  labor  is  the  very  first  and  most 
important  duty  that  we  have. 

Mr.  BiGLEK.  Mr.  Chairman:  This  is  a 
subject  of  very  considerable  interest.     If 
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my  recollection  serves  me  aright,  the 
general  manufacturing  law  of  the  State  at 
this  time  imposes  individual  liability  for 
labor  and  materials.  Certain  I  am  that  it 
imposes  individual  liability  upon  the 
stockholders  for  labor.  I  have  long  been 
of  opinion  that  the  very  best  restriction 
that  could  be  placed  upon  corporations 
would  be  to  forbid  liability;  in  other 
words,  to  impose  the  cash  system.  Wages 
should  be  paid  at  A-ery  short  periods,  and 
the  materials  should  be  paid  for  in  cash. 

Very  recently  I  took  some  part  in  an  or- 
ganization under  the  general  law  as  it  now 
stands,and  I  encountered  some  of  the  sensi- 
itlveness  referred  to  by  the  distinguished 
gentleman  from  the  city  (Mr.  Gowen.) 
There  is  a  class  of  capitalists  who  are  very 
sensitive  upon  the  subjectof  individual  lia- 
bility of  any  kind,  and  they  are  unwilling 
to  take  an  interest  even  in  a  very  proper 
and  valuable  enterprise  if  that  principle 
is  incorporated.  In  the  instance  to  which 
I  refer,  we  overcame  that  entirely  by  a 
by-law  which  forbade  the  creation  of 
debt  for  labor  or  for  materials.  We  re- 
lieved all  that  sensibility  by  requiring 
that  the  laborer  should  be  paid  in  cash 
promptly,  and  that  all  the  material  should 
be  paid  for  in  like  manner. 

Now,  a  liability,  or,  if  j^ou  please,  a  lien 
for  labor  is  a  very  slow  remedy  to  the 
needy  laborer.  It  will  take  him  some 
time  to  realize  his  wages,  which  he  may 
need.  ["Ten  days."]  That  is  more 
prompt  than  I  had  supposed.  But  I  am 
unwilling,  for  one,  to  yield  this  general 
principle  which  is  so  widely  applied,  and 
which,  I  think,  has  exercised  a  very 
wholesome  influence,  unless  some  other 
remedy,  such  as  I  have  suggested,  be  ap- 
plied. The  laborer  ought  to  be  protected 
just  as  far  as  it  is  possible  to  go,  if  you  al- 
low a  corporation  to  create  debts  for  labor. 
My  judgment  is  thatt  at  restriction  which 
would  forbid  it,  which  in  some  form 
would  require  prompt  payment  for  labor 
as  well  as  material,  would  not  only  sub- 
servo  the  interests  of  corporations  but 
subserve  the  interests  of  the  people. 

The  Chairman.  The  (juestion  is  on 
the  amendment. 

The  amendment  was  rejected. 

Several  DELKaATics.  Question  on  the 
section  ! 

Mr.  CuYLER.  Mr.  Chairman :  ["No, 
no;  let  us  vote  on  the  section.'"]  I  was 
about  to  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 
["No;"  "no."] 


The  Chairman.  Does  the  gentleman 
make  that  motion  ? 

Mr.  CuYLKR.  Yes,  sir;  I  do  make  the 
motion. 

The  motion  was  not  agreed  to. 

The  Chairman,  The  question  recurs 
on  the  section. 

The  section  was  rejected. 

The  Clerk  read  the  next  section,  as 
follows. 

Section  22.  At  the  first  general  eUc.iou 
after  this  Constitution  takes  eftect,  and 
every  three  years  thereai'ter,  the  qualified 
electors  of  the  Commonwealth  shall  elect 
a  State  otlicer  to  be  called  the  Comptrol- 
ler of  Corporations,  whose  duty  it  shall 
be  to  see  that  everv  corporation  doing 
business  in  Pennnsj'lvania  has  complied 
with  all  the  provisions  of  its  charter  and 
the  requirements  of  tlie  law,  and  hereaf- 
ter no  corporation  shall  begin  to  do  busi- 
ness until  it  has  obtained  from  said 
Comptroller  a  certificaie  that  it  has  the 
capital  paid  in  which  may  be  required  by 
law  and  has  in  all  respects  conformed  to 
all  laws  relating  to  the  class  of  corpora- 
tions to  which  it  belongs.  It  shall  be  the 
dut3'  of  said  Comptroller  to  report  all  de- 
linquencies of  corporations  to  the  Attorney 
General  and  to  the  Legislature,  with  such 
recommendation  as  the  nature  of  the  case 
may  require. 

["Question!  Question!"] 

Mr.  BiGLER.  A  single  word.  In  the 
executive  department  there  is  a  provision 
for  a  Secretary  of  Internal  Affairs  to  per- 
form certain  duties,  and  such  othei-s  as 
the  Legislature  may  impose  on  him.  Let 
us  vote  this  section  down. 

Mr.  Woodward.  I  am  sorry  that  my 
friend  from  Carbon  county,  (Mi.  Lilly,) 
who  seems  to  manage  this  Convention,  is 
in  such  a  hurry  to  sacrifice  every  sugges- 
tion of  the  committee,  who  have  taken 
some  pains  to  consider  this  subject.  As 
soon  as  the  gentleman  from  Philadelphia 
(Mr.  Cuyler)  rose  to  propose  a  rising  of 
the  committee,  the  stentorian  voice  of 
the  gentleman  irom  Carbon  drowned  all 
thoughts  on  that  subject.  Now,  Mr. 
Chairman,  I  have  no  doubt  this  section 
will  bo  voted  down,  for  eveiything  else 
that  the  committee  proposed  that  was 
good  for  anything  has  been  voted  down, 
and  I  hope  tiie  gentleman  from  Carbon 
will  be  gratified  with  killing  all  the  sug- 
gestions that  anyl)ody  makes  in  this  Con- 
vention except  himself;  but  before  this 
hurried  body,  under  the  lash  of  this  hur- 
ried leader,  votes  down  this  section,  1  am 
going  to  utter  some  thoughts  in  regard  to 
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it  and  some  reasons  ■wh3'  the  Convention 
should  support  it. 

Mr.  Dallas.  Will  the  gentleman  give 
way  to  a  motion  to  rise  ? 

Mr.  Woodward.  I  will  with  great 
pleasure. 

Mr.  Dallas.  I  move  that  theoommit- 
tee  rise,  report  progress,  and  ask  leave  to 
sit  again. 

The  motion  was  agreed  to,  there  being 
on  a  division,  ayes  thirty-nine,  noes  twen- 
ty-tivo. 

The  committee  accordingly  rose,  and 
the  President  pro  tempore  having  resumed 


the  chair,  the  Chairman  (Mr,  Stanton)  re- 
ported that  the  committee  of  the  whole 
had  had  under  consideration  tlie  article 
(No,  21)  reported  bv  the  Commitiee  on 
Private  Corporations,  and  had  instructed 
him  to  report  progress  and  ask  leave 
to  sit  again. 

Leave  was  granted  the  committee  of  the 
whole  to  ait  again  to-morrow. 

Mr.  CoKijKTT.  I  move  that  the  Con- 
vention adjourn. 

The  motion  was  agreed  to,  and  (at  two 
o'clock  and  lifty-six  minutes  P.M.)  tha 
Convention  adjourned. 
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0]S^E    HUIS'DRED    AKD    FOURTH    DAY 


Wednesday,  May  21,  1873. 

The  Convention  met  at  half  past  nine 
o'clock  A.  M.,  Hon.  John  H.  Walker, 
President  7>ro  tern.,  in  tlie  chair. 

The  Journal  of  yesterday's  proceedings 
was  read  and  approved. 

LEAVES   OF   ABSENCE. 

Mr.  Wright.  I  ask  leave  of  absence 
for  Mr.  Alricl<s  for  a  few  days. 

Leave  was  granted. 

Mr.  T.  11.  B.  Patterson.  I  ask  leave 
of  absence  for  Mr.  Ewing  for  a  few  days 
from  to-da3\ 

Leave  was  granted. 

Mr.  Minor.  I  ask  leave  of  absence  for 
Mr.  Hunsicker,  of  Montgomery,  to-day  to 
attend  a  funeral. 

Leave  was  granted. 

Mr.  J.  M.  Bailey.  I  ask  leave  of  ab- 
sence for  ^Ir.  Funck  for  a  few  da^s. 

Leave  was  granted. 

Mr.  Mann.  I  ask  leave  of  absence  for 
Mr.  Craig  for  to-day  and  to-morrow. 

Leave  was  granted. 

independence  square. 

Mr.  Achenbach.  I  oftbr  the  following 
resolution  : 

Wheeeas,  Joseph  Leeds,  of  Philadel- 
phia, has  presented  to  eacli  member  of  the 
Convention  his  pamphlet  containing  a  de- 
sign for  improving  Independence  Square 
and  the  tliree  main  front  buildings  there- 
on as  a  monument  of  memorial  to  honor 
tlie  fathers  of  our  country,  and  a  simple 
plan  for  funds  to  pay  for  the  same  and 
support  it  forever,  botli  subjecjt  to  any  im- 
provements to  render  them  better ;  there- 
fore. 

Resolved,  That  the  same  has  the  ap- 
proval of  the  Convention. 

On  the  question  of  ordering  the  resolu- 
tion to  a  second  reading,  a  division  was 
called  for. 

Mr.  Darlington.  I  do  not  know 
wliether  we  ouglit  to  endorse  that.  How 
many  members  of  the  Convention  are 
there  who  know  any  tiling  about  it?  I 
move  to  postpone  the  further  considera- 
tion of  the  resolution  for  the  present. 

Mr.  Lilly.  I  rise  to  a  question  of  order. 
The  question  is  whether  shall  we  take  up 


and  consider  the  resolution.  That  ques- 
tion has  not  yet  been  decided,  and  a  mo- 
tion to  postpone  is  not  in  order. 

The  President  p?-o  tera.  The  question 
is  on  proceeding  to  the  second  reading  and 
consideration  of  tlie  resolution.  That  is 
the  question  before  the  House. 

The  question  being  jjut,  it  was  decided 
in  the  negative. 

private  corporations. 

Mr.  Lilly.  I  move  that  we  go  into 
committee  of  the  whole  on  the  subject  we 
had  under  consideration  when  the  Con- 
vention adjourned  yesterday. 

The  motion  was  agreed  to. 

The  Convention  accordingly  resolved  it- 
self into  committee  of  the  whole,  Mr. 
Stanton  in  the  chair. 

Tlie  Chairman.  When  the  committee 
rose  yesterday  ihey  had  under  considera- 
tion section  twenty-two  of  the  article  re- 
ported by  the  Committee  on  Private  Cor- 
porations.   Tlie  section  will  be  read. 

The  Clerk  read  as  follows: 

Section  22.  At  the  first  general  election 
after  this  Constitution  takes  elTect,  and 
every  three  years  thereafter,  the  qualified 
electors  of  the  Commonwealth  shall  elect 
a  State  officer  to  be  called  the  Comptrol- 
ler of  Corporations,  whose  duty  it  shall 
bo  to  see  that  every  corporation  doing 
business  in  Pennsylvania  has  complied 
with  all  the  provisions  of  its  charter  and 
the  requirements  of  the  law,  and  hereaf- 
ter no  corporation  shall  begin  to  do  busi- 
ness until  it  has  obtained  from  said  Comp- 
troller a  certificate  that  it  has  the  capital 
paid  in  which  ma3'  be  required  by  law, 
and  has  in  all  respects  conformed  to  all 
laws  relating  to  the  class  of  corporations 
to  which  it  belongs.  It  shall  be  the  duty 
of  said  Comptroller  to  report  all  delin- 
quencies of  corporations  to  the  Attorney 
General  and  to  the  Legislature,  with  such 
recommendation  as  the  nature  of  the  case 
may  require. 

The  section  was  rejected. 

The  Chairman.  The  article  has  been 
gone  through  with. 

The  article  reported  by  the  Committee 
on  Private  Corporations  being  completed, 
the  committee  of  the  whole  rose,  and  the 
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President  pro  tern,  having  resumed  the 
chair,  the  Chairman  (Mr.  Stanton)  re- 
ported that  the  committee  of  the  whole 
had  had  under  consideration  the  article 
(No.  21)  reported  by  the  Committee  on 
Private  Corporations,  and  had  directed 
him  to  report  the  same  with  amendments. 

The  amendments  wore  read. 

The  amended  article,  as  reported,  is  as 
follows : 

ARTICLE  — . 

CORPORATIONS. 

Section  1.  All  existing  charters  or 
grants  of  special  or  exclusive  privileges 
under  which  a  bona  fide  organization  shall 
not  have  taken  place  and  business  been 
commenced  in  good  faith  at  the  time  of 
the  adoption  of  this  Constitution  shall 
thereafter  have  no  validity. 

Section  2.  Tiie  Legislature  sliall  not 
remit  the  forfeiture  of  the  charter  of  any 
corporation  now  existing,  or  alter  or 
amend  the  same  for  the  benefit  of  sucli 
corporation,  excejit  upon  the  terms  of 
such  corporation  thereafter  holding  such 
charter,  subject  to  the  previsions  of  this 
Constitution. 

Section  3.  The  exercise  of  the  power 
and  the  riglit  of  eminent  domain  shall 
never  be  so  construed  or  abridged  as  to 
prevent  the  taking  by  the  Legislature  of 
tlie  property  and  franchises  of  incorporat- 
ed companiesaud  subjecting  them  to  pub- 
lic use,  the  sanie  as  tlie  property  of  indi- 
viduals. And  the  exercise  of  the  police 
power  of  the  State  shall  never  be  abridg- 
ed or  so  construed  as  to  permit  corpora- 
tions to  conduct  their  business  in  such  a 
manner  as  to  infringe  upon  the  equal 
right  of  individuals  or  the  general  well- 
being  of  the  State. 

Section  4.  In  all  elections  for  the  manag- 
ing officers  of  a  corporation  each  member 
or  shareholder  shall  have  as  many  votes  as 
he  has  shares,  multiplied  by  the  number  of 
officers  to  be  elected,  and  he  may  cast  the 
whole  number  of  his  votes  for  one  candi- 
date or  distribute  them  upon  two  or 
more  condidates  as  he  may  prefer. 

Section  5.  No  foreign  corporation  shall 
do  any  businesss  in  any  city  or  county  of 
this  State  without  having  a  known  place 
of  business  in  such  city  or  county  and  an 
authorized  agent  upon  whom  process  may 
be  served. 

Section  6.  No  corporation  shall  engage 
in  any  other  business  than  that  expressly 
authorized  in  its  charter,  nor  shall^it  take 
or  hold  any  real  estate  except  what  may 


be  necessary  and  proper  for  its  legitimate 
business,  and  the  Legislature  is  herebj'- 
prohibited  from  depriving  any  person  of 
an  appeal  from  any  preliminary  assess-  . 
ment  of  damages,  made  by  viewers  or 
otherwise;  the  final  determination  of  the 
amount  of  such  damages  shall  in  all  cases 
of  appeal  be  determined  by  a  jury. 

Section  7.  Any  general  banking  law 
which  shall  be  passed  shall  provide  for 
the  registry  and  countersigning  by  an  offi- 
cer of  the  State  of  all  notes  or  bills  de- 
signed for  circulation,  and  that  ample  se- 
curity to  the  full  amount  thereof  shall  be 
deposited  with  the  State  Treasurer  for  the 
redemption  of  such  notes  or  bills. 

Section  8.  No  banking  or  other  corpo- 
ration shall  receive  or  pay,  directly  or  in- 
directly, a  greater  rate  of  interest  than  is 
allowed  by  law  to  individuals. 

Section  9.  All  insurance  companies 
incorporated  by  other  States  and  doing 
business  in  this  State  shall  be  subject  to 
the  same  rate  and  measure  of  taxation  as 
similar  companies  incorporated  by  this 
State. 

ORDER  OP  BUSINESS. 

Tke  President  pro  tern.  The  next 
business  in  order  is  the  article  on  future 
amendments. 

Mr.  Harrv  White.  I  move  that  the 
Convention  resolve  itself  into  committee 
of  the  whole  on  future  amendments. 

Mr.  Hemphill.  The  chairman  of  that 
committee  is  not  here  to-day,  and  1  trust 
that  article  will  be  passed  over. 

Mr.  Harry  White.  I  withdraw  the 
motion. 

The  President  pro  tern.  The  next 
business  in  order  is  the  report  of  the  Com- 
mittee on  Declaration  of  Rights. 

Mr.  DoDD.  I  move  that  the  Conven- 
tion go  into  committee  of  the  whole  on 
that  report. 

The  motion  was  agreed  to. 

DECLARATION  OF  RIGHTS. 

The  Convention  accordingly  resolved 
itself  into  committee  of  the  whole,  Mr. 
Bigler  in  the  chair. 

The  Chairman.  The  committee  of  the 
whole  have  had  referred  to  them  article 
(No.  IS)  reported  from  the  Committee  on 
Declaration  of  Rights,  which  will  be  read. 

The  Clerk  read  the  preamble  as  fol- 
lows : 

"We,  the  people  of  the  Commonwealth 
of  Pennsylvania,  recognizing  the  sov- 
ereignty of  God,  and  humbly  invoking 
His  guidance  in  our  future  destiny,  ordaia 
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and  establish  this  Constitution  for  its  gov- 
ernment." 

Mr.  MacConnell.  Mr.  Chairman:  Col. 
Hopkins,  decea.sed,  was  the  chairman  of 
the  Committee  on  the  Declaration  of 
Kights.  The  report  of  the  committee  as  it 
is  presented  was  agre.ed  upon  during  the 
life  time  of  Mr,  Hopkins,  and  whilst  he 
presided  over  the  committee.  On  the 
same  evening  that  he  started  to  go  home 
and  was  taken  sick  on  the  way,  the  com- 
mtttee  finished  its  work  and  authorized 
Mr.  Hopkins  on  his  return  to  make  the 
report.  On  his  death,  I  being  the  second 
person  named  on  the  committee,  the 
chairmanship  of  the  committee  devolved 
on  me,  and  as  the  chairman  pi-o  tern.  I 
made  the  report. 

I  may  say,  Mr.  Chairman,  Avhen  the 
committee  first  met  a  difificulty  pre- 
sented itself  to  their  minds  which  arose 
out  of  the  clause  in  the  act  of  Assembly 
under  which  this  CouA-ention  is  holding 
its  session,  which  provides: 

"And  provided  farther,  That  nothing 
herein  contained  shall  authorize  said 
Convention  to  change  the  language  or  to 
alter  in  any  manner  the  several  provi- 
sions of  the  ninth  article  of  the  present 
Constitution,  commonly  known  as  the 
Declaration  of  Rights,  but  the  same  shall 
be  excepted  from  the  powers  given  to 
said  Convention,  and  shall  be  and  remain 
inviolate  forever." 

It  was  manifest  to  the  committee  that 
if  that  pruvision  was  binding  upon  the 
Convention, that  subject  was  reserved  from 
the  powers  of  the  Convention,  and  as  the 
Convention  could  take  no  jurisdiction 
over  it,  it  could  authorize  none  of  its  com- 
mittees to  take  jurisdiction  over  it. 

The  difficulty  then  which  we  had  to  en- 
counter was  whether  we  would  consider 
that  provision  as  binding,  and  if  so  report 
that  fact  to  the  Convention.  I  believe  a 
majoritj^  of  the  committee  considered  that 
the  provision  was  not  binding.  The  Leg- 
islature originally  provided  for  a  vote  ot 
the  citizens  as  to  wiiether  a  Convention 
should  be  held,  and  that  vote  was  an  un- 
conditional one.  Tlie  question  submitted 
to  the  people  was,  not  whether  a  Conven- 
tion should  be  held  to  amend  the  Consti- 
tution in  some  particular  clauses  merely, 
but  unconditionally,  and  simply  wbether 
a  Convention  to  amend  the  Constitution 
should  be  called  ;  and  the  people  voted 
on  that  in  that  unconditional  way. 
When,  however,  the  next  Legislature 
came  to  make  provision  for  carrying  out 
the  vote  of  the  people,  they  saw  proper  to 


limit  the  powers  of  the  Convention  by  the 
provision  which*  I  have  read,  and  by 
another  provision  in  relation  to  courts  of 
chancery. 

I  believe  that  a  majority  of  the  com- 
mittee thought  that  the  Legislature  had 
no  such  power.  Besides,  a  vote  was  taken 
by  the  Convention,  at  Harrisburg,  which 
indicated  that  a  very  large  majority  of 
the  Convention  were  of  that  opinion  ;  and 
it  was  in  pursuance  of  that  vote,  as  we 
understand  it,  that  our  committee  was 
raised.  And,  moreover,  there  were  a  large 
number  of  propositions  submitted  to  the 
committee  which  involved  changes  in  the 
Bill  of  Rights.  Those  propositions  were 
specifically  submitted  to  us;  and  a  major- 
ity of  the  committee  were  bound  to  take 
them  into  consideration  and  report  upon 
them.  A  majority  of  the  committee  there- 
fore thought  that  we  had  a  right  to  act 
upon  the  matter.  We  v/ere,  however, 
very  conservative;  we  have  made  but 
very  few  changes,  and  those  of  rather  an 
unimportant  character.  If  the  commit- 
tee of  the  whole  will  indulge  me,  I  will 
refer  to  them  now,  as  it  will  take  but  a 
few  moments  to  do  so.  The  first,  second 
and  third  sections  we  report  without 
change.  In  the  fourth  section  we  strike 
out  the  word  "a  "  before  God,  in  the  first 
line.  The  old  section  read,  "that  no  per- 
son who  acknowledges  the  being  of  a 
God,"  etc.,  "shall  be  disqualified,"  etc. ; 
we  struck  out  the  letter  "a"  before 
"God." 

In  the  section  referring  to  elections  we 
added  to  the  old  section,  "and  no  power, 
civil  or  military,  shall  af  any  time  inter- 
fere with  the  free  exercise  of  the  right  of 
suffrage." 

The  next  change  that  we  made  was  in 
the  eigth  section,  adding  to  it  the  words, 
"subscribed  to  by  the  affiant."  That 
was  done  in  consequence  of  information 
wo  had  that  it  was  a  practice  in  Philadel- 
phia amongst  aldermen  and  committing 
magistrates  to  receive  verbal  informa- 
tions against  persons  accused  of  crime 
and  make  no  record  of  them,  and  tliere- 
fore  we  require  warrants  to  be  supported 
by  oath  or  affirmation  subscribed  to  by 
the  affiant,  to  put  a  stop  to  that  practice. 

There  is  in  the  second  line  of  the  printed 
article  as  it  is  upon  the  desks  of  the  mem- 
bers a  misprint.  The  word  "pi-ofessions," 
in  the  eighth  section,  ought  to  be  "pos- 
sessions." 

The  next  change  that  wo  made  was  in 
the  tenth  section.  It  is  in  tlie  provision 
in  regard  to  taking  private  jiroperty  for 
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public  use.  We  added:  "Without  the 
iiecessitA'  for  such  taking  being  first  as- 
certained by  a  jury,  and  without  just 
compensation  being  first  made,  the  fee 
simple  of  land  so  taken  and  applied  shall 
remain  in  the  owner,  subject  to  the  use 
for  which  it  was  taken." 

In  the  eleventh  section  we  added : 
"And  that  no  lavv  shall  limit  the  amount 
of  damages  recoverable,  and  where  an  in- 
jury caused  by  negligence  or  misconduct 
results  in  death,  the  action  shall  survive." 

That,  I  may  remark,  has  been  amply 
provided  for  in  the  twenty-third  section 
of  the  report  of  the  Committee  on  Legisla- 
tion, which  section  was  adopted  by  the 
committee  of  the  whole. 

Tiie  seventeentli  section,  which  origi- 
nally read  "no  ex  post  facto  law,  nor  any 
lavv  impairmg  contracts  shall  be  passed," 
we  changed  so  that  it  now  reads  as  re- 
ported : 

"That  no  expost  facto  law,  nor  any  grant 
impairing  contracts  or  making  irrevoca- 
ble any  grant  or  special  privileges  or  im- 
munities, shall  be  passed." 

These  are  all  the  changes  that  were  made 
by  the  Committee  on  the  Declaration  of 
Kights.  The  committee  of  the  whole 
will  see  that  they  are  iew  and  compara- 
tively unimportant.  After  tlie  Commit- 
tee on  the  ^declaration  of  Rights  liad  com- 
menced to  perform  its  duties  in  regard 
to  the  Bill  of  Rights,  the  Convention  saw 
proper  to  impose  upon  it  the  duty  of 
framing  a  preamble  to  the  Constitution. 
The  committee  of  coui-se  assumed  the  per- 
formance of  that  dut\\  The  final  action 
of  the  committee  in  that  particular  case 
took  place  on  the  same  evening  that  Mr. 
Hopkins  started  for  his  home,  before  his 
death.  We  took  the  old  preamble  and 
adopted  it,  but  we  interpolated  the  follow- 
ing provision  after  the  word  "Pennsylva- 
nia :"  "Recognizing  the  sovereignty  of 
God  and  humbly  invoking  His  guidance 
in  our  future  destiny." 

That  was  put  in  on  the  recommenda- 
tion, the  particular  recommendation,  the 
earnest  recommendation,  of  JNIr.  Hopkins. 
He  submitted  it  to  the  Committee  on  the 
Declaration  of  Rights,  and  with  a  single 
verbal  change,  which  was  entirely  unim- 
portant, it  was  adopted  by  that  committee. 
It  maj^  be  said  that  this  was  Mr.  Hopkins' 
last  public  act.  I  suppose  I  would  not  be 
extravagant  if  I  were  to  say  that  it  was 
his  legacy  to  his  native  State.  He  was 
very  earnest  about  it,  and  the  Committee 
on  the  Declaration  of  Rights  thought  that 
it  was  proper  to  put  it  in,  and  I  hope  it 


will  be  adopted  without  modification  hy 
this  committee  of  the  whole. 

I  might  say  further  that  it  will  be  no- 
ticed in  numbering  this  article  Ave  made 
it  the  first  article  of  the  Constitution, 
looking  over  the  Constitutions  of  the 
States  we  found,  if  my  recollection  is  not 
at  fault,  that  the  article  on  the  Declara- 
tion of  Rights  occupied  that  position  in 
thirty-two  State  Constitutions.  It  seemed 
to  us  that  that  was  the  proper  place  for 
it,  and  we  so  reported  it.  That  will  be 
before  the  committee  of  the  whole  or  be- 
fore the  Convention  as  the  case  may  be, 
and  of  course  they  will  act  as  they  may 
think  best. 

This,  I  think,  Mr.  Chairman,  is  about 
all  that  is  necessary  for  me  to  say  on  the 
subject  at  the  present  time. 

I  would  say  further  that  the  preamble 
is  really  no  part  of  the  article.  As  it  is  a 
separate  thing  from  the  article,  it  might 
be  a  question  whether  the  committee 
would  not  take  up  the  article  and  dispose 
of  it  and  afterwards  dispose  of  the  pream- 
ble. That  is,  however,  merely  a  question 
of  when  the  committee  will  act  upon  it, 
and  is  of  no  very  great  importance. 

Mr.  Clark.  When  this  Convention 
assembled  at  Harrisburg  last  fall,  it 
seemed  apparent  to  me,  at  least,  that  there 
was  no  great  desire  among  the  members 
of  the  Convention  to  make  any  change 
whatever  in  the  ninth  article  of  the  Con- 
stitution. The  committee  was  appointed, 
as  I  understood  at  that  time,  and  I  think 
the  Journal  will  show,  more  as  a  declar- 
ation upon  the  part  of  the  Convention 
that  the  Convention  could  not  be  limited 
by  the  action  of  the  Legislature,  whilst 
very  many  of  the  delegates  present  as- 
serted that  they  desired  no  change.  I  be- 
lieve that  the  changes  which  are  made  by 
this  report  are  immaterial  in  their  charac- 
ter and  might  very  well  be  dispensed 
with  ;  and  I  therefore  move  to  strike  out 
the  rejiort  of  the  committee  and  insert 
in  lieu  thereof  the  ninth  article  of  the 
Constitution  as  it  has  heretofore  and  now 
exists. 

The  Chairmax.  That  question  is  be- 
fore the  committee. 

Mr.  Clark.  And  upon  that  motion  I 
have  a  word  or  two  to  sa^'. 

The  Chairman.  Does  the  gentleman 
desire  the  article  to  be  read  ? 

Mr.  Clark.  No.  I  presume  that  it  is 
familiar  to  the  Convention. 

The  Chairman.  The  reading  of  the 
article  proposed  to  be  inserted  will  be  dis- 
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pensed  with  if  no  one  desires  to  have  it 
read. 

Mr.  Clakk.  Mr.  Chairman:  When 
this  Convention  assembled  in  Harrisburg 
last  November,  I  was  favored  with  an  ap- 
pointment on  the  committee  of  fifteen, 
whose  duty  it  was  to  report  to  the  Con- 
vention the  rules  which  sliould  control 
its  subsequent  deliberations. 

When  that  committee  reported,  a  minor- 
ity dissented  from  the  action  of  the  major- 
ity, in  so  far  as  the  report  provided  for 
the  appointment  of  a  Committee  on  the 
Declaration  of  Rights.  The  report  of  the 
majority  of  the  committee  was,  however, 
adopted,  and  I  was  again  favored  with  an 
appointment  on  the  committee  chosen  to 
report  amendments  to  this,  the  ninth 
article. 

In  pursuance  of  that  appointment,  and 
in  deference  to  the  superior  wisdom  of 
the  Convention,  I  have  acted  with  the 
ommittee  in  proposing  and  suggesting 
such  changes  in  the  Declaration  of  Rights 
as  the  exigencies  of  the  times  seemed  to 
demand,  relinquishing  for  the  time  my 
well-considered  convictions  against  the 
propriety  or  legality  of  making  any  such 
changes.  When,  however,  this  report 
o«mes  now  to  be  considered  by  the  Con- 
vention in  committee  of  the  whole,  it  is 
due  to  myself,  perhaps,  to  state  the 
grounds  of  m3'  opposition  to  effecting  any 
change  in  this  article. 

In  reference  to  the  nature,  powers  and 
limitations  of  a  Constitutional  Conven- 
tion there  seems  to  be  in  the  minds  of 
this  Convention  two  widely  divergent  and 
conflicting  opinions. 

1.  There  are  those  who  seein  to  believe 
and  do  maintain  before  this  body  that  as 
a  Constitutional  Convention,  we  are  equiv- 
alent to  a  virtual  assemblage  of  the  peo- 
ple themselves  in  tlieir  primary  and  sove- 
reign capacity,  and  are  possessed  by  actual 
transfer  of  all  the  powers  inherent  in  that 
sovereign,  that  we  spring  from  the  people 
directly,  and  as  a  constitutional  assem- 
blage exist  independently  of  any  branch 
of  the  government ;  and  that  therefore  we 
are  absolutely  unlimited  in  our  powers. 

Indeed  it  is  gravely  asserted  that  we 
are  in  a  condition  of  peaceful  revolution 
against  the  government  of  the  State;  and 
that  therefore  we  are  acting  independent- 
ly of  all  government ;  that  we  are  dehors 
the  law,  and  acting  in  a  sort  of  permissive 
defiance  of  it. 

2.  There  are  others,  and  I  am  one  of 
these,  who  maintain  tiiat  a  Constitutional 
Convention  is  very  limited  in  its  powers ; 


that  its  work  is  rather  of  the  nature  of 
committee  work  ;  -that  it  is  the  proper 
duty  of  this  body  to  devise,  suggest  and 
report  upon  such  matters  as  have  been 
legally  committed  to  us  ;  and  that  we  have 
none  of  the  attributesof  sovereignty  what- 
ever; that  instead  of  being  in  a  state  of 
revolution,  peaceful  or  otherwise,  we  are 
in  constant  and  willing  submission  to  the 
law  and  Constitution  of  the  State,  acting 
in  obdience  to  the  law  instead  of  revolt- 
ing against  it. 

I  maintain,  sir,  that  this  is  not  a  revolu- 
tionary Convention,  but  that  it  is  a  Con- 
stitutional Convention.  A  Constitutional 
Convention  not  merely  because  called  to- 
gether to  reform  the  Constitution,  but  be- 
cause called  together  under  constitu- 
tional authority,  to  amend  and  change  the 
Constitution  in  a  constitutional  way. 

Hence  the  obvious  distinction  between 
this  movement  and  a  revolutionary  move- 
ment. A  revolution,  whether  peaceful  or 
not,  exists  in  violation  of  and  in  defiance 
of  the  law  which  it  wishes  to  subvert ;  it 
rests  upon  usurpation,  and  those  engaged 
are  not  by  any  forms  of  existing  law  au- 
thorized to  act  whilst  success  only  is  the 
test  of  the  justness  of  the  movement. 

This  Convention  is  a  movement  made 
in  accordance  with  the  presently  existing 
organization  of  the  government.  The 
government  of  the  State  consists  of  the 
electoral,  legislative,  executive  and  judi- 
cial departments.  We  were  chosen  and 
elected  by  the  first — under  the  authority 
of  the  second  ;  ourelection  wasproclaimed 
by  the  tliird,  and  our  existence  and  powers 
are  recognised  by  the  fourth.  Thus  we 
see  that  the  people,  not  in  any  revolution- 
ary manner  or  spirit,  but  in  their  sove- 
reign capacity  as  a  corporate  unit,  have 
appointed  this  Convention.  Indeed  the 
people  of  this  Commonwealth  are  only 
sovereign  in  their  organic  unity.  Tlie 
people  either  as  individuals  or  as  an  ag- 
gregated whole  can  neither  make  the 
laws,  construe  them,  nor  execute  them, 
nor  can  they  choose  those  who  may  do  it. 
They  perform  all  these  functions  by  rep- 
resentation. If  the  people,  that  is  the 
masses  of  the  people,  of  their  own  voli- 
tion, and  outside  of  their  governmental 
machinerj',  were  to  undertake  the  per- 
formance of  any  of  these  functions  then 
we  would  indeed  be  in  the  midst  of  a  rev- 
olution. 

What  is  done,  therefore,  by  tlie  several 
departments  of  the  State  or  either  of  the 
them,  to  cliange  its  form  of  government, 
consistentl3-  witli  and  in  obedience  to  the 
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Constitution  and  the  laws  is  constitu- 
tional and  therefore  not   revolutionary. 

What  is  done,  however,  hy  anj'  of  these 
agencies  or  b}'  the  people  themselves  to 
the  same  end  inconsistent  with  and  in 
violation  of  the  Constitution  and  the 
laws,  is  revolutionary  because  not  consti- 
tutionally done. 

Witli  these  distinctions  in  view  we  may 
readily  discover  the  legitimate  charcter 
of  this  body,  and  now  let  us  examine  its 
powers. 

The  act  of  Assembly  of  IS73,  entitled 
"An  act  to  provide  for  calling  a  Conven- 
tion to  amend  the  Constitution,"  so  far  as 
it  relates  to  the  powers  of  this  Conven- 
tion, provides  as  follows : 

Skction  4.  Said  Convention,  so  elected, 
assembled  and  organized,  shall  have 
power  to  propose  to  the  citizens  of  this 
Commonwealth,  for  their  approval  or  re- 
jection, a  new  Constitution  or  amend- 
ments to  the  present  one,  or  specific 
amendments  to  be  voted  for  separately, 
which  shall  be  engrossed  and  signed  by 
the  president  and  chief  clerk,  and  deliv- 
ered to  the  secretary  of  the  Common- 
wealth, by  whcm  and  under  whose  direc- 
tion, it  or  they  shall  be  entered  on  record 
in  his  office,  and  published  once  a  week 
in  at  least  two  newspapers  in  each  county, 
Avhere  two  papers  are  published,  for  four 
weeks  next  preceeding  the  day  of  elec- 
tion that  shall  he  held  for  the  adoption  or 
rejection  of  the  Constitution  or  amend- 
ments so  submitted  :  J^-ovided,  That  one- 
third  of  all  the  members  of  tlie  Conven- 
tion shall  have  the  right  to  require  the 
separate  and  distinct  submission,  to  a  pop- 
ular vote,  of  any  change  and  amendment 
proposed  by  the  convention :  And  pro- 
vided further,  That  nothing  herein  con- 
tained shall  authorize  the  said  Convention 
to  change  the  language,  or  to  alter  in  any 
manner  the  several  provisions  of  the 
ninth  article  of  the  present  Constitution, 
commonly  known  as  the  Declaration  of 
Rights,  but  the  same  shall  be  excepted 
from  the  powers  given  to  said  Conven- 
tion, and  shall  be  and  remain  inviolate 
forever :  And  provided  further,  That  the 
said  Convention  shall  not  create,  estab- 
lish or  submit  any  proposition  for  the  es- 
tablishment of  a  court  or  courts  with  ex- 
clusive equity  jurisdiction. 

Section  5.  The  Convention  shall  sub- 
mit the  amendments  agreed  to  by  it  to 
the  qualified  voters  of  the  State  for  their 
adoption  or  rejection,  at  such  time  or 
times,  and  in  such  manner  as  the  Con- 
vention shall  prescribe,  subject,  however, 


to  the  limitation  as  to  the  separate  sub- 
mission of  amendments  contained  in  this 
act  ;  and  all  amendments  accepted  bj^  a 
majority  vote  of  the  electors  voting  there- 
on, shall  become  a  part  of  the  Constitu- 
tion. 

If  then  the  Legislature  had  the  legal 
authority  to  impose  the  limitations  and 
restrictions  contained  in  these  sec- 
tions of  tliis  act,  we  have  not  tlie  power 
or  authority  with  impunity  to  violate  its 
provisions. 

Inasmuch,  therefore,  as  the  question 
raised  directly  involves  a  consideration 
of  the  powers  of  one  of  the  departments 
of  the  government,  a  discussion  of  it  neces- 
sarily demands  a  reference  to  the  prin- 
ciples upon  which  the  government  of  the 
State  is  founded.  1  hope  therefore  what 
maj^  be  said  in  this  connection  will  not 
be  regarded,  as  far  as  I  am  concerned,  as 
pretentious  or  assuming. 

The  Legislature,  under  the  present  Con- 
stitution, is  possessed  with  very  extensive 
powers.  The  limitations  of  its  powers 
are  all  expressed  in  tlio  letter  of  the  Con- 
stitution. In  this  respect  we  may  observe 
the  striking  contrast  between  the  powers 
of  the  national  Congress  and  the  powers  of 
the  State  Legislature.  The  Constitution 
of  the  United  States  is  the  charter 
which  vests  legislative  power  in  Congress 
and  the  extent  of  the  grant  fixes  the  limit 
of  its  powers.  Congress  can  exercise  no 
power  not  thus  specifically  conferred. 

The  Constitution  of  the  State,  however, 
vests  all  the  legislative  power  of  the  people, 
not  of  a  fundamental  character  or  in  con- 
flict with  the  Constitution  of  the  United 
States,  in  the  Senate  and  House  of  Rep- 
resentatives, with  certain  specific  limita- 
tions. 

In  short,  the  Constitution  of  the  United 
States  containsa  specific  grant  of  power  to 
Congress,  with  general  limitatiors,  whilst 
the  Constitution  of  the  State  contains  a 
general  grant  with  specific  limitations. 
I  maintain,  therefore,  that  an  act  of  the 
Legislature  calling  a  Constitutional  Con- 
vention is  such  an  act  as  it  was  authorized 
to  pass,  bsing  within  the  terms  of  the 
grant. 

The  right  of  the  Legislature  to  call  a 
Convention,  after  a  submission  to  the 
people,  will,  of  course,  not  be  called 
in  question,  and,  I  think,  upon  precedent 
and  authority,  as  well  as  principle,  there 
can  be  no  doubt  of  its  authority  to  con- 
vene such  a  Convention  without  submis- 
sion. We  have  had  witliin  the  limits  of 
the  United  States,  it  is  said,  before  and 
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since  the  revolutionary  war,  in  excess  of 
one  hundred  and  fifty  constitutional  con- 
ventions, and  whilst  most  of  these  were 
called  by  legislative  action,  not  one-fourth 
of  thein  were  authorized  by  previous  sub- 
mission and  vote  of  the  people. 

Mr.  Jolm  Alexander  Jamison,  in  his 
learned  treatise  entitled  "The  Constitu- 
tional Convention,"  section  one  hundred 
and  twenty-tliree,  says  :  "There  may  then 
be  two  cases;  first,  when  the  Legislature 
itself  passes  upon  tlie  question  of  calling 
a  Convention  without  the  intervention  of 
the  electoral  body  ;  and  secondly,  where 
the  Legislature  first  recommends  a  call, 
then  refers  the  question  to  a  vote  of  the 
electors,  and  linally  on  an  affirmative 
vote  by  the  latter  issues  the  call.  In  the 
first  case  the  act  of  the  Legislature  calling 
the  Convention  is  an  act  of  legislation, 
strictly  so  called."  And  again,  in  section 
three  hundred  and  seventy-five,  the  same 
writer  says  :  "Finally,  in  any  crisis  call- 
ing for  legal  authority  to  act,  and  where 
no  constitutional  provision,weither  permis- 
sive or  restrictive,  exists,  if  the  Legisla- 
ture take  upon  itself,  within  the  limits  of 
a  wise  expediency,  the  power  to  act  to 
give  the  requisite  authority  and  direction, 
there  is  no  department  of  the  government 
that  can  question  its  right  to  do  so,  and 
not  only  that,  but  a  failure  to  act  would 
stamp  it  as  false  to  its  duty.  Having  all 
legislative  power  Avithin  the  limits  indi- 
cated, the  making  of  such  provisions  of 
law  as  are  needed  to  save  the  State  from 
inconvenience,  loss  or  danger,  defines 
precisely  the  legitimate  exercise  of  that 
power  ;  to  do  it  is  its  imperative  duty.  For 
that  it  is  constitutionally  competent,  and 
all  departments  of  the  government,  all 
agents  and  representatives  of  the  sove- 
reign charged  witli  collateral  functions 
are  bound  within  the  scope  of  that  power 
to  obey  its  behests,  as  the  authentic  ex- 
pression of  tlie  will  of  that  sovereign." 

Mr.  Whipple,  in  his  argument  upon  the 
famous  case  of  Luther  vs.  Borden,  in  the 
Supreme  Court  of  the  United  States, 
7  Howard,  29,  says:  "But  it  is  urged  by 
the  opposite  coiinsel  that  the  great  doc- 
trine of  the  sovereignty  of  the  people  and 
their  consequent  power  to  alter  the  Con- 
stitution whenever  they  choose,  is  tlie 
American  doctrine,  in  opposition  to  that 
of  the  Holy  Alliance  of  Europe,  which 
proclaims  that  all  reforms  must  emanate 
from  the  throne.  Let  us  examine  this  so- 
called  American  doctrine.  I  say  that  a 
proposition  to  amend  always  comes  from 
the  legislative  body,"  &c.,  &c. 


Whilst,  therefore,  a  Constitutional  Con- 
vention may,  under  the  well-established 
precedents  of  the  last  century,  be  legally 
called  by  the  Legislature,  such  a  Conven- 
tion sliould  not  be  called  except  when  de- 
manded by  great  public  necessity,  and  it  is 
proper,  tlierefore,  that  the  voice  of  tlie  peo- 
ple be  taken,  formally  or  informally,  as  to 
the  existence  of  such  public  necessity.  In 
the  year  1820  the  council  of  revision  of  the 
State  of  New  York  vetoed  an  act  of  the 
Legislature  of  that  State  calling  a  con- 
vention, upon  the  ground  that  the  coun- 
cil thought  "it  the  most  wise  and  safe 
course,  and  most  accordant  witli  the  great 
trust  committed  to  the  representative 
powers,  under  tlie  Constitution,  that  the 
question  of  a  general  revision  of  it  should 
be  submitted  to  the  people  in  the  first  in- 
stance, to  determine  whether  a  conven- 
tion ought  to  be  convened."  It  was  not 
pretended  that  such  an  act,  had  it  received 
the  approval  of  the  council,  would  have 
been  outside  the  power  of  the  Legislature. 

From  this  I  infer  that  a  submission  to 
the  pe  )ple  of  the  propriety  of  calling  a 
Convention,  is  a  wise  and  safe  course,  but 
is  not  essential,  and  that  sach  submission, 
if  made,  is  simply  consultatory  and  ad- 
visory ;  it  afibrds  the  best  means  of  ascer- 
taining the  great  public  necessity  for  such 
a  call.  Indeed,  tlie  submission  is  never 
made  directly  to  the  people  ;  it  is  made  to 
tlie  electors,  who  are  only  part  of  the  peo- 
ple, but  are  sometimes  called  the  people  ; 
the  submission  is  reallj''  and  in  fact  made 
to  that  one  of  the  co-ordinate  departments 
of  the  government,  under  the  Constitu- 
tion, which  is  nearest  the  people.  The 
Legislature — one  of  the  departments  of 
the  government — having  full  power  in  the 
premises,  for  prudential  considerations 
consults  with  and  takes  the  sense  of  the 
electoral  department,  which  has  no  power 
whatever  in  tlie  premises,  but  which  is  in 
closest  intimacy  with  the  people  and 
knows  their  wislies  and  their  wants.  Pur- 
suing this  wise  and  safe  course,  the  Legis- 
lature passed  the  act  of  second  June,  1871, 
authorizing  a  popular  vote,  c^c.  The  elec- 
tion held  pursuant  to  this  act  showed  a 
strong  sentiment  in  favor  of  a  Convention 
throughout  the  State.  The  ascertain- 
ment of  this  fact  being  the  purpose  of  the 
enactment,  when  it  was  ascertained  the 
functions  of  the  act  were  discharged. 

It  is  argued,  however,  that  this  submis- 
sion to  the  people,  and  the  vote  thereon, 
was  substantially  a  call  by  the  people, 
and  the  Convention  is  not  therefore  the 
creature  of  the  subsequent  legislative  en- 
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actmont,  but  of  the  previous  popular  vote. 
In  reply  to  this,  let  us  suppose  that  the 
subsequent  enactment  had  never  been 
passed  by  the  Legislature,  then  the  Con- 
vention liad  certanily  not  been  called. 
This,  too,  is  a  supposable  case,  as  the  sud- 
den intervention  of  some  great  emergency 
or  revulsion  of  public  sentiment  might 
have  rendered  the  passage  of  such  an  act 
highly  inexpedient.  The  legislators  are, 
or  ought  to  be,  controlled  in  all  official 
duties  by  their  oath,  and  are  therefore 
bound  to  act  as  their  Judgment  and  dis- 
cretion may  direct.  If,  in  their  wisdom 
then,  they  had  assumed  to  ditler  with  the 
people,  and  had  refused  to  pass  the  act  of 
1872,  who  can  gainsay  their  power  to  re- 
fuse? Suppose,  too,  that  the  representa- 
tives from  districts  voting  against  a  Con- 
vention had  been  in  the  ascendancj'  and 
that  they,  sustaining  the  wishes  of  their 
constituents,  had  defeated  the  passage  of 
any  such  law,  notwithstanding  the  ag- 
gregate majority  in  the  State,  or,  if  you 
please,  suppose  that  the  Legislature,  with- 
out any  reason  whatever,  had  not  passed 
an  act  calling  a  Convention,  what,  in 
either  event,  would  have  been  the  result  ? 
Why,  clearly,  we  would  have  had  no 
Convention.  The  call  then  had  its  efficacy 
in  the  action  of  the  Legislature.  If  then 
the  Legislature  had  the  power  to  defeat 
the  whole  project  of  a  Convention  it  had 
the  right  to  defeat  a  part;  the  whole  is 
greater  than  any  of  its  parts,  and  juris  Ac- 
tion over  the  whole  question  necessarily 
therefore  implies  jurisdiction  over  any 
part  of  it. 

The  fallacy  of  the  argument  becomes 
nnore  apparent  when  we  recur  to  the  foct 
that  the  submission  was  not  to  the  people 
as  such,  but  only  to  that  portion  of  the 
people  who  compose  a  single  depart- 
ment, the  electoral  department.  The 
powers  and  duties  of  that  department  are 
not  general  and  comprehensive  as  the 
powers  of  the  Legislature  are  ;  they  are 
very  limited,  indeed.  The  office  of  an 
elector  is  simply  to  vote  at  elections ;  this 
covers  the  whole  scope  of  his  authority, 
and  yet  he  is  an  officer  of  the  people,  and 
a  representative  of  the  people  to  serve 
them  in  this  capacity. 

Jamison,  in  his  treatise,  heretofore  re- 
ferred to,  says  of  this  office  : 

'•  In  most  modern  governments,  includ- 
ing our  own,  there  are  four  distinct 
branches  or  departments,  to  which  are 
conlided  the  powers  delegated  by  the 
sovereign.  Of  these  the  first  is  the  elec- 
tors^ whose  function  is  that  of  choosing 


out  of  their  own  number  the  functionaries 
employed  in  the  other  departments,  to 
which  in  the  LTnited  States  is  added  that 
of  enacting  the  fundamental  laws.  The 
electoral  body  is  the  most  numerous  in 
the  State  charged  with  an  official  function. 
It  comprises  the  sutlragc-holders  or  vot- 
ers, or,  in  a  qualified  sense,  the  people, 
and  diffi^rs  from  the  other  three  depart- 
ments in  that  it  constitutes  a  body  which 
never  assembles,  but  acts  in  segments  of 
such  convenient  size  as  not  to  render 
conference  and  co-operation  imj^ractica- 
ble." 

The  Constitution  of  Pennsylvania,  re- 
ferring to  election  of  the  Governor,  Sena- 
tors and  Ilepresentatives,  etc.,  provides 
that  these  officers  shall  be  chosen  by  the, 
citizens  of  the  Commonwealth.  In  section 
one  of  article  three  it  is  further  provided, 
on  the  same  subject,  in  words  and  form 
following  : 

"  In  elections  by  the  citizens  every  white 
freemen  of  the  age  of  twenty-one  years, 
having  resided  in  this  State  one  year,  Ac, 
etc.,  shall  enjoy  the  rights  of  an  elen'or." 

Thus  it  is  clear :  F'irst,  That  all  elections 
are  to  be  hy  the  citizens  of  Commonwealth; 
the  term  "citizens,"  not  only  since  but 
after  the  passage  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the 
LTnited  States,  embracing  all  persons  born 
or  naturalized  in  the  United  States  and 
residing  within  the  Commonwealth,  male 
or  female,  adults  or  minors,  sane  or  in- 
sane;  and  fSecond,  That  the  right  of  an 
elector  is  only  to  be  exercized  by  a 
certain  specified  class  of  these  citizens. 

Whilst  these  conclusions  seem  to  be  at 
variance  and  inconsistent,  each  with  the 
other,  they  are  reconciled  by  the  princi- 
ple of  representation  upon  which  a  gov- 
ernment is  founded.  The  elector  is  a  rep- 
resentative power  under  tlie  Constitution, 
and  exercises  his  office  under  its  author- 
ity for  and  representing  the  main  boay 
of  the  citizens.  An  elector,  therefore, 
votes,  not  for  himself  alone,  but  repre- 
senting those  about  him,  identified  with 
him  in  interest  or  associated  with  him  in 
life. 

The  power  of  an  elector,  therefore,  be- 
ing a  power  derived  under  the  Constitu- 
tion, is  as  specific  and  limited  as  the  terms 
of  the  grant.  He  is  authorized  to  vote  at 
elections,  and  to  vote  is  his  only  '"ower. 
Whilst,  therefore,  he  may  be  and  is  com- 
petent by  his  vote  to  express  his  own 
wish  and,  perhaps,  the  sense  of  his  con- 
stituency upon  any  proper  suljject,  he 
would     not,    either     independently     or 
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through  the  agency  of  any  department  of 
the  government,  bo  competent  to  call  a 
Constitutional  Convention,  prescribe  the 
rules  of  its  government  or  define  the  lim- 
itations of  its  power.  Tliese  are  legisla- 
tive powers  and  can  only  be  performed 
by  the  Legislature. 

The  inquiry  may  bo  made  here,  if  the 
Legislature  should  fail  or  refuse  to  call  a 
Convention  when  the  people  deinanded 
such  a  call,  how  could  the  people  compel 
a  compliance  with  their  wishes,  and  suc- 
ceed in  having  a  Convention  called  ? 

In  reply  to  this  we  answer  :  The  Leg- 
islature is  chosen  from  the  people,  by  the 
people,  and  will  ordinarily  represent  the 
wishes  of  tlie  people.  When  the  Leg- 
islature perseveringly  refuses  to  bo  the 
ex^wnent  of  the  popular  will  then  we 
may  pronounce  our  system  a  failure,  and 
a  revolutionary,  not  a  constitutional, 
movement  may  re-model  and  reform  the 
plan  of  its  organism  and  give  us  a  better. 

In  reference  to  the  power  of  the  Legis- 
lature to  bind  a  Convf^ntion,  I  may  be  par- 
doned for  again  referiing  to  the  work  al- 
rsady  referred  to,  asit  exhibits  on  the  part 
of  the  autlior  great  research  and  learning. 
Jamison  on  tiiis  subject  uses  the  follow- 
ing language : 

"The  question  ne*v  arises,  suppose  the 
Legislature  should  assume  to  dictate  to 
the  Convention  what  it  should  or  what  it 
should  not  recommend,  would  the  latter 
be  bound  to  obey  ?  To  the  lirst  branch 
of  tiiC  question,  if  by  it  be  implied  the 
dictation  ot  specific-  measures  and  not 
tliat  of  the  general  subjects  for  its  consid- 
eyation,  the  answer  must  be  in  the  nega- 
tive. A  Legislature  is  not  constitution- 
ally competent  to  do  an  absu,rd  act ;  and 
it  would  be  guilty  of  rank  absurdity  if  it 
•were  to  prescribe  to  a  deliberative  body 
what  the  results  of  its  deliberations 
should  be. 

"But  on  the  other  hand,  suppose  the 
question  to  mean  whether,  if  the  Legisla- 
ture should  issue  instructions  in  regard  to 
the  subjects  to  which  the  Convention 
should  direct  its  inquiries,  the  latter 
would  be  bound  to  obey?  The  answer 
must  be  tliat  it  would ;  for  that  would  be 
emphatically  a  question  of  expediency,  to 
determine  which  is  more  appropriately 
within  the  province  of  a  Legislature.  Al- 
though tlie  Convention  might  dissent 
from  its  conclusion,  and  in  fact  repre- 
sent the  wiser  opinion,  still  it  could  show- 
no  warrant  for  asserting  its  opinion  in 
opposition  to  that  of  the  Legislature.  It 
could  show  no   warrant  even  for  assem- 


bling except  the  act  of  the  latter,  which 
upon  its  face  would  direct  the  exercise  of 
its  delegated  powers  witliin  certain  pre- 
scribed limits.  It  clearly  could  not  right- 
fully separate  the  mandate  of  the  sove- 
reign into  two  parts,  one  for  obedience 
and  the  other  for  disobedience,  unless 
obedience  to  both  were  incompatible  with 
the  exercise  of  its  functions  as  a  Conven- 
tion at  all." 

Similar  considerations  will  enable  us  to 
answer  the  other  branch  of  the  question, 
namely:  Whether  the  Convention  ought 
to  obey,  should  the  Legislature  prescribe 
to  it  what  it  should  not  enact  or  recom- 
mend? It  is  believed  that  a  prohibition' 
of  this  character  wouJd  be  iniposed  only 
when  the  conviction  shouild  be  very 
strong  and'  general  that  the  s«l)jects  era- 
braced  within  it  ought  not,  on  grounds  or 
policy  or  of  principle,  to  be  brought  into 
discussion  at  all.  Wlien  that  shoidd  be 
the  case,  who  would  say  thtvt  obedience 
ought  not  to  be  accorded  to  the  act  im- 
posing the  restriction  ?  If  it  w^ere  be- 
lieved that  narrow  or  partisan  views  lay 
at  the  bottom  of  the  inhibition,  that  wouldi 
furnish  a  reason  for  appealing  to  the  peo- 
ple to  cause  themselves  to»be  better  repre- 
sented^ or  to  recons-ider  their  opinions, 
b\!,t  ivot  for  disobedience  to  laws  constitu- 
tionally passed.  The  case,  indeed,  for  the 
Lusgislature  woukU  at  the  worst,  stancJ 
thus:  "A  body,  consisting  of  two  chain.- 
bers-.and,  therefore,  j>robably  better  rep- 
resenting the  divcKse  interests  of  the- 
State,  dilfers  in  its  views  of  the  expedi- 
ency of  particular  constitutional  cliangeSf. 
froa^  another  body,  ch.o9en,,it  is  true,,  at  a 
later  day,  but  comprised  in  a  single  chanv 
ber,  in  wlxich  important  interests  might 
be  srox)thjered  by  a  majority;  the  ques- 
tion now  being,  whose  views  are  to  pre- 
vail? The  consideration  that  fundamental 
laws  ought  to  embody  only  such  measures 
as  have  ceased  to  be  experimental,  as  ex- 
press fixed  and  settled  policy — a  condition 
that  could  not  be  fulfilled  so  long  as  the 
measures  proposed  should  be  subjects  of 
party  conflict — must  be  regarded  as  de- 
ciding it  in  favor  of  the  IjCgishUure ;  for 
the  fact  that  such  a  body  failed  to  apjirove 
of  a  measure  would  indicate  that  it  is  not 
yet  ripe  for  harvest  as  a  fundamental  law  ; 
while  the  fact  that  a  single  chamber  ex- 
pressly approved  it,  would  not  necessarily 
iiidicato  the  contrary.  Neither  in  the 
electoral  college  nor  in  a  Convention  is 
there  any  device  by  which  a  minoritj', 
however  large,  can  cause  its  views  to  pre- 
vail, or  prevent    those  of   the  majority 


CONSTITUTIONAL  CONVENTION. 


653 


from  prevailing.  In  Legislatures,  the  di- 
vision into  two  chambers  often  operates 
to  produce  such  an  eftect ;  measures  which 
a  majority  of  all  the  representatives,  bal- 
loting together,  would  promptlj^  pass,  be- 
ing defeated  when  there  is  required  to 
pass  them  a  majoritj'  in  two  houses. 
More  emphatici^lly,  tlien,  the  fact  that 
proposed  constitutional  changes  are  so 
little  desired  that  they  not  only  fail  to 
receive  the  sanction,  but  receive  the  ex- 
press reijrobation  of  a  Legislature  of  two 
houses,  is,  in  my  view,  conclusiv.e  evi- 
dence that  they  are  as  yet  unripe  for  adop- 
tion as  parts  of  the  fundamental  code." 

There  is,  however,  another  point  of 
view  from  which  this  qiiestion  maj^  be 
considered,  as  affecting  our  duty  as  dele- 
gates of  the  people.  In  the  same  act  in 
which  these  limitations  of  power  were 
imposed,  the  Legislature  fixed  definitely 
the  number  of  delegates  of  which  this 
Convention  should  consist ;  prescribed 
their  qualifications;  designated  the  day 
upon  which  and  the  districts  in  which 
they  should  be  chosen ;  adopted  and 
prescribed  a  new  and  altogether  unu- 
sual method  of  election,  a  method  hereto- 
fore unknown  to  the  law  or  precedent  of 
the  times.  At  the  date  of  the  vote  on  the 
submission  the  people  had  a  right  to  sup- 
pose that  the  delegates  would  be  chosen 
•according  to  the  ordinary  and  usual 
method  of  election,  and  that  a  majority 
rule  would  govern  their  choice  and  not  a 
minority.  Yet  the  people  accepted  the 
provisions  of  this  act  of  Assembly  through- 
out, and  carried  them  out  to  the  letter.  Is 
it  not  fair,  therefore,  in  view  of  their  accept- 
ance of  the  remaining  provisions  of  this 
act,  to  assume  that  we  were  chosen  bj'-  the 
people  with  a  view  to  the  performance  of 
the  powers  conferred  by  the  act,  and 
subject  to  the  limitations  imposed?  Would 
we  not  act  in  bad  faith  to  the  people  who 
sent  us  here,  were  we  to  consider  ques- 
tions which  they  regarded  as  withdrawn 
from  us?  If  the  project  of  a  separate 
couitof  chancery  was  to  be  a  subject  of 
consideration,  it  is  fair  to  assume  that  the 
friends  of  such  a  nieasure  would  have  put 
champions  upon  this  floor.  If  the  Decla- 
ration of  Kights  had  been  known  to  form 
one  of  the  subjects  of  revision,  some  of  us 
might  not  have  been  here ;  other  persons, 
holding  distinctive  and  peculiar  views 
and  opinions  touching  that  article  might, 
and  probably  would,  have  been  sent  here 
to  enforce  the  same  upon  this  Conven- 
tion. 


We  too,  as  delegates  or  members  of  this 
Convention,  whilst  we  theoretrically  sus- 
tain the  idea  of  the  sovereign  character  of 
our  powers,  have  practically  repudiated 
the  doctrine.  We  have  adopted  as  matter 
of  course  the  most  anomalous  and  extra- 
ordinary method  of  filling  vacancies  re- 
quired by  the  act,  simply  because  this 
method  was  so  prescribed  ;  and, indeed,  we 
have  scrupulously  adhered  to  the  letter 
of  the  entire  act  excepting  in  the  single 
particular  of  appointing  this  committee. 
We  have  by  the  solemn  resolution  of  this 
Convention  recognized  the  right  of  the 
Legislature  to  deprive  us  of  the  power  we 
had  already  actually  possessed  and  as- 
sumed for  settlement  of  our  accounts. 
We  have  deferred  and  admitted  the  su- 
perior power  of  the  Legislature  in  this 
particular,  and  now  instead  of  drawing 
our  warrants  upon  the  State  Treasurer  as 
heretofore  we  submit  our  accounts  to  the 
inspection  and  judgment  of  the  Auditor 
General.  The  gentleman  from  Delaware, 
(Mr.  Broomall,)  I  understood  to  say  upoiij 
this  floor  the  other  da3'-,  that  we  were  ox^r 
nipotent,  except  as  restrained  by  the  Oa>n- 
stitution  of  the  United  States.  Omiidpo- 
tent  as  we  suppose  ourselves  to  ]ttjy  we 
find  a  power  iu  the  State  to  wJii;ch  we  - 
must  and  do  bow  in  submissiotu  The 
Legislature  have  indeed  rot^e&led  the 
small  modicum  of  salary  they  bad  allowed  ■- 
us  under  the  act,  and  we  ha^  g.  by  pream- 
ble and  resolution  acknov»i>edged  their  • 
power  so  to  do.  If  the  I^g-islature  could-i 
repeal  that  portion  of  tbo  aot  allowing  us 
compensation,  could  tbe>-  not  repeal  any 
portion  of  the  act  relatmg  to  the  ijayment 
of  the  expenses  of  the  Convention?  If 
the3'  can,  then  thoy  raight  thus  praetioal- 
ly  defeat  the  whole  movement,  and  oausa 
an  adjournment  o.f  the  Convention. 

It  is  said,  however,  that  the  Constitu- 
tion of  1790  \%'tis:  not  formally  submitted 
to  the  people  fb>r  ratification  or  approval ; 
and  yet  it  -was  received  and  recognized  as 
a  legitimate  and  legally  authenticated  in- 
strument notwithstanding. 

In  reply  to  this,  I  may  say  that  the  res- . 
olution  or  aot  of  Assembh'-  calling  this 
Convention  did  not  require  any  submission 
to  the  i>eople  ;  indeed  not  onh-  was  the 
Constitution  not  submitted  to  a  vote  of 
the  people — nor  was  there  any  require- 
ment in  the  resolution  of  the  Assembly 
that  it  should  be — but  the  movement  was 
inaugurated  in  the  outset  by  the  Legisla- 
ture, without  consulting  the  people.  The 
Convention  was  called  by  legislative  au- . 
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thority  alone,  without  anj'  previous  vote 
of  the  electoral  department,  and  the  Con- 
stitution was  put  into  force  by  the  Con- 
vention, under  the  authority  and  in  the 
manner  prescribed  in  the  act,  without 
submitting  it  to  the  people.  With  the 
leave  of  the  committee  I  will  refer  to  the 
act  of  Assembly  authorizing  that  Conven- 
tion, and  call  attention  to  the  strict  com- 
pliance, on  the  part  of  the  Convention, 
■W'ith  its  requirements. 

I  have  here  the  proceedings  of  the  Con- 
vention of  1790  and  the  resolution  upon 
which  that  Convention  was  called.  It 
reads  thus : 

"JResolved,  That  in  the  opinion  of  this 
House  it  is  expedient  and  proper  for  the 
good  people  of  this  Commonwealth  to 
choose  a  Convention  for  the  purpose  of 
reviewing  and,  if  they  see  occasion,  alter- 
ing and  amending  the  Constitution  of 
this  State;  that  in  the  opinion  of  this  As- 
sembly the  said  Convention  should  con- 
sist of  the  like  number  of  members  from 
the  city  of  Philadelphia  and  the  several 
counties  in  this  Commonwealth  as  com- 
pose this  House,  and  be  chosen  on  the 
same  day,  in  the  same  manner,  by  the 
same  persons,  at  the  same  places,  and  un- 
der the  same  regulations,  as  are  directed 
and  appointed  by  the  election  laws  of 
this  State,  save  that  the  returns  should  be 
made  to  the  Convention  so  chosen ;  and 
that  the  said  Convention  should  meet  at 
Philadelphia  on  the  fourth  Tuesday  in 
November  next. 

^^Jtesolved,  That,  in  the  opinion  of  this 
House,  a  Convention  being  chosen  and 
met,  it  virould  be  expedient,  just  and  rea- 
sonable that  the  Convention  should  pub- 
lish their  amendments  and  alterations  for 
the  consideration  of  the  people,  and  ad- 
journ at  least  four  months  previous  to 
<X)nfirmation." 

That  Convention  met  in  the  month  of 
November,  1789,  and  adjourned  on  the 
26th  of  February,  1790,  and  met  again  on 
the  9th  day  of  August,  1790,  thus  permit- 
ting the  four  months  to  elapse,  as  the  Leg- 
slature  had  required,  and  resumed  their 
sessions  and  closed. 

Mr.  De  France.  I  would  like  to  ask 
the  gentleman  a  question.  Was  the  call- 
ing of  that  Convention,  in  your  opinion, 
done  constitutionally  ? 

Mr.  Clark.  It  will  be  observed  that 
the  Constitution  of  the  State  makes  no 
provision  for  this.  It  is  an  exercise  of 
legislative  authority. 

Mr.  De  France.  The  gentleman  does 
not  understand  me.    Was  the  calling  of 


the  Convention  of  1789  done  constitution- 
ally? 

Mr.  Clark.  The  Constitution  of  1776 
made  no  provision  for  the  calling  of  a 
Constitutional  Convention.  It  provided 
for  a  council  of  censors,  w^hose  duty  it 
should  be  to  sit,  and  they  abandoned 
their  sittings,  and  the  Legislature  passed 
this  resolution  calling  a  Constitutional 
Convention  to  meet  in  the  month  of  No- 
vember, 1789,  under  the  provision  which 
I  have  just  read. 

The  second  day  of  September,  1790, 
they  concluded  their  session,  having  given 
the  requisite  notice  to  the  people  pre- 
scribed by  the  act  of  Assembly,  and  on 
that  same  day  they  closed  their  labor. 

"The  Convention  then,  agreeably  to 
the  order  of  procession,  proceeded  to  the 
court  house  on  Market  street,  to  make 
proclamation  of  the  Constitution,  and  hav- 
ing returned  to  their  chamber,  it  was  on 
motion  ordered  that  the  secretary  be  di- 
rected to  deliver  the  engrossed  copy  of 
the  Constitution  of  the  Commonwealth 
of  Pennsylvania  to  the  master  of  the  rolls, 
in  order  that  the  same  may  be  recorded." 

This  action  of  the  Convention  was  in 
strict  accordance  Avith  the  authority  con- 
ferred upon  it  by  the  Legislature.  Wheth- 
er the  Legislature  exceeded  its  power  in 
thus  granting  these  extraordinary  pow- 
ers is  a  question  which  has  passed  sub 
silentio.  I  fail  to  find,  after  a  very  care- 
ful examination,  any  such  adjudication  as 
was  referred  to  by  the  learned  gentleman 
from  Lycoming,  in  his  address  on  this 
question  at  Harrisburg.  I  think  under 
the  law  as  it  has  uniformly  been  held  in 
the  past,  it  is  absolutely  impossible  that 
such  an  adjudication  could  have  been 
made  at  all.  As  the  principle  of  law  is 
well  settled,  at  least  since  the  famous  case 
of  Luther  vs.  Borden,  7  Howard's  Re- 
ports, p.  29,  that  this  is  not  a  question  for 
judicial  action  at  all,  and  with  leave  of 
the  Convention  I  will  refer  to  that  case. 
The  court  say : 

"Certainly,  the  question  which  the 
plaintiff  proposed  to  raise  by  the  testi- 
mony he  offered  has  not  heretofore  been 
recognized  as  a  judicial  one  in  any  of  the 
State  courts.  In  forming  the  Constitu- 
tions of  the  different  States,  after  the 
Declaration  of  Independence,  and  in  the 
various  changes  and  alterations  which 
have  been  made  since,  the  political  de- 
partments"— 

Not  the  judicial,  but  the  political — 
— "have  always  determined  whether  the 
proposed  Constitution  or  amendment  was 
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ratified  or  not  by  the  people  of  the  State, 
and  the  judicial  power  has  followed  its 
decision.  In  Rhode  Island  the  qnestion 
has  been  directly  decided.  Prosecutions 
were  there  instituted  against  some  of  the 
persons  who  had  been  active  in  the  forci- 
ble opposition  to  the  old  government. 
And  in  more  than  one  of  the  cases  evi- 
dence was  offered  on  the  part  of  the  de- 
fence similar  to  the  testimony  offered  in 
the  circuit  court,  and  for  the  same  parpose ; 
that  is,  for  the  purpose  of  showing  that 
the  proposed  Constitution  had  been  adopt- 
ed by  the  people  of  Rhode  Island,  and 
had,  therefore,  become  the  established 
government,  and  consequently  that  the 
parties  accused  were  doing  nothing  more 
than  their  duty  in  endeavoring  to  support 
it. 

"The  courts  uniformly  held  that  in- 
quiry proposed  to  be  made  belonged  to 
the  political  power  and  not  to  the  judicial ; 
that  it  rested  with  the  political  power  to 
decide  whether  the  charter  government 
had  heen  displaced  or  not,  and  when  that 
decision  was  made,  the  judicial  depart- 
ment would  be  bound  to  take  notice  of  it 
as  the  paramount  law  of  the  State,  without 
the  aid  of  oral  evidence  or  the  examina- 
tion of  witnesses." 

Thus  it  will  be  seen  that  the  question 
of  fact  as  to  the  assent  of  the  people  to 
the'  Constitution  of  1790  was  appropriate- 
ly for  the  Legislature,  which  is  the  polit. 
ical  department  of  the  State,  and  the 
action  of  the  Legislature  is  conclusive 
up<m  the  judiciary.  In  accordance  with 
this  view,  we  find  the  Legislature  follow- 
ing up  the  enactment  of  the  Constitution 
of  1790  with  pro -visions  for  its  enforcement ; 
his  recognition  of  the  popular  assent  was 
binding  upon  the  Supreme  Court.  In 
the  case  of  almost  all  Constitutional  Con- 
ventions, including  the  present  one,  the 
popular  vote  is  made  returnable  to  the 
General  Assembly  of  the  State,  and  that 
body  calculates,  authenticates  and  an- 
nounces the  result. 

The  question  whether  a  Legislature  can 
bind  a  Convention  has  repeatedly  been 
the  subject  of  discussion  in  the  various 
Constitutional  Conventions  wdiicli  have 
been  held  in  various  parts  of  the  Union, 
but  my  time  will  not  permit  a  reference 
to  the  results  of  these  various  discussions. 

Believing,  therefore,  that  the  people 
aro  not  demanding  any  change  in  this 
article,  and  that  we  have  no  power  to  in- 
terfere W'ith  its  provision,  I  hope  this  mo- 
tion may  be  sustained. 


Mr.  D.  W.  Patterson.  I  should  like 
to  ask  the  gentleman  one  question.  I 
I  ask  if  he  holds  that  the  Legislature 
have  the  supreme  power  so  as  to  prevent 
the  people  from  at  any  time  changing  or 
amending  the  Constitution.  In  other 
words,  have  not  the  people,  in  their  pri- 
mary capacity,  independent  of  any  ena- 
bling act  of  the  Legislature,  the  right  to 
meet  and  alter  and  change  their  Consti- 
tution ? 

Mr.  CIjARK.  Mr.  Chairman  :  A  proper 
question  deserves  a  proper  answer.  1 
have  endeavored  in  the  argument  whicli  I 
have  presented  to  draw  the  obvious  and 
plain  distinction  between  a  Constitu- 
tional Convention  and  a  revolutionary 
convention.  I  admit  the  right  of  revolu- 
tion ;  this  is  not  a  revolutionary  body. 
This  is  a  Constitutional  Convention  or- 
ganized by  the  government  under  its 
present  organism  ;  we  are  chosen  by  the 
people  in  their  organic  unity,  chosen  by 
the  electors  under  authority  of  the  Legis- 
lature, our  election  proclaimed  by  the  Gov- 
ernor and  our  existence  and  our  i>ower 
recognized  by  the  courts.  This  is  a  Con- 
stitutional Convention.  When  you  do 
what  the  gentleman  from  Lancaster  sug- 
gests then  you  inaugurate  a  different 
movement  altogether,  a  movement  revo- 
lutionary in  its  character  and  not  consti- 
tutional at  all. 

Mr.  De  France.  Before  the  gentleman 
sits  down  I  should  like  to  interrogate  him 
a  little.  As  I  understand  it,  the  Consti- 
tution of  177(5  provided  that  the  mode  of 
callinga  Constitutional  Convention  should 
be  by  the  censors  elected  by  the  people 
in  the  different  counties.  Xow,  my  ques- 
tion is  this  :  Was  the  Constitutional  Con- 
vention of  1790  a  revolutionary  body  or 
was  it  a  constitutional,  legal  body  ? 

Mr.  CijARK.  I  say  it  was  a  Constitu- 
tional Convention  called  by  the  legitimate 
power  of  the  State,  the  Legislatui-e,  who 
had  all  the  people's  i:)owers  of  legislation. 
Mr.  De  France.  But  the  Constitution 
of  1770  provided  that  two-thirds  of  the 
censors  elected  in  the  different  counties 
might  call  a  convention.  If  the  clerk 
will  read  the  last  section,  section  forty- 
seven,  it  will  explain  what  I  mean. 

Mr.  Ci>ARK.  I  know  what  the  gentle- 
man refers  to.  It  is  altogether  imma- 
terial in  this  discussion,  becavise  we  are 
not  now  discussing  the  legality  of  the 
Convention  of  1776.  I  have  shown 
that  the  Legislature,  the  political  power 
of  the  State,  recognized  that  as  the  Con- 
stitution of  the  Commonwealth,  and  the 
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courts  were  bound  bj'  it-  If  it  was  revo- 
lutionary, tiien  it  is  not  a  precedent  far 
us  now;  if  it  was  constitutional,  then  it 
is  ;  that  is  all. 

Mr.  De  FkajS'CE.  I  understood  you  to 
say  that  there  had  never  been  anj-thing 
but  a  legal  body  called  to  change  the 
Constitution  of  the  State  of  Pennsylva- 
nia. If  your  theory  was  correct,  the  Con- 
vention of  1789  was  a  revolutionary  body. 

Mr.  Clark.  I  apprehend  not.  It  was 
called  by  the  Legislature,  called  by  the 
body  representing  the  people,  having  a 
transfer  of  all  the  legislative  powers  of 
the  people.  I  apprehend  it  was  no  such 
body. 

Mr.  W.  H.  Smith.  Mr.  Chainiian  :  I 
understand  that  the  gentleman  from  In- 
diana has  moved  as  an  amendment  the 
entire  ninth  article  of  the  present  Consti- 
tution on  the  Bill  of  Rights.  Is  that  the 
case  ? 

The  Chairman.    That  is  the  case. 

Mr.  W.  H.  Smith.  I  move  then  to 
amend  by  substituting  for  the  seventh 
section  of  the  ninth  article  as  he  presents 
:t,  the  following: 

'•  In  all  prosecutions  for  libel,  the  truth 
may  be  given  in  evidence  as  well  as  the 
sources  of  information  on  which  the 
alleged  libel  may  liave  been  based,  and 
if  it  shall  appear  to  the  jury  that  the 
matter  charged  as  libellous  is  true  or  that 
it  vras  based  on  reliable  information  and 
was  not  a  malicious  invention,  but  was 
published  for  good  motives  and  justitia- 
ble  ends,  the  accused  shall  be  acquitted." 

Mr.  .1.  W.  F.  White.  I  rise  for  infor- 
mation or  on  a  question  of  order.  I  un- 
derstand the  gentleman  from  Indiana  to 
move  to  substitute  the  ninth  article  of  the 
present  Constitution  for  the  report  of  the 
committee.  Now  is  it  in  order  to  move 
an  amendment  to  that?  If  that  motion 
should  prevail,  does  not  the  ninth  article 
of  the  present  Constitution  take  the  j^lace 
of  the  report  of  the  committee  and  then 
come  up  for  hearing  in  regular  order? 

The  Chairman.  No,  sir.  The  mem- 
ber from  Indiana  moved  to  strike  out  the 
report  of  the  committee  and  insert  the 
Bill  of  Rights  as  it  stands  in  the  old  Con- 
stitution. The  gentleman  from  Alle- 
gheny moves  to  amend  the  amend- 
ment bj^  striking  out  the  seventh  section 
from  the  Bill  of  Rights  and  inserting  the 
paragraph  whicli  has  been  read.  That  is 
before  the  committee  as  an  amendment 
to  the  amendment.  If  the  amendment 
supercedes  the  report,   then  that  cannot 


be  amended  except  by  addition,  because 
it  has  been  adopted  by  the  body. 

Mr.  J.  W.  F.  White.  The  point  I 
wished  to  raise  was  this  :  When  this  Con- 
vention had  before  it  simply  the  preamble 
reported  by  the  committee,  is  it  compe- 
tent for  the  delegate  from  Indiana  to  move 
as  an  amendment  to  that  preamble  an 
entire  article  of  the  Constitution? 

The  Chairman.  The  report  of  the 
committee  was  referred  to  the  committee 
of  the  whole.  The  Chair  so  announced. 
It  is  true  that  only  the  preamble  was 
read,  but  in  the  understanding  of  the 
Chairman  of  the  committee  of  the  whole, 
the  whole  report  is  before  the  committee. 
The  Chair  will  remark  in  this  connection, 
that  it  is  perfectly  competent  now  to 
amend  the  matter  proposed  to  be  stricken 
out  if  the  delegate  desii-es  to  accomplish 
anything  in  that  way. 

Mr.  BucKALEW.  I  hope  the  gentleman 
from  Allegheny  (Mr.  W.  H.  Smith)  will 
withdraw  the  amendment  to  the  amend- 
ment for  the  present. 

Mr.  W.  H.  Smith.  No,  I  would  rather 
not. 

The  Chairman.  The  gentleman  from 
Allegheny  has  the  floor. 

INIr.  H.  W.  Smith.  I  desire  to  have  this 
question  brought  distinctly  before  this 
Convention.  It  is  a  very  important  one. 
There  is  a  great  deal  of  feeling  about  it  in 
the  State.  I  do  not  know  any  better  way 
to  bring  it  before  the  Convention  than  just 
in  this  shape. 

I  will  state  that  the  law  of  libel  under 
the  seventh  section  of  the  present  Bill  of 
Rights  is  ditferentlj^  interpreted  through- 
out the  State.  Here  in  Philadelphia  a  di- 
rectly opposite  decision  was  given  in  the 
same  court.  The  truth  was  given  in  evi- 
dence, and  the  truth  was  not  doubted; 
but  precisely  opposite  decisions  were 
given.  In  one  case  the  defendant  was  ac- 
quitted, and  in  the  other  he  wascouAicted. 
But  generally,  the  decision  on  the  same 
facts  would  be  wholly  antagonistic,  as  be- 
tween the  courts  of  Philadelphia  and  those 
in  the  western  part  of  the  State. 

The  daily  papers  have  to  depend  for 
their  sustenance  upon  information  gather- 
ed and  printed  in  their  local  columns. 
They  have  to  depend,  of  course,  a  great 
deal  upon  the  character  of  those  who 
make  the  reports  to  them  for  the  informa- 
tion they  receive.  They  cannot  withhold 
it  to  verify  it ;  it  cannot  be  held  over  for 
twenty-four  hours.  If  they  did,  some 
other  paper  would  get  it,  or  it  would  spoil, 
and  their  profit  would  be  gone  on  that 
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transaction.  Thej-  iiinst  therefore  print 
what  thej^  can  get.  If  they  seek  informa- 
tion at  reliable  places  and  from  reliable 
sources  I  think  they  should  bo  excused 
from  being  compelled  to  prove  the  truth 
when  they  furnish  evidence  that  the  in- 
formation they  got  was  obtained  from 
creditable  sources  and  was  not  a  mali- 
cious invention  of  their  own.  Therefore, 
I  have  offered  this  amendment. 

As  the  law  exists  at  present  the  news- 
papers are  utterly  powerless  to  expose  any 
official  corruption  anywhere  in  the  State 
of  Pennsylvania.  The  parties  engaged  in 
that  corruption  cover  u.p  their  tracks  so 
well  that  it  is  almost  impossible  for  the 
newspapers  to  detect  them.  They  can 
only  guess  and  infer,  and  generally  im- 
pute, and  then  if  they  go  too  far,  the  law 
comes  down  upon  them  as  it  is  interpret- 
ed in  our  end  of  the  State. 

The  gi-eat  fraud  that  was  developed  in 
Xew  York  never  would  have  been 
brought  to  light  if  it  had  not  been  for  the 
fact  that  the  libel  law  as  it  exists  in  the 
State  of  Xew  York  is  just  about  what  this 
section  proposes.  The  press  were  allowed 
to  ferret  out  and  denounce  men  by  name, 
to  give  facts  and  publish  them,  and  print 
them,  wherein'  those  great  frauds  were 
discovered ;  and  until  in  Pennsylvania 
the  press  shall  have  the  same  privilege, 
the  corrupt  men  and  the  thieves  that  are 
robbing  the  State  will  ha%'e  free  play  for 
their  glaring  misdemeanors. 

I  alluded  before,  sir,  to  the  variable  in- 
terpretation of  the  present  law.  Now  I 
am  led  to  believe  from  conversation  with 
gentlemen  in  this  cit^^  that  there  is  a  very 
much  more  liberal  interpretation  given 
here  in  Philadelphia  than  is  given  in  the 
western  part  of  the  State.  I  have  known 
several  cases  there  in  which  there  was  a 
conviction  for  libel  notwithstanding  the 
provisions  of  the  present  seventh  section 
allowing  the  truth  to  be  given.  There 
was  a  case  wherein  a  man  was  brought  be- 
fore the  court  to  give  an  account  of  the 
guardianship  of  children  he  had  in  charge, 
— and  his  defalcation  and  violation  of  his 
trust  was  so  palpable  that  the  judge  repri- 
manded him  in  the  severest  terms  and  an 
order  was  granted  to  compel  him  to  make 
restitution.  "What  the  judge  said  on  that 
occasion  was  rei^orted  in  the  newspapers. 
The  truth  was  not  only  not  denied,  but 
was  established  by  the  decree  of  the 
court.  That  culprit,  who  had  so  betrayed 
his  trust,  sued  the  newspaper  j)ublisher 
for  printing  the  report  of  the  charge  of  the 
judge  and  recovered  a  considerable  rine 


and  very  heavy  costs  against  the  editor. 
The  judge  who  delivered  the  charge  testi- 
fied that  the  report  of  Avhat  he  said  Avas 
milder  than  he  spoke  it.  I  do  believe  that 
that  is  only  one  of  many  cases  that  have  oc- 
cured  proving  the  uncertaintj' of  the  char- 
acter of  the  present  section  in  our  Bill  of 
Rights  concerning  the  law  of  libel. 

This  present  seventh  section  limits  the 
power  of  the  press  for  good.  I  think  ail 
will  admit  that  the  morals  and  habits  of  the 
press  and  its  tone,  is  more  elevated  than 
it  was  when  this  provision  was  made.  It 
is  a  great  deal  higher  in  its  tone  than 
when  it  was  announced  as  the  law  that 
"the  greater  the  truth  the  greater  the 
libel."  I  believe  I  know  something 
about  the  business  of  conducting  a  news- 
paper myself.  As  publisher  of  a  news- 
paper, I  was  able  to  govern  my  business 
without  ever  incurring  a  libel  suit,  and  I 
was  not  very  submissive  either.  I  liad 
my  say.  But  still  the  abuses  of  the  public 
service  at  this  time  are  so  much  greater 
than  they  were  then,  that  the  press,  in 
order  to  do  any  good,  must  have  more 
privilege  to  probe  and  search  out  frauds 
and  villainies.  This  is  what  we  want. 
The  provision  that  you  have  now  materi- 
ally restricts  the  power  of  the  press. 
That  great,  and  what  ought  to  be,  purify- 
ing power,  cannot  do  all  the  good  that  it 
should  ;  and  while  1  agree  that  the  general 
tone  of  the  press  is  much  higher  than  for- 
merh",  while  personal  abuse  and  exposure 
of  personal  aflfairs  is  not  so  much  sanctioned 
by  public  opinion  or  the  habit  of  the  press, 
I  believe  the  press  is  just  as  powerful  as  it 
ever  was  in  regard  to  exposing  great 
wrongs,  if  left  without  unnecessary  tram- 
mels. I  have  nothing  more  to  say  about 
this  subject  now,  ^Nlr.  Chairman,  except 
to  ask  that  it  be  fairly  and  deliberately 
considered.  I  know  there  is  a  great  deal 
of  feeling  about  it.  If  we  want  to  make 
the  press  more  useful,  we  must  give  it 
more  privilege. 

If  it  were  for  nothing  else  than  to  settle 
what  is  the  law  of  libel,  we  should  settle 
it  here  and  now.  What  the  law  of  libel  is 
in  Philadelphia,  is  not  the  law  of  libel  in 
Pittsburg,  according  to  the  view  whicii 
is  held  by  the  judges  of  the  law  as  it 
now  exist.  It  varies  with  the  decission  of 
this  judge  and  that  judge,  and  the  same 
judge  sometimes  gives  opposite  construc- 
tions of  the  law  at  different  times.  To 
determine  this,  to  show  in  plain  terms 
Avhat  is  an  offence,  we  want  to  define  the 
law.  One  of  the  greatest  writers  and 
thinkers  of   Britain,  Jeremy    Bentham, 
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gives  this  definit'ou  of  libel  and  this 
reason  why  the  press  should  be  made 
more  friee  : 

"To  write  a  paper  so  ill  that  nobody  will 
read  it  ;  to  animadvert  in  terms  so  weak 
and  insipid  on  great  evils,  and  on  the 
great  crimes  of  wielded  public  men,  so 
that  no  disgust  is  excited  at  the  vice,  and 
no  apprehension  in  the  evil  doer,  is  a  fair 
use  of  the  liberty  of  the  press.  The  so- 
called  licentiousness  of  the  press  consists 
in  doing  the  thing  boldly  and  well,  in 
striking  terror  into  the  guilty,  and  in 
arousing  the  attention  of  tlie  public  to  the 
defence  of  their  highest  interests.  This 
is  held  in  prudent  horror  by  corrupt  men, 
and  is  punished  by  semi-animose  and 
semi-cadaverous  judges  by  captivity  and 
exhausting  tines." 

Mr.  H.  G.  Smith.  Mr.  Chairman  :  I 
have  listened  with  a  great  deal  of  pleasure 
to  the  argument  of  the  gentlenran  from 
Indiana,  (Mr.  Clark.)  and  I  do  not  think 
it  is  thoroughly  well  based  or  unanswera- 
ble. I  am  sorry  the  gentleman  from  Al- 
legheny (Mr.  W.  H.  Smith)  has  precipi- 
tated this  question  at  this  time,  because  I 
think  it  is  the  disposition  of  this  Conven- 
tion to  discuss  the  proposition  laid  down 
l>y  the  gentleman  from  Indiana  in  general 
terms;  and  while  I  am  as  much  interested 
intliismatter  of  tlie  law  of  libel  as  the  gen- 
tleman from  Allegheny  can  possibly  be,  I 
hope  he  will  withdraw  his  motion  for  the 
present  and  allow  the  discussion  to  pro- 
ceed on  the  general  pz"opositiou  advanced 
by  the  gentleman  from  Indiana. 

The  Chaikjian.  The  Chair  will  sug- 
gest to  the  delegate  from  Allegheny  that 
it  Avill  probably  facilitate  business  if  he 
Avithdraws  his  amendment  for  the  present. 

Mr.  DATiLAS.    I  hoi)e  he  will  do  so. 

Mr.  W.  H.  Smith.  Will  the  Chair 
please  explain  to  me  how  it  would  focili- 
tate  business?  What  is  to  become  of  my 
amendment  ? 

The  Chairman.  The  delegate  will  see 
that  it  would  be  perfectl}'  admissible  to 
call  for  a  division  of  all  the  sections.  That 
may  be  done.  The  Chair  does  not  say  it 
ouglit  to  be  done,  bvit  it  can  be  done,  and 
iiis  amendment  then  would  come  in  on 
the  seventh  section. 

Mr.  W.  II.  Smith.  I  want  to  substitute 
this  for  the  seventh  section.  I  ask  is  tliere 
anytliing  to  prevent  that  ?  Would  not 
tljat  be  right? 

Mr.  Lilly.  I  should  like  to  ask  a  ques- 
tion. If  the  motion  of  the  gentleman 
from  Indiana  is  adopted  by  this  Conven- 


tion, does  not  that  settle  the  whole  ques- 
tion? 

The  Chairman.    It  does, 

Mr.  Lilly.  Then  the  amendment  of 
the  gentleman  from  Allegheny  would  be 
precluded. 

Mr.  Broomall.  Mr.  Chairman  :  The 
adoption  of  the  amendment  of  the  gentle- 
man from  Indiana  will  not  prevent  us 
adding  other  sections,  so  that  if  this  is 
adopted  the  gentleman  from  Allegheny 
may  at  ouce  move  his  section  as  an  addi- 
tion. 

Mr.  Clark.  ]Mr.  Chairman  :  INly  mo- 
tion is  to  strike  out  the  article  reported 
by  the  committee  and  insert  new  matter. 
Now,  when  that  is  done  by  the  commit- 
tee, if  it  shall  be  done,  that  new  matter 
will  come  ui>  before  the  Convention,  will 
it  not? 

Tlie  Chairman.  It  will  on  second 
reading. 

Mr.  Clark.  Would  it  not  come  up  on 
first  reading  ?     ["No."     "No."] 

The  Chairman.  If  adopted  by  the 
body  it  would  not. 

Mr.  Lilly.  I  submit  that  if  the  mo- 
tion of  the  gentleman  from  Indiana  pre- 
vails, to  substitute  that  article,  it  will  put 
out  of  the  way  the  subject  matter  of  the 
amendment  of  the  gentleman  from  Alle- 
ghenj^  bettiuse  we  shall  have  adopted  a 
section  in  the  article  on  that  very  subject, 
in  the  provision  which  the  gentleman 
from  Indiana  moves  to  substitute  for  the 
other  article. 

Mr.  J.  M.  Bailey.  While  it  is  true 
that  this  Committee  of  the  Whole  has  had 
referred  to  it  tlie  whole  report  of  the  Com- 
mittee on  tlie  Declaration  of  Rights,  yet  I 
take  it  that  all  that  is  immediately  before 
the  Committee  of  the  Whole  at  this  time 
is  the  preamble. 

The  Chairman.  The  preamble  is  the 
last  of  all  to  be  considered. 

Mr.  J.  M.  Bailey.  I  hope  if  that  be  so 
that  the  gentleman  from  Indiana  (Mr. 
Clark)  will  withdraw  his  amendment  at 
this  time.  We  are  not  considering  that 
which  is  reported  as  the  first  article  of  the 
new  Constitution,  but  we  are  corasidering 
the  preamble  to  the  Constitution. 

The  Chairman.  The  preamble  is  the 
last  of  all. 

Mr.  J.  M.  Bailey.  The  preamble  is 
the  first  clause  in  the  article  as  printed 
and  -t  has  been  read. 

The  Chairman.  According  to  all 
usages,  the  iireamble  is  to  be  considered 
last. 
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Mr.  Hakry  White.  Will  the  gentle- 
man from  Huntingdon  give  -way  while  I 
address  an  inquiry  to  the  Chair? 

Mr.  J.  M.  Bailey.     Certainly. 

Mr.  Harry  White.  May  I  ask  what, 
in  the  opinion  of  the  Chair,  is  the  status 
of  the  question  before  the  Committee  of 
the  Whole? 

The  Chairman.  The  question  before 
the  Committee  of  the  Whole  is  the 
amendment  of  the  gentleman  from  Alle- 
gheny to  the  amendment  of  the  gentle- 
men from  Indiana. 

Mr.  Harry-  White.  Then  I  under- 
stand that  the  Chair  has  ruled  that  the 
amendment  ofiered  by  the  gentleman 
from  Indiana  to  strike  out  and  insert  is  in 
order.  If  it  prevails  it  strikes  out  the  en- 
tire report  of  the  Committee  on  the  Dec- 
laration of  Rights,  Then  th*e  question 
will  be  divisible  when  the  question  re- 
curs on  the  article  as  amended. 
The  Chairman.  It  will  be  divisible. 
Mr.  Harry  White.  Very  well.  That 
is  all  I  want  to  know. 

The  Chairman.  The  question  is  upon 
the  amendment  offered  by  the  gentleman 
from  Allegheny. 

Mr.  Kaine.  I  understood  that  the  gen- 
tleman from  Allegheny  had  withdrawn 
his  amendment. 

The  Chairman.  It  has  not  been  with- 
drawn. 

Mr.  Kaine.  Then  I  desire  to  say  a  few 
words  upon  the  general  question  ;  not  up- 
on the  amendment  of  the  gentleman  from 
Allegheny,  which  I  do  not  think  has  been 
otfe red  in  the.  right  place.  I  was  a  mem- 
ber of  the  committee  appointed  by  this 
Convention  in  its  opening  session  to  frame 
rules  to  govern  its  action,  and  in  that  Com- 
mittee on  Rules  I  was  opposed  to  appoint- 
ing a  committee  upon  the  Bill  of  Rights 
believing  then,  as  I  do  now,  that  this  Con- 
vention has  no  c6ntrol  whatever  over  that 
subject,  it  having  been  taken  from  them 
or  excepted  from  their  consideration  by 
the  Legislature  in  the  act  of  Assembly  un- 
der which  we  are  organized.  I  have  not 
changed  my  opinion  upon  that  subject.  I 
think  that  this  Convention  has  no  control 
W'hatever  of  the  ninth  article  of  the  Con- 
stitution, it  being  expressly  reserved  by 
the  Legislature  from  our  consideration.  I 
have  no  objection  to  some  amendments 
being  made  perhaps  in  that  direction,  but 
if  they  are  made  at  all  I  desire  to  see 
them  i^laced  in  some  other  connection. 
Let  them  be  placed  in  the  article  upon  the 


Legislature  or  the  article  upon  legislation. 
Everything  that  is  desired  to  be  here  ac- 
complished can  be  accomplished  there, 
and  by  that  we  can  preserve  what  I  be- 
lieve to  be  the  intention  of  this  Conven- 
tion upon  that  question. 

The  Bill  of  Rights,  as  we  have  it,  was 
framed  in  1700.  It  passed  through  the 
Convention  of  1S37-.S8  without  the  altera- 
tion of  a  single  word,  without  the  crossing 
of  a  <  or  the  dotting  of  an  i.  We  have  had- 
it  as  it  came  from  the  hands  of  the  Conven- 
tion in  this  city,  signed  as  it  was,  and  pro- 
claimed here  on  the  second  day  of  Sep- 
tember, 1790.  It  is  our  magna  charter 
and  every  principle  in  it  that  is  worth  a 
farthing  is  taken  from  Magna  Charter 
itself,  as  was  the  Declaration  of  Rights  ap- 
pended to  the  Constitution  of  1776,  and 
that  Declaration  of  Rights  of  this  Com- 
monwealth, as  proclaimed  in  this  city  in 
1790,  has  been  the  model  upon  that  sub- 
ject for  every  State  government  in  the 
L'nited  States. 

There  is  not  a  Constitution  in  this  Union 
that  has  a  Declaration  of  Rights  appended 
thereto,  perhaps  with  the  exception  of 
Massachusetts,  that  has  not  some  article 
or  some  principle  in  it,  taken  from  that 
Declaration  of  Rights  of  the  State  of  Penn- 
sj'lvania.  It  is  one  of  the  most  jierfect  ar- 
ticles in  any  Constitution  in  the  LTnion. 
It  cannot  be  bettered  ;  and  therefore,  upon 
principle,  I  am  opposed  to  changing  it. 

I  am  opposed  to  changing  it  in  the  first 
place,  because  I  think  this  Convention  has 
no  power  to  alter  or  change  or  modifj-  it ; 
and  I  am  opposed  in  the  second  place  to 
changing  it  because  I  think  it  ought  not 
to  be  altered,  changed  or  amended.  It  is 
better  than  anj-thing  we  can  make  now, 
Xo  alteration  that  this  Convention  can 
make,  nothing  that  we  can  insert  in  that 
article  of  the  Constitution,  can  imin-ove 
it  in  a  solitary  particular. 

Upon  a  vote  of  this  Convention  taken  at 
Harrisburg  as  to  the  right  to  change  any 
part  of  this  article,  I  am  very  well  aware 
that  a  large  majority  of  this  Convention 
differed  with  me  and  some  eighteen  others 
on  that  subject.  It  may  be  the  same  here 
now,  but  that  I  cannot  help.  I,  for  one, 
will  stand  by  the  integrity  of  the  old 
ninth  article  of  the  Constitution,  the  Bill 
of  Rights,  believing  as  I  do  that  we  have 
no  right,  in  the  first  place,  to  alter  or  change 
it ;  and  that,  in  the  second  place,  even  if 
we  have  the  power,  we  ought  not  to  do 
so.  I  would  say,  in  the  language  of  one 
of  America's  sweetest  poets— 
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"  Woodman,  spare  that  tree  ! 
Touch  not  a  single  bough  ! 
In  youth  it  sheltered  me, 
And  I'll  protect  it  now." 

I  do  not  desire,  Mr.  Chairman,  to  detain 
the  Convention  upon  this  or  any  other 
question.  I  have  merely  risen  to  express 
my  dissent  from  any  change  in  the  ninth 
article  of  the  Constitution ;  and  having 
done  so,  that  is  all  that  I  desire  to  do. 
•  Mr.  DoDD.  Mr.  Chairman :  Whether 
the  question  now  before  the  committee  of 
the  whole  be  upon  the  amendment  cf  the 
gentleman  from  Indiana,  or  the  amend- 
ment to  that  amendment  ofiered  by  the 
gentleman  from  Alleghenj',  the  question 
as  to  the  powers  of  this  Convention  be- 
conies  a  material  one.  We  cannot  vote 
upon  the  amendment  of  the  gentleman 
from  Allegheny  until  we  have  determined 
whether  we  have  any  power  to  make  any 
alteration  in  the  Bill  of  Rights.  While  I 
feel  my  inability  at  any  time  to  answer 
an  argument  made  by  the  gentleman 
from  Indiana,  much  more  do  I  now  feel 
my  inability  in  a  hurried  manner  to  an- 
swer an  argument  carefully  prepared  by 
that  learned  gentleman.  I  agree  with 
him  in  taking  a  very  limited  view  of  the 
powers  of  a  Constitutional  Convention.  I 
consider  that  we  are  to  a  very  great  ex- 
tent bound  by  the  act  of  Assembly  which 
calls  us  together.  I  believe  that  we  are 
bound  to  submit  all  that  we  do  to  a  vote 
of  the  people,  and  that  we  are  bound  to 
do  this  without  regard  to  that  require- 
ment in  the  act  of  Assembly.  I  believe 
that  we  are  but  the  representatives  of  the 
people  for  the  pur^DOse  of  forming  a  Con- 
stitution which  the  people  may  accept  or 
reject,  as  they  see  fit;  that  we  have  not 
even  the  power  of  an  attorney,  who  may 
contract  for  his  principal,  but  have  simply 
the  powers  of  a  scrivener,  who  jorepares, 
and  models,  and  shapes  the  instrument 
which  the  principal  may  sign  or  not,  as 
he  sees  fit;  or,  to  change  the  figure,  we, 
like  a  physician,  may  prepare  and  pre- 
scribe the  pill,  but  the  patient  may  swal- 
low it  or  not,  as  he  may  desire. 

I  base  this  opinion  upon  this  theory  : 
That  the  making  of  a  Constitution  is  an 
act  of  sovereignty  ;  that  in  a  free  govern- 
ment the  sovereignty  exists  and  must  re- 
side in  the  people  ;  that  they  cannot  dele- 
gate it  or  yield  it  up.  If  they  should  do 
so  the  existing  government  would  be  at 
an  end.  If  we  have  the  power  of  sov- 
ereignty, the  Constitution  would  lie  in 
fragments  at  our  feet ;  each  individual  in 
tins  Convention  would  be  a  despot  with 


greater  powers  than  any  monarch  in 
Europe.  We  could  prolong  our  term  ;  we 
could  make  our  power  perpetual;  we 
could  destroy  the  legislative,  executive 
and  judicial  power  of  this  government, 
and  oarselves  rule.  Such  an  idea  is  ab- 
surd. We  have  no  such  powers.  No  free 
people  would  ever  delegate  such  j^owers  ; 
they  cannot  do  it. 

Now,  sir,  the  people  voted  that  this 
Convention  should  be  called  for  the  pur- 
pose of  preparing  amendments  or  a  new 
Constitution.  1  admit,  Avith  the  gentle- 
man from  Indiana,  that  it  was  necessary 
that  the  Legislature  should  do  something. 
The  people  as  electors  could  simply  vote 
that  a  Convention  should  be  called.  It 
was  necessary  that  the  people,  through 
their  representatives  in  Legislature  as- 
sembled, should  prescribe  how,  when  and 
where  the  Convention  should  meet ;  of 
how  many  it  should  be  composed  ;  what 
the  salaries  should  be ;  in  what  manner 
their  work  should  be  submitted  to  the 
people,  and  in  general  terms  prescribe 
the  mode  and  manner  of  their  work.  If 
the  Legislature  had  not  seen  lit  to  do  this, 
this  Convention  could  not  have  assembled 
I  admit ;  but  that  would  have  been  a 
matter  for  the  people  to  settle  with  the 
Legislature  if  it  saw  fit  to  disobey  the 
will  of  the  people  expressed  at  the  polls. 

But  I  deny  that  our  power,  when  once 
we  are  called  together,  depends  upon  the 
Legislature  at  all.  It  depends  upon  the 
people  alone.  It  depends  upon  that  vote 
of  the  people  calling  us  together.  If  it 
depended  upon  the  Legislature,  it  would 
have  the  power  to  disperse  this  body  to- 
day.  If  we  derive  our  power  from  the 
Legislature,  the  Legislature  itself  would 
have  the  power  to  make  a  Constitution. 
If  it  can  prescribe  the  powers  of  this  body 
it  can  make  a  Constitution  itself  and 
needs  not  call  together  a  body  of  this 
kind  ;  but  the  Legislature  has  no  power 
to  make  Constitutions.  It  has  no  power 
whatever  on  the  subject  except  a  power 
which  is  given  it  by  the  Constitution  to 
prepare  amendments  and  submit  them  to 
the  peoi^le. 

Here  is  where  I  take  marked  departure 
from  the  learned  argument  of  the  gentle- 
man from  Indiana.  I  say  that  tlie  power 
of  this  Convention  depends  upon  the  vote 
of  the  people  calling  it  together.  If  the 
Legislature  had  submitted  the  question  to 
the  people  whether  a  Convention  should 
be  called  for  the  purpose  of  amending  cer- 
tain portions  of  the  Constitution  alone, 
and  that  act  had  been  adopted,  then  of 
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course  we  should  be  bound  by  it,  because 
the  people  by  their  vote  would  have  made 
it  their  act ;  but  as  there  were  no  limita- 
tions in  the  original  act,  as  the  people 
from  whom  we  derive  our  power  decided 
that  tlie  Convention  should  be  called  to  re- 
vise the  whole  Constitution,  not  portions 
of  it,  the  Legislature  has  no  power  to 
make  anj-  restriction  whatever. 

Mr.  Kaine.  Will  the  gentleman  allow 
me  to  ask  him  a  question  ? 

Mr.  DoDD.     Certainly. 

Mr.  Kaixe.  After  the  election  had 
been  held  under  the  act  of  1871,  and  the 
people  decided  by  a  large  majority  that  a 
Convention  should  be  assembled  for 
amending  the  Constitution,  suppose  then 
the  Legislature  had  refused  to  pass  any 
further  law  upon  the  subject,  what  would 
have  been  the  result  ? 

IMr.  DoDD.  As  I  remarked  before,  un- 
less the  Legislature  had  seen  fit  to  call  us 
together,  we  could  not  have  met.  The 
existence  of  the  body  depends  upon  that 
act  of  the  Legislature  entirely.  But, 
while  it  was  the  power  and  the  duty  of 
the  Legislature,  in  accordance  with  the 
vote  of  the  people,  to  call  the  body 
together,  it  had  no  authority  to  restrict 
the  powers  of  the  Convention,  when  called 
together,  as  to  what  the  result  of  its  de- 
liberations should  be,  or  as  to  what  por- 
tions of  the  Constitution  it  should  con- 
sider and  amend. 

Mr.  Stewart.  Could  not  the  people 
have  enforced  that  through  a  subsequent 
Legislature  ?  If  the  Legislature  that  was 
called  together  subsequentlj^  to  that  vote 
had  refused  to  call  this  Convention,  could 
not  the  people  have  enforced  that  call 
through  a  subsequent  Legislature?  Is 
not  that  an  answer  to  the  question  of  the 
gentleman  from  Fa^^ette  ? 

Mr.  DoDD.  If  the  Legislature  after 
that  vote  of  the  people  had  not  seen  tit  to 
crall  tills  Convention  together,  the  people 
would  have  the  power  that  they  have  in 
all  cases  to  send  new  men  to  a  subsequent 
Legislature  that  would  fulfill  their  will. 
That  is  the  only  power  the  people  have 
over  representatives  in  order  to  enforce 
their  wishes. 

Why,  INIr.  Chairman,  if  the  Legislature 
in  passing  the  act  calling  us  together  could 
limit  our  powers,  could  say  that  we 
should  not  take  into  consideration  certain 
Xiortions  of  the  Constitution  at  all,  if  it 
could  restrict  us  from  considering  the  Bill 
of  Rights,  it  couldrestrict  us  from  consid- 
ering any  portion  of  the  Constitution 
whatever;  and  if  it  could  do  it  in  the  act 


passed  to  call  us  together,  it  could  do  so 
at  any  time.  In  other  words,  if  it  had  the 
power  at  all,  it  would  have  the  power  yet, 
if  in  session  ;  and  when  the  next  Legisla- 
ture assembles  if  our  work  is  not  then 
sxibmitted  to  the  people,  it  could  restrict 
our  powers  over  other  articles,  perhaps  the 
article  on  the  Legislature  itself.  If  it  has 
the  power  at  all,  it  is  a  continuing  power, 
and  we  are  but  the  subjects  of  the  Legis- 
lature in  all  our  deliberations. 

The  author  quoted  by  the  gentleman 
from  Indiana  so  extensively  substantiates 
this  view.  On  page  353,  ISIr,  Jamison 
says : 

"  It  is  in  general  the  right  and  duty  of 
the  Legislature  to  prescribe  tvhen  and 
u'here  and  hoiv  a  Convention  shall  meet 
and  proceed  with  its  business  and  put  its 
work  in  operation,  but  not  ivhat  it  shall 
do.  Without  restriction  as  to  the  former 
particulars  the  Convention  would  be 
wholly  independent  of  the  existing  gov- 
ernment, and  with  restrictions  as  to  the 
latter  a  mere  echo  of  the  Legislature 
which  called  it  together.  It  would  be  ab- 
surd to  prescribe  to  a  deliberative  body 
what  the  results  of  its  deliberations 
should  be." 

There  are  checks  and  balances  in  fun- 
damental legislation  just  as  in  ordinary 
legislation.  There  are  different  branches 
of  the  government  which  operate  co-ordi- 
nately in  the  making  of  a  Constitution. 
There  is,  first,  the  Legislature  in  submit- 
ting to  the  people  tlie  question  whether  a 
Convention  shall  be  called  ;  next  the  peo- 
ple, as  electors,  in  voting  upon  that  ques- 
tion ;  then  the  action  of  the  Legislature 
again  in  prescribing  in  what  manner  the 
Convention  shall  be  called  together.  The 
Convention  itself  when  called  has  certain 
powers,  but  the  people  are  the  final  arbi- 
ters. The  powers  of  each  of  these  bodies, 
the  electors,  the  Legislature  and  the  Con- 
vention, should  be  kept  as  distinct  and 
separate  as  the  powers  of  the  legislative, 
executive  and  j  udiciary  departments  in  or- 
dinary government.  Our  power  is  to 
make  a  Constitution  or  prescribe  amend- 
ments for  the  people  to  vote  upon.  We 
derive  tliat  i^ower  directly  from  the  peo- 
ple as  electors.  We  are  responsible  to 
them  alone.  When  thej^  put  limits  upon 
us,  we  are  bound  by  them,  not  otherwise. 
We  are  here  entirely  independent  of  the 
Legislature,  so  far  as  the  duty  of  prescrib- 
ing amendments  to  be  voted  upon  by  the 
people  is  concerned.  If  the  Legislature 
can  limit  us  in  one  particular,  it  can  in 
all.    If  it  can  do  it  at  one  time,  it  can  at 
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another;  and  even  to-day  it  could  utterly 
destroy  our  powers  if  it  were  in  session. 

I  hold,  therefore,  that  we  are  not  re- 
stricted by  the  supsequent  act  of  the  Leg- 
islature. I  hope  the  amendment  of  the 
gentleman  froni  Indiana  will  not  be  ad- 
opted. I  hoise  that  the  members  of  this 
Convention,  through  impatience,  will  not 
accept  the  ninth  article  of  the  present 
Constitution  in  builc.  It  may  take  some 
time  to  go  over  the  few  changes  that  have 
been  suggested  by  the  Committee  on  the 
Declaration  of  Rights ;  but  some  of  them 
are  wise  and  should  be  adoj)ted,  and  we 
shall  not  be  fulfilling  our  duty  to  the  peo- 
ple unless  we  calmly  and  deliberately 
consider  them.  I  am  glad  that  this  Con- 
vention is  getting  impatient  in  some  re- 
spects. I  hope  it  will  get  impatient  enough 
to  keep  speakers,  myself  included,  to  the 
point  on  all  occasions.  But  I  do  hope  it 
will  not  get  so  impatient  that  it  will  cease 
to  act  as  heretofore,  and  carefully,  slowly, 
and  wisely  consider  every  question  that 
may  be  submitted  to  it. 

Mr.  Bowman.  I  should  like  to  ask  the 
gentleman  from  Yenango  one  question 
before  he  takes  his  seat :  Must  not  all 
delegated  power  be  accepted  by  the  gran- 
tee upon  the  terms  and  with  the  limita- 
tions vtdiich  are  expressed  in  the  grant? 

Mr.  DoDD.  Certainly  ;  but  I  deny  that 
the  Legislature  delegated  to  us  our  pow- 
ers. The  Legislature  must  first  possess 
the  power  before  it  can  delegate  it.  If  it 
can  delegate  us  the  power  to  make  a  Con- 
stitution, it  has  itself  the  power  to  make 
Constitutions. 

Mr.  Newlix.  Mr.  Chairnran :  I  utterly 
repudiate  the  political  heresy  which  is 
enunciated  in  the  work  on  constitutional 
law  which  has  been  read  from  so  exten- 
sively by  m3^  friend  from  Indiana.  That 
book  is  a  very  valuable  one  in  the  matter 
of  statistics,  and  it  furnishes  a  large 
amount  of  information  as  to  the  workings 
of  the  different  Constitutional  Conven- 
tions W' hich  have  assembled  in  the 
United  States.  It  will  be  observed,  how- 
ever, that  the  author  started  out  with  a 
particular  theory,  and  that  the  whole  ob- 
ject of  the  work  is  to  sustain  that  pre- 
conceived idea  of  the  law  ;  and  in  order 
to  do  that  continually,  the  precedents  set 
by  numerous  Conventions  are  set  aside 
and  eliminated  from  consideration  by 
being  pronounced  revolutionary  and  ir- 
regular. In  other  words,  wherever  the 
action  of  a  Convention  agrees  with  the 
theory  of  the  writer  it  is  cited  as  a  prece- 
dent, and  wherever  it  does  not  it  is  set 


aside  !  Now,  sir,  the  effect  of  this  theory 
has  been  well  said  by  the  gentleman 
from  A^enango  to  be  such  that  it  cannot 
possibly  be  accepted  by  this  Convention 
for  the  obvious  reason  that  if,  after  the 
people  have  voted  upon  the  general 
question  of  calling  or  not  calling  a  Con- 
vention, the  Legislature  can  proceed  by  a 
subsequent  act  to  limit  the  powers  of  that 
body  in  one  particular,  it  can  do  it  in  all. 
Many  matters  that  have  come  before  this 
body  on  questions  affecting  the  Legisla- 
ture, questions  affecting  legislation,  and 
other  matters  ^vhich  have  been  acted 
upon,  might  just  as  readily  and  with 
equal  propriety  have  been  removed  from 
the  jurisdiction  of  this  body  by  the  Leg- 
islature as  the  article  known  as  the  De- 
claration of  Rights. 

The  Conventions  of  177G  and  1700  have 
been  alluded  to,  and  it  strucJi  me  that  the 
gentleman  from  Indiana  did  not  answer 
the  question  propounded  to  him  by  the 
gentleman  from  Mercer,  with  directness. 
In  fact  it  was  necessary,  in  order  to  sus- 
tain his  theory,  that  he  should  evade  that 
question.  The  Legislature  of  17S9,  after 
the  council  of  censors,  the  constitutional 
body,  had  failed  to  take  any  action — that 
Legislature  not  only  without  any  author- 
ity conferred  by  the  Constitution,  but  in 
direct  violation  of  the  functions  of  the 
council  of  censors,  did  undertake  to  call 
a  Convention ;  and  it  is  a  matter  of  fact 
that  the  Legislature  of  1789  called  that 
Convention  upon  one  month's  notice  to 
the  people,  and  attempted  in  that  way  to 
secure  a  Convention  of  a  particular  com- 
plexion, which  attempt  failed  signally. 
There  were  two  parties  in  the  State  at 
that  time — one  which  was  in  favor  of  the 
Constitution  as  it  stood  and  another  which 
advocated  radical  changes.  The  persist- 
ent and  steady  refusal  of  the  council  of 
censors  to  put  in  operation  the  machinery 
by  which  they  could  be  made,  resulted  in 
producing  a  public  feeling  in  this  city 
which  culminated  in  a  riot, and  the  militia 
were  called  out  in  order  to  preserve  the 
peace ;  and  it  was  after  that  the  Legisla- 
ture passed  the  act  which  called  together 
the  Convention  of  1790. 

Now,  sir,  it  will  be  observed  that  the 
present  Constitution  does  not  anywhere 
confer  upon  the  Legislature  the  power  to 
call  or  provide  in  any  wtxy  for  the  assem- 
bling of  a  Convention  ;  and  either  we  arc 
not  hero  legally,  or  we  must  accept  the 
logic  of  the  situation,  and  we  must  come 
to  this  conclusion,  that  a  Constitutional 
Convention    is     nothing    more    nor  los.s 
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than  a  direct  action  of  the  people  in  their 
primary  capacity,  outside  of  and  beyond 
the  Constitution,  and  nothing  else  than  a 
peaceable  revolution  accomplished  in  a 
form  that  is  conducive  to  public  order. 

The  original  act  of  the  Legislatvire,  bj^ 
which  the  question  of  "Convention''  or 
"no  Convention"  was  submitted  to  the 
people,  presci  bed  no  restrictions  whatever 
npon  this  body.  It  simply  submitted  the 
broad  question  of  calling  a  Convention. 
The  grant  of  power  to  this  body  is  de- 
rived from  that  direct  vote  of  tlie  people, 
and  all  the  Legislature  could  subsequent- 
ly do  was  to  provide  the  necessary  ma- 
chinery for  carrying  into  elTect  the  will  of 
the  people  as  expressed  in  that  vote. 

The  Rhode  Island  case  was  cited  here 
by  the  gentleman  from  Indiana,  in  one 
part  of  his  argument,  but  that  case  in  no 
way  meets  the  question  i^resented  to  us. 
There  a  Convention  was  called  by  a  vote 
of  the  male  citizens  of  the  State  in  pur- 
suance of  a  resolution  of  an  immense 
mass  meeting.  The  suffrage  in  that 
State  was  restricted  at  the  time,  and  a 
very  great  part  of  the  persons  voting  upon 
the  proposition  to  call  a  Convention  were 
not  electors  by  the  then  law  of  the  State  ; 
and  when  that  question  came  to  the  Su- 
preme Court  of  the  United  States,  it  was 
not  decided  upon  the  merits,  but  vipon  a 
question  of  jurisdiction  ;  so  that  the  mer- 
its of  the  question  never  have  been  de- 
cided judicially  in  any  court  of  highest 
resort. 

I  am  in  favor  of  the  amendment  of 
the  gentleman  from  Allegheny  (Mr.  W. 
H.  Smitli)  to  a  certain  extent;  but  it 
goes  further  than  I  am  vvilUing  to  advo- 
cate, and  being  an  amendment  to  an 
amendment  and  not  susceptible  of  anj' 
change,  I  ti'ust  the  gentleman  will  either 
withdraw  it  or  that  it  will  be  voted  down, 
so  tliat  the  question  can  fairly  be  brought 
before  the  Convention. 

Mr.  De  France.  Mr.  Chairman :  It  is 
pretty'  generally  known,  I  believe,  in  this 
bodj^,  that  I  do  not  take  up  a  great  deal 
of  time  ;  but  I  desire  to  call  the  attention 
of  the  committee  to  the  reading  of  the  act 
by  which  we  were  created.  "The  ques- 
tion of  calling  a  Convention  to  amend  the 
Constitution  of  this  Commonwealth  shall 
be  submitted  to  a  vote  of  the  people  at  the 
general  election  to  be  held  on  the  second 
Tuesday  of  October  next."  That  is  the 
authority  by  which  we  came  here.  The 
people  voted  upon  that  question,  and 
that  question  alone.  Is  there  any  possi- 
ble limitation  there?      We    are  here  to 


amend  the  Constitution  of  Pennsylvania. 
Is  not  the  Bill  of  Rights  a  part  of  the  Con- 
stitution of  Pennsylvania?  Tlie  verj^  fun- 
damental part  of  the  Constitution  ? 

I  think  that  some  parts  of  the  ninth  ar- 
ticle ought  to  be  amended.  For  instance  : 
the  Supreme  Court  Jias  decided  that  all 
crimes  created  since  177G  by  statute  can 
be  tried  without  a  jury.  That  ought  not 
to  be  in  this  country,  nor  in  this  State. 
They  have  decided,  not  only  in  one  case, 
but  in  seven  or  eight  cases,  that  any  crime 
or  misdemeanor,  no  matter  what  its  pun- 
ishment may  be,  if  the  Legislature  so  di- 
rect, can  be  tried  without  a  jury  trial. 
That  ought  not  to  be  tolerated  in  this 
country,  because  in  times  of  great  politi- 
cal excitement  the  Legislature  might  play 
the  devil  with  the  people.  [Laughter.] 
I  have  had  some  reason  to  know  that 
fact. 

Again,  there  are  a  great  many  people 
in  this  State,  and  many  members  of 
this  Convention,  who  think  that  the  sub- 
ject of  libel  ought  to  be  regulated  some- 
what. I  am  not  one  of  that  number  ;  but 
there  are  a  great  many  members  of  this 
Convention  who  do  believe  there  ought 
to  be  some  regulation  on  that  subject. 

If  the  doctrine  that  is  advanced  here 
be  true,  a  corrupt  or  venal  Legislature, 
if  they  choose,  might  not  call  a  Conven- 
tion at  all,  or  if  they  did  call  a  Conven- 
tion, they  could  so  limit  it  that  it  could 
do  nothing  at  all.  That  is  nonsense,  in 
my  opinion. 

I  do  not  know  that  I  shall  have  the 
strength  to  submit  my  views  on  this  sub- 
ject at  any  length,  which  will  be  a  good 
thing  for  the  Convention.  [Laughter.] 
I  did  not  hear  considerable  of  the  argu- 
ment of  the  gentleman  from  Indiana 
(Mr.  Clark.)  I  have  no  doubt  it  was 
very  able,  because  everything  that  he 
says  has  ability  about  it.  But,  sir,  there 
have  been  three  Constitutions  adopted  in 
this  State.  Two  of  them  were  not  submit- 
ted to  the  people  at  all.  One  of  those 
Constitutions  was  framed  by  a  Conven- 
tion called  in  direct  opposition  to  the 
Constitution  then  existing,  and  the  peo- 
ple went  on  and  adopted  a  Constitution 
directly  contrary  to  what  they  had  agreed 
to  before. 

Now  let  us  see  what  the  gentleman  pro- 
poses to  put  into  this  new  Constitvition. 
It  is  the  precise  article  of  the  old  one. 
What  is  it? 

"That  all  power  is  inherent  in  the  peo- 
ple, and  all  free  governments  are  founded 
on    their   authority,    and    instituted  for 
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their  peace,  safety  and  happiness.  For 
the  advancement  of  these  ends  tliey  have 
at  all  times  an  inalienable  and  indefeasi- 
able  right  to  alter,  reform  or  abolish  their 
government  in  such  manner  as  they  think 
proper." 

Is  that  by  the  Legislature  ?  It  may  be 
by  the  Legislature,  but  is  it  in  all  cases? 

No,  sir,  it  is  not.  The  history  of  this 
country  has  not  so  decided  either.  I  am 
in  favor  of  this  old  article.    I  believe  in  it. 

]Mr.  Chairman,  this  government  is 
founded  on  revolutionary  principles.  The 
whole  theory  of  this  government  is  upon 
revolutionary  principles,  and  I  say  Ave 
may  change  this  Constitution,  not  legally, 
not  by  an  act  of  the  Legislature,  but  by 
the  people  either  peaceably  or  forcibly, 
and  the  right  is  so  recognized  there. 

Mr.  Darlington.  I  propose  to  vote 
for  the  amendment  offered  by  the  gentle- 
man from  Indiana,  although  I  do  not  con- 
cur with  him  or  perhaps  with  other  gen- 
tlemen in  the  reasons  which  may  Impel 
him  or  them  to  their  conclusion.  When 
this  question  of  the  power  of  the  Conven- 
tion was  under  discussion  at  Harrisburg 
it  will  be  recollected  that  in  the  commit- 
tee which  reported  tlie  resolutions  for  the 
appointment  of  a  Committee  on  the  Bill 
of  Rights,  it  was  a  subject  of  discussion 
as  well  as  in  the  Convention  when  that 
report  came  before  it,  and  every  member 
who  was  there  will  recollect  that  while 
we  all  maintained,  at  least  all  of  us  who 
agreed  on  that  subject,  the  right  of  the 
Convention  to  appoint  a  committee  upon 
the  Declaration  of  Rights,  and  if  neces- 
sary to  consider  any  propositions  that 
might  be  made  and  decide  upon  them  as 
upon  all  others,  yet  there  was  a  verv  gen- 
eral if  not  universal  disclaimer,  from  all 
parts  of  the  Convention,  of  any  wish  or 
desire  on  the  part  of  anybody  to  change  a 
single  line  or  letter.  While  asserting  the 
right  to  do  it,  no  one  expressed  any  de- 
sire to  do  it ;  and  I  understood  that  to  be 
almost  the  unanimous  sentiment  of  all 
the  delegates  in  the  Convention.  We 
may  therefore  fairly  vote  with  the  gen- 
tleman from  Indiana  without  being  com- 
mitted to  the  reasoning  which  has  led 
him  to  that  conclusion  ;  and  I  presume  to 
say  that  tliere  are  many  members  of  this 
Convention  who,  whether  they  take  the 
occasion  so  to  express  themselves  or  not 
will  be  found  ready  to  vote  with  the  gen- 
tleman in  his  proposition,  although  we 
may  not  agree  with  him  in  the  reasons 
wliich  have  led  liim  to  that  conclusion.  I 
wisli  for  myself  to  sav  that  I  desire   no 


change  made  in  the  Bill  of  Rights,  be- 
cause I  think  what  has  served  sufiiiciently 
for  our  protection  through  the  last  century 
will  be  found  to  be  sufficient  for  the  next. 
I  therefore  join  with  the  gentleman  from 
Fayette  in  the  poetical  appeal  : 
"Woodman,  spare  that  tree  !'' 

Let  the  Bill  of  Rights  remain  if  you 
will  let  nothing  else  remain  of  this  ven- 
erated instrument. 

Mr.  Mann.  As  I  propose  to  vote  for 
the  amendment  of  the  gentleman  from 
Indiana,  I  deem  it  due  to  myself  to  say 
that  I  shall  do  so  for  very  different  rea- 
sons from  those  given  in  his  very  able  and 
interesting  argument.  I  cannot  subscribe 
to  that  argument.  I  subscribe  very 
heartily  to  the  argument  made  hy  the 
gentleman  from  Venango  and  repeated 
by  the  gentleman  from  Mercer.  I  think 
the  arguments  made  by  those  gentlemen 
are  unanswerable. 

While  I  maintain  that  the  Legislature 
had  no  power  to  restrict  the  action  of  this 
Convention,  yet  I  think  the  action  of  the 
Legislature  is  entitled  to  respect,  and 
that  this  act  of  Assembly  is  to  be  taken  as 
exjiressing  the  wishes  of  the  people  of 
Pennsylvania  on  this  subject,  and  there- 
fore we  are  bound  to  respect  it  unless  we 
shall  find  that  since  the  action  of  the 
Legislature,  the  people,  in  discussing  this 
question,  have,  through  the  usual  means 
of  expressing  public  opinion,  dissented 
from  it.  As  there  has  been  no  dissent  on 
the  part  of  the  people,  so  far  as  I  know, 
except  a  very  feeble  effort  on  the  part  of 
a  few  individuals,  I  think  we  are  bound 
to  respect  that  action,  unless  gentlemen 
show  us  that  there  is  a  pressing  necessity 
for  a  change.  I  shall  hold  myself  ready 
to  listen  to  arguments  on  that  point ;  and 
that  is  the  only  point  that  I  propose  to 
listen  to  argument  upon — the  necessity 
for  making  some  change  in  the  Bill  of 
Rights. 

I  listened  to  the  argument  of  the  gentle- 
man from  Allegheny  (Mr.  Smith)  with 
great  attention.  I  hold  with  him  that  it  is 
the  right  of  this  Convention  to  change  the 
Bill  of  Rights,  if  they  choose  to  do  so;  but  I 
think  Ave  ought  to  pay  great  deference  to 
the  action  of  the  Legislature  as  being  the 
A'oice  of  the  people  of  Pennsylvania,  and 
we  ought  not  to  disregard  it  unless  it  can 
be  shown  be^-ond  a  reasonable  doubt  that 
the  people  demand  some  change.  I  sub- 
mit, witli  great  deference  to  the  gentle- 
man from  Allegheny,  that  he  has  not 
shown  that  the  people  are  desiring  an^' 
reformation  in  the  direction  in  which  he 
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argues.  In  a  few  isolated  cases,  a  very 
few  individuals  in  this  Commonwealth 
are  making  that  demand  ;  but  I  believe 
that  the  great  mass  of  the  j^eople  acquiesce 
in  the  Bill  of  Eights  as  it  stands.  They 
would  prefer  that  some  inconvenience 
should  be  suffered  rather  than  that  an  in- 
strument that  has  been  held  sacred  almost 
since  the  organization  of  this  government 
should  be  changed. 

Sir,  something  ought  to  be  held  to  be 
permanent  in  Pennsj'lvania,  and  the  Bill 
of  Rights,  as  was  said  by  the  gentleman 
from  Faj'ette,  (Mr.  Kaine,)  has  been  held 
up,  not  onI\'  to  the  people  of  Pennsj-lva- 
nia,  but  to  the  people  of  all  the  Union,  as 
an  instrument  that  it  would  be  very  diffi- 
cult to  improve.  I  believe  that  is  the 
general  sentiment  through  the  State ;  and 
for  one  I  do  not  believe  that  the  amend- 
ment of  the  gentleman  from  Allegheny 
wonld  improve  it  in  any  particular ;  that 
more  injury  to  the  i>ublic  than  good 
would  come  from  the  adoption  of  his 
amendment.  But  this  is  not  the  reason  for 
which  I  will  vote  for  the  amendment  of 
the  gentleman  from  Indiana.  I  will  vote 
for  it  upon  the  sole  ground  that  I  believe 
the  action  of  the  Legislature  in  passing 
this  act  of  Assembly  was  the  expression 
of  the  people  of  Pennsylvania  ;  was  an  in- 
struction to  i;s  that  on  that  point  they  de- 
sired no  change.  If  gentlemen  think  that 
the  Legislature  did  not  express  the  will  of 
the  people  I  hold  them  at  liberty  to  dis- 
regard it.  I  hold  myself  at  liberty  to  do 
so,  or  any  other  delegate,  on  the  conditions 
above  stated  ;  but  that  it  is  an  instruction 
to  us,  and  that  we  shall  be  bound  to  re- 
gard it  unless  we  can  satisfy  ourselves 
that  there  is  urgent  necessity  for  disre- 
garding it. 

Mr.  Broomall.  Mr.  Chairman  :  T  am 
in  favor  of  the  motion  of  the  gentleman 
from  Indiana,  but  for  a  totally  different 
reason  from  that  which  he  has  given.  I 
listened  to  his  argument  with  a  great  deal 
of  satisfaction  and  pleasure,  as  I  listen  to 
ingenious  arguments  alwaj's,  particularly 
when  I  do  not  concur  in  them.  1  am  not 
going  to  try  to  refute  that  argument  here 
because  I  want  the  gentleman  to  remain 
of  the  mind  he  is,  long  enough  to  vote 
my  way  on  his  motion. 

I  am  in  favor  of  the  motion  because  I 
prefer  the  amendment  to  the  article  as 
reported  by  the  committee,  and  shall 
therefore  vote  for  it  just  as  I  would  vote 
for  any  other  amendment  which  I  pre- 
ferred to  that  which  was  proposed  to  be 
amended. 


It  strikes  me  as  a  little  singular— and  I 
hope  the  gentleman  will  not  be  shaken  in 
his  opinion,  however,  b}'  what  I  am  going 
to  saj'  now — that  he  has  come  to  the  con- 
clusion to  which  he  has,  because  if  the 
Legislature  can  direct  us  that  we  shall  not 
make  a  specific  amendment  it  can  direct 
us  that  we  shall  not  make  any  amend- 
ment ;  it  can  direct  us  that  we  shall  make 
any  amendment ;  it  can  direct  us  that  we 
shall  make  just  such  Constitution  as  it 
shall  prescrilje,  and  hence  it  may  avoid 
the  Constitution  altogether,  and  hence, 
also,  as  to  the  Legislature  we  have  no 
Constitution,  for  they  may  raise  a  conir 
mittee  of  their  own  body  and  call  it  a 
Convention,  and  direct  that  committee 
to  report  just  what  Constitution  they 
want,  and  to  alter  and  annul  it  at  pleasure. 
I  hope  the  gentleman,  however,  will  not 
place  too  much  weight  upon  this  little 
statement  of  my  argument.  I  want  liim, 
as  I  said,  to  remain  of  his  opinion  long 
enough  to  vote  mj-  vfay. 

Now,!  believe  the  present  Bill  of  Rights 
to  be  better  than  that  reported  by  the 
committee  in  almost  all  the  particulars  in 
which  they  have  amended  it,  and  that  is 
why  I  intend  to  vote  for  the  amendment. 
I  have  come  to  the  conclusion  that  the 
Constitution  of  1S3S  (as  I  think  I  re- 
marked here  once  before)  is  the  second 
best  Constitution  that  exists  in  the  United 
States;  that  the  very  best  one  was  the 
Constitution  of  1790,  and  I  have  made  up 
my  mind  to  cling  to  the  Constitution  of 
1S3S  in  every  particular  except  where  an 
absolute  necessity'  is  shown  for  its  change. 

I  do  not  believe  in  disturbing  the  old 
landmarks.  I  admit  our  right,  but  I 
deny  the  propriety  of  changing,  and  be- 
fore I  vote  for  any  change,  even  in  lan- 
guage,in  the  Constitution  of  183S,  and  par- 
ticularly in  the  Bill  of  Rights,  I  must  be 
shown  not  that  the  change  is  an  improve- 
ment of  i^hraseology,  not  that  it  might  be 
a  possible  advantage,  but  that  there  is  a 
public  necessity  to  make  it.  I  will  not 
deny  here  that  the  ftict  that  the  Legisla- 
ture said  we  should  not  disturb  the  Bill 
of  Rights  ought  to  have  some  little 
weight  as  a  declaration  of  that  many  good 
men  upon  the  subject,  constituents  of 
ours,  petitioners,  if  you  choose  to  call 
them  so,  that  they  think  it  ought  to  re- 
main as  it  is.  And  it  confirms  me  in  my 
opinion  that  it  ought  to  remain  as  it  is  to 
find  so  excellent  and  sensible  a  body  of 
men  as  the  Senate  and  Hovise  of  Repre- 
sentatives among  our  constituents  who 
have  desired  us,  by  an  act  of  Assembly 
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in  form,  but  really  by  petition  in  effect, 
that  we  should  let  it  remain  as  it  is.  I 
therefore  will  vote  for  the  amendment  of 
the  gentleman  from  Indiana. 

Mr.  BucKAT.EW.  Mr.  Chairman:  I  was 
not  present  at  Harrisburg  when  the  ques- 
tion of  the  powers  of  the  Legislatvire  to 
bind  the  Convention  in  regard  to  the  ex- 
tent of  its  powers  was  considered,  and  for 
that  reason  I  desire  before  the  question 
passes  from  debate  to  say  a  few  words. 

The  first  question  as  it  occurs  to  me  is 
this  :  Whence  do  we  derive  our  powers? 
Some  gentlemen  argnethat  we  derive  our 
powers  from  the  Legislature.  That  was 
the  argument  of  the  able  member  from 
York,  (Mr.  J.  S.  Black,)  on  a  former  oc- 
casion, and  it  is  substantially  repeated, 
perhaps  unconsciously,  this  morning  by 
gentlemen  who  have  spoken.  My  idea  is 
that  we  do  not  derive  our  powers  from 
the  Legislature  in  any  sense  whatever  ; 
that  we  derive  them  from  the  people  of 
the  State,  and  from  the  people  of  the  State 
exclusively,  and  derive  them  from  the 
people  directly  also,  and  not  throvigh  the 
Legislature  as  their  agent  for  conferring 
them. 

Now,  how  clear  is  this?  The  Legisla- 
ture of  the  State  submitted  to  the  people 
the  question,  shall  there  be  a  Convention? 
The  people  said  "j^es,  we  will  have  a  Con- 
vention, appointed  by  us  and  representing 
us,  to  form  a  new  or  amended  Constitu- 
tion." 

Can  any  one  question  then  the  source  of 
our  authority, and  that  is  exclusive  ?  LTn- 
der  this  popular  vote  what  did  the  Legis- 
lature do?  What  was  their  duty?  It 
was  simply  to  pi-ovide  the  ordinary  facili- 
ties necessarily  to  be  created  by  law  for 
the  voting  by  the  people  for  the  selection 
of  the  delegates,  for  the  regulation  of  the 
time  and  place  of  meeting,  so  that  this 
popular  power  which  was  decreed  by  the 
people  could  be  exerted  in  an  orderly 
manner.  There,  in  my  judgment,  the 
function  of  the  Legislature  with  reference 
to  this  Convention  began  and  ended.  It 
never  had  and  it  has  not  now,  any  addi- 
tional power  or  authority  with  reference 
to  this  whole  question  of  amending  the 
Constitution. 

Now,  having  ascertained  whence  our 
power  is  derived,  the  next  question  is 
this :  Is  this  a  Convention  of  general  or 
of  limited  powers?  If  our  powers  are 
general  and  conferred  upon  us  directly 
by  the  people  of  the  State,  it  is  not  possi- 
ble to  predicate  an  argument,  as  has 
been  done,  upon  legislative  authority; 


for  those  powers  if  general  cannot  be 
curtailed  and  limited  bj' the  legislative  au- 
thority. If,  on  the  contrary,  this  is  a 
Convention  of  limited  powers,  then  we 
are  to  ascertain  what  the  limitations  are 
and  to  conform  to  thenri. 

In  this  State  this  question  ought  not  to 
be  one  of  difficulty.  We  have  had  Conven- 
tions of  both  kinds.  That  of  1776  and  that 
of  1790  were  Conventions  of  general  power 
and  authoritj^  over  the  subject  of  Consti- 
tution making,  and  the  instruments  pre- 
j)ared  by  those  Conventions  were  by  them 
put  in  force  of  their  own  inherent  and  just 
authority,  and  they  were  frames  of  gov- 
ernment under  which  the  people  of  this 
State  have  lived  ever  since  the  Declara- 
tion of  Independence  ;  for  we  live  under 
the  Constitution  of  1790  now,  as  the  Con- 
vention of  1838  only  proposed  amend- 
ments to  it. 

In  1837-8  our  third  Convention  was 
held,  and  that  was  a  Convention  of  limited, 
of  restricted  powers.  In  1835  the  Legisla- 
ture passed  a  statute  that  the  people  of  the 
State  should  vote  upon  the  question  of 
calling  a  Convention  to  prepare  amend- 
ments to  the  Constitution  of  the  State,  to 
be  submitted  to  the  people  for  their  adop- 
tion or  rejection,  ^'■and  with  no  other  or 
greater  poivers  " — that  was  in  the  statute. 
The  people  proceeded  to  vote  accordingly 
and  decreed  that  a  Convention  of  that 
character  should  be  called ;  and  then  in 
1836  followed  the  convention  act,  which 
provided  for  the  election  of  the  members 
of  the  Convention,  not  at  the  October  elec- 
tion of  that  year,  but  at  a  special  election 
to  be  held  early  in  the  month  of  Novem- 
ber. The  Convention  of  1837-8  when  it 
met,  therefore,  was  limited.  It  could  do 
nothing  except  propose  amendments  to 
the  Constitution  ;  it  was  compelled  to 
submit  its  whole  M-ork  to  the  people 
of  the  State  for  their  adoption  or  rejec- 
tion. 

We  in  1872  and  1873,  are  engaged  in  the 
fourth  constitutional  proceeding  in  this 
this  State  for  the  revision  of  our  funda- 
mental law.  And  as  I  have  already 
shown,  this  is  a  Convention  of  general 
powers,  without  any  limitation  whatever 
imposed  by  the  people,  by  those  Avho  are 
the  only  authority  from  whom  we  could 
derive  our  powers,  over  this  subject  of 
amendment. 

The  gentleman  'from  York  on  the  for- 
mer occasion  made  an  argument  of  iinan- 
swerable  force;  his  conclusion  was  irre- 
sistible if  you  admitted  the  premises  on 
which  the  whole  was  founded,  which  was 
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that  the  Legislature  of  the  State  created 
us,  and  conferred  vipon  us  the  authority 
which  we  hold.  He  argued  very  accu- 
rately and  unanswerably  that  the  grantee 
must  take  his  grant  upon  the  conditions 
which  the  grantor  imposed  when  the  au- 
thority was  conferred,  and  that  inasmuch 
as  the  Legislature  had  said  that  we  should 
not  touch  this  ninth  article  of  the  Consti- 
tution nor  establish  a  court  of  equity  in 
this  State,  nor  do  certain  other  things, 
therefore  we  were  bound  by  those  limita- 
tions; the  grantor,  the  Legislature,  having 
imposed  those  limitations  when  it  con- 
ferred upon  us  our  powers  ;  but  the  whole 
of  his  argument  falls  to  the  ground  when 
we  come  to  understand  that  our  authority 
w^as  not  conferred  by  the  Legislature  ;  that 
it  was  not  competent  for  the  Legislature  in 
point  of  fact  to  confer  upon  us  any  power; 
that  we  derive  our  power  and  authority 
from  an  independent  and  superior  source, 
from  precisely  the  same  source  from 
which  the  Legislature  itself  derives 
its  powers.  Well,  Avhat  are  those  powers 
of  the  Legislature  with  reference  to  amend 
ing  the  Constitution?  We  know  what 
thej^  are. 

The  Legislature  cannot  change  one  line 
or  word  in  the  Constitution.  The  Legis- 
lature cannot  appoint  any  authority 
to  amend  that  Constitution  under  any 
of  the  grants  which  have  been  conferred 
upon  it.  The  Constitution  itself  has  regu- 
lated the  authority  of  the  Legislature.  It 
says  that  the  Legislature  may,  by  a  ma- 
jority of  each  House,  pass  propositions  of 
amendment  at  any  session,  and  then  if 
both  Houses  at  the  next  session  shall  re- 
pass them,  the  Legislature  shall  be  au- 
thorized to  submit  them  to  the  people  of 
the  State  for  their  action,  and  if  thej'  shall 
be  accepted  by  the  people  they  will  be- 
come a  part  of  the  fundamental  law. 
That  is  the  only  authority  which  the  Leg- 
islature has  with  reference  to  the  amend- 
ment of  the  Constitution.  The  people 
have  carefully  limited  and  guarded  the 
Legislature  from  any  control  over  amend- 
ment in  any  way  whatever,  the  power  of 
amendment  resting  exclusively  with  the 
people  of  the  State. 

It  has  been  argued  by  men  of  distinc- 
tion in  this  country — it  was  argued  in  the 
case  of  Kansas — that  no  Convention  can 
adopt  any  amendment  or  put  any  consti- 
tutional work  in  force,  without  a  popular 
vote  upon  it.  That  has  been  argued  as  a 
question  of  power.  What  is  the  answer  to 
that  ?  Manifestly  that  the  people  of  any 
State     would    no   longer    be  sovereign. 


would  no  longer  possess  the  sovereignty 
of  their  Commonwealth,  if  they  were 
stripped  of  the  power  to  appoint  agents  to 
amend  their  Constitution.  Think  of  the 
absurdity  of  the  proposition  that  a  sover- 
eign power  could  not  act  through  agents 
at  all,  but  onl%'' directly,  itself,  iu  all  the 
details  of  any  proceeding  in  amending  its 
constitutional  law  ?  Whj',  this  argument, 
if  carried  to  its  ultimate  limit,  would  pre- 
vent the  Legislature  of  the  State  from  ever 
enacting  a  statute.  The  people  of  the 
State  could  not  confer  upon  the  Legisla- 
ture authority  to  pass  a  law  definitely  and 
conclusively ;  a  Legishxture  would  be 
obliged  alwa3-s  after  framing  a  statute  to 
submit  it  to  a  popular  vote  in  order  to  give 
to  it  the  sanction  of  the  sovereign  power 
of  the  Commonwealth.  No  such  doctrine 
is  admissible  in  legitimate  constitutional 
argument. 

Mr.  NiLES.  Will  the  gentleman  from 
Columbia  pardon  an  interruption  ? 

Mr.  BucKAi-EW.    Yes,  sir. 

Mr.  NiLES.  In  what  way  can  the  peo- 
ple imi^ose  any  limitation  or  restriction 
upon  this  Convention  except  by  an  act  of 
the  Legislature  ? 

Mr.  BucKALEW.  I  have  answered  that 
already.  The  people  in  ordering  a  Con- 
vention Avill  order  it  with  general  or 
limited  powers  as  the  proposition  sub- 
mitted to  them  may  prescribe.  It  has 
been  done  both  wa^'s  in  this  State,  as  I 
have  already  shown. 

I  have  one  additional  remark.  I  have 
so  far  in  my  references  on  this  subject 
conformed  to  the  general  course  of  argu- 
ment which  has  been  followed  in  the 
committee  of  the  whole.  But  this  ques- 
tion will  be  presented  in  some  other  form. 
Before  we  adjourn  we  shall  find  the  ne- 
cessity of  exercising  that  power  which 
the  people  have  conferred  upon  us  with- 
out looking  to  the  Legislature  for  au- 
thority. In  fact,  if  this  doctrine  which  is 
presented  here  be  true,  this  Convention 
can  do  nothing  with  reference  to  the  sub- 
mission of  our  amendments,  the  mode 
and  manner  in  which  they  shall  be  voted 
upon,  in  regard  to  the  returns  of  election, 
or  to  protect  the  popular  proceeding  upon 
our  work  against  fraud  and  wrong,  as  by 
providing  for  a  mode  of  contest  or  for 
determining  a  disputed  vote  upon  our 
amendments;  for  the  Legislature  having 
made  certain  regulations  upon  this  sub- 
ject, as  a  matter  of  course  if  they  have 
power  to  bind  us,  we  are  concluded  by 
what  they  have  done.  We  shall  just  as 
much  transcend  our  duty  and  contemn 
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the  authority  of  the  Legislature  by  add- 
ing to  the  provisions  which  they  have 
made  as  by  disregarding  those  which  they 
have  enacted.  Tlie  question  of  power  is 
precisely  the  same,  and  it  is  by  reason  of 
this  rather  than  with  reference  to  the  im- 
portance of  the  pending  question,  that 
this  debate  is  important. 

I  hope,  therefore,  that  the  Convention 
will  reject  the  pending  amendments,  amd 
that  we  shall  proceed  to  consider  directly 
the  report  of  the  Committee  on  the  Decla- 
ration of  Rights.  Now,  what  is  that? 
They  have  reported  the  whole  of  the  ninth 
article  of  the  present  Constitution,  with 
the  excepiion  of  two  or  three  slight 
amendments;  and  whenever  we  reach 
the  sections  which  contain  those  amend- 
ments, of  course  we  can  adopt  or  reject 
themat  our  pleasure.  It  will  facilitate  our 
work  to  get  at  the  report  of  the  Committee 
on  the  Declaration  of  Rights  promptly  and 
consider  it  section  by  section.  We  shall 
not,  in  any  event,  be  compelled  to  change 
the  ninth  article  in  any  respect  whatever, 
unless  we  shall  choose  to  do  so. 

The  Chaikmax.  The  question  is  upon 
the  ainendment  of  the  gentleman  from 
Allegheny  (Mr.  W.  H.  Smith.) 

Mr.  T.  II.  B.  Patterson.  ^  ask  for  a 
Ijarticular  statement  of  the  question  be- 
fore the  committee  of  the  whole. 

The  Chairman.  The  amendment  as 
proposed  will  bo  read. 

The  Clerk.  It  is  i^roposed  to  strike 
out  the  seventh  section  of  the  article  as 
reported  and  insert : 

"In  all  prosecutions  for  libel,  the  truth 
may  be  given  in  evidence  as  well  as  the 
sources  of  information  on  which  the 
alleged  libel  maj'  have  been  based  ;  and 
if  it  shall  appear  to  the  jury  that  the 
matter  charged  as  libellous  is  true,  or  that 
it  was  based  on  reliable  information  and 
was  not  a  malicious  invention,  but  vras 
published  for  good  motives  and  justifia- 
ble ends,  the  accused  shall  be  acquitted." 

Mr.  II.  G.  Smith.  Mr.  Chairman:  I 
desire  to  ask  what  will  be  the  effect  of 
voting  this  amendment  down  at  this 
time?  In  my  judgment,  if  we  vote  it 
down  now  the  question  will  recur  again. 

I  take  it  that  even  if  the  proposition 
of  the  gentleman  from  Indiana  should 
find  favor  and  pass,  still  this  article  as 
reported  would  come  up  again  in  the 
Convention  itself  and  bo  considered  there. 
With  that  understanding  of  the  position 
of  alTairs  before  the  committee  at  this 
present  moment,  while  I  would  heartily 
vote  for  the  proposition  of  the  gentleman 


from  Allegheny  and  support  it,  and  while 
I  liope  to  see  some  such  amendment  car- 
ried, I  shall  now  vote  against  the  proposi- 
tion in  order  to  remove  the  question  at 
present  from  the  consideration  of  the 
committee  of  the  whole,  and  to  allow  us 
to  reach  the  single  question  j)resented  by 
the  gentlcjnan  from  Indiana,  as  a  broad 
proposition,  and  thus  enable  us  to  go  to 
work  in  more  regular  order. 

The  amendment  of  Mr.  W.  H.  Smith 
was  rejected. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  gentleman  from 
Indiana  (Mr.  Clark.) 

Mr.  T.  II.  B.  Patterson.  Now,  Mr. 
Chairinan,  I  want  to  know  precisely  what 
we  are  voting  on. 

The  Chairman.  The  question  is  on 
the  motion  of  the  gentleman  from  In- 
diana to  strike  out  the  article  reported  by 
the  Committee  on  the  Declaration  of 
Rights  and  insert  the  ninth  article  of  the 
present  Constitution, 

Mr.  T.  H.  B.  Patterson.  As  I  under- 
stood the  motion  of  the  gentleman  from 
Indiana,  it  did  not  include  the  preamble, 
and  the  motion  as  put  would  include  the 
preamble. 

The  Chairman.  It  would  include  the 
preamble,  because  it  would  strike  out  the 
whole  article  as  reported. 

Mr.  Clark.  My  motion  was  to  strike 
out  the  report  of  the  Committee  on  the 
Declaration  of  Rights  and  insert  the  ninth 
article  as  it  has  heretofore  existed  and  as  it 
now  exists  in  our  Constitution  ;  and  inas- 
much as  the  Declaration  of  Rights  as  it 
heretofore  has  existed  ]has  no  preamble, 
my  motion,  if  adopted,  would  leave  the 
article  without  a  preamble.  The  pream- 
ble could  be  adjusted  afterward. 

Mr.  T.  II.  B.  Patterson.  Then  the 
motion  of  the  gentleman  from  Indiana 
would  not  include  the  preamble.  I  want 
it  distinctly  understood  what  the  ques- 
tion is. 

The  Chairman.  The  Chair  under- 
stands it  to  be  to  strike  out  the  entire  re- 
port. 

Mr.  Wherry.  Is  it  in  order  to  ask  for 
a  division  of  the  substitute  ? 

The  Chairman.    No,  sir. 

Mr.  Wherry.  Is  not  the  amendment 
divisible? 

The  Chairman.  The  Chair  thinks  it  is 
not  divisible.  It  is  the  most  compact 
question  that  the  Chair  has  ever  seen  in  a 
deliberative  bodj'. 

On  tlie  question  of  agreeing  to  the 
amendment  proposed  by  Mr.  Clark,  a  di- 
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vision  was  called  for,  which  resulted  thir- 
ty-seven in  the  affirmative  and  forty-nine 
in  the  negative.  So  the  amendment  was 
not  agreed  to. 

The  Chairman.  The  question  now  re- 
curs upon  the  article  reported  by  the 
Committee  on  the  Declaration  of  Rights. 
The  tirst  section  will  be  read. 

The  Clerk  read  as  follows  : 

Skction  1.  All  men  are  born  equally 
free  and  independent,  and  have  certain 
inherent  and  indefeasible  rights,  among 
which  are  those  of  enjoying  and  defend- 
ing life  and  liberty,  of  acquiring,  pos- 
sessing and  protecting  property  and  repu- 
tation, and  of  pursuing  their  own  happi- 
ness. 

Mr.  MacConnell.  There  are  two  lines 
preceding  the  first  section  which  are  in- 
troductory. 

The  Chairman.  That  matter  being  in 
the  nature  of  preamble  will  be  considered 
last. 

Mr.  MAcCoNNELii.  Then  this  section 
is  just  the  same  as  it  is  in  the  old  Consti- 
tut'on. 

The  section  was  agreed  to. 

The  Chairman.  The  second  section 
will  be  read. 

The  Clerk  read  as  follows  : 

Section  2.  That  all  power  is  inherent 
in  the  people,  and  all  free  governments 
are  founded  on  their  authority  and  insti- 
tuted for  their  peace,  safety  and  happi- 
ness; for  the  advancement  of  these  ends 
they  have  at  all  times  an  inalienable  and 
indefeasible  right  to  alter,  reform  or  abol- 
ish their  government  in  such  manner  as 
they  may  think  proper. 

Mr.  MacConnell.  This  is  precisely 
the  same  as  the  old  Constitution. 

The  section  was  agreed  lo. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows  : 

Section  3.  That  all  men  have  a  natural 
and  indefeasible  right  to  worship  Al- 
mighty God  according  to  the  dictates  of 
their  own  consciences;  that  no  man  can  of 
right  be  comi)elled  to  attend,  erect  or  sup- 
port any  place  of  worship,  or  to  maintain 
any  ministry  against  his  consent.  No  hu- 
man authority  can,  in  any  case,  whatever, 
control  or  interfere  with  the  rights  of  con- 
science ;  and  no  preference  shall  ever  be 
given  by  law  to  any  religious  establish- 
ments or  modes  of  worship. 

Mr.  MacConnell.  This  is  just  the 
same  as  in  the  old  Constitution. 

The  section  was  agreed  to. 
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The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows  : 

Section  4.  That  no  person  who  ac- 
knowledges the  being  of  God  and  a  future 
state  of  rewards  and  punishments  shall, 
on  account  of  his  religious  sentiments,  be 
disqualified  to  hold  any  office  or  place  of 
profit  or  trust  under  this  Commonwealth. 

Mr.  MacConnell.  In  this  section 
there  is  a  slight  change  from  the  old  Con- 
stitution. The  old  Constitution  had  the 
word  "a"  before  the  word  "God."  This 
strikes  it  out.  The  present  Constitution 
reads :  "That  no  person  who  acknowl- 
edges the  being  of  a  God,"  &c.  We  have 
taken  out  the  article  "a." 

Mr.  Broomall.  1  should  like  to  know 
the  reason  of  the  change.  I  should  like 
to  know  why  this  has  been  changed  from 
the  language  of  the  old  Constitution  ? 

Mr.  MacConnell.  In  answer  to  the 
gentleman's  question,  I  thiink  the  reason 
given  was  that,  taken  as  it  was  in  the  old 
Constitution,  it  might  refer  to  Juggernaut 
just  as  well  as  to  Almightj'  God. 

Mr.  Broomall.  1  move  to  amend  by 
inserting  the  missing  word.  The  old 
Constitution  in  that  respect  answered  ev- 
ery purpose  very  well,  and  I  do  not  think 
it  necessary  to  make  any  change  now. 

Mr.  Gibson.  Will  the  gentleman  from 
Delaware  allow  me  to  explain  the  object 
of  this  omission  ? 

Mr.  Broomall.  I  shall  be  glad  if  the 
gentleman  will  do  so. 

Mr.  Gibson.  As  a  member  of  the  Com- 
mittee on  the  Bill  of  Rights,  I  will  saj' 
that  one  reason  why  the  article  "a"  was 
stricken  out,  was  on  account  of  the  pre- 
amble expressly  recognizing  the  existence 
of  Almighty  God  and  invoking  His  aid. 
Therefore  it  was  thought  that  the  word 
"a"  might  be  extremely  inconsistent 
therewith. 

Mr.  Broomall.  I  have  moved  this 
amendment  for  the  very  reason  that  gov- 
erned our  forefathers  in  originally  fram- 
ing the  section  in  the  way  they  did.  If 
it  is  the  intention  of  this  Convention  to 
make  a  sectarian  instrument  in  any  sens© 
of  the  word,  then  the  Legislature  should 
have  controlled  us  in  this  particular  more 
strongly  than  I  am  afraid  they  did.  The 
object  of  our  forefathers  was  not  to  re- 
quire any  man  to  adopt  any  particular 
creed;  but  they  did  require  that  he  should, 
to  be  qualified  for  places  of  trust,  so  far 
acknowledge  the  binding  force  of  a  higher 
law  upon  him  as  to  believe  in  an  over- 
ruling-Providence.    That  I  may  believe 
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in  the  particular  God  of  the  majority  of 
the  people  here  is  no  reason  why  I  should 
impose  upon  those  who  do  not  believe  in 
Him  any  necessity  to  adopt  my  creed. 
We  have  iust  passed  a  section  in  which  it 
is  said  that  no  human  authority  can,  in 
any  case  whatever,  control  or  interfere 
with  the  rights  of  conscience.  Now,  if  it 
is  meant  by  tliis  to  put  any  disability  upon 
those  whose  consciences  do  not  shape 
themselves  exactly  with  ours,  if  it  is  pro- 
posed by  this  to  offer  any  inducement  to 
men  to  shape  their  consciences  just  like 
our  own  and  so  malce  hypocrites  of  them, 
then  the  amendment  which  I  have  offered 
is  not  proper  and  should  not  be  adopted  ; 
but  I  tliinl£  our  forefathers  were  right  in 
so  guarding  this  section  as  not  to  contra- 
dict the  one  immediately  preceding  it. 

The  gentleman  from  York  (Mr.  Gibson) 
says  that  the  article  "a"  was  stricken  out 
in  order  to  make  this  section  comport 
with  the  preamble.  When  the  preamble 
comes  up,  I  propose  to  have  something  to 
say  upon  it ;  but  at  this  time  I  want  the 
government  of  my  country  not  to  touch 
with  Its  polluting  hand  anything  so  sa- 
cred as  the  religion  of  the  people.  I  want 
it  to  let  that  alone.  I  want  conscience  to 
be  as  free  as  the  air.  I  want  nobodj'  to 
say  to  me  :  "  You  do  not  believe  in  my 
God ;  therefore  you  are  not  to  be  entrusted 
with  the  right  of  talking  before  a  jury  or 
holding  any  office  of  trust  or  profit." 

Mr.  CuYLER.  Will  the  gentleman  from 
Delaware  pardon  a  question  ? 

Mr.  Broomall.     Certainly. 

Mr.  CuYLER.  I  ask  the  gentleman  why, 
on  his  theory,  he  should  require  people 
to  have  any  belief  of  any  kind?  Why 
require  them  to  believe  even  in  a  pagan 
god? 

Mr.  BROOMAiiij.  I  am  not  sure  that  the 
Constitution  would  not  be  better  without 
even  that  provision.  I  am  not  sure  but 
that  it  would  be  more  consistent  with  the 
christian  religion  to  repudiate  in  our  Con- 
stitution all  reference  to  systems  of  re- 
ligious belief;  and  I  should  be  willing  to 
dispense  with  the  provision  altogether. 
But  it  has  been  held  by  a  great  many  well 
meaning  men  that  a  belief  in  an  over- 
ruling Providence  has  some  effect  upon  the 
consciences  of  men ;  and  I  am  of  the  same 
opinion  myself;  and  therefore,  while  I 
am  willing  to  let  the  provision  remain  as 
it  is,  as  our  forefathers  put  it,  I  am  not 
willing  to  have  it  spoiled  by  being  made 
so  as  to  correspond  with  a  sectarian  pre- 
amble. 


The  Chairman.  The  question  is  on 
the  amendment  to  insert  the  word  "a" 
before  "God." 

The  amendment  was  agreed  to,  there 
being,  on  a  division :  Ayes,  forty  ;  noes, 
thirty-three. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

The  section  as  amended  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows  : 

Section  5.  That  the  elections  shall  be 
free  and  equal,  and  no  pow^r,  civil  or 
military,  shall,  at  any  time,  interfere  with 
the  free  exercise  of  the  right  of  suffrage. 

Mr.  Darlington.  Here,  Mr.  Chair- 
man, is  a  material  departure  from  the  old 
Constitution,  it  seems  to  me,  prescribing 
that  the  military  power  shall  in  no  case 
interfere  with  the  freedom  of  election. 
To  that  I  entirely  subscribe  ;  but  tliat,  I 
suppose,  is  not  the  object,  precisely,  of  in- 
troducing this  language.  I  do  not  know, 
for  no  member  of  the  committee  has  yet 
explained  it.  It  probably  has  reference 
to  the  events  of  recent  times  when  the 
military  of  the  General  Government  were 
•  necessarily  called  out  in  order  to  secure 
freedom  of  election,  and  prevent  rioting, 
and  bloodshed,  and  mobs. 

Mr.  Hemphill.    Where? 

Mr.  Darlington.  In  New  York,  and 
it  might  have  been  necessary,  possibly,  in 
Philadelphia.  Does  anybody  object  to 
the  employment  of  the  necessary  force, 
civil  or  military,  in  order  to  insure  the 
freedom  and  peace  of  elections?  Is  it  in- 
tended to  prevent  interference  by  the 
government?  We  recollect  that  on  one 
occasion  within  the  last  few  years  it  re- 
quired all  the  police  at  the  command  of 
the  city  authorities,  and  it  required,  also, 
the  sheriff',  with  his  posse,  to  keep  the 
peace  at  an  election  here,  and  to  prevent 
undue  interference  with  it  by  persons  not 
having  the  right  to  vote.  If  it  is  intended 
to  prevent  the  interference  of  the  proper 
peace  officers  in  order  to  secure  the  free- 
dom of  elections,  then  I  am  opposed  to  it, 
because  I  think  it  is  right  for  the  govern- 
ment to  make  the  elections  free. 

Our  election  laws  are  intended  to  secure 
the  right  of  suffrage  to  every  one  entitled 
to  it  under  the  Constitution.  Nay,  we 
have,  perhaps,  the  best  election  law  of 
which  an^'-  State  can  boast.  We  make  it 
a  penal  offence  for  any  one  to  interfere 
with  the  freedom  of  an  election,  and  we 
make  it  punishable  by  fine  and  imprison- 
ment ;  and  the  proper  construction  that 
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the  courts  have  given  to  this  is  that  if 
any  individual  shall  even  make  it  un- 
pleasant for  a  quiet  voter  to^o  to  the  polls 
he  is  a  violator  of  the  law.  Now,  to  all 
this  I  fully  subscribe.  Every  man  who 
has  the  right  to  vote  should  in  no  wise  be 
impeded  by  military  or  by  civil  authority  ; 
but  I  do  not  deem  it  necessary,  because 
the  past  history  of  the  State  has  not  shown 
it  to  be  necessarj'^  that  we  should  say  any- 
thing in  the  Constitution  with  regard  to 
the  military  authority  interfering  with 
elections. 

Mr.  H.  G.  Smith.  Will  the  gentleman 
allow  me  to  ask  him  a  question  ? 

Mr.  Daklington.     Certainly. 

Mr.  H.  G.  Smith.  Did  the  gentleman 
read  the  next  to  the  last  annual  message 
of  Governor  Geary  ? 

Mr.  Darlington,  I  generally  read 
them  all. 

Mr.  H.  G.  Smith.  Did  he  read  the  re- 
marks which  the  Governor  made  there  in 
regard  to  military  interference  with  elec- 
tions in  this  Commonwealth  ? 

Mr.  Darlington.  I  suppose  I  did, 
but  I  do  not  now  recollect  them.  But  what 
of  that  ?  Governor  Geary  was  the  Gover- 
nor of  the  State,  but  he  was  no  more  than  a 
man.  He  knew  no  more  than  other  citi- 
zens knew  about  that  matter. 

I  say  again  that  while  I  am  entirely  op- 
posed to  any  interference  whatever  with 
the  freedom  of  elections,  and  would  go 
as  far  asauy  man  to  punish  im^iroper  inter- 
ference^ no  provision  of  this  kind  is  nec- 
essary. Why  do  you  say  that  the  mili- 
tary power  shall  not  interfere?  Why  do 
you  not  say  that  the  civil  power  shall  not 
interfere  ? 

Mr.  Brod>iead.  Will  the  gentleman 
allow  me  to  ask  him  a  question  ? 

Mr.  Darlington.    Yes,  sir. 

Mr.  Brodhead.  Does  he  not  know 
that  the  military  were  called  out  in  the 
city  of  Philadelphia  two  or  three  years 
ago  to  help  perpetrate  election  frauds? 

Mr.  Darlington.  No.  If  they  were, 
I  do  not  know  in  whose  hands  they  were  ; 
whether  they  were  in  the  hands  of  the 
Democracy  or  not ;  I  do  not  know  even 
that,  for  I  do  not  remember.  Corruption 
exists  in  both  parties 

Mr.  Hemphill.  Allow  me  to  ask  who 
is  to  judge  of  the  necessity  of  calling  out 
the  military  ? 

Mr.  Darlington.  Of  course  the  exec- 
utive power. 

Mr.  Hemphill.  Of  the  United  States 
or  of  the  State  ? 


Mr.  Darlington.  The  executive  pow- 
er of  the  country  necessarily.  The  gen- 
tleman will  tind  out  when  he  gets  to  be  a 
little  older,  as  we  all  tind  out  when  we  get 
older,  that  so  far  as  regards  the  election 
of  oflicers  of  the  general  goverenment, 
such  as  members  of  Congress,  the  power 
resides  in  Congress  to  say  that  the  elec- 
tions shall  be  free,  and  as  to  State  elec- 
tions it  devolves  upon  the  Legislature 
and  the  Governor  of  the  State  to  see  to  it. 

Mr.  Hanna.  1  can  inform  the  gentle- 
man from  Chester  that  at  the  election 
held  in  Philadelphia  two  years  ago  it  was 
necessary  to  call  upon  the  military  of  the 
United  States  to  preserve  the  peace  at  the 
polls  and  to  enable  voters  to  vote. 

Mr.  Brodhead.  Who  saj's  it  vv^as  ne- 
cessary ? 

Mr.  Darlington.  It  is  enough  for  us 
that  the  government  decides ;  and  we  are 
bound  to  obey. 

Mr.  MacConnell.  I  should  like  to  ask 
the  gentleman  a  question.  What  part  of 
the  section  does  he  propose  to  strike  out  ? 

Mr.  Darlington.  Just  the  part  that  is 
added  to  the  old  Constitution. 

I  recollect  very  well  within  the  last  few 
years  that  there  was  all  the  police  au- 
thority at  the  command  of  the  mayor,  and 
all  the  police  authority  which  the  sheriff 
could  muster,  brought  together  or  in  col- 
lision— I  do  not  know  which — in  order 
to  secure  the  freedom  of  election  in  Phil- 
adelphia. May  it  not  be  necessai.v  that 
the  military  authority  as  well  as  the  civil 
may  be  called  in?  I  do  not  know.  We 
do  not  need  it  in  the  country ;  but  in  the 
city,  if  they  have  not  needed  it,  probably 
they  would  have  been  better  to  have  it. 
If  they  have  had  any  authority  here,  they 
should  perhaps  have  had  more.  What  I 
mean  to  say  is  that  we  have  no  occasion 
to  put  into  the  Constitution  a  provision  of 
that  kind  because  nothing  that  we  can  say 
there  will  do  anything  but  mischief. 

If  certain  men  who  are  badly  disposed 
in  a  crowded  city  are  determined  to  pre- 
vent honest,  sober  voters  from  going  to  the 
polls,  thej^  can  easily  do  so,  if  there  be 
no  power  to  prevent  it ;  and  with  your 
prosecuting  officers  and  your  courts  as 
they  are,  if  they  are  half  as  bad  as  mem- 
bers say  they  are,  you  could  never  get 
such  men  convicted.  Now,  what  is  the 
redress?  The  trouble  is  in  the  large  cit- 
ies. We  want  freedom  and  purity  of 
election.  We  have  been  striving  to  get 
into  the  Constitution  something  that  will 
secure  it ;  but  they  are  all  of  no  avail  if 
tJie  polls  may  be  taken  possession  of  by 
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a  mob  of  rowdies  and  there  he  no  power 
to  interfere  with  them.  If  the  civil  au- 
thority should  be  unable  to  remedy  it, 
the  military  power  must  be  called  in,  the 
laws  must  be  respected  and  the  Constitu- 
tion must  be  observed,  and  this  sacred 
right  of  the  freedom  of  elections  and  the 
equality  of  electiona  must  be  maintained 
even  though  it  be  necessary  to  call  in  the 
military  power  to  do  it. 

Mr.  Leak.  Mr,  Chairman  :  It  seems  to 
rne  that,  although  what  the  gentleman 
from  Chester  says  ia  very  true,  there  can 
be  no  objection  to  thisaddition  to  the  sec- 
tion contained  in  our  present  Constitution. 
Although  I  am  very  far  from  admitting 
that  an  amendment  should  go  into  the 
Constitution  merely  l>ecause  it  can  do  no 
harm — an  argument  which  I  have  heard 
used  in  favor  of  very  many  amendments — 
j-^et  I  think  there  may  be  some  explana- 
tory virtue  in  the  subsequent  clause  of 
this  section  which  will  satisfy  many  peo- 
ple and  may  do  good. 

I  have  referred  to  the  argument  that  an 
amendment  can  do  no  harm ;  and  I  say 
that  if  we  encumber  the  Constitution  with 
things  that  in  themselves  would  be  harm- 
less somewhere  else,  we  are  doing  a  harm 
to  the  Constitution ;  and  as  the  delegates 
of  the  people  of  Pennsylvania  for  the  pur- 
pose of  amending  the  Constitution,  when- 
ever we  encumber  it  with  that  which  be- 
longs somewhere  else,  we  are  doing  harm ; 
and  although  I  have  heard  tbe  a>rgument 
used  over  and  over  again  on  this  floor 
that  because  an  amendment  or  a  section 
can  do  no  harm,  therefore  it  ought  to  go 
in,  I  say  that  the  very  fact  that  no  better 
argument  is  given  for  it  than  that  shows 
that  it  does  harm  to  put  it  in  the  Consti- 
tution. In  this  particular  case,  however, 
I  do  not  see  that  we  are  providing  for  any- 
thing that  ought  not  to  be  provided  for. 
What  is  it?  Simply  that  "no  power,  civil 
or  military,  shall,  at  any  time,  interfere 
with  the  free  exercise  of  the  right  of  suf- 
frage." 

If  the  free  exercise  of  the  right  of  suf- 
frage is  interfered  with  by  a  mob  in  the 
city  of  Philadelphia,  the  military,  where 
the  proper  civil  authorities  are  unable  to 
mistain  the  rights  of  tbe  people,  maj'  be 
called  upon  for  the  very  purpose  of  pro- 
tecting the  right  of  suffrage.  Therefore 
I  say  that  this  is  not  in  violation  of  the 
right  that  we  have  already  gurantecd  to 
us  in  the  Bill  of  Rights  under  the  old  Con- 
stitution ;  and  it  is  only  the  right  of  suf- 
frage tl»at  this  provision  declares  that  the 


military  and  civil  jrower  of  the  country 
shall  not  interfere  with. 

Now  why  should  the  military  or  civil 
power  of  the  ccaintry  interfere  with  the 
free  exercise  of  the  right  of  suffrage  ?  As 
I  understand  it,  those  gentlemen  who  are 
disposed  to  oppose  this  section  do  not  pro- 
pose to  interfere  ^rith  the  free  exercise  of 
the  right  of  suffrage  ;  but  tbey  propose,  if 
necessary,  whenever  the  sheriff  or  other 
civil  CT  police  authority  is  insufficient,  to 
to  call  uix>n  the  posse  comitatus,  whether 
it  be  in  the  shape  of  a  military  organiza- 
tion or  otherwise,  in  order  that  tlw  free 
exercise  of  the  right  of  suffrage  may  be 
protected  in  your  large  cities,  in  your  ru- 
ral districts,  or  wherever  the  free  exercise 
of  the  right  of  suffrage  by  the  people  is  in- 
terfered with  in  any  way.  As  I  under- 
stand this  section,  it  provides  for  nothing 
more.  Now,  who  wants  tbe  niilitary  or 
civil  power  of  the  country  called  in  to  in- 
terfere with  the  free  exercise  of  the  right 
of  suffrage  ?  Whoever  does,  let  him  vote 
against  this  section  ;  whoever  does  not^ 
let  him  vote  for  it. 

Mr.  AiNEY..  I  move  to  amend  the 
amendment  by  striking  out  the  word 
"with"  and  inserting  the  words  '*to  pre- 
vent/' so  that  the  section  will  read  : 

"Elections  shall  be  free  and  equal ;  and 
no  power,  civil  or  military,  shall  at  any 
time  interfere  to  prevent  the  free  exercise 
of  the  right  of  suffrage." 

The  Chairman.  The  question  is  on  the 
amendment  of  the  gentleman  from 
Lehigh. 

Mr.  Dallas.  Mr.  Chairman  :  I  rise 
simply  for  the  purpose  of  correcting  what 
I  suppose  to  be  a  mistaken  statement  of 
fact  in  relation  to  a  matter  of  which  I 
happen  to  have  some  knowledge. 
In  the  instance  which  has  been  referred  to 
of  military  interference  with  elections,  if 
my  memory  now  correctly  recalls  the  sub- 
ject, the  facts  were  simply  these :  There 
was  no  necessity  whatever  for  the  interfer- 
ence of  tbe  military  in  the  city  of  Philadel- 
phia for  the  protection  of  any  honest  voter.- 
Tliere  was  no  riot ;  there  was  no  mob ; 
there  was  no  threatening  of  either.  The 
nr^ayor  and  the  police  force  of  the  city  of 
Philadelphia  supposed  themselves  to  be, 
and  I  believe  were,  amply  able  to  main- 
tain the  peace  of  the  city  during  that  day  ; 
but  the  marshal  of  the  United  States,  an 
officer  of  the  United  States  government, 
assumed  to  call  upon  the  marines  station- 
ed at  tlie  navy  yard  to  take  possession  ot 
one  of  the  pollsof  the  city  of  Philadelphia, 
and  we  witnessed  the  disgraceful  episode 
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of  a  military  force  upon  election  day 
parading  through  the  streets  of  PhiladeL 
phia,  with  banners  Haunting  and  bay- 
onets tixed,  to  the  place  where  the  free- 
men of  this  city  were  entitled  to  go  to 
cast  their  ballots  without  military  inter- 
ference ;  and  that  without  any  call  from 
any  civil  officer  of  the  State  of  Peiinsyl- 
vania. 

Now,  sir,  just  referring  to  this  instance, 
and  to  this  instance  alone,  as  my  whole 
argument  in  support  of  my  vote,  I  shall 
heartily  support  this  addition  to  the  Bill 
of  Rights,  for  it  is  well,  sir,  that  the  peo- 
ple of  Pennsylvania  should  have  it  con- 
stantly before  their  eyes,  that  the  military 
power  cannot  rightfully  interfere  in  elec- 
tions. 

Mr.  MacOonnell,  I  should  like  to 
ask  the  gentleman  a  question.  Suppose 
we  put  this  clause  into  the  Constitution 
of  Pennsylvania,  will  it  affect  the  action 
of  the  United  States  authorites? 

Mr.  Dallas.  I  fear  it  may  not  under 
all  circumstances,  but  I  would  still  have 
it  in  for  the  reason  which  I  gave,  that  I 
would  at  least  have  the  people  of  Penn- 
sylvania eonstantlj'  made  aware  through 
their  Declaration  of  Rights  what  their 
rights  upon  the  subject  were. 

Mr.  Newlin.  Mr.  Chairman :  I  regret 
that  the  gentleman  from  Philadelphia, 
behind  me,  (Mr.  Dallas,)  has  brought  up 
this  question  by  alleding  to  the  event 
that  took  place  a  year  or  two  ago — — 

Mr.  Dallas.  The  gentleman  will  par- 
don me;  I  did  not  bring  up  the  subject. 
It  was  introduced  by  the  gentleman  from 
Philadelphia,  to  my  left,  (Mr.  Hanna.) 

Mr.  Nevvlin.  1  regret  that  it  is  alluded 
to  on  either  side.  I  happen  to  have  been 
present  on  the  occasion  v/hich  has  been 
referred  to,  and  I  can  say  that  the  peace 
was  not  being  preserved  by  the  city 
authorities,  and  that  the  citizens  were  not 
beiing  protected  in  their  right  of  suffrage, 
and  that  the  military  were  a  necessity 
and  were  brought  there  as  such 

The  Chairman.  The  Chair  will  sug- 
gest to  the  gentlemen  to  confine  their 
arguments  to  the  question. 

Mr.  Newlin.  This  matter  has  been 
brought  here  not  by  me.  I  desired  to 
make  this  statement  in  answer  to  an  alle- 
gation of  fact. 

Mr.  Bartholomew.  1  desire  to  under- 
stand exactly  what  this  section  means. 
Does  it  say  that  the  power  of  the  civil  or 
military  authorities  shall  not  be  used  ? 

Mr.  MacConnell.  I  will  say  in  an- 
swer to  the  question  of  the  gentleman 


Mr.  Bartholomew.  Let  me  give  ray 
idea  more  fully.  For  instance,  in  some 
portions  of  the  State  of  Pennsylvania  a  par- 
ticular party  predominates  very  largely. 
The  character  of  the  people  may  be 
rough  ;  they  take  a  notion  into  their  heads 
sometimes  that  they  alone  have  the  right 
to  cast  the  votes,  and  that  the  other  side 
have  no  rights  that  they  are  bound  to 
respect  or  regard.  Now  does  this  section 
propose  to  prevent  the  civil  power  from 
interfering  at  that  election  to  maintain 
the  right  of  the  citizen  in  casting  his  bal- 
lot? Under  this  provision  would  there 
be  no  power  under  the  acts  of  Assembly, 
for  instance,  that  we  have  now,  where 
there  is  apprehended  danger  or  appre- 
hended violence  at  an  election,  to  make 
application  to  the  courts  for  the  purpose 
of  having  a  force  taken  there  so  that  the 
rights  of  all  citizens  should  be  main- 
tained in  that  respect  ?  Does  this  section 
prevent  any  such  proceeding  as  tliat  ? 

Mr.  MacConnell.  I  have  only  to  say 
in  answer  to  the  question  tliat  this  new 
clause  added  to  this  section  never  met  my 
approbation,  and  does  not  meet  it  now, 
and  I  have  no  objection  to  its  being  strick- 
en out,  because  I  do  not  think  it  is  a  wise 
provision. 

Mr.  CuYLER.  Mr.  Chairman :  It  never 
can  be  amiss,  nor,  as  I  suppose,  out  of  or- 
der, when  we  discuss  the  question  wheth- 
er a  certain  provision  in  the  Constitution 
is  necessary,  to  allude  to  examples  that 
may  illustrate  its  necessity  ;  and  there- 
fore, with  profound  respect  to  the  Chair, 
I  regret  that  the  gentleman  who  sits  in 
front  of  me  (Mr.  Newlin)  should  have 
been  called  to  order,  because  I  desire  to 
say  a  single  word  upon  that  subject. 

The  Chairman.  The  Chair  will  ex- 
plain. The  Chair  does  not  at  all  object  to 
the  introduction  of  a  case  of  this  character 
for  the  purpose  of  enforcing  an  argument. 
The  Chair  intended  to  object  to  a  contro- 
versy about  the  facts  of  the  case  only. 

Mr.  CuYLER.  I  am  in  favor  of  the  sec- 
tion precisely  as  it  is  written  here,  and  I 
only  hope  that  the  people  of  Pennsylva- 
nia have  the  manliness  and  the  courage 
to  assert  that  section  in  its  broadest  width. 

I  witnessed  the  scene  mj'self,  and  was 
one  of  the  advisers  of  the  mayor,  Mr. 
Fox,  and  accompanied  him  to  the  ground, 
and  accomijanied  him  to  the  United 
States  marshal's  office,  in  the  city  of  Phil- 
adelphia, to  remonstrate  on  the  occasion 
that  has  been  alluded  to ;  and  I  assert 
with  just  as  much  solemnity  as  any  gen- 
tleman here  may  have  ventured  to  declare 
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the  opposite,  tbat  the  civil  power  of  the 
city  of  Philadelphia  was  adequate  on  that 
day  to  the  absolute  preservation  of  the 
peace  of  the  city. 

Mr.  D.  N.  Whitk.  Mr.  Chairman  :  I 
rise  to  a  question  of  order.  If  Mr.  New- 
lin  had  not  the  right  to  go  on  in  order,  I 
do  not  see  how  his  colleague  has  the  right 
to  go  on  in  order. 

Mr.  Newlin.  I  propose  to  answer  the 
gentleman  if  he  is  allowed  to  go  on,  un- 
doubtedly, and  1  take  it  the  Chair  will  so 
decide. 

Mr.  D.  N.  White.  I  want  both  sides 
heard. 

Mr.  Newlin.  If  we  are  to  have  this 
political  matter  dragged  into  the  Conven- 
tion, I  want  it  thoroughly  ventilated,  and 
I  propose  to  answer  the  gentleman.  My 
facts  are  not  his  facts. 

Several  Delegates.  [ToMr  Cuyler.] 
(xo  on. 

Mr.  Newlin.    Let  us  have  all  or  none. 

The  Chairman.  The  Chair  desires  to 
state  that  he  intended  by  his  remark  only 
to  restrain  irrelevant  debate.  He  had  no 
idea  at  all  of  interfering  with  the  progress 
of  the  debate  on  the  section. 

Mr.  Newlin.  If  that  is  the  ease,  I  am 
still  in  order  to  go  on  with  my  remarks. 

Mr.  Cuyler.    After  I  get  through. 

Mr.  Newlin.  The  gentleman  from 
Philadelphia,  who  sits  behind  me,,  is  occu- 
pying my  time.  However,  I  yield  to 
him. 

Mr.  Cuyler.  I  do  not  a*k  the  gentle- 
man to  yield  to  me.  I  claim  my  rights^ 
no  favors,  witli  the  utmost  respect  for  the 
gentleman.  I  stand  here  on  my  rights, 
not  on  the  concession  of  my  colleague 
from  Philadelphia, 

I  have  always  supposed  that  the  Con- 
stitution of  the  United  States  authorized 
the  intervention  of  the  authorities  of  the 
general  government  with  military  force 
when  the  State  itself  had  become  power- 
less and  the  Executive  of  the  State  asked 
that  intervention  ;  but  I  have  never  sup- 
X^osed  that  a  condition  of  things  could  arise 
or  exist  in  this  country  short  of  absolute 
revolution  in  which  a  power  existed  on 
the  part  of  the  President  of  the  United 
States,  and  still  less  of  any  subordinate 
officer  of  the  goA^ornment,  upon  his  mere 
motion  to  assume  the  military  control  of 
any  portion  of  any  State  of  the  Union.  I 
deny  any  such  doctrine.  It  is  wholly  re- 
pugnant to  American  freemen  or  to  the 
rights  of  American  freemen.  It  is  ut- 
terly in  violation  of  the  spirit  of  our  gov- 
ernment that  any  such  ^iower  should  exist. 


Not  only  is  it  in  violation  of  the  spirit  of 
our  government,  but  it  is  in  square  and  di- 
rect violation  of  the  positive  language  of 
the  Constitution  of  the  United  States  itself. 
Even  the  Supreme  Executive  of  the 
United  States  cannot  intervene  till  the 
State  confesses  itself  powerless  and  the 
Governor  of  the  Commonwealth  shall  ask 
his  intervention.  Yet  what  did  I  witness 
(for  I  speak  as  an  ej'^e- witness)  two  years 
ago  on  the  occasion  alluded  to  ?  With  the 
mayor  of  the  city  having  the  absolute 
control  of  the  city,  with  a  police  power 
adequate  to  the  preservation  of  the  peace 
of  the  city,  with  the  mayor  of  the  city 
protesting  against,  not  inviting,  any  such 
intervention,  I  saw,  at  the  request  of  the 
marshal  of  the  United  States  in  this  dis- 
trict, a  file  of  marines  from  the  navy  yard, 
led  by  Major  Forney,  with  fixed  bayonets, 
go  down  to  an  election  poll  and  exclude 
the  police,  the  lawful  preservers  of  the 
peace,  and  take  possession  of  that  poll.  I 
saw  that  sce-ne,  and  I  went  with  the  mayor 
to  the  marshal  to  remonstrate  afterwards, 
and  the  mayor  could  only  say  to  the 
marshal,  "I  am  powerless  to  resist  that 
which  you  do  here  by  the  direct  exercise 
of  unlawful  force  and  power  ;  I  tell  you  I 
am  able  to  preserve  thepeaceof  thiscity ;"" 
and  the  marsbel  turned  a  deaf  ear  and 
refused  to  listen  to  him.  Thus  it  was  that 
the  civil  power  of  this  city  was  silenced! 
under  a  positive  assumption  of  unlawful 
power  on  the  part  of  an  officer  of  the 
United  States. 

Mr.  Lilly.  Will  the  gentleman  allow 
himself  to  be  interrogated  at  this  point  ? 

Mr.  Cuyler.    Certainly. 

Mr.  Lilly.  Will  all  the  State  Consti- 
tutions that  you  can  pile  up  prevent  that 
same  state  of  affairs  ?  \Yill  not  the 
United  States  authorities  have  the  same 
authority  that  they  had  before  ? 

Mr.  Cuyler.  I  believe  the  State  Con- 
stitutions do  o:enerally  contain  such  a  pro- 
vision. I  deny  that  the  United  States 
have  any  such  power,  but  I  have  pointed 
to  an  occasion  on  which  they  exercised  it 
without  its  lawful  possession. 

Mr.  H.  W.  Palmer.  I  desire  to  in- 
quire whether  the  marines  prevented 
any  man  from  voting  on  that  occasion  ? 

Mr.  Cuyler.  I  verih''  believe  that 
they  prevented  every  man  from  voting 
who  differed  from  them  in  political  senti- 
ment. 

Mr.  Hanna.  I  should  like  to  ask  the 
gentleman  whether  the  marines  were  not 
called  out  under  the  authority  of  an  act 
of  Congress  ? 
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Mr.  CuYLER.  I  do  not  know  what  au- 
thority called  them  out,  but  they  were 
called  out  in  the  teeth  of  the  Constitution 
of  the  United  States,  which  said  that  the 
President  of  the  United  States  could  in- 
terfere when  the  Governor  of  the  Com- 
monwealth confessed  himself  powerless 
and  called  for  assistance.  They  were 
called  out  in  utter  disregard  of  every  pro- 
vision of  law,  with  the  State  in  full  pos- 
session of  every  authority  here,  and 
abundantly  able,  with  the  authority  she 
possessed,  to  preserve  the  public  peace, 
but  with  the  State  violently  thrust  aside, 
and  her  prerogatives  seized  by  men  who 
were  called  out  by  the  United  States  mar- 
shal of  this  district,  of  whom  I  desire  to 
say  nothing.  He  has  passed  to  his  ac- 
count, but  it  is  a  fearful  account  before 
American  freemen  that  an  officer  should 
exercise  such  an  authority. 

That  is  the  reason,  Mr.  Chairman,  why  I 
am  in  favor  of  writing  in  the  Bill  of  Rights 
the  words,"and  no  power,  civil  or  military, 
shall  at  any  time  interfere  with  the  free  ex- 
exciseoftherightofsuffrage."  lamforpat- 
ting  it  there  if  it  were  only  to  make  a  pro- 
test against  the  very  scene  to  which  I  have 
alluded  and  of  which  I  complain.  I  am 
for  putting  it  there  even  though  we  be 
powerless  to  assert  the  right  it  declares. 
My  heart,  as  a  free  man,  tells  me  that 
those  words  ought  to  be  in  the  Constitu- 
tion of  the  State,  and  that  if  we  had  the 
manliness  of  our  lathers  we  would  have 
the  courage  to  assert  them  when  the  emer- 
gency came. 

Mr.  Newlin.  Mr.  Chairman :  At  the 
time  the  occurrence  which  has  been 
spoken  of  took  place  there  was  a  United 
States  election  going  on.  United  States 
officers,  to  wit,  members  of  Congress, 
were  being  elected  by  the  people,  and  the 
authorities  of  the  municipality  displayed 
very  obviously  an  intention  to  preserve 
the  peace  on  one  side  only. 

Now,  sir,  am  I  to  be  told  that  when 
there  is  an  open  riot,  when  there  is  a 
breach  of  the  peace,  when  citizens  are  be- 
ing struck  down  and  are  being  interfered 
with  and  prevented  by  the  municipal  au- 
thorities in  the  exercise  of  their  right  of 
suffrage,  we  are  to  call  upon  the  Govern- 
or of  the  State  to  ask  the  President  to 
send  troops  here  ?  Sir,  let  us  act  on  the 
spot ;  let  us  recognize  facts  and  not  dis- 
cuss theories  when  men  are  being  struck 
down  in  our  sight.  I  saw  what  was  done. 
The  gentleman  from  Philadelphia  who 
sits  behind  me  (Mr.  Cuyler)  avers  that  he 
came    in  afterwards,  after  the  military 


force  was  there  to  preserve  order,  and 
after  they  had  enforced  order,  and  should 
have  done  it,  if  necessary,  at  the  point  of 
the  bayonet.  I  am  for  preserving  order 
at  all  hazards ;  and  that  is  what  was  done 
then.  Upon  that  occasion  the  military 
force  was  far  from  interfering  with  the 
free  exercise  of  the  right  of  suffrage  by 
the  citizens  of  this  city ;  it  simply  en- 
forced the  right  of  every  man  in  turn,  to 
come  up  and  deposit  his  ballot ;  and  they 
were  ranged  on  the  other  side  of  the  street 
from  the  polling  booth.  1  saw  them  there 
myself ;  and  I  saw  a  breach  of  the  peace, 
and  more  than  one,  before  the  military 
arrived  there,  and  there  was  no  police 
force  of  sufficient  numbers  to  preserve 
the  peace.    These  are  the  facts. 

Mr.  Cassidy.  Mr.  Chairman  :  I  am 
sorry  to  be  compelled  to  trouble  the  com- 
mittee about  this  matter.  The  gentle- 
man who  has  just  taken  his  seat  has  given 
a  version  of  the  transaction  that  probably 
he  saw,  and  1  have  no  doubt  he  did  as  he 
states  the  fact ;  but  he  stands  in  the  un- 
comfortable position  of  having  nobody 
else  who  saw  it.  Now,  what  occurred 
was  pretty  much  as  it  was  reported  in  the 
courts,  for  1  happened  to  be  concerned  in 
the  cases  of  the  arrests  that  arose  out  of 
that  transaction  and  happened  to  be  on 
the  ground  most  of  the  time.  I  do  not 
think  it  is  very  important  in  the  consid- 
eration of  the  question  now  before  the 
committee  ;  but  as  it  is  a  matter  involving 
the  truth  of  history,  we  had  better  un- 
derstand exactly  what  occurred. 

The  police  were  in  charge  of  that  neigh- 
borhood and  of  that  locality.  If  there  was 
any  breach  of  the  peace,  why  was  it  that, 
although  the  friends  of  the  gentleman 
who  has  just  taken  his  seat  were  in  au- 
thority so  far  as  the  administration  of 
public  justice  in  this  county  is  concerned, 
no  one  was  ever  tried,  prosecuted  or  con- 
victed for  any  offence  committed  at  that 
poll  or  in  that  neighborhood  ?  Those  who 
were  arrested  were  tried,  heard,  and  dis- 
charged by  the  present  President  Judge 
of  this  county.  I  appeared  I  believe  for 
ail  of  them,  certainly  for  nine-tenths  of 
them. 

The  political  effect  of  that  transaction 
was  a  little  remarkable.  It  was  a  locality 
where  the  colored  voters  of  this  city  were 
largely  in  the  majority.  I  have  examined 
the  hourly  returns,  and  up  to  the  time  of 
the  arrival  of  the  military  force  at  that 
poll,  the* Republican  vote  was  twentj'-five 
per  cent,  ahead  of  the  Democratic  vote. 
From  the  very  moment  that  the  military 
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came  there  and  took  charge  of  the  poll, 
the  Democratic  vote  went  up  twenty-five 
l>er  cent.,  and  the  Democrats  carried  the 
precinct.  That  is  the  fact  as  recorded  in 
the  returns  made  to  the  office  of  the  pro- 
thonotary  of  this  county. 

Mr.  Newlin.  Then  you  ought  not  to 
object  to  it. 

Mr.  Cassidy.  No;  I  am  not  objecting 
to  it.  So  that  if  there  is  anything  at  all  in 
the  course  pursued  bj''  the  gentleman  who 
has  just  taken  his  seat,  he  ought  to  pray 
for  no  such  interference.  These  are  the 
facts  just  as  they  can  unquestionably  be 
shown  by  the  reports  as  filed  in  the  proper 
office  in  the  shape  of  figures,  which  some- 
body has  said  never  lie  ;  but  I  believe  we 
have  established  that  that  is  a  mistake  in 
this  country.  [Laughter.]  The  fiicts,  how- 
ever, are  just  as  I  have  stated  them. 

But  the  important  matter  for  our  con- 
sideration is,  after  we  have  had  this  mat- 
ter ventilated,  to  come  back  to  the  section 
as  it  has  been  presented  to  us.  Can  there 
be  any  doubt  about  how  it  can  be  fairly 
interpreted?  Can  it  be  subject  to  any  in- 
terpretation but  the  one  that  would  be 
put  upon  it  by  any  court,  and  that  per- 
haps would  be  without  adding  these  last 
words  to  it,  namely,  that  there  shall  be 
no  interference  by  civil  or  military  autho- 
rity with  the  exercise  of  the  right  of  vot- 
ing. If  the  military  were  brought  there 
improperly,  would  not  the  court  at  once 
interpose  ?  If  they  were  there  to  interfere 
with  the  right  of  suffrage,  of  course  they 
would  be  grossly  violating  the  law,  and 
it  would  all  be  subject  to  a  remedy  after- 
wards ;  because  I  take  it  for  granted  that 
these  people  would  no  more  go  there  to 
interfere,  being  responsible  to  our  proper 
authorities  for  improper  interference,  than 
they  would  do  any  other  illegal  act. 

The  fair  interpretation  of  the  section  aa 
it  is  presented  is  that  the  civil  or  military 
authorities  shall  not  interfere  with  the 
exercise  of  that  right  which  we  are  all  in 
the  habit  of  considering  one  of  the  dearest 
we  can  be  called  upon  to  exercise.  So  that 
beyond  the  fact  that  we  have  perhaps  had 
a  chance  of  ventilating  some  little  feeling 
about  a  matter  that  is  two  or  three  years 
old,  I  do  not  see  the  importance  of  having 
this  addition  to  this  section  urged  in  any 
way.  Coming  back  to  consider  it  as  per- 
sons desiring  to  put  in  the  fundamental 
law  a  reasonable  and  proper  section,  it 
seems  to  me  it  is  not  open  to  any  animad- 
version at  all.  • 

The  Chatrman.  The  question  is  on  the 
amendment    offered   by    the    gentleman 


froin  Lehigh,  (Mr.  Ainey,)  to  strike  out 
the  word  "with,"  in  the  second  Ime,  and 
to  insert  the  words  "to  prevent,"  so  as  to 
make  the  section  read  :  "That  the  elec- 
tions shall  be  free  and  equal,  and  no 
power,  civil  or  military,  shall,  at  any 
time,  interfere  to  prevent  the  free  exer- 
cise of  the  right  of  suffrage." 

Mr.  Mann.  I  understand  that  the  gen- 
tleman from  Chester  (Mr.  Darlington) 
moved  to  strike  out  all  after  the  word 
"equal,"  and  I  submit  that  the  amend- 
ment of  the  gentleman  from  Lehigh  is 
not  now  in  order. 

The  Chairman.  No  amendment  was 
submitted  by  the  gentleman  from  Ches- 
ter. 

Mr.  Mann,  Then  I  make  that  motion 
now,  to  strike  out  the  amendment  and 
all  of  the  section  after  the  word  "equal," 
so  as  to  make  it  read  :  "Elections  shall  be 
free  and  equal,"  leaving  it  precisely  as 
the  section  now  stands  in  the  Bill  of 
Rights. 

The  Chairman.  The  question  is  on  the 
amendment  to  the  amendment. 

The  amendment  to  the  amendment  was 
rejected,  there  being,  on  a  division :  Ayes, 
thirty-six;  noes,  thirty-eight. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  gentleman  from 
Lehigh  (Mr.  Ainey.) 

The  amendment  was  agreed  to,  there 
being,  on  a  division  :  Ayes,  thirty-four  ; 
noes,  thirty. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

The  section  was  agreed  to. 

The  Clerk  read  the  next  section  as 
follows  : 

Section  6,  That  trial  by  jury  shall  be 
as  heretofore,  and  the  right  thereof  re- 
main inviolate. 

Mr,  De  France.  I  offer  the  following 
amendment,  to  be  added  at  the  end  of  the 
section  :  "  For  all  crimes  and  misdemean- 
ors now  existing  or  hereafter  to  be  cre- 
ated punishable  by  sixty  days  imprison- 
ment." 

I  do  not  know  that  this  amendment  is 
very  well  drawn  ;  I  have  drawn  it  up 
hastily  at  my  desk ;  but  it  seems  to  me 
tliat  we  ought  to  make  some  addition  to 
this  clause  as  to  trial  by  jury.  As  I  un- 
derstand, the  Supreme  Court  have  sev- 
eral times  decided  that  for  all  crimes  cre- 
ated by  act  of  Assembly  since  the  year 
177(5  there  need  not  be  a  trial  by  jury  at 
all ;  that  the  trial  by  jury  might  be  dis- 
pensed with.  I  will  not  undertake  to  cite 
those  autliorities ;  I  have  given  them  to 
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the  committee  ;  but  they  take  the  broad 
ground  that  for  any  crime  created  by 
statute  since  1776  trial  by  jury  is  not  a  ne- 
cessity. I  desire  to  have  some  rule 
adopted  whereby  any  person  charged  with 
an  offence  that  is  punishable  by  impris- 
onment for  a  definite  time — I  do  not  care 
whether  you  make  it  ninety  or  sixty  days 
— shall  have  the  right  to  have  a  trial  by 
jury.  At  first  the  decisions  only  went 
so  far  as  police  regulations,  but  the  decis- 
ions lately  have  appplied  the  same  doc- 
trine to  all  crimes  created  since  the  adop- 
tion of  the  Bill  of  Rights  in  the  Constitu- 
tion of  1776. 

Mr.  Darlington.  Do  I  understand 
the  gentlemen  to  propose  to  have  a  jury 
trial  in  all  cases  of  summary  convictions? 

Mr.  De  France.  In  all  cases  where 
the  punishment  is  imprisonment  for  a 
certain  length  of  time. 

Mr.  Darlington.  That  is,  all  sum- 
mary convictions. 

Mr.  De  France.  Take  the  case  of, 
what  we  are  in  the  habit  of  calling  the 
iron-clad  liquor  law  in  Mercer  county.  I 
do  not  saj''  anything  about  the  law;  it 
may  be  a  good  law  ;  but  a  person  charged 
with  the  violation  of  that  law  is  tried  by 
six  men,  and  he  can  be  imprisoned  for 
ninety  days  on  that  trial  by  six  men, 
gathered  up  in  the  countj',  perhaps  not  of 
the  very  best  quality.  We  have  an  ex- 
cellent judge  in  that  district.  His  name 
is  John  Tninkey.  He  has  reviewed  all  the 
authorities  on  this  subject,  and  he  has 
come  to  the  conclusion  that  for  all  offences, 
no  matter  what  the  crime  may  be,  cre- 
ated by  statute  since  1776,  a  jury  trial  may 
be  dispensed  with  entirely.  Now  I  want 
something  put  in  the  Constitution,  if  the 
committee  should  agree  with  me,  limiting 
it  in  some  way.  I  take  it  that  the  busi- 
ness of  this  Convention  is  to  protect  the 
rights  and  liberties,  particularly  the 
liberties,  of  the  citizens  of  this  Common- 
wealth. 

I  submit  the  amendment  without  fur- 
ther remark. 

Mr.  MacConnell.  It  will  be  observed 
by  the  committee  that  this  section  as  re- 
ported by  the  Committee  on  the  Declara- 
tion of  Rights  is  precisely  the  section  in 
the  old  Constitution.  In  committee  I 
thought  that  it  ought  to  be  changed,  and 
I  think  so  still.  I  thought  so  for  the  rea- 
son given  by  the  gentleman  from  Mercer. 
The  Supreme  Court  has  decided,  as  he 
has  said,  that  in  criminal  cases  under  the 
provisions  of  onr  Constitution,  no  person 
is  constitutionally  entitled  to  trial  by  jury 


in  the  case  of  any  crime  specified  by  stat- 
ute since  1776 ;  and  the  gentleman's 
amendment  would  tend  to  cure  that.  But 
the  difficulty  is,  that  they  have  decided 
also  that  the  same  rule  applies  in  civil 
cases.  For  instance,  in  the  case  of  an  act 
authorizing  a  railroad  and  allowing  the 
company  to  take  the  private  property  of 
individuals  for  the  use  of  the  road,  they 
have  decided  that  the  Constitution  does 
not  guarantee  to  the  owner  of  the  property 
or  to  the  railroad  claiming  to  take  it,  the 
right  to  have  the  matter  decided  by  a 
jury,  because  no  such  case  existed  prior 
to  1776  and  consequently  the  right  would 
not  apply.  I  had  intended  to  offer  an 
amendment  as  a  substitute  for  the  section 
which  1  will  read  : 

"All  persons  shall  be  entitled  to  trial  by 
jury  in  all  cases  affecting  their  persons, 
"lives,  libertjs  property  or  reputation  ;  but 
this  provision  shall  not  be  construed  to  ap- 
ply to  surety  of  the  peace  cases,  or  to 
change  the  practice  in  chancery  cases." 

That  would  provide  for  civil  cases  as 
well  as  criminal  cases,  to  which  the 
amendment  of  the  gentleman  from  Mer- 
cer refers.  I  do  not  know  whether  the 
proposition  that  I  suggest  is  such  a  one  as 
would  meet  the  approbation  of  the  com- 
mittee. It  is  pretty  hard  to  draw  up  any- 
thing that  will  meet  the  exigencies  of  the 
case.  This  is  the  one  that  I  drew  up  and 
I  am  content  to  offer  it. 

The  Chairman.  Does  the  gentleman 
offer  the  amendment? 

Mr.  MacConnell.  If  it  is  in  order  to 
offer  it  as  an  amendment  to  the  amend- 
ment I  will  do  so. 

The  Chairman.  That  will  depend  on 
the  form  in  which  it  is  presented. 

Mr.  MacConnell.  I  propose  it  as  a 
substitute  for  the  section. 

The  Chairman.  The  gentleman  from 
Allegheny  proposes  to  strike  out  the  sec- 
tion together  with  the  amendment  and  in- 
sert what  will  be  read. 

The  Clerk  read  as  follows: 

"All  persons  shall  be  entitled  to  trial  by 
jury  in  all  cases  affecting  their  persons, 
lives,  liberty,  property  or  reputation  ;  but 
this  provision  shall  not  be  construed  to 
apply  to  surety  of  the  peace  cases,  or  to 
change  the  practice  in  chancery  cases." 

Mr.  DoDD.  Is  an  amendment  to  that 
amendment  in  order? 

The  Chairman.  No  ;  this  is  an  amend- 
ment to  an  amendment.  The  question  is 
on  the  amendment  to  the  amendment,  of- 
fered by  the  delegate  from  Allegheny. 
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The  amendment  to  the  amendment  was 
rejected. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  gentleman  from 
Mercer. 

Mr.  Newlin.  Now,  if  it  is  in  order,  I 
move  to  amend  the  amendment  by  sub- 
stituting for  it : 

"  That  the  right  of  trial  by  jury  shall  be 
inviolate ;  but  may  be  waived  by  the  par- 
ties in  all  civil  proceedings,  and  the  cause 
shall  be  determined  by  the  court  in  the 
manner  prescribed  by  law.  In  civil  pro- 
ceedings three-fourths  of  the  jury  may 
find  a  verdict  after  such  length  of  delib- 
eration as  the  Legislature  may  require." 

Mr.  Chairman,  inasmuch  as  I  have  al- 
ready addressed  the  House  on  a  former 
occasion  on  this  question,  I  do  not  propose 
to  trespass  on  their  attention. 

Mr.  Hakky  White.  I  do  not  want  to 
interfere  with  the  delegate,  but  I  want  to 
raise  a  point  of  order.  This  proposition 
having  been  before  the  committee  of  the 
whole  and  voted  down,  cannot  be  renewed 
at  this  time. 

Mr.  Newlin.  It  is  not  exactly  in  the 
same  shape. 

The  Chairman.  It  has  not  been  pi'e- 
sented  to  this  wmmittee  of  the  whole  be- 
fore. 

Mr.  Harry  White.  If  the  Chair  has 
doubt  about  it,  I  withdraw  the  point. 

Mr.  Newlin.  I  was  about  to  say  that 
I  do  not  propose  to  take  up  the  time  of 
the  committe  on  this  subject.  I  simply 
desire  now  to  call  the  attention  of  the 
committee  to  the  objection  urged  by  the 
gentleman  from  Mercer  as  to  the  present 
state  of  the  law  on  this  subject,  which  is  : 
that  jury  trial  is  not  even  in  criminal 
cases  assured  for  matters  arising  under 
statutes  passed  since  1776,  and  a  man  may 
be  tried  for  a  statutory  offence  created 
subsequent  to  that  time,  without  the  right 
of  trial  by  jury.  Tliat  is  provided  for 
hero  by  the  general  phraseology  that  "the 
right  of  trial  by  jury  shall  be  inviolate," 
not  "as  heretofore,"  but  generally  shall 
be  inviolate.  On  the  other  proposition  I 
do  not  propose  to  address  the  House  for 
the  reason  I  have  stated. 

Mr.  DoDD.  Mr.  Chairman  :  I  object  to 
the  requirement  of  unanimity  in  jury 
trials  in  civil  cases,  because  it  is  contrary 
to  reason;  because  it  compels  jurors  to 
commit  perjury,  and  because  it  tends  to 
defeat  justice. 

The  origin  of  unanimous  verdicts  in 
jury  trials,  like  that  of  the  system  itself, 
can  only  be  conjectured.    Perhaps  trial 


by  jury,  strictly  speaking,  was  unknown 
to  the  ancients,  except  in  England,  and 
there  is  no  well  authenticated  instance  of 
a  jury  trial,  such  as  exists  in  modern 
times,  even  in  England,  prior  to  1290. 
But  among  the  Anglo-Saxon,  among  the 
Teutonic  and  Scandinavian  nations,  pro- 
bably among  the  Normans,  and  in  Greece 
and  Rome,  there  existed  an  institution 
somewhat  similar  to  our  trial  by  jury, 
and  from  which  it  is  supi^osed  to  have 
derived  its  origin.  But  in  none  of  these 
bodies  was  unanimity  required.  Nor 
was  it  required  in  the  famous  judicium 
parium,  or  judgment  of  peers,  which 
phrase  since  the  time  of  Magna  Charta 
has  been  so  dear  to  every  Anglo-Saxon 
heart.  But  the  judgment  of  peers  was 
not  trial  by  jury,  nor,  perhaps,  even  the 
original  of  trial  by  jury.  Had  it  been,  the 
absurdity  of  requiring  a  unanimous  ver- 
dict would  never  have  been  engrafted 
on  the  system. 

By  the  Anglo-Saxons  twelve  men  were 
required  as  witnesses  of  every  important 
transaction,  and  the  evidence  of  the  twelve 
was  conclusive  of  the  facts  in  the  case. 
In  the  time  of  Henry  II  we  find  that  al- 
though the  custom  of  calling  twelve  men 
as  witnesses  of  each  transaction  had  ceas- 
ed, yet  in  all  controversies  twelve  men 
were  called  from  the  neighborhood  be- 
cause they  might  or  did  know  the  facts  in 
the  case,  but  they  could  also  take  the  tes- 
timony of  other  witnesses,  and  from  their 
own  knowledge  and  the  evidence  given 
decide  the  case.  From  the  fact  that  these 
men  were  witnesses  and  decided  from 
their  own  knowledge  of  the  facts,  i)roba- 
bly  arose  the  requirement  of  unaminity. 
But  even  then  this  was  not  strictly  re- 
quired, for  while  twelve  witnesses  must 
decide  the  case,  if  the  first  twelve  could 
not  others  were  added  to  the  number  un- 
til twelve  were  found  who  could  decide, 
and  the  obstinate  minority  were  punished 
with  a  tine.  Why  the  particular  number 
twelve  was  fixed  upon  is  not  known,  but 
had  probably  no  better  reason  than  that 
given  by  an  old  author,  thi^t  "the  proph- 
ets were  twelve  to  foretell  the  trutli ;  tho 
apostles  were  twelve  to  preach  the  truth; 
the  discoverers  twelve  sent  into  Canaan 
to  seek  and  report  the  truth ;  and  the 
stones  twelve  that  the  heavenly  Hieru- 
salem  is  built  upon." 

But  whatever  the  origin  of  the  require- 
ment of  a  unanimous  verdict  of  twelve 
men,  the  necessity  of  unanimity  gave  our 
legal  ancestors  much  trouble.  One  of 
the  most  difficult  duties  of  the  judges  was- 
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compellere  ad  concordiam  as  it  was  termed 
— to  compel  the  jury  to  agree.  Tliis  was 
done  by  severe  tines  and  punishments 
inflicted  on  the  disagreeing  minority' ;  by 
deijrivation  of  food  and  light ;  by  carry- 
ing them  around  in  a  cart  from  town  to 
town  ;  by  indignities,  suflFering  and  starv- 
ation. Whatever  reason  tliere  might  have 
been  in  forcing  twelve  unanimously  to 
agree  when  all  were  supposed  to  be  per- 
sonally acquainted  with  the  facts  in  the 
case,  1  respectfully  submit  that  now  when 
a  juror  is  not  allowed  to  sit  in  a  ease  if  he 
knows  anything  about  it,  and  in  certain 
cases  is  not  allowed  to  sit  if  he  knows 
anything  at  all,  the  reason  has  ceased,  and 
the  law  itself  should  cease  with  it. 

By  what  reason  can  the  requirement  of 
a  unanimous  verdict  in  civil  cases  be  sup. 
ported?  It  may  be  in  criminal  cases  on 
the  ground  that  no  man  should  be  con- 
victed where  one  of  twelve  jurors  has  a 
reasonable  doubt  of  his  guilt.  But  no 
such  reasoning  applies  in  civil  cases  where 
jurors  simply  settle  questions  of  account 
or  title  between  man  and  man.  In  no 
other  tribunal  is  unanimity  required. 
The  judges  of  our  Supreme  Court,  who 
are  in  some  cases  judges  of  fact  as  well  as 
law,  and  who  may  sometimes  set  aside 
the  most  solemn  acts  of  the  Legislative 
and  Executive  departments,  need  not  be 
unanimous.  The  Legislature  which  con- 
trols the  affairs  of  this  Commonwealth; 
Congress  which  enacts  laws  affecting  the 
destinies  of  the  L^nion ;  this  Convention 
which  forms  the  organic  law  for  the  peo- 
ple of  the  State  ;  the  people  themselves, 
in  adopting  or  rejecting  the  laws  framed 
by  us,  act  by  majorities;  why,  then,  may 
not  the  majority  of  a  jury  determine  a 
question  of  civil  right  between  man  and 
man  ?  Can  a  single  reason  be  given  why 
majorities  should  rule  in  one  case  and  not 
in  the  other?  Is  unanimity  required  in 
jury  trials  in  order  that  due  deliberation 
maybe  secured?  Deliberation  is  just  as 
necessary,  far  more  necessarj'  in  fact,  in 
legislative  bodies.  There  is  no  i*eason  for 
requiring  unanimity.  It  is  a  mere  acci- 
dent engrafted  upon  the  system  of  trial 
by  jury.  Its  tendency  is  for  evil  and  not 
for  good.  It  stands  to-day  like  an  old 
ruin  which  in  its  inception  was  useless 
and  cumbersome,  which  time  may  have 
rendered  sacred,  but  at  the  same  time 
has  rendered  threatening  and  dangerous, 
filled  with  noxious  vapors  and  treacher- 
ous pitfolls,  where  the  poisonous  viper 
lurks  and  the  unclean  bat  builds  its 
nest. 


Not  only  is  the  requirement  of  unanim- 
ity unreasonable,  but  unanimity  is  pur- 
chased by  the  sacritice  of  truth  and  con- 
science. The  juror  of  to-day  is  not  a  wit- 
ness personally  acquainted  with  the  facts 
of  the  case.  He  is  ignorant  of  the  matter 
in  issue  except  as  it  is  brought  before  him 
by  the  testimony  of  witnesses.  He  is 
sworn  that  he  will  a  true  verdict  find  ac- 
cording to  the  evidence.  The  evidence 
may  be  conflicting.  The  pleadings  of 
counsel  are  calculated  to  make  the  de- 
termination of  a  doubtful  case  more 
difficult.  Jurors  must,  in  most  cases, 
conscientiously  differ.  Interchange  of 
views  generally  results  in  each  man  being 
more  fixed  in  his  opinion.  What  is  the 
result?  The  jury  must  stay  out  until, 
famished  and  sick,  they  are  discharged  by 
the  covirt,  and  then  the  whole  case,  at 
great  trouble  and  expense,  is  to  be  again 
tried,  or  else  the  minority  must  delib- 
erately and  wilfully  sacrifice  their  con- 
science and  consent  to  a  verdict  which 
they  believe  is  not  a  true  verdict  accord- 
ing to  the  evidence.  Think  of  it  a  mo- 
ment. The  man  who  from  any  cause 
joins  in  a  verdict  which  is  opposed  to  his 
own  views,  violates  his  solemn  oath,  and 
stains  his  soul  with  the  guilt  of  perjury. 
And  yet  for  centiiries  juries  have  been 
compelled  to  this  crime  by  the  courts. 
CoTHpeUere  ad  concordiam  was  the  quaint 
language  of  the  ancient  law.  They  were 
compelled  to  concord  by  punishments,  by 
fines,  by  imprisonments,  bj'  degradation,, 
by  infamy,  by  thirst,  by  starvation.  We 
are  a  little  more  merciful  now,  but  I  have 
seen  jurors  kept  out  all  day  and  all  night 
with  nothing  to  eat,  no  bed  to  sleep  upon^ 
and  come  into  c-oui*t  pale,  haggard  and 
sick,  to  return  a  unanimous  verdict  pur- 
chased by  the  deliberate  perjury  of  a  mi- 
nority of  their  number,  who  had  thus 
been  compelled  to  agree.  "How,"  asks 
an  old  author,  "may  the  law  stand  with 
conscience  that  will  drive  an  innocent 
man  to  that  extremity  to  be  either  for- 
sworn or  to  be  famished  and  die  for  want 
of  meat?"  And  the  question  is  just  as 
pertinent  to-day,  for  confinement  and  ab- 
sence from  his  family  and  business  is  as 
great  a  ijunishrnent  to  the  juror  of  to-day 
as  the  want  of  food  and  drink  to  the  juror 
of  five  centuries  ago.  The  minority  are 
forced  at  length  to  yield  to  the  majority, 
if  there  is  a  verdict  at  all.  Why  not, 
then,  permit  the  majority  to  return  a  ver- 
dict at  once,  without  forcing  the  minority 
to  perjure  themselves  to  obtain  it?  If 
this  is  not  a  relic  ot  barbarism  where  shall 
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we  look  for  one.  If  we  cannot  abolish  it, 
but  must  still  cherish  the  fraud  on  ac- 
count of  its  antiquity,  let  us  be  consistent, 
and  restore  the  whole  system  of  trial  by 
jury  to  its  pristine  splendor.  Let  us  re- 
store the  fines,  the  imprisonment,  and  the 
court  which  the  ruthless  hand  of  time 
has  robbed  us  of.  Let  us  have,  too,  the 
jury  of  attaint,  by  which,  on  a  new  trial, 
if  a  jurji  of  twenty-four  disagreed  with 
the  former  jury  of  twelve,  the  latter  were 
declared  infamous,  their  lands  and  chat- 
tels forfeited,  their  wives  and  children 
turned  out  of  their  homes,  their  houses 
thrown  down,  their  trees  uprooted  and 
their  meadows  ploughed.  This  was  part 
of  the  ancient  system  of  trial  by  jury.  If 
we  are  to  be  governed  by  reason  in  this 
matter  let  us  make  the  system  what  the 
enlightened  reason  of  this  age  demands 
it  should  be.  But  if  we  are  to  be  govern- 
ed by  veneration  for  that  which  is  an- 
cient, let  us  restore  the  system  to  its  an- 
cient condition. 

The  necessity  of  unanimous  verdicts 
defeats  the  ends  of  justice.  We  have 
talked  here  of  corruption  in  our  legisla- 
tive halls  and  among  the  people.  Cor- 
ruption is  not  confined  to  any  locality  or 
position.  Like  the  malaria  of  the  marshes, 
it  poisons  the  air  and  creeps  into  all  places 
and  pollutes  all  men  who  are  not  by  a 
pure  conscience  and  a  strong  will  lifted 
above  its  low  plane.  It  gets  into  courts 
as  well  as  into  legislative  halls.  It  gets 
into  the  jury  box  as  well  as  into  com- 
mittee rooms.  But  no  where  else  has  it 
a  fractional  part  of  the  power  it  has  in  the 
jury  box.  There  is  no  other  tribunal 
which  sets  in  secret  and  gives  no  reasons 
for  its  decisions.  In  all  other  bodies  a 
majority  must  be  corrupted.  In  this  it  is 
necessary  to  corrupt  but  one  man.  One 
corrupt  juror  may,  in  every  instance,  pre- 
vent a  verdict.  Will  any  one  give  me  a 
reason  why  the  perverseness  or  knavery 
of  a  single  juryman  should  be  allowed  to 
invalidate  the  verdict  which  eleven  others 
are  agreed  to  give  ?  Does  not  every  lawyer 
in  this  Convention  know  that  jurors  are 
corrupted  ?  Is  not  every  man  here  ac- 
quainted with  at  least  one  knavish  lawyer 
who  is  noted  for  fixing  up  jurors  in  the 
interests  of  his  clients  ?  The  wonder  is 
not  that  this  is  done,  but  that  with  such 
opportunities  for  success  it  is  done  so  little. 
It  is  said  there  are  thirtj'-three  honest 
men  in  this  Convention,  and  one  hundred 
lawyers.  I  wish  to  say  to  the  thirty- 
three  honest  men  that  considering  the 
temptations  which  beset  lawyers,  and  the 


opportunities  for  successful  fraud  placed 
in  their  way,  they  are  miracles  of  honesty, 
and  each  one,  no  matter  how  knavish  he 
may  be,  may  exclaim  with  Lord  Clive 
when  he  pictured  the  piles  of  gold  and 
jewels  thrown  open  to  him  in  the  temples 
of  India,  and  of  which  he  stole  so  little — 
"By  God,  sir,  at  this  moment  I  stand 
astonished  at  my  own  moderation." 

Is  it  any  wonder  the  idea  of  trial  by  ju- 
ry in  civil  cases  is  losing  its  sacredness  in 
the  eyes  of  the  people,  when  one  rogue  or 
one  fool  on  the  jury  has  power  to  pre- 
vent if  not  to  make  a  verdict  ?  Is  it  sur- 
prising that  it  has  been,  to  a  great  extent, 
abolished  in  many  States,  and  finds  ad- 
vocates on  this  floor  for  its  virtual  aboli- 
tion ?  We  must  either  free  it  from  this 
body  of  death  or  the  whole  system  is 
doomed  to  perish. 

It  is  no  modern  notion  that  trial  by 
jury  would  be  more  perfect  by  permitting 
a  majority  to  find  a  verdict.  In  most 
countries  which  have  borrowed  the  sys- 
tem from  England,  the  absurdity  of  unan- 
imity has  not  been  adopted.  In  Scotland 
the  majority  of  the  jury  may  return 
a  verdict  in  criminal  cases,  although,  by 
some  strange  perversion,  unanimity  is 
required  in  civil  cases.  On  the  continent 
of  Europe,  trial  by  jury  in  civil  cases  is 
unknown,  but  in  France  and  Prussia  a 
majority  may  find  a  verdict  in  criminal 
cases.  In  Portugal  two-thirds  are  re- 
quired. In  Australia  a  majority  may  find 
a  verdict. 

So  long  ago  as  1830  an  English  commis- 
sion, consisting  of  some  of  the  greatest 
lawyers  of  the  day,  recommended  that 
three-fourths  of  the  jury  find  a  verdict  in 
civil  cases,  and  reported  that  "the  inter- 
ests of  justice  seem  manifestly  to  require 
a  change  of  law  upon  this  subject."  Later 
Lord  Chancellor  Campbell  introduced  a 
bill  into  Parliament  to  the  same  effect. 
England  will,  sooner  or  later,  introduce 
this  reform.  I  hope  Pennsylvania  will  do 
itself  the  honor  of  anticipating  England 
in  this  good  work. 

There  have  been  for  years  past  doubts 
as  to  the  wisdom  of  this  requirement.  Our 
best  authors  on  government  have  written 
against  it,  including  Locke,  Bentham  and 
Leiber.  Those  of  you  who  studied  Chris- 
tian's Blackstone  will  remember  that 
learned  editor's  opinion  that  "the  unani- 
naity  of  twelve  men  so  repugnant  to  all 
experience  of  human  conduct,  passions 
and  understandings,  could  hardly,  in  any 
age,  have  been  introduced  into  practice  by 
a  deliberate  act  cf  the  Legislature."     Hal- 
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lam  speaks  of  it  as  "that  preposterous  relic 
of  barbarism,  the  requirement  of  unani- 
mity." And  Forsyth,  in  his  excellent 
work  on  trial  by  jury,  considers  it  "op- 
posed to  both  justice  and  expediency." 

How  happens  it,  then,  that  a  system 
like  this,  so  plainly  opposed  to  reason,  to 
conscience  and  to  justice,  is  still  allowed 
to  exist  ?  Simply  because  it  is  protected 
by  established  system,  saci-ed  custom, 
ancient  usage,  venerated  habits  of  our 
ancestors,  fear  of  innovation,  and  other 
guards  of  a  like  nature,  before  whose 
valor  reason,  on  many  a  hard  fought  field, 
has  retired  in  defeat.  These  are  all  well 
enough  if  supported  by  reason,  but  oth- 
erwise are  venerated  frauds.  Yet  they  are 
powerful  enough  at  times  to  turn  the 
spear  of  Ithmiel.  Let  us  be  governed 
by  reason  in  this  matter.  Do  not  let  us 
sit  here  crying,  as  Sidney  Smith  charged 
upon  the  Parliament  of  England,  "Ances- 
ters,  ancestors,  hodie  non,  Saxons,  Danes, 
save  us,  Fiddletig,  help  us.  Howell, 
Ethelwolf,  protect  us."  Our  ancestors 
who  invented  unanimity  m  jury  trials 
were  young  and  inexperienced.  We  are 
eight  or  ten  centuries  older  and  ought  to 
be  able  to  Improve  upon  their  work. 
They  were  little  better  than  barbarians, 
living  in  squallor  and  filth.  They  had 
not  a  clean  shirt  to  their  backs,  a  bed  to 
lie  upon,  a  decent  roof  to  cover  them,  a 
chimney  to  carry  ofl"  their  smoke  nor  a 
window  to  look  through.  To  say  nothing 
of  railroads,  steamboats  and  telegraphs, 
if  they  had  even  fine 'tooth  combs  they 
never  used  them.  Not  one  in  a  thousand 
could  read  ;  although  to  spell  saloon  with 
a  hess  and  a  hay  and  a  hell  and  two  hoes 
and  a  hen  would  have  saved  them  from 
the  hanging  which  many  of  them  richly 
deserved.  And  must  we  preserve  unan- 
imity in  jury  trial  because  they  invented 
it?  I  hope  not.  Let  us  be  guided  by  the 
wisdom  of  the  nineteenth  century  rather 
than  by  the  mistakes  of  the  ninth. 

Mr.  Gibson.  I  do  not  wish,  Mr.  Chair- 
man, to  detain  the  committee  for  any 
length  of  time.  When  this  same  question 
was  up  the  other  day,  1  took  occasion  to 
make  a  few  remarks  upon  it,  and  I  rise 
now  simply  to  maintain  the  position 
taken  by  the  committee,  who  have  re- 
ported this  section  of  the  Bill  of  Rights, 
on  the  ground  that  the  institution  of  trial 
by  jurj'  cannot  be  preserved  at  all  except 
it  be  by  preserving  the  unanimous  verdict 
along  with  it.  As  T  understand  the  argu- 
ment of  the  gentleman  from  Venango 
(Mr.    Dodd)   it  is  an  argument  against 


triar  bj'  jurv.  Why  have  twelve  men  to 
render  a  verdict,  any  more  than  three 
men  or  six  men?  It  is  becaiise  a  jury, 
according  to  the  ancient  institution,  con- 
sists of  twelve  men  ;  and  trial  by  jury 
means  a  unanimous  verdict  of  the  twelve 
men  who  are  empannelled  to  try  the  case. 
If  gentlemen  attack  the  jury  system,  that 
IS  one  question  which  this  Convention 
may  consider,  not  by  saying  that  the 
right  of  trial  by  jur}'  shall  be  inviolatCj, 
and  so  many  may  render  a  verdict,  but 
the  amendment  ought  to  read  "trial  by 
jury  is  hereby  abolished,  and  the  legis- 
lative power  of  the  Commonwealth  may 
provide  such  means  for  trying  cases  as  it 
may  determine." 

The  argument  that  has  been  used  by  the 
gentleman  from  Venango  and  others, 
founded  upon  the  ancient  system  of  forc- 
ing jurors,  has  nothing  to  do  with  trial  by 
jury  as  it  at  present  exists.  Jurors  are 
not  now  forced  to  render  their  verdicts™ 
Jurors  now  are  treated  very  like  any  other 
class  of  men  who  have  matters  submitted 
to  their  decision.  Tliey  are  furnished 
with  provisions;  they  are  made  comfort- 
able during  their  deliberations,  although 
they  may  be  kept  from  their  homes  for  a 
time  on  account  of  their  disagreement, 
and  as  the  law  still  requires  them  to  be 
unanimous  in  their  verdict ;  but  it  is  not 
forced  from  them,  for  after  a  reasonable 
time  they  may  be  discharged. 

This  amendment  proposes  that  three- 
fonrths  of  the  jury  may  render  a  verdict. 
I  understand  the  gentleman  from  Venan- 
go to  contend  that  a  majority  maj--  render 
a  verdict.  What  would  the  result  be? 
Immediately  after  a  case  had  been  ended, 
the  jurors  would  go  to  their  room  and  cast 
a  ballot,  and  seven  men  voting  to  find  for 
the  plaintiff',  they  would  come  into  court 
and  that  verdict  be  received.  What  time 
has  there  been  for  consultation?  What 
time  has  there  been  for  the  interchange  of 
opinion?  What  time  has  there  been  to 
understand  the  case  ? 

It  may  be  said  in  answer  to  this,  that 
the  verdict  of  a  majority  or  of  any  less 
number  than  the  whole,  is  only  to  be 
taken  after  the  jury  have  been  in  consul- 
tation for  some  considerable  time,  such 
time  as  would  entitle  them  to  a  discharge, 
and  that  then  a  majority  may  render  a 
verdict.  But,  sir,  the  objection  is  an- 
swered by  the  simple  fact  that  the  num- 
ber of  men  who  may  agree  upon  a  verdict, 
if  they  wore  compelled  to  do  so,  would 
just  hold  out  until  the  time  had  elapsed, 
and  then  come  into  court  and  render  the 
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verdicts  It  would  give  an  opporUiuity 
'(for  electioneering  and  for  enabling  a  bare 
anajority  to  hold  out.  But  sir,  that  is  not 
trial  by  jury ;  and  if  three-fourths  or  two- 
thirds  are  to  render  the  verdict,  still  you 
have  to  get  the  last  man  to  make  up  the 
requisite  two-thirds  or  three-fourths,  if 
you  require  three-fourths,  and  nine  men 
can  render  a  verdict ;  when  you  have 
«ight  you  must  get  th<5  ninth  man  some- 
how, and  why  is  that  not  as  objectionable 
•as  getting  the  eleventh  or  twelfth  man  ? 

I  say  then  the  amendment  as  proposed 
does  not  remedy  the  evil  in  any  particu- 
lar. I  was  very  much  struck  the  other 
-day  with  the  remark  that  was  made  by 
the  distinguished  gentleman  from  Phila- 
delphia (Mr.  Cuyler,)  when  he  said  that 
trial  by  j  ury  enabled  the  people  to  take  part 
injudicial  proceedings.  The  institution 
of  trial  by  jury  has  become  so  deeply  im- 
bedded in  our  institutions  and  in  the  af- 
fections and  regard  of  the  people,  as  I  be- 
lieve, that  you  might  as  well  attempt  to 
abolish  the  Legislature ;  you  might  as 
■well  attempt  to  abolish  any  other  of  the 
recognized  institutions  which  belong  to 
democratic  and   republican  government. 

The  people  of  the  country  take  a  part 
in  judicial  proceedings  through  juries 
which  no  other  system  could  enable  them 
to  do.  The  judge,  as  a  judicial  officer,  is 
removed  from  the  people.  The  lawyers 
and  the  court  togeth-er,  by  their  ai-tificial 
system  of  reasoning,  rise  above  the  popu- 
lar comprehension  when  they  discuss  a 
case  according  to  the  points  of  law  that 
are  involved  in  it;  but  when  a  jury  is 
called  from  among  the  people,  the  judge 
is  obliged  to  come  down  to  the  popular 
apprehension  when  he  charges  the  jury 
in  regard  to  the  facts  and  the  law  of  the 
■case.  All  lawyers  know  well  that  when, 
after  the  discussion  of  a  point  of  law 
involved  in  a  case,  the  judge  is  about  to 
charge  the  jury,  there  is  an  attention 
paid  to  him  which  you  will  find  under  no 
other  circumstances.  The  whole  of  those 
twelve  men  turn  with  eager  interest  to 
hear  the  words  that  fall  from  his  lips,  and 
no  matter  how  much  a  judge  may  dislike 
the  labor  that  may  be  imposed  upon  him 
in  the  decision  of  causes,  there  is  no  judge 
who  takes  pride  in  his  profession  and  in 
the  position  that  he  holds,  who  does  not 
delight  in  instructing  the  jury  upon  the 
law  and  the  facts  of  the  case  in  wdiat  is 
called  his  general  charge  ;  and  if  it  is  an 
interesting  case  we  find  the  whole  popu- 
lar mind  excited  by  it ;  we  find  the  peo- 
ple elevated;   we  find  them  enabled  to 


understand  the  questions  that  are  in  dis- 
pute, the  questions  of  law  that  are  in- 
volved, and  thej^  feel  a  deep  interest  even 
in  the  most  trivial  case  that  is  being  tried. 

The  institution,  therefore,  is  one  that 
belongs  to  our  institutions;  it  is  no  longer 
the  institution  that  it  was  when  it  origi- 
nated in  England  ;  it  is  not  even  the  same 
institution  that  it  is  in  England  now,  be- 
cause it  Is  more  a  popular  institution  with 
us  than  it  is  with  them.  The  courts  at 
Westminster,  in  England,  or  the  courts  of 
nisiprius  are  so  few,  and  so  small  a  num- 
ber of  people  are  called  to  participate  in 
the  proceedings,  that  the  popular  appre- 
hension may  not  be  such  as  to  entirely 
participate  in  the  legal  questions  that  may 
arise  ;  but  with  us  in  this  country,  where 
in  every  county  in  the  Commonwealth, 
for  several  weeks  in  the  year,  a  panel  of 
jurymen  is  called,  and  cases  are  submit- 
ted to  them,  the  people  become  as  much 
interested  as  the  lawyers  in  the  cases  that 
are  being  tried.  When  the  judge  comes 
to  the  county  seat  and  opens  his  court, 
and  when  the  jui-ors  are  gathered  together 
there,  and  when  they  are  called  one  after 
another  into  the  jury  box,  there  is  a  pop- 
ular interest  in  j  udicial  proceedings  which 
can  arise  from  no  other  source.  The  peo- 
ple, therefore,  become  acquainted  with 
our  law  ^  the  people  become  acquainted 
with  what  it  is  that  is  being  tried,  and  they 
are  satisfied  with  the  result  of  the  verdict 
and  the  judgment  upon  it,  because  ihej 
know  it  is  done,  as  they  suppose,  accord- 
ing to  iaw» 

I  do  not  think  that  such  satisfaction 
would  exist  if  decisions  were  rendered 
by  courts  alone.  I  do  not  think  that  such 
satisfaction  with  the  judgments  that  are 
rendered  would  exiist  if  it  were  not  as  I 
say,  that  the  people  take  part  themselves 
in  the  proceedings,  and  because  they 
know  that  the  verdict  or  judgment  that 
has  been  rendered  has  been  by  the  unan- 
imous consent  of  those  empanelled  to  try 
the  case. 

But,  sir,  I  do  not  wish  to  detain  the 
committee  any  longer.  I  merely  desired 
to  express  this  much  on  the  part  of  the 
Committee  on  the  Bill  of  Rights,  to  show 
that  they  are  in  earnest  when  they  sub- 
mit this  proposition  unamended,  and  be- 
cause they  believe  it  to  be  one  of  the  insti- 
tutions of  this  country  that  should  not  be 
tampered  with.  The  arguments  that  have 
been  submitted  are  arguments  against  tlie 
right  of  trial  by  jury  itself.  If  the  right 
of  trial  by  jury  is  to  remain  inviolate, 
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then  the  unanimous  verdict  must  be  re- 
tained as  a  part  of  it. 

Mr.  Newlin.  I  call  for  a  division  of 
the  question  so  that  we  may  vote  first 
on  the  first  sentence. 

The  Chairman.  The  Cliair  decides 
that  tlie  question  being  on  an  amendment 
to  an  amendment,  it  is  not  divisible. 

Several  Delegates.  Let  the  words 
proposed  to  be  inserted  be  read. 

The  Clerk  read  as  follows : 

"That  the  right  of  trial  by  jury  shall 
be  inviolate,  but  may  be  waived  by  the 
parties  in  all  civil  proceedings,  and  the 
cause  shall  be  determined  by  the  court  in 
the  manner  prescribed  by  law.  In  civil 
proceedings  three-fourths  of  a  jury  may 
find  a  verdict  after  such  length  of  delib- 
eration as  the  Legislature  may  prescribe." 

Mr.  Broomall.  Do  I  understand  tlie 
Chair  to  decide  that  that  is  not  divisible? 

The  Chairman.  It  is  an  amendment 
to  an  amendment. 

Mr.  Kaine.  That  embraces  the  report 
of  the  committee,  does  it  not? 

Mr.  Dallas.  I  want  to  vote  for  half  of 
this  proposition,  but  against  the  other 
half. 

The  Chairman.  Inasmuch  as  it  seems 
to  be  desired,  though  it  is  not  according 
to  rule,  the  Chair  is  inclined  to  allow  a 
division.  He  would,  however,  venture  to 
suggest  that  great  confusion  would  grow 
out  of  the  adojition  of  one  part  of  the 
substitute  and  the  rejection  of  the  other, 
and  the  Chair  thinks  the  proper  way 
would  be  to  treat  the  proposition  as  an 
amendment  to  the  amendment. 

Mr.  Newlin.  Then  I  withdraw  the 
last  sentence  of  my  proposition  and  sim- 
ply propose  to  amend  the  pending  amend- 
ment by  substituting : 

"  That  the  right  of  trial  by  jury  shall  be 
inviolate,  but  may  be  waived  by  the  party 
in  all  civil  proceedings,  and  the  cause 
shall  be  determined  by  the  court  in  the 
manner  prescribed  by  law." 

The  Chairman.  The  amendment  to 
the  amendment  will  be  so  modified. 

Mr.  J.  W.  F.  White.  I  shall  vote 
against  the  amendment  now  pending,  and 
shall  propose  afterwards,  if  it  be  rejected, 
to  add  these  words  to  the  section  as  re- 
ported by  the  committee  : 

"But  the  Legislature  may  authorize 
the  courts  in  civil  cases  to  receive  the 
verdict  of  less  than  twelve,  where  the 
whole  number  cannot  agree." 

I  cannot  offer  that  as  an  amendment 
now,  but  for  the  reasons  which  I  gave 
the  other  day  I  am  opposed  to  fixing  in 


the  Constitution  the  number  that  shall 
render  a  verdict.  I  prefer  that  that  mat- 
ter shall  be  left  to  the  Legislature  or  to 
the  courts. 

Mr.  Newlin.  That  part  of  my  amend- 
ment is  withdrawn,  and  is  not  now  before 
the  committee.  It  is  only  the  simple 
question  of  the  waiver  of  a  jury  trial  in 
civil  cases  that  is  now  pending. 

Mr.  J.  W.  F.  White.  I  know  ;  but  I 
was  going  to  add  that  I  prefer  the  section 
as  reported  by  the  committee  or  the  sec- 
tion in  our  present  Constitution,  simply 
adding  to  it  the  words  which  I  liave  in- 
dicated. For  that  reason  I  shall  feel  con- 
strained to  vote  against  this  amendment. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Philadelphia  (Mr.  Newlin)  to  the  amend- 
ment of  the  gentleman  from  Mercer  (Mr. 
De  France.) 

The  question  being  put,  a  division  was 
called  for  and  the  ayes  were  thirty. 

The  Chairman.  There  is  not  a  majori- 
ty of  a  quorum  voting  in  favor  of  the 
amendment  to  the  amendment,  and  it 
therefore  falls. 

Mr.  Newlin.  I  ask  for  a  count  of  the 
House.  There  is  a  quorum  in  the  commit- 
tee rooms,  and  we  had  better  have  them 
here  to  vote. 

Mr.  Buckalew.  A  large  number  of 
members  are  in  the  side  rooms  not  ex- 
pecting that  the  vote  would  be  taken  so 
soon.  I  would  like  to  have  the  proposi- 
tion read  again. 

The  Chairman.  The  amendment  will 
be  read. 

The  Clerk  read  the  amendment  of  Mr. 
Newlin. 

Mr.  Buck alew.  I  understand  that  the 
Chair  has  not  announced  the  result  on 
that  proposition. 

Mr.  Harry  White.  I  thought  the  re- 
sult was  announced. 

The  Chairman.  The  Chair  announced 
that  there  was  not  a  majority  of  a  quorum 
in  the  affirmative  and  therefore  the  prop- 
osition fell.  The  question  now  recurs  on 
the  amendment  of  the  gentleman  from 
Mercer,  (Mr.  De  France,)  which  will  be 
read. 

The  Clerk.  The  amendment  is  to 
add  to  the  section  as  amended  the  words, 
"for  all  crimes  and  misdemeanors  now  ex- 
isting or  hereafter  to  be  created,  punish- 
able by  sixty  days'  imprisonment." 

The  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  section. 
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Mr.  J.  W.  F.  White.  I  now  move  to 
amend  the  section  by  adding  to  it  these 
words:  "But  the  Legislature  may,  by 
general  law,  authorize  the  courts  in  civil 
cases  to  receive  the  verdict  of  less  than 
twelve  when  the  whole  number  cannot 
agree." 

I  ask,  Mr.  Chairman,  the  indulgence  of 
the  committee  while  I  detain  them  per- 
haps longer  than  the  time  limited  by  the 
rule  with  an  argument  in  favor  of  the 
amendment  I  have  just  presented. 

In  the  laws  prepared  for  his  colony,  by 
William  Penn,  before  he  left  England,  in 
1682,  the  eighth  section  secured  the  right 
to  every  person  accused  of  a  crime  of  a 
trial  by  jury  of  twelve  peers  or  equals, 
and  in  capital  cases  a  preliminary  inves- 
tigation by  a  grand  inquest  of  twenty- 
four.  That  continued  to  be  the  law  of 
Pennsylvania  from  the  foundation  of  the 
colony  until  after  the  declaration  of  inde- 
pendence. Jury  trials  were  also  had  in 
civil  cases,  but  the  right  was  not  secured 
in  the  charter  or  fundamental  law  of  the 
colony. 

In  the  Constitution  adopted  Septem- 
ber 28,  1776,  chapter  XI  provided:  "That 
in  controversies  respecting  property,  and 
in  suits  between  man  and  man,  the  par- 
ties have  a  right  to  a  trial  by  jury,  which 
ought  to  be  held  sacred." 

The  sixth  section  of  Art.  IX  of  the 
Constitution  of  1790  was  in  these  words  : 
"The  trial  by  jury  shall  be  as  heretofoi-e, 
and  the  right  thereof  remain  inviolate." 

The  Constitution  of  1776  merely  secured 
the  right  of  a  trial  by  jury  in  civil  cases, 
without  fixing  absolutely  the  form  of  the 
trial.  The  Constitution  of  1790  fixed  and 
petrified  the  forms  and  peculiarities  of 
the  trial  by  jury  in  both  civil  and  crimi- 
nal cases,  and  made  them  unchangeable. 
The  Convention  of  1837  made  no  change 
in  Art.  IX,  and  our  Committee  on  the 
Bill  of  Rights  have  reported  this  section 
in  the  exact  words  of  the  Constitution  of 
1790. 

It  is  very  doubtful  whether  the  Con- 
vention of  1790  intended  to  prohibit  all 
change  or  improvement  whatever  in  the 
then  existing  forms  and  i^eculiarities  of 
trial  by  jury.  Most  likely  they  intended 
to  express  the  same  thought,  but  in  more 
condensed  language,  as  in  the  Constitu- 
tion of  1776.  But  the  courts  have  con- 
strued this  language  strictlj'  as  prohib- 
iting all  change,  and  while  it  remains  in 
our  Constitution  jury  trials  must  con- 
tinue with  all  the  peculiar  forms  and  fea- 
tures existing  prior  to  1790. 


Shall  we  continue  wedded  indissolubly 
to  all  these  old  forms  and  peculiarities? 
Shall  we  not  open  the  door  to  such  im- 
provements  as  may  be  rendered  necessary 
by  the  progress  of  society  and  the  ad- 
vancement of  jurisprudence? 

We  do  not  seek  to  abolish  trial  by  jury. 
It  is  the  pride  and  glory  of  English  juris- 
prudence. Neither  would  we  change  its 
essential  character  or  impair  its  efficiency , 
We  seek  rather  to  make  it  more  perma- 
nent, more  efficient  and  better  adapted  to 
the  intelligence  of  the  age  and  the  altered 
circumstances  of  society.  There  has  been 
a  wonderful  change  in  the  theory  of  gov- 
ernment, in  the  constitution  of  society, 
and  in  the  business  affairs  of  life,  in  the 
last  century.  What  was  necessary  and 
proper  a  hundred  years  ago  may  be  use- 
less now  and  may  be  an  evil  hereafter. 

It  is  not  proposed  to  interfere  with  the 
trial  by  jury  in  criminal  cases,  nor  to 
place  in  the  Constitution  any  change  in 
civil  cases.  The  proposition  is  only  to 
give  the  Legislature  power  to  make  a 
change  in  one  jmrticular,  if  public  opin- 
ion should  demand  it,  namely  :  To  au- 
thorize the  courts  in  civil  cases  to  receive 
the  verdict  of  less  than  twelve,  when  the 
whole  jviry  cannot  agree. 

At  present  the  courts  have  no  power  to 
receive  the  verdict  of  less  than  twelve. 
If  the  first  jury  cannot  agree,  they  must 
be  discharged ;  and  so  with  the  second, 
third,  or  any  subsequent  jury.  Is  that  a 
just  or  reasonable  rule?  Is  it  fair  to  either 
plaintiff  or  defendant  ?  When  a  jury  has 
heard  all  the  testimony  of  the  parties? 
the  arguments  of  their  counsel  and  the 
charge  of  tlie  court,  if  they  cannot  unani- 
mously agree  upon  a  verdict,  why  not 
permit  them  to  render  a  verdict  indicat- 
ing their  individual  opinions  for  the  in- 
formation and  further  action  of  the  court 
rather  than  discharge  them,  and  subject 
the  parties  to  the  vexation,  delay  and  ex- 
pense of  a  continuance  and  another  trial? 

A  glance  at  the  state  of  society  when 
jury  trials  were  instituted,  and  the  cir- 
cumstances which  led  to  the  adoption  of 
the  rule  of  unanimity,  will  show  the  ab- 
surdity of  continuing  the  rule. 

Jury  trials  were  instituted  in  the  barbar- 
ous ages  of  English  history,  when  men 
were  semi-savages,  before  the  birth  of 
modern  civilization,  and  when  commerce 
and  manufactures  were  almost  unknown 
A  jury  of  liis  peers  was  the  great  protec- 
tion of  an  Englishman  against  the 
tyranny  and  rapacity  of  his  sovereign. 
There   were  few  matters  of  litigation  be- 
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tween  the  subjects  except  in  reference  to 
the  possession  of  land.  At  first  the  juiy 
were  relatives  or  neiglibors  of  the  parties, 
and  were  called  as  witnesses  to  testify 
from  their  own  knowledge  to  the  former 
occupants  or  rightful  owners  of  the  land, 
or  the  character  of  the  parties.  The  law 
required  twelve  such  witnesses.  If  the 
jurors  first  summoned  could  not  all  testi- 
fy from  their  own  knowledge,  the  party 
might  call  others  until  he  had  produced 
twelve  who  could  thus  testify.  In  the 
ox)urse  of  time  the  jury  came  to  hear  the 
testimony  of  other  witnesses  and  gave 
tlieir  verdict  upon  such  evidence.  In  the 
first  stages  of  the  jury  in  this  modified 
character,  the  verdict  of  less  than  twelve 
was  received.  It  was  not  until  the  reign 
of  Edward  III  that  it  was  definitely  de- 
cided that  twelve  must  unite  in  a  verdict. 
But  even  then,  for  some  time,  it  was  al- 
lowed to  add  others,  if  the  twelve  first 
.impanelled  could  not  agree.  Finally, 
after  itwasfoi-lsidden  to  increase  the  num- 
ber, the  judge  carried  the  jurj^  with  him 
until  tliey  had  agreed,  or  compelled 
unanimity  by  fining  and  imprisoning 
those  who  refused  to  agree  with  the  ma- 
jority. 

In  those  early  trials  there  was,  gener- 
ally, a  single,  iDlain  and  sioiple  question 
of  fact  submitted  to  the  jury,  the  guilt 
or  innocence  of  the  defendant;  or  in  civil 
cases,  was  the  plaintiff  the  rightful  heir  of 
the  former  owner  of  the  land?  How 
widely  different  the  issues  now  submitted 
to  juries!  But  in  our  State  it  is  even 
more  so  than  in  England ;  for  here  we 
throw  into  the  j  ury-box  the  most  intricate 
and  complicated  affairs  of  business  life, 
Avhich  there  are  settled  in  a  court  of  chan- 
cery, without  the  intervention  of  a  jury. 

The  requirement  of  unanimity  in  the 
verdict  was,  perhaps,  a  wise  rule  in  the 
age  when  it  was  estalished.  It  was  in  the 
days  when  judges  were  appointed  and 
removed  at  the  whim  of  the  king,  and 
were  the  willing  instruments  of  his  hate 
and  crueltj'.  It  was  a  necessary  abutment 
to  the  great  bulwark  of  English  liberty. 
It  is  cherished  in  tlie  memories  of  English- 
men by  being  intimately  connected  with 
their  heroic  struggles  against  the  tyranny 
of  their  monarchs.  It  is  no  wonder, 
therefore,  that  they  cling  with  tenacity  to 
every  feature  of  the  old  trial  by  jury. 
But  many  of  the  best  minds  in  England 
and  on  the  Continent  have  pronounced 
against  the  requirement  of  unanimity, 
and  more  than  one  Commission  of  Parlia- 
ment has  urged  its  abolition.  The  great 
44— Vol.  IV. 


historian,  Hallam,  styles  it  "the  prepos- 
terous relic  of  barbarism."  Shall  we,  in 
this  country,  where  the  judges  come 
from  the  people  and  are  chosen  by  them  ; 
shall  we,  in  this  enlightened  age,  retain 
that  "relic  of  barbarism?" 

Examine  the  question  abstractly,  apart 
from  its  origin  and  traditions. 

First.  The  requirement  of  unanimity  is 
unreasonable. 

Twelve  men  are  impanelled  to  settle  a 
controversy  between  two  citizens.  They 
are  strangers  to  the  parties,  and  strangei-s 
to  each  other ;  chosen  by  lottery  from  a 
populous  county,  and  with  no  regard  to 
their  fitness  to  try  the  particular  case. 
They  are  packed  solid'  in  the  jury  box, 
expected  to  sit  like  statues- while  lawyers 
examine  witnesses  and  A\Tanglo  over 
questions  of  evidence  and  points  of  law; 
denied  the  privilege  of  taking  notes  of 
the  testimony,  and  incapable  of  under- 
standing the  drift  or  meaning  of  the 
wrangle  among  the  lawyers;  compelled 
to  sit  erect  and  silent  while  the  counsel  of 
each  party  repeats,  explains  and  mystifies 
the  evidence,  and  labors  earnestly  to 
make  them  take  diametrically  opposite 
views  of  the  case ;  and  after  several  da\'^s, 
perhaps  a  week  or  two,  thus  occupied  in 
the  trial,  they  are  expected  and  required 
to  come  to  a  unanimous  conclusion  !  No 
matter  how  complicated  the  circum- 
stances of  the  case ;  how  contradictory  the 
testimony  of  the  witnesses ;  however 
shrouded  in  doubt  and  uncei'tainty  the 
truth  may  be ;  yet  they  must  be  unani- 
mous or  give  no  verdict ! 

Would  any  two  good  business  men 
voluntarily  submit  any  matter  of  import- 
ance, on  which  they  honestly  differed,  tO' 
the  arbitrament  and  decision  of  such 
a  tribunal?  It  has  no  parallel  in  the 
whole  range  of  jurisprudence.  From  the- 
referees  before  a  county  squire,up  through 
all  kinds  of  arbitration,  in  all  legislative 
and  municipal  bodies,  up  through  all  the 
courts  of  the  land  to  the  Supreme  Court 
of  the  United  States,  the  majority,  or  some- 
number  less  than  the  whole,  is  sufficient 
lor  all  purposes  to  decide  the  most  mo- 
mentous questions.  Yet  this  anomaly  is 
retained  in  the  petit  jury;  and  by  some 
this  "relic  of  barbarism"  is  venerated  and 
cherished  and  held  as  sacred  as  the  law 
that  was  given  amidst  the  smoke  and 
thunders  of  Sinai. 

Second.  It  does  violence  to  the  oath  and 
conscience  of  jurors. 

The  jurors  are  sworn  that  they  "will 
well  and  truly  trj%  and  a  true  verdict 
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give,  according  to  the  evidence,  so  help 
them  God  !"  Each  juror  is  bound  by  his 
oath  to  render  a  verdict  according  to  the 
honest  convictions  of  his  own  judgment. 
Yet  in  many  cases  this  oath  is  disregarded, 
and  it  must  be  disregarded  or  no  verdict  be 
renderedr  In  very  few  cases  are  the  jurors 
of  one  mind  when  they  retire  to  consider 
their  verdict.  If  they  have  not  been  con- 
vinced during  the  trial  by  the  testimony 
and  the  arguments  of  counsel,  it  is  vain 
to  hope  they  will  be  convinced  by  the  ar- 
guments among  themselves.  In  a  few 
cases,  perhaps,  this  may  be  done,  where 
some  of  the  jury  are  intelligent  and 
discerningand  others  ignorant  and  stupid. 
But  in  the  great  majority  of  cases  where 
there  is  a  difference  of  opinion  on  the 
first  ballot,  a  verdict  can  only  be  secured 
by  a  compromise ;  a  compromise  of  their 
honest  convictions,  their  consciences  and 
and  their  oaths.  They  are  shut  up  in  an 
uncomfortable  room,  away  from  their 
homes  and  their  business,  deprived  of 
rest  or  proper  nourishment.  They  cannot 
be  relieved,  cannot  even  be  discharged, 
till  they  all  agree.  The  weak  and  feeble 
are  wearied  out  by  the  strong  and  deter- 
mined ;  the  true  and  sincere  yield  to  the 
reckless  and  unscrupulous.  And  very 
often  the  best  men  consent  to  an  unjust 
verdict,  rather  than  subject  the  parties  to 
further  vexation  and  costs  and  the  haz- 
ard of  another  jury. 

Third.  It  gives  an  undue  advantage  to 
the  defendant. 

In  criminal  cases  the  accused  is  pre- 
sumed to  be  innocent  till  proved  guilty. 
But  in  civil  cases  there  is  no  presumption 
in  favor  of  the  defendant.  True,  the 
plaintiff  must  make  out  his  case.  But  that 
is  often  done  by  producing  the  papers  on 
•which  suit  is  brought.  In  all  the  various 
matters  allowed  under  the  pleas  of  pay- 
ment and  set-off,  the  burden  of  the  proof 
is  on  the  defendant.  Very  frequently  the 
defendant's  plea  impeaches  the  honesty, 
or  the  moral  character,  of  the  plaintiff. 
Take,  for  instance,  an  action  on  a  deed, 
note  or  other  instrument  of  writing, 
where  the  defense  is  forgery.  The  plaiu- 
tiff  may  satisfy  eleven  of  the  jury  that 
the  paper  is  genuine,  yet  one  juror  may 
prevent  a  verdict  and  leave  the  plaintiffs 
character  under  a  cloud  of  suspicion. 
Take  also  an  action  of  libel  or  slander. 
One  juror  may  screen  the  libeller  from 
just  punishment  and  almost  certainly  fix 
a  gross  calumny  upon  an  injured  plain- 
tiff. So  also  in  the  numerous  cases  of  un- 
liquidated damages.    One  ignorant,  pre- 


judiced or  stubborn  juror  may  compel  a 
compromise  that  does  great  injustice  to 
the  plaintiff. 

In  criminal  cases  there  is  some  reason 
for  requiring  the  jury  to  be  unanimous. 
The  theory  of  the  law  is  that  where  there 
is  a  reasonable  doubt  of  his  guilt  the 
accused  should  be  acquitted.  If  one  of 
the  twelve  conscientiously  believes  him 
innocent,  perhaps  there  is  a  reasonable 
doubt  of  his  guilt.  But  that  is  not  the 
rule  in  civil  cases.  The  jury  must  weigh 
the  evidouce  and  find  according  to  the 
preponderance  of  evidence.  Why,  then, 
should  the  judgment  of  one  countervail 
the  judgment  of  the  other  eleven  ? 

Fourth.  It  invites  to  fraud  and  corrup- 
tion. 

The  party  who  wishes  to  prevent  a  ver- 
dict against  him  has  only  to  secure  one 
fast  friend  on  the  jury  and  his  end  is  ac- 
complished. The  opportunity  for  doing 
so,  and  the  ease  with  which  it  can  be  done, 
present  an  irresistible  temptation  to  a  cor- 
rujjt  man.  For  days  previous  to  the  trial 
he  is  mingling  with  the  jurors  and  con- 
versing with  them.  How  easy  for  an  art- 
ful, cunning  man  to  fill  with  prejudice 
or  poison  the  mind  of  some  inexperienced, 
unsuspecting  juror ;  or  by  sounding  them 
find  out  his  man  and  secure  him.  Then 
if  his  friend  is  not  called  at  fii'st,  by  re- 
peated challenges  he  can  nearly  always 
succeed  in  getting  him  on  the  jury. 

When  a  lawyer  has  a  bad  client  or  a  bad 
case,  lie  challenges  the  best  men  of  the 
jury  in  the  hope  of  getting  a  friend  af  his 
client's  or  a  man  that  he  can  influence: 
And  when  he  has  obtained  one  such  man 
on  the  jury,  how  confidently  he  relies 
upon  him,  if  not  to  win  his  case,  at  least 
to  hang  the  jury  and  prevent  a  verdict 
against  hiin.  If  the  majority  of  a  jury 
could  render  a  verdict  we  should  have  no 
such  disgraceful  struggles  in  courts  of  jus- 
tice. 

Is  there  a  lawj'er  on  this  floor  who  does 
not  know  from  his  own  experience  at  the 
bar  that  improper  influences  have  often 
controlled  verdicts? 

What  good  reason  can  be  given  for  con- 
tinuing the  requirement  of  unanimity? 
Does  it  secure  absolute  certainty  in  the 
correctness  of  the  verdict?  We  all  know 
that  such  is  not  the  case,  for  the  courts 
frequently  are  constrained  to  set  aside  the 
verdict  becavise  it  is  manifestly  unjust. 
Does  it  protect  the  defendant  from  an  un- 
just demand?  Possibly  in  some  cases  it 
may ;  but  in  such  cases  the  court  can  pro- 
tect   him    against    a  wrong    verdict  by 
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granting  a  new  trial.  On  tiie  other  hand, 
does  it  not  far  more  frequently  do  injus- 
tice to  tlie  plaintiflt?  One  man  in  twelve 
may  save  the  defendant ;  j'et  one  man  in 
twelve  may  do  great  wrong  to  the  plain- 
tiff. And  the  probabilities,  in  all  such 
cases,  are  eleven  to  one  that  the  plaintiff 
was  right  and  the  defendant  wrong. 

On  theory  and  principle  thei-e  seems  to 
be  no  good  reason  why  a  majority  of  the 
jury  in  civil  cases  should  not  be  allowed 
to  render  a  verdict.  But  in  deference  to 
the  old  rule  it  may  be  well  to  require  two- 
thirds  or  three-fourths.  This,  however, 
can  be  left  to  the  wisdom  of  the  Legisla- 
ture and  the  results  of  experience.  And 
if,  after  a  fair  trial,  it  is  not  satisfactory, 
the  old  rule  can  be  restored. 

Of  course  in  all  cases  where  the  jury 
are  not  unanimous,  the  defeated  party 
will  have  the  advantage  of  that  on  a  mo- 
tion for  a  new  trial.  The  parties  and  court 
will  also  have  the  benefit  of  the  individual 
opinions  of  the  j  ury .  This  will  be  of  very 
great  advantage ;  for  the  opinions  of  some 
jurors  is  entitled  to  far  more  considera- 
tion than  the  opinions  of  others.  Espe- 
cially will  this  be  valuable  in  cases  where 
the  damages  claimed  are  not  susceptible 
of  calculation,  but  rest  in  the  judgment 
of  the  jurors. 

There  is  a  vast  ditference  between  the 
court  and  jury  of  England  and  the  court 
and  jury  of  Amei-ica.  There  the  court  is 
the  representative  of  the  King  and  the 
jury  of  the  people ;  here  they  are  bo^ 
the  representatives  of  the  people,  in 
England  there  lingers  still  a  little  of  the 
old  jealousy  and  strife  between  the  crown 
and  the  commons ;  in  this  country  there 
should  be  none  of  that  feeling.  Here  the 
court  and  jury  are  not  antagonistic. 
Their  inclinations  and  sympathies  are  the 
same.  Instead  of  being  kept  in  a  jealous 
attitude  to  each  other,  (which  they  really 
sustained  when  the  jury  system  was 
established,)  let  them  be  brought  into 
closer  sympathy  and  union.  As  they 
have  the  same  object  in  view — the  due 
administration  of  justice — they  should 
mutually  assist  each  other. 

Let  the  old  forms  pass  away  with  the 
old  order  of  things  that  called  them  into 
existence.  Let  us  emancipate  our  jui'is- 
prudence  from  the  shackles  of  a  barbaric 
age,  and  permit  it  to  keep  pace  with  the 
advancing  column  of  an  enlightened 
civilization. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Allegheny. 


Mr.  Parsons.    I  aslc  for  its  reading. 

The  Clerk  read  as  follows : 

To  add  to  the  end  of  the  section : 
"But  the  Legislature  may  by  genera{ 
law  authorize  the  ci-urts  in  civil  cases  to 
receive  the  verdict  of  less  than  twelve, 
when  the  whole  number  cannot  agree." 

On  the  question  of  agreeing  to  the 
amendment,  a  division  was  called,  and  the 
Clerk  reported  twenty-nine  members,  less 
than  a  majerity  of  a  quorum,  voting  in 
the  aflirmative. 

Mr.  H.  G.  Smith.  Mr.  Chairman  :  Be- 
fore the  announcement  of  the  vote  is 
made  by  the  Chair,  I  call  for  a  count  of 
the  House. 

The  Chairman.  Xot  being  a  majority 
of  a  quorum  voting  in  the  affirmative,  the 
amendment  is  rejected. 

Mr.  II.  G.  Smith.  There  vras  a  major- 
ity of  those  present  voting  for  the  amend- 
ment.    I  call  for  a  connt  of  the  House. 

A  count  of  the  House  was  made,  and  the 
Clerk  reported  sexty-nine  members  pres- 
ent. 

The  Chairman.  The  question  is  on, 
the  section. 

Mr.  H.  G.  Smith.  I  think  the  vote 
ought  to  be  again  taken  on  the  amend- 
ment. At  least  a  dozen  members  have 
entered  the  Hall  since  the  amendment 
was  decided  lost. 

The  Chairman.  The  vote  on  the. 
amendment  will  be  taken  again.  The 
question  is  upon  the  amendment  of  the 
gentleinan  from  Allegheny  (Mr.  J.  W.  F.. 
White.) 

On  the  questioai  of  agreeing  to  the 
amendment  another  division  was  had, 
which  resulted  thirty-four  in  the  affirma- 
tive, and  thirty-six  in  the  negative.  So 
the  amendment  was  not  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  section. 

The  section  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows : 

Section  7.  That  the  printing  press  shall 
be  free  to  every  person  who  undertakes  to 
examine  the  proceedings  of  the  Legisla- 
ture or  any  branch  of  the  government, 
and  no  law  shall  ever  be  made  to  restrain 
the  right  thereof.  The  free  communica- 
tion of  tlioughts  and  opinions  is  one  of 
the  invaluable  rights  of  man,  and  eyery 
citizen  may  freely  speak,  write  and  print 
on  any  subject,  being  responsible  for  the 
abuse  of  that  liberty.  In  prosecutions  for 
the  publications  of  papers  investigating 
the  official  conduct  of  officers  or  men  in 
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public  capacities,  or  where  the  matter 
published  is  proper  for  public  informa- 
tion, tlie  truth  thereof  may  be  given  in 
evidence  ;  and  in  all  inclctments  for  libel 
the  jury  shall  have  the  right  to  determine 
the  law  and  the  facts  under  the  direction 
of  the  court  as  in  other  cases. 

Mr.  MAoCoNNEr^ii.  The  word  "men"  in 
the  second  sentence  of  the  printed  article 
should  be  "man."  I  ask  unanimous con- 
.sent  to  have  that  change  made. 

Mr.  Kaine.  How  about  the  word 
"thoughts,"  in  the  same  sentence? 

LIr.MAcCoNNEi.i-.     Tliat  word  is  right. 

Mr.  Dallas.  It  is  "thoughts"  in  the 
Constitution  of  1838,  according  to  our 
printed  copy  of  that  instrument. 

The  Chairman.  The  Clerk  informs 
the  Chair  that  the  word  in  the  otTBcial  copA-- 
;it  the  Clerk's  desk  is  "man"  and  not 
"men." 

Mr.  MacConnell.  Then  it  is  satis- 
factory, and'  I  withdraw  my  request  for 
unanimous  consent  to  change  the  word. 
I  only  ask  gentlemen  to  note  the  correc- 
tion on  their  files. 

Mr.  Dallas.  Mr.  Chairman :  I  now 
offer  to  amend  the  section  by  striking  out 
•ill  after  and  including  the  words  "in 
prosecutions,"  to  and  including  the  word 
"evidence,"  and  inserting  in  lieu  thereof 
the  following : 

"All  papei-s  relating  to  the  conduct  of 
officers  or  men  in  public  capacity,  or  to 
any  other  matter  proper  for  public  investi- 
gation or  information,  shall  be  privi- 
leged, and  no  recovery  or  conviction  shall 
be  had  or  sustained  in  any  suit  or  prose- 
cution, civil  or  criminal,  for  the  publica- 
tion thereof,  except  when  such  paper 
shall  have  been  maliciously  published, 
and  malice  shall  not  bo  presumed  from 
the  fact  of  i)ub]icatiOL\" 

INIr.  Chairman,  I  consider  this  the  most 
important  question  that  can  arise  in  con- 
sidering the  article  that  the  committee  of 
the  whole  has  now  before  it,  and  I  regret 
that  it  should  be  necessary  to  enter  upon 
its  discussion  at  so  late  an  hour,  when 
'many  of  us  have  become  naturally  wear^^ 
of  debate,  and  I  also  regret  that  in  pre- 
senting this  proposition  I  am  compelled 
to  encounter  a  more  serious  difficulty  in 
the  objection  that  we  all  have  to  altering 
any  portion  of  the  Bill  of  Rights. 

I  do  not  concur,  Mr.  Chairman,  in  the 
views  so  ably  expressed  by  the  gentle- 
man from  Indiana,  (Mr.  Clark,)  against 
our  power  to  make  any  alterations  in  the 
ninth  article.  I  do  not  doubt  our  power 
to  act  upon  it,  but  because  I  liave  come 


to  consider  this  article  as  the  charter  of 
my  most  sacred  rights  as  a  citizen  of 
Pennsylvania,  I  am  very  loth  to  lay  my 
hand  upon  it  in  any  particular,  and  I  say 
this  much  at  the  outset  in  order  that  dele- 
gates may  understand  that  in  otfering 
this  amendment,  I  believe  there  is  good 
reason  for  its  adoption,  and  that  I  do  not 
offer  it  flippantly  or  without  serious  re- 
flection. I  beg,  therefore,  that  I  may 
have,  for  the  little  I  have  to  say  in  sup- 
port of  this  proposition,  a  fair,  candid  and 
patient  hearing. 

I  want  that  this  committee  of  the  whole 
shall  understand  first  what  it  is  that  I  do 
not  ask  for  the  press  of  Pennsylvania.  I 
do  not  ask  that  its  freedom  shall  be  ex- 
tended one  jot  beyond  its  present  scope 
under  the  Constitution  so  far  as  the  pub- 
lication of  matters  relating  to  the  private 
conduct  of  private  individuals  is  con- 
cerned. On  the  contrary,  I  want  that 
every  man's  hoiise  shall  be  his  castle,  and 
every  man's  private  reputation  his  sacred 
jewel.  Do  not,  I  beg,  so  far  mistake  me 
as  to  suppose  that  in  the  proposition  I 
have  olfered,  and  am  now  advocating,  I 
ain  asking  for  the  press  the  right  to  trans- 
gress that  reasonable  restriction  which 
places  every  man's  private  conduct  and 
private  concerns  beyond  public  exposure 
through  the  press.  Precisely  what  I  do 
desire  by  this  amendment  is  that  in  all 
^  papera  aftecting  public  officers,  and  in 
all  publications  which  relate  to  public  af- 
fairs in  which  the  public  have  an  interest 
and  are  deeply  concerned,  the  press  of 
Pennsylvania  shall  not  be  j)resumed  to  be 
malicious,  but  that  malice,  when  alleged, 
must  be  proved  to  exist.  In  other  words, 
that  the  legal  presumption  shall  be  made 
accordant  with  the  presumption  in  fact 
that  public  matters  are  treated  of  in  the 
public  prints  for  public  reasons,  and  not 
for  the  gratification  of  personal  spite. 

We  have  had  a  class  of  cases  under  our 
law  of  libel  looking  in  the  direction  to 
which  my  amendment  points.  Still  we 
have  had  others  that  greatly  diverge  frou 
the  principle  upon  which  I  think  the  law 
of  Pennsylvania  should  be  established  in 
this  matter.  In  the  case  of  the  Republic 
against  Dennie,  reported  in  4  Yeates,  p. 
267,  the  Court,  Yeates,  Justice,  instructs 
the  jury  in  these  words : 

"That  if  the  production  was  honestly 
meant  to  inforin  the  public  mind,  and 
warn  them  against  supposed  dangers  to 
society,  though  the  subject  may  have  been 
treated  erroneously,"  *  *  *  *  *  * 
"as  the  judgments  of  the  jurj^  may  in- 
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ciine  them  to  think  individually,  they 
should  acquit  the  defendant."         -. 

That  is  the  eai-liest  case  upon  this  sub- 
ject in  this  State,  and  in  that  case  you 
will  observe  it  was  laid  down  that  if  a 
man  is  actuated  by  a  desire  simply  to  in- 
form the  public,  then,  though  he  may 
have  informed  them  erroneously  in  the 
judgment  of  the  jury,  still  he  is  to  be  ex- 
cused, because  the  element  of  malice, 
which  should  be  the  controlling  consid- 
eration in  determining  the  question  of 
guilt  or  innocence,  is  not  present. 

In  the  later  case  of  the  Commonwealth 
against  Sanderson,  decided  in  this  judi- 
cial district,  we  have  this  language  from 
the  court: 

"It  may  be  safely  laid  down  as  a  gen- 
eral law,  that  in  all  criminal  prosecutions 
the  motive  which  influenced  the  mind  of 
the  individual  charged,  at  th'^  time  he 
commits  the  alleged  offense,  is  the  crite- 
rion by  which  the  jury  are  to  determine 
his  guilt  or  innocence." 

"It  may  safely  be  asserted  that  the  act  of 
publishing  a  libel  is  not  of  itself  punisha- 
ble as  a  crime.  The  evil  motive  must  en- 
ter into  the  constitution  of  the  offense  of 
libel,  as  much  as  that  of  any  other  crime." 

This  case  was  afterwards  followed  in 
the  case  of  the  Commonwealth  vs.  the 
proprietors  of  the  Evening  Bulletin. 

Mr.  Chairman,  our  statute  law  upon 
this  subject,  which  I  refer  to  for  the  pur- 
pose of  getting  the  whole  subject  fairly 
before  the  committee,  is  as  follows : 

"If  any  person  shall  write,  print,  pub- 
lish or  exhibit  any  malicious  or  defama- 
tory libel,  tending  either  to  blacken  the 
memory  of  one  who  is  dead  or  the  rei^u- 
tation  of  one  who  is  alive,  and  therel^y 
expose  him  to  public  hatred,  contempt  or 
i-idicule,  such  person  shall  be  guilty  of  a 
misdemeanor." 

I  have  cited  the  cases  just  referred  to 
for  the  purpose  of  meeting  the  objection 
which  may  be  founded  upon  them,  that 
the  amendment  I  have  offered  proposes 
simply  to  incorporate  into  the  Constitu- 
tion what  is  now  the  law  of  the  State  of 
Pennsylvania. 

Mr.  Bartholomew.  Will  the  gentle- 
man from  Philadelphia  pardon  an  in- 
quiry ? 

Mr.  Dallas.    Yes,  sir. 

Mr.  Bartholomew.  Do  I  understand 
the  gentleman  to  imply  or  infer,  as  I  un- 
derstood him  to  mean  from  his  argument, 
that  there  is  a  legal  presumption  of  malice 
arising  now  from  the  publication  of  pa- 
pers as  to  official  conduct  ? 


Mr.  Dallas.  I  am  coming  now  to  the 
consideration  of  a  case  tried  in  this  Com- 
monwealth which  does  so  decide. 

Mr.  Bartholomew.  The  mere  publi- 
cation ? 

Mr.  Dallas.    Yes,  sir. 

Mr.  Bartholomew.     Without  proof? 

Mr.  Dallas.  Without  proof  or  ma- 
lice. 

Mr.  Bartholomew.  I  do  not  believe 
it. 

Mr.  Dallas.  I  have  answered  the  gen- 
tleman's question,  and  in  the  course  of 
my  argument  I  will  answer  it  further,  for 
it  is  directly  in  the  line  of  much  I  have 
to  say.  Now,  if  the  three  cases  which  I 
have  cited  were  the  settled  law  of  the 
Commonwealth,  and  if  it  were  not  possi- 
ble to  change  it ;  if  they  were,  there 
Avould  be  no  purpose  in  the  amendment 
which  1  have  offered,  because  they  do  de- 
cide that  in  every  case  the  ingredient  of 
malice  is  as  necessaiy  an  ingredient  of  the 
crime  of  libel  as  of  any  other  crime 
known  to  our  code,  and  they  throw  the 
burden  of  proof  of  malice  upon  the  man 
who  alleges  it.  But  that  is  not  the  set 
tied  law  of  Pennsylvania.  It  is  not  the 
unchangeable  law  of  Pennsylvania.  If  it 
were  the  settled  law  the  decision  which  I 
am  about  to  quote  could  not  have  been 
made ;  and  if  it  were  the  unchangeable  law 
I  would  not  ask  to  have  my  amendment 
inserted. 

Mr.  Chairman,  my  amendment  looks 
to  the  liberty  of  the  press — that  liberty 
which  has  always  been  held  by  the  people 
of  our  State  to  be  one  of  the  most  impor- 
tant safeguards  of  all  liberty.  If  the  de- 
cisions I  have  read  be  correct  law,  the  im- 
portance of  the  subject  is  such  that  they 
should  be  made  constitutional  law.  But 
these  decisions  are  not  uniform.  I  have 
in  my  hand  the  probably  latest  decision 
upon  this  subject  in  the  State  of  Penn- 
sylvania. I  refer  to  the  charge  to  the 
jury  made  by  a  judge  of  the  court  of 
common  pleas  in  this  district  (the  same 
who  decided  the  Bulletin  case)  in  the  case 
of  the  Commonwealth  against  Tayloi-. 
That  was  a  case  in  wliich  the  city  editor 
of  a  newspaper  called  the  Press  undei- 
took  to  report  upon  certain  doings  of  cer- 
tain persons  whom  he  designated  as  the 
"Whisky  Ring."  The  defendant's  very 
able  counsel  took  the  position  that  what 
had  been  published  had  been  asserted 
upon  proper  information,  and  upon  rea- 
sonable cause,  and  that  the  defendant  was 
entirely  free  from  malice  toward  those  to 
whom  the  article  alluded.     But,   sir,   he 
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was  not  permitted  to  show  the  rei^onable 
cause  for  that  publication,  nor  to  otl'er  a 
single  witness  in  rebuttal  of  the  mere 
forced  presumption  of  malice  on  his 
l)art,  which  the  Court  held  that  the  law 
attached  to  the  publication. 

In  the  charge  to  the  jury,  the  judge 
said  : 

"A  libel  is  a  malicious  publication. 
Malice  is  an  essential  ingredient  of  the 
offense.  It  is  therefore  important  that 
the  jury  should  understand  its  meaning." 

"Malice  is  a  legal  term,  and  implies 
much  more  than  a  particular  ill-will.  It 
comprehends  not  only  this,  but  also  wick- 
edness of  disposition,  hardness  of  heart, 
cruelty,  recklessness  of  consequences,  a 
mind  regardless  of  social  duty  and  bent 
on  injury  to  others,  whether  any  particu- 
lar person  is  intended  to  be  injured  or 
not." 

That,  let  it  be  noted,  was  said  as  appli- 
cable to  a  particular  libel  upon  a  particu- 
lar person  ;  and,  subsequently,  the  judge 
added  : 

"If  you  find  the  publication  being 
proved,  its  application  to  the  prosecutor 
established,  and  the  article  upon  its  face 
a  libel,  tending  to  defame  the  prosecutor 
and  to  blacken  his  character,  then  1  in- 
struct you  that  the  la\vjjres«m<?s  that  the 
act  was  malicious,  and  no  express  malice 
need  be  proved." 

That  is  the  direct  answer  to  the  gentle- 
man from  Schuylkill.  That  decision  has 
not  gone  to  the  Supreme  Court,  but  it  has 
been  reviewed  in  the  same  court  in  which 
it  was  uttered,  and  that  court  has  granted 
a  new  trial,  but  upon  grounds  other  than 
those  to  which  I  have  just  referred. 

Now,  sir,  I  am  not  commenting  upon 
that  charge  in  complaint  of  the  judge  who 
delivered  it.  I  have  no  such  petty  pur- 
pose to  serve.  I  quote  it  simply  for  the 
purposes  of  my  argument, and  I  insist  that 
it  shows  that  the  law  of  Pennsylvania  is 
not  just  and  fair,  or  if  it  be  just  and  fair 
it  is  not  so  clearly  settled  as  justice  to  a 
free  press  in  a  free  State  demands  that  it 
should  be. 

The  Chairmax.  The  Chair  is  obliged 
to  suggest  to  the  gentleman  that  his  time 
has  expired. 

Mr.  Stewart.  I  move  that  the  gentle- 
man have  leave  to  go  on. 

The  Chairman.  The  Chair  hears  n© 
objection,  and  the  gentleman  will  pro- 
ceed. 

Mr.  DalTjAS.  I  am  deeplj^  indebted  to 
the  Convention  for  this  courtesy,  for  upon 


this  subject  I  feel  warmly,  and  have  taken 
considerable  interest  in  it.  I  desire  now 
to  call  the  attention  of  the  committee  of 
the  whole  to  the  fact  that  the  section  as 
reported  bj'  the  Contimittee  on  the  Bill  of 
Kights  is  precisely  that  which  we  have  in 
our  present  Constitution  of  1838,  and  that 
in  turn  was  taken  word  for  word  from 
the  Constitution  of  1790 ;  so  that  from 
1790  up  to  this  year  of  1873,  the  constitu- 
tional law  of  the  State  of  Pennsylv^ania  as 
to  the  freedom  of  the  press  and  the  law  of 
libel  has  continued  unaltered. 

Mr.  Bartholomew.  Will  the  gentle- 
man allow  himself  to  be  interrupted  again? 
Mr.  Dallas.  Yes,  sir. 
Mr.  Bartholomew.  Does  the  gentle- 
man contend  that  from  a  publication 
against  another  any  presumption  arises 
that  it  was  done  maliciously?  Has  not 
tlie  preliminary  question  to  be  passed  up- 
on, first,  that  it  is  a  libel,  that  the  publi- 
cation itself  has  a  tendency  to  bring  a 
man  into  ridicule,  hatred  or  contempt  ? 
And  is  not  that  a  subject  that  the  court 
must  pass  upon  before  any  evidence  un- 
der such  a  bill  of  indictment  can  be  sub- 
mitted to  the  jury  at  all  ? 

Mr.  Dallas.  If  I  do  not  answer  the 
gentleman  fully  before  I  get  through,  I 
beg  that  he  will  call  my  attention  to  it  at 
the  close  ;  but  I  will  save  my  own  time 
and  husband  that  of  tho  committee  by 
answering  him,  not  here,  but  in  my  own 
way  and  in  the  proper  place  in  my  re- 
marks. 

Mr.  Chairman,  the  first  statutory  pro- 
visions upon  the  subject  of  libel  or  slan- 
der were  those  of  1275  and  1328,  known  as 
the  statutes  of  Scandalum  Magnatum. 
Those  statutes  had  in  them  not  one  word 
of  freedom  or  of  liberty  to  the  people  or 
the  press.  They  provided  only  that  any 
person  uttering  any  scandal  of  any  duke, 
baron  or  other  noble  or  great  man  of  this 
realm  should  be  severely  punished.  Such 
were  the  earliest  provisions  on  the  subject 
of  libel. 

In  1682  certain  laws  were  agreed  upon 
in  England  for  the  government  of  the  pro- 
vince of  Pennsylvania,  and  in  them  a 
slight  step  in  advance  was  made.  It  was 
tlien  provided  that  any  i:ierson  who  ut- 
tered any  scandalous  matter  against  any 
magistrate— and  then  came  the  advance— 
or  other  individual,  should  be  punished. 
But,  sir,when  we  reach  the  j-ear  1770, when 
tho  first  Constitution  of  the  independent 
State  of  Pennsylvania  was  to  be  framed, 
tlien,  from  the  glorious  atmospliere  sur- 
rounding those  then    charged  with   the 
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duty  of  making  our  Commonwealth's  fun- 
damental law,  there  breaks  upon  us  the 
glorious  light  which  discloses  that  "the 
people  have  a  right  to  freedom  of  speech, 
and  of  writing  and  publishing."  I  ask 
you  to  observe,  INIr.  Chairman,  how,  as 
the  liberty  of  tlie  people  advanced,  the 
freedom  of  the  press  advanced  with  it. 
Next  came  this  section  of  the  Constitu- 
tions of  1790  and  1838,  which  is  familiar  to 
all  of  us.  Through  this  Convention  is 
presented  the  first  opportunity  which  the 
people  of  P««nsylvenia  have  had  since 
1838  to  express  themselves  upon  this  sub- 
ject. 

Upon  the  question,  Mr.  Chairman,  of 
whether  or  not  the  people  should  take 
the  step  I  propose,  I  beg  the  patience  of 
the  committee  while  I  call  their  attention 
to  what  has  been  done  by  that  other  great, 
free  people  from  whom  we  have  derived 
our  libt^rty  and  laws,  upon  this  same  ques- 
tion, during  the  period  from  1838  to  this 
time.  What,  during  that  period,  has  be- 
come the  law  of  Great  Britain  upon  this 
subject? 

The  committee  will  observe  that  in  the 
amendment  I  have  otfered  I  have  used 
the  i^hrase  "privileged,"  and  that  I  pro- 
pose to  provide  that  all  papers  relating 
to  the  conduct  of  officers  and  men  in  pub- 
lic capacity,  or  to  any  other  matter  proper 
for  investigation  or  information,  shall  be 
privileged.  I  have  selected  that  word  as 
one  which  has  been  defined  to  mean  just 
what  I  desire  to  express.  In  the  case  of 
Wright  vs.  Wood  gate,  decided  by  Baron 
Parke  in  1851,  the  phrase  "privileged 
communication"  is  said  to  mean  that  "the 
occasion  on  which  the  communication 
was  made  rebuts  the  evidence prima/ade 
arising  from  a  statement  prejudicial  to  the 
character  of  the  plaintiflf,  and  puts  it  upon 
him  to  prove  that  there  was  malice,  in 
fact  that  the  defendant  was  actuated  by 
motives  of  personal  ill-will,  independent 
of  the  occasion  on  which  the  communica- 
tion was  made." 

The  term  "privileged  communioation," 
is  one  which,  in  a  confined  sense,  has  long 
been  well  understood  by  lawyers.  A  ser- 
vant who,  upon  applying  for  a  new  place, 
refers  the  person  to  whom  he  applies  to 
his  last  employer,  takes  the  risk  of  the 
answer  that  last  employer  may  make  as 
to  his  character  ;  and  no  matter  how  in- 
jurious the  reply  to  such  an  inquiry  might 
be,  the  party  making  it  is  to  be  held  clear 
of  any  presumption  of  malice,  because 
information  so  given  is  a  privileged  com- 


munication, and  this  is  a  very  familiar  il- 
lustration of  the  principle. 

The  reason  for  the  privilege  in  such  a 
easels  vei'y  clear ;  it  is  that  tlie  communi- 
cation is  made  upon  an  occasion  where 
the  parties  have  a  mutual  interest  in  the 
subject,  and  to  put  it  brieflv  upon  an  oc- 
casion on  which  there  really  can  be  no 
presumption  of  malice,  for  tlie  circum- 
stances negative  any  sucli  presumption, 
and  make  it  utterly  unreasonable  that 
malice  should  be  assuyned  to  exist,  and 
that  the  burthen  of  proving  its  non-exis- 
tence should  be  thrown  upon  the  party 
malving  the  communication. 

The  principle  which  I  have  endeavored 
to  explain  has,  as  an  examination  of  the 
cases  will  show,  been  extended  by  the 
English  courts  to  all  cases  of  public  em- 
ployment, or  ot  public  interest.  The 
whole  community  have  a  common  inter- 
est in  public  affairs.  The  whole  commu- 
nity have  a  right  to  receive,  through  the 
organs  of  public  opinion,  the  reflex  of  dif- 
ferent views  and  information  (the  best 
that  they  can  give)  iipou  all  matters  of 
public  importance ;  and  there  is,  there- 
fore, no  more  ground  for  presuming  malice 
in  such  cases  than  there  is  in  the  case  of 
seeking  for  private  employment  and  in- 
formation properly  given  in  relation 
thereto. 

Now  I  say,  Mr.  Chairman,  that  this  has 
been  the  view  of  the  English  courts  for 
some  time  past.  It  did  not  come  from 
them  suddenly  and  at  once,  but  the  prin- 
ciple has  grown  little  by  little  until  we 
finally  have  it  as  I  have  stated  it.  In 
support  of  this  assertion  I  will  hy  no 
means  trouble  this  committe  with  every 
case  that  would  sustain  it,  but  I  ask  their 
patient  attention  whilst  I  present  two  or 
three  of  them. 

In  the  case  of  Guthercote  vs.  Miall,  re- 
ported in  15  Meeson  &  Wellsby,  319,  which 
was  a  newspaper  case,  injurious  com- 
ments had  been  made  upon  a  sermon, 
and  not  only  ui^on  the  sermon,  but  upon 
the  acts  of  the  clergymen  as  well.  In  that 
case  Baron  Bramwell  said  : 

"Happy  for  us  it  is  that  it  is  true  that 
every  man  has  a  right  to  discuss  matters 
of  public  interest.  *  *  *  Whoever  fills 
a  public  position  renders  himself — again 
hapijily — open  to  public  discussion.  The 
plaintiff",  therefore,  in  my  mind,  did  not 
only  what  was  a  proper  subject  of  discus- 
sion, but  also  a  subject  of  reprehension 
*  *  *  and  this  subject  may  have  been 
dealt  with,  and  very  properly,  with  con- 
siderable animadversion." 
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The  judge  continues  to  characterize  the 
alleged  libel  as  "unworthy  of  an  educated 
gentleman,"  as  "calculated  to  expose  to 
contempt  and  aversion ;"  and  yet  he  says  : 

"Is  it  possible  to  say  they  are  fair 
and  reasonable  comments  upon  public 
matters?  I  really  do  not  see  it  for  my 
own  part ;  but  it  is  a  matter  for  your 
opinion.''^ 

And  he  left  it  to  the  jury.  He  did  not 
attempt  to  say  that  they  must  presume 
malice  even  from  an  article  which  he 
characterized  as  outrageous  and  unworthy 
of  a  gentleman  ;  but  he  said,  as  he  ought 
to  say  on  all  matters  of  fact,  that  whether 
it  was  malicious  or  not  was  a  matter  for 
the  jury  to  pass  upon. 

In  the  case  of  Kelly  vs.  Tinling,  which 
was  decided  upon  the  same  principles, 
Chief  Justice  Cockburn,  Lord  Chief  Jus- 
tice of  England,  in  speaking  of  a  newspa- 
per article  of  the  same  character,  held  the 
alleged  libelous  matter  to  be  upon  a 
"subject  of  public  interest,"  and  then 
said  : 

"Every  word  of  the  summing  up  of  the 

learned  judge  which  has  been  read,  (the 

same  which  I  have  jast  read,)  seems  to 

me  to  have  been  said  with  the  most  per- 

,  feet  propriety." 

And  in  a  subsequent  case,  as  recent  as 
1868,  the  same  learned  Chief  Justice  of 
England  said : 

"Our  law  of  libel  has,  in  many  respects, 
only  partially  developed  itself  into  any- 
thing like  a  satisfactory  and  settled  form. 
The  full  liberty  of  public  writers  to  com- 
ment on  the  conduct  and  motives  of 
public  men  has  only  in  very  recent  times 
been  recognized.  *  *  *  Newspaper 
comments  on  matters  of  public  interest 
are  privileged." 

And  what  that  word  "privileged" 
means,  I  have  already,  I  trust,  fully  ex- 
lilained. 

Still  later,  in  1872,  we  have  another  re- 
ported case  in  which  the  majority  of  the 
court,  consisting  of  judges  whose  names 
are  known  to  almost  every  man  in  this 
Convention,  because  the  most  of  us  are 
lawyers — Justices  Willes,  Byles  and 
Brett — used  this  language  : 

"  Upon  the  ground  that  every  man  has 
a  right  to  discuss  freely,  so  long  as  he  does 
it  honestly  and  without  malice,  any  sub- 
ject in  which  the  public  are  generally  in- 
terested ;  to  state  his  own  views  and  to 
advance  those  of  others  for  the  considera- 
tion of  all  or  any  of  those  who  have  a 
common  interest  in  the  subject ;  and  that 
whilst  he  docs  so  he  has  a  privilege  at- 


taching to  such  right  of  free  discussion  of 
the  same  character  which  has  been  held 
to  attach  to  numerous  instances  in  which 
liberty  of  speech  has  been  allowed  upon 
grounds  of  public  and  social  convenience, 
where  the  speaker  or  writer  and  the  per- 
son or  persons  addressed  have  had  a  duty 
or  interest  in  common,  the  existence  of 
which  has  been  held  to  rebut  the  infer- 
ence of  malice,  ***** 
the  jury  in  civil  cases,  equally  as  in  crim- 
inal cases,  are  the  proper  tribunal  to 
judge  the  question  of  libel  or  no  libel. 
But  it  is  not  competent  to  the  jury  to  find 
that,  upon  a  privileged  occasion,  relevant 
remarks,  made  fiona^dc  without  malice, 
are  libelous." 

I  will  refer  to  a  single  other  English 
case  very  recently  decided,  and  not  yet 
reported  in  any  book  of  rejwrts.  I  read 
from  a  newspaper,  where  the  Lord  Chief 
Justice  is  reported  to  have  used  the  fol- 
lowing language : 

"An  editor,  whose  business  it  is  to  com- 
ment upon  public  aflairs,  has  a  perfect 
right  to  comment  upon  Mr.  Odger's  con- 
duct, and  to  meet  him  in  the  strongest 
possible  way.  No  doubt  ridicule  may  be 
a  most  effective  mode  of  combating  such 
doctrines,  but  if  such  ridicule  is  fairly 
and  properly  done,  and  does  not  exceed 
the  fair  limits  of  comment  and  criticism, 
then  the  law  says  the  occasion  is  one 
where  the  presumption  of  malice  is  rebut- 
ted." 

Now,  sir,  as  I  promised,  I  have  read 
but  from  very  few  of  the  many  recent 
English  authorites  on  this  subject.  INIy 
intention  has  not  been  to  endeavor  to  urge 
upon  this  committee  that  English  prece- 
dents should  be  binding  on  this  Conven- 
tion, but  I  have  intended  to  show  that 
from  the  period  of  1790  to  this  time  the 
English  people  have  advanced  beyond  us 
in  this  matter,  and  that,  therefore,  there 
is  nothing  reasonable  in  the  suggestion 
that  because  we  find  this  section  in  our 
Bill  of  Rights  ot  1790  and  1838,  we  should 
be  satisfied  to  adopt  it  now  without 
change 

Recurring  again  to  my  amendment  for 
the  pui-pose  of  having  it  understood,  I  de- 
sire to  say  that  its  effect,  if  adopted,  will 
bo  this  :  That  even  proof  of  truth  will  not 
sanctify  malice  in  a  publication  upon  am' 
subject,  not  even  upon  a  matter  of  public 
interest,  but  that  an  accidental  mis-state- 
ment made  upon  probable  cause,  and  after 
fair  investigation,  and  in  relation  to  those 
public  affairs  in  which  the  whole  com- 
munity have  an  interest,  will  not  be  per- 
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mitted  to  consign  to  the  penitentiary  the 
proprietor  of  the  newspaper  who  may 
publish  it. 

I  am  informed,  Mr.  Chairman,  of  the 
objections  to  this  proposition.  The  prin- 
cipal one  is  that  its  adoption  -would  deter 
good  men  from  becoming  candidates  for 
public  position.  I  say  that  any  man  who 
fears  the  newspaper  press,  under  such 
guarded  freedom  as  I  ask  for  it,  had  bet- 
ter examine  his  own  conduct.  As  was 
said  by  one  of  the  English  judges  from 
whom  I  have  quoted,  every  man  who 
seeks  public  position  makes  proffer  of 
his  character.  The  tribunal  to  whom  he 
proffers  his  character  is  the  public. 

The  people  are  his  judges,  and  the  ad- 
A-ocates  on  the  one  side,  and  the  other  is 
the  press.  I  would  accord  to  these  advo- 
cates simply  the  same  privilege  tliat  you 
allow  to  advocates  in  our  courts.  Let  the 
door  be  open  to  free  statement  as  to  each 
candidate,  and  his  character  will  be  as 
fairly  and  justly  tried  in  that  tribunal  as 
it  would  be  in  any  other.  He  himself  has 
a  right  to  that  free  discussion,  and  it  is  bet- 
ter for  him  that  it  sliould  be  free  ;  and  the 
people  have  a  right  to  it,  and  it  is  abso- 
lutely necessary  they  should  have  it. 

Mr.  Chairman,  the  time  I  have  already 
occupied  admonishes  me  to  proceed  no 
further.  I  wish  simplj'  to  advert  to  one 
more  of  the  main  reasons  for  the  adoption 
of  this  amendment,  and  I  will  close.  The 
freedom  of  the  press  has  alwaj's  been  the 
people's  bulwark  against  their  rulers. 
Their  is  little  danger  to  the  people  from 
corrupt  Governors,  frona  bad  legislators, 
or  even  from  that  vilest  of  all  things,  a 
venal  and  wicked  judge,  if  they  can 
maintain  a  free  press.  But,  sir,  the  power 
of  corrupt  combinations  and  rings  of  poli- 
ticians is  greatly  to  be  feared,  and  if  the 
newspaper  press  of  this  city  and  of  Mio 
State  be  not  really  free  as  the  press  of 
England  is  free,  to  attack  bad  public  ser- 
vants fearlessly  and  boldly,  and  plainly 
to  drag  before  the  people  the  misdeeds  of 
those  who,  by  seizing  political  power, 
liave  become  our  masters,  we  will  be 
without  that  protection  which  alone  has 
proved  to  be  effective  against  wicked 
rulers  of  the  people  in  other  days  and 
countries. 

Mr.  H.  G.  SMiTn  and  Mr.  Caktkr.  I 
move  that  the  committee  rise. 

The  motion  was  agreed  to. 

The  committee  accordingly  rose,  and  the 
President  pro  tern,  having  resumed  the 
chair,  the  Chairman  (Mr.  Bigler)  report- 
ed that  the  committee  of  the  whole  had 


had  under  consideration  the  article  (No. 
18)  reported  from  the  Committee  on  Dec- 
laration of  Rights,  and  had  instructed 
him  to  report  progress  and  ask  leave  to 
sit  again. 

Leave  was  granted  the  committee  of  the 
whole  to  sit  to-morrow. 

RATIFICATION   OF  AMENDMENTS. 

Mr.  J.  Price  Wetherill  presented  the 
following  proposed  plan  for  securing  the 
votes  of  the  people  on  amendments  to  the 
Constitution,  which  was  referred  to  the 
Committee  on  Suffrage,  Election  and 
Representation : 

"The  amendments  proposed  by  this 
Constitution  shall  be  submitted  to  the 
qualified  electors  of  this  Commonwealth 

at  a  special  election  to  be  held  on  the 

Tuesday  of next.   The  said  election 

shall  be  held,  regulated  and  conducted  in 
the  several  counties  of  this  Common- 
wealth, according  to  existing  laws,  except 
that  the  return  judges  of  election  of  each 
county  shall  transmit  by  mail  to  the  Pres- 
ident of  this  Convention  a  triplicate  orig- 
inal return  of  the  said  election  within  five 
days  thereafter. 

"The  said  election  shall  be  held,  con- 
ducted and  regulated  in  cities  of  over 
one  hundred  thousand  inhabitants,  under 
the  authoritv  and  supervision  of  three 
commissioners  of  elections  in  each  of 
said  cities,  to  be  chosen  by  this  Conven- 
tion, upon  the  principle  of  a  limited  vote, 
which  said  board  of  commissioners,  or  a 
majority  thereof,  shall  appoint  for  eacli 
election  division  within  said  cities,  two 
canvassers,  to  register  voters,  and  one 
judge,  two  window  inspectors  and  two 
return  inspectors,  to  hold  the  said  elec- 
tion in  the  sq.id  divisions  rcsi^ectively ; 
said  commissioners  shall  also  have  the 
power  to  arrange  for  the  places  of  regis- 
tration and  election,  the  manner  of  asses- 
sing the  personal  tax,  when  and  to  whom 
payable,  and  directing  the  i^ayment  there- 
of into  tlio  proper  treasuiy,  and  shall 
have  power  to  fix  the  times  of  opening 
and  closing  the  polls,  to  direct  the  count- 
ing of  the  vote  hourly  or  otherwise,  and 
the  manner  thereof,  to  see  that  the  re- 
turn of  each  election  i^oll  shall  be  trans- 
mitted as  herein  directed,  on  the  day 
following  the  election,  and,  generally, 
the  said  board  of  commissioners,  in  their 
respective  cities,  shall  have  full  power 
and  authority  to  direct,  regulate  and 
make  all  provision  i^roper  and  necessary 
to  hold  and  conduct  the  said  election. 
The   commissioners  of   the  proper   city 
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and  county  shall  furnish  the  necessary- 
ballot-boxes,  stationery,  blanks  and 
books  necessary  to  hold  the  said  elec- 
tion, to  the  officers  of  each  election  poll, 
and  shall  cause  to  be  printed  and  posted 
the  said  registers  of  voters,  as  the  said 
board  shall  respectively  direct,  and  pub- 
lish the  proclamation  of  the  sherifif  of 
the  proper  county,  to  be  ma<le  by  him, 
for  the  holding  of  the  said  election.  The 
said  canvassers  and  election  officers  shall 
be  paid  by  the  proper  city  and  county 
for  their  services,  such  sums  as  the  said 
boards  shall  respectively  direct,  and  the 
said  commissioners  shall  be  paid  by  the 
proper  city  or  county  the  sum  of  five 
dollars  for  each  day  they  shall  be  actually 
engaged  in  their  official  duties,  and  each 
board  shall  have  the  power  to  appoint  a 
secretary  and  fix  his  compensation,  -which 
shall  be  paid  in  like  manner.  The  bal- 
lot of  each  voter  at  said  election,  shall 
have  printed  or  written  on  the  outside 
fold  thereof,  the  word  "Constitution," 
and  in  the  inside  the  words  "For  the 
Constitution,"'  or  "Against  the  Constitu- 
tion," and  as  to  any  amendment  that  may 
be  separately  submitted,  on  the  outside 

fold  thereof,   "The  amendment," 

and  on  the  inside  "  For  the amend- 
ment," or  "Against  the  amend- 
ment," and  the  said  commissioners  of  the 
proper  city  or  county  shall  cause  to  be 
printed  and  delivered  to  the  said  boards 
of  commissioners,  respectively,  a  suffi- 
cient number  of  the  said  ballots  for  use 
at  said  election,  at  least  twenty  days  prior 


thereto.  The  returns  of  the  said  election 
shall  be  laid  before  this  Convention  by 
the  President,  at  an  adjourned  session 
thereof,  on  the  fourth  Tuesday  thereafter, 
and  shall  then  and  there  be  counted,  and 
if  it  appear  therefrom  that  the  proposed 
amendments  to  the  Constitution  have 
been  adopted  by  a  majority  of  votes,  it 
shall  be  the  duty  of  the  President  of 
this  Convention  to  announce  and  declare 
that  the  Constitution,  so  amended,  shall 
be  thenceforth  in  full  force,  in  the  name 
and  on  behalf  of  the  people  of  the  Com- 
monwealth of  Pennsylvania." 

EXAMINATION  OF  SOLDIERS'  OKPHANS. 

Mr.  Stanton  presented  a  communica- 
tion from  Elizabeth  E.  Hutter,  president 
of  the  board  of  managers  of  the  North- 
ern Home  for  Friendless  Children,  Twen- 
ty-third and  Parrish  streets,  Philadel- 
phia, inviting  the  members  of  the  Con- 
vention to  attend  the  annual  examination 
of  the  soldiers'  orphans  in  the  institute 
connected  with  the  Home  on  Thursday, 
the  twenty-second  instant,  which  was 
read. 

Mr.  Lamberton.  I  move  that  the 
thanks  of  the  Convention  be  tendered  for 
the  invitation  just  received. 

The  motion  was  agreed  to. 

Mr.  Worrell.  I  move  that  the  Con- 
vention adjourn. 

The  motion  was  agreed  to,  and  (at  two 
o'clock  and  fifty-eighth  minutes  P.  M.) 
the  Convention  adjourned. 
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OJN^E    HUI!^DKED   Ai^D   FIFTH    DAY. 


Thursday,  May  22,  1873. 

The  Convention  met  at  half  past  nine 
o'clock  A.  M.,  Hon.  John  H.  Walker, 
President  pro  tempore,  in  the  chair. 

Prayer  by  Rev.  J.  W.  Curry. 

The  Joui-nal  of  yesterday's  proceedings 
was  read  and  approved. 

LEAVES   OF   ABSENCE. 

Mr.  Brodhead  asked  and  obtained 
leave  of  absence  for  Mr.  Curtin  for  a  few 
days  from  to-day. 

Mr.  WRianx  asked  and  obtained  leave 
of  absence  for  himself  for  this  afternoon 
and  to-morrow. 

Mr.  Broomall,  asked  and  obtained 
leave  of  absence  for  ISfr.  Davis  for  a  few 
days  from  to-day. 

Mr.  Hemphill  asked  and  obtained 
leave  of  absence  for  Mr.  Darlington  for 
the  rest  of  this  week. 

Mr.  Gilpin  asked  and  obtained  leave 
of  absence  for  himself  for  a  few  days  from 
to-morrow. 

Mr.  Beebe  asked  and  obtained  leave  of 
absence  for  Mr.  Minor  from  to-day,  on  ac- 
count of  illness. 

Mr.  Harry  White  asked  and  obtained 
leav^e  of  absence  for  himself  for  two  days. 

Mr.  Broomall  asked  and  obtained 
leave  of  absence  for  himself  for  to-morrow. 

PAY  OF   MEMBERS. 

Mr.  Brodhead  submitted  the  follow- 
ing resolution : 

Besolved,  That  the  President  be  and  he 
is  herel\v  authorized  to  draw  his  warrant 
in  favor  of  each  member  of  this  Conven- 
tion for  the  sum  of  one  thousand  dollars 
and  the  additional  mileage  ;  and  that  the 
further  consideration  of  the  pay  of  mem- 
bers be  postjjoned  for  the  present. 

On  the  question  of  proceeding  to  the 
second  reading  and  consideration  of  the 
resolution,  a  division  was  called  for. 

Mr.  H.  W.  Palmer.  I  call  for  the  yeas 
and  nays. 

Mr.  Ellis.  I  rise  to  a  point  of  order. 
My  point  of  oi-der  is  that  this  whole  sub- 
ject has  been  referred  to  the  committee, 
and  the  proper  mode  would  be  to  dis- 
charge   the    committee,      it    cannot    be 


brought  up  in  this  way  without  discharg- 
ing the  conjmitteo  from  the  consideration 
of  the  subject. 

The  President  pro  tern.  The  Chair 
rules  that  the  point  of  order  is  not  well 
taken.  The  suggestion  made  by  the  gen- 
tleman may  be  proper  to  be  urged  as  a 
reason  to  influence  members' votes;  but 
it  is  no  ground  for  over-ruling  the  resolu- 
tion as  out  of  order. 

Mr.  H.  W.  Palmer.  At  the  suggestion 
of  several  gentlemen,  I  withdraw  the  call 
for  the  yeas  and  nays  for  the  present. 

Mr,  Landis.  I  move  you,  sir,  that  the 
resolution  be  referred  to  the  select  com- 
mittee on  that  sucject. 

Mr.  Lilly.     That  is  not  in  order  now. 

The  President  pro  tern.  The  resolu- 
tion is  not  as  yet  before  the  Convention. 
The  question  is  on  proceeding  to  its  second 
reading. 

On  the  question  of  proceeding  to  the 
second  reading  and  consideration  of  the 
resolution,  a  division  being  called  for  the 
ayes  were  tw-^nty-tive,  which  being  less 
than  a  majority  of  a  quorum,  the  resolu- 
tion was  not  ordered  to  a  second  reading. 

DAILY  SESSIONS  OF  THE  CONVENTION. 

Mr.  Newlin.  I  submit  a  report  from 
the  Committee  on  Rules. 

The    Clerk   read    the    report   as    fol- 
lows : 
To  the  Constitutional  Convention : 

The  Committee  on  Rules  report  the  fol- 
lowing : 

Resolved,  That  the  Convention  sit  daily 
from  half-past  nine  o'clock  A.  M.  until 
three  o'clock  P.  M. 

JAMES  W.  M.  NEWLIN, 

Chairman. 

Mr.  Newlin.  1  move  to  proceed  to  the 
second  reading  of  the  resolution  attached 
to  the  report. 

Mr.  Lilly.  It  must  lie  over  under  the 
rule. 

Mr.  Nevvlin.  It  is  not  a  rule.  It  is 
simply  a  resolution.  This  subject  was 
referred  to  the  Committte  on  Rules  with 
directions  to  report  upon  it.  However,  on 
a  suggestion  that  is  made  to  me,  I  with- 
draw the  request  for  the  second  reading 
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of  the  resolution  for  the  present  and  will 
let  it  lie  on  the  table. 
The  President  pro  tern.    The  resolu- 
■  tion  will  lie  on  the  table. 

SALARIES   OF   MEMBERS. 

Mr.  Curry.  I  am  directed  by  the  se- 
lect committee  on  that  subject  to  make  a 
report  upon  compensation. 

The  Clerk  read  the  report  as  follows  : 

The  select  committee  appointed  by 
your  honorable  body  to  take  into  consid- 
eration the  amount  which  should  be  fixed 
as  compensation  of  members  and  report 
thereon,  respectfully  bej?  leave  to  report : 

First.  That  they  find  on  examination 
that  the  act  of  Assembly  by  which  the 
compensation  of  members  was  fixed  at 
§1,000  and  mileage,  &c.,  was  by  the  Legis- 
lature subsequently  repealed  and  the 
fixing  of  an  amount  of  compensation  was 
referred  directly  to  this  Convention. 

Second.  That  the  repeal  of  the  act  fix- 
ing the  compensation  at  Sfl,000  was  based 
upon  the  evident  fact  that  the  time  proba- 
bly occupied  by  the  Convention  would  be 
much  longer  than  originally  supposed  to 
be  necessary,  and  that  therefore  the  com- 
pensation as  originally  fixed  was  wholly 
inadequate  to  meet  the  just  expenses  of 
members. 

In  consideration  of  the  premises,  your 
committee  are  of  opinion  that  the  com- 
pensation of  members  should  be  fixed  at 
such  reasonable  sum  as  will  at  least  meet 
the  expenses  of  members  and  therefore 
report  the  following  resolution  : 

Besolved,    That    the    compensation    of 
members  of  this  Convention  be  and  here- 
by is  fixed  at  §2,500,  and  mileage  at  ten 
cents  a  mile  circular  for  two  sessions. 
J.  W.  CURRY, 
•T.  B.  GUTHRIE, 
Wm.  J.  BAER, 
M.  F.  ELLIOTT, 
A.  B.  DUNNING. 

The  resolution  was  ordered  to  a  second 
reading,  and  was  read  the  second  time. 

Mr.  D.  W.  Patterson.  I  move  that 
the  resolution  be  postponed  for  the  pres- 
ent. 

On  the  motion  to  postpone,  the  yeas 
and  nays  were  required  by  Mr.  Cochran 
and  Mr.  D.  W.  Patterson,  and  were  as 
loiiow,  VIZ.: 

Y  E  A  8 . 

Messrs.  Aincy,  Baily,  (Perry,)  Bannan, 
Uardsley,  Bigler,  Black,  Charles  A., 
Hrodhead,  Broomall,  Carter,  Cochran, 
Corson,  Fulton,  Gilpm,  Hemphill,  Kaine, 


Knight,  Lamberton,  Landis,  Lilly,  M'- 
Clean, Palmer,H.W., Patterson, D.W.,Pur- 
viance,  Sam'l  A.,  Rooke,  Ross,  Russell, 
Smith,  Henry  W.,  Struthers,  Walker, 
Wetherill,  Jno.  Price,  White,  Harry  and 
W^hite,  J.  W.  F.— 32. 

NAYS. 

Messrs.  Achenbach,  Addicks,  Andrews, 
Baer,  Bailey,  (Huntingdon,)  Baker,  Bar- 
clay, Bartholomew,  Beebe,  Bowman, 
Brown,  Buckalew,  Collins,  Cronmiller, 
Curry,  Davis,  De  France,  Dodd,  Dun- 
ning, Edwards,  Elliott,  Ellis,  Guthrie, 
Hay,  Hazzard,  Heverin,  Horton,  Law- 
rence, Lear,  MacConnell,  M^Culloch,  M'- 
Murray,  ISIann,  Mantor,  Mitchell,  Mott, 
Newlin,  Niles,  Palmer,  G.  W.,  Parsons, 
Patterson,  T.  H.  B.,  Patton,  Porter, 
Pughe,  Sharpe,  Simpson,  Smith,  Wm.  H., 
Stanton,  Stewart,  Temple,  Van  Reed, 
Wetherill,  J.  M.,  Wherry,  White,  David 
N.  and  Wright — 55, 

So  the  question  was  determined  in  the 
negative. 

Absent. — Messrs.  Alricks,  Armstrong, 
Biddle,  Black,  J.  S,,  Boyd,  Campbell, 
Carey,  Cassidy,  Church,  Clark,  Corbett, 
Craig,  Curtin,  Cuyler,  Dallas,  Darlington, 
Ewing,  Fell,  Finney,  Funck,  Gibson, 
Gowen,  Green,  Hall,  Hanna,  Harvey, 
Howard,  Hunsicker,  Littleton,  Long, 
MacA^eagh,  M'Camant,  Metzger,  Minor, 
Purman,  Purviance,  Jno.  N.,  Read,  John 
R.,  Reed,  Andrew,  Reynolds,  Runk, 
Smith,  H.  G.,  Turrell,  Woodward,  Wor- 
rell and  Meredith,  Presidenl — 45. 

Mr.  Reynolds.  I  am  paired  with  Mr. 
Church  and  therefore  ask  to  be  excused 
from  voting. 

No  objection  being  made,  Mr.  Hey- 
nolds  was  excused. 

The  President  pro  tern.  The  resolu- 
tion is  before  the  House. 

Mr.  Ainey.  I  offer  the  following  sub- 
stitute : 

Resolved,  That  a  warrant  be  drawn  in 
favor  of  each  of  the  several  members  of 
this  Convention,  by  the  President  thereof, 
on  the  State  Treasurer  for  §1,000,  less  such 
sum  or  sums  as  shall  have  been  already 
drawn  by  any  member  on  account  of  sal- 
ary. 

Mr.  Cochran.  Mr.  President :  I  hope 
that  the  amendment  offered  by  the  gen- 
tleman from  Lehigh  will  not  prevail,  for 
the  simple  reason  that  it  is  not  practical 
it  its  nature.  If  any  member  has  re- 
ceived any  part  of  his  compensation,  he 
has  simply  received  it  as  a  matter  of  ac- 
commodation private  to  himself  with  the 
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State  Treasurer.  The  warrant  would  ne- 
cessarily have  to  be  drawn  for  the  whole 
amount ;  and  of  course  the  warrant  being 
so  drawn  for  the  whole  amount,  the  State 
Treasurer  will  see  that  whatever  has  been 
paid  is  deducted  from  that  warrant. 

If  the  amendment  were  put  into  proper 
form  and  that  part  to  which  I  have  re- 
ferred stricken  out,  I  should  vote  for  it ; 
for  I  see  no  reason  why  the  members  of 
this  Convention  should  not  have  a  warrant 
drawn  in  their  favor  for  the  amount  of 
one  thousand  dollars  and  their  second 
mileage.  But  I  do  hope  that  this  Con- 
vention will  not  now  proceed  to  attempt 
to  fix  an  amount  of  salary  as  their  com- 
pensation. If  we  undertake  to  change 
the  compensation  which  was  originall3'' 
fixed  by  act  of  Assembly,  if  we  consider 
that  there  is  sufficient  reason  for  doing 
that,  let  us  at  least  know  what  service  we 
are  to  render  for  the  compensation  before 
v.'e  attempt  to  fix  it.  We  ought  certainly 
to  have  definite  data  as  to  time  and  ser- 
vice before  we  undertake  to  change  the 
amount  which  was  originally  appointed. 
It  is  impossible  for  us  to  do  that  to-day. 
There  is  not  one  member  in  this  House 
who  has  such  a  power  of  prescience  that 
he  can  foretell  when  the  sessons  of  this 
body  are  to  close;  and  until  we  do  know 
that,  I  insist  upon  it  that  we  are  not  com- 
petent to  deal  with  this  question  of  salary. 
We  have  not  sufficient  knowledge  to  fix 
satisfactorily  the  amount  of  compensation 
which  we  shall  finally  receive,  if  it  be  the 
opinion  of  the  majority  of  this  committee 
that  it  would  be  right  to  change  the  orig- 
inal sum  of  one  thousand  and  increase  it 
to  a  larger  sum. 

Xow,  sir,  on  that  question  1  am  not 
prepared  to  declare,  nor  is  it  important 
at  all,  what  my  individual  view  is,  but 
wlien  we  do  fix  our  own  compensation 
under  the  existing  statute,  let  us  at  least 
do  it  with  full  knowledge  of  the  time 
ihat  we  are  going  to  occupy  here  and  of 
the  compensation  which  would  be  right 
and  reasonable  for  that  time ;  but  do  not 
let  us  anticipate,  and  before  that  time  is 
reached,  or  any  man  can  determine  in 
his  own  judgment  how  long  our  session 
is  going  to  last,  to  fix  that  sum  at  what  I 
conceive  to  be,  with  due  respect  to  the 
committee,  the  enormous  amount  of 
§2,500. 

Mr.  Brodhead.  I  move  to  amend  the 
amendment  by  striking  it  all  out  and  in- 
sterting  as  follows : 

"That  the  President  be  and  hereby  is 
authorized  to  draw  his  v/arrant  on  the 


State  Treasurer  in  favor  of  each  member 
of  this  Convention  for  the  sum  of  $1,000 
and  the  additional  mileage;  and  that  the 
further  consideration  of  the  compensa- 
tion of  members  be  postponed  for  the 
present." 

The  Prksident  pro  tern.  The  amend- 
ment is  before  tlie  Convention. 

Several,  Delegates.  That  amend- 
ment has  just  been  voted  down. 

Mr.  Beeise.  I  move  to  amend  the 
amendment,  to  strike  out  §1,000  and  in- 
sert ^1,200. 

The  President  pro  tern.  It  is  not  sub- 
ject to  further  amendment. 

Mr.  Lear.  Is  the  subject  now  under 
discussion  the  various  amendments  to  this 
report  ? 

The  President  pro  tern  The  Chair  is 
of  opinion  that  it  would  not  bo  in  order 
to  amend  the  amendment  of  the  dele- 
gate from  Xorthampton  because  the  sulv 
stance  of  it  has  been  voted  down.  The 
Chair  will  entertain  the  motion  of  the 
delegate  from  Northampton,  although 
the  same  proposition  has  been  voted 
down;  it  is  now  presented  in  another 
shape,  it  having  been  before  presented  as 
a  separate  resolution. 

Mr.  Lear.  Mr.  President :  I  am  op- 
posed to  these  amendments  and  I  ana  op- 
posed to  the  resolution,  because  I  do  not 
think  they  meet  the  question  squarelj'. 
There  seems  to  be  a  disposition  in  these 
two  amendments  to  postpone  the  final 
consideration  of  this  question  to  some  fu- 
ture day.  I  voted  against  postponing  the 
consideration  of  this  subject  at  this  time, 
because  I  think  that  we  can  meet  it  now 
as  -vvell  as  we  ever  can,  and  I  am  prepared 
to  give  my  opinion  as  to  what  we  ought  to 
have  as  compensation,  or  at  least  as  to 
what  we  ought  to  have  if  it  had  been  left 
to  us,  as  well  as  if  we  stay  here  for  two 
years.  Although  I  believe,  as  I  believed 
at  the  time  I  was  elected  to  this  position, 
that  the  Legislature,  in  fixing  one  thou- 
sand dollars,  had  fixed  a  very  low,  and  1 
might  say  a  mean,  compensation  for  the 
members  of  this  Convention,  yet  ever^' 
man  who  was  elected  to  this  body  was 
elected  upon  an  implied  contract,  and  he 
undertook  the  job,  for  better  or  for  worse, 
for  that  sum.  The  man  who  "goes  back"' 
upon  it  to-day  acts  in  bad  faith  to  the  peo- 
ple of  this  Commonwealth,  who  expected 
tbat  the  members  of  this  Convention 
would  serve  for  one  thousand  dollars 
each ;  and  whatever  our  time  may  bo 
worth,  whatever  our  services  may  be 
worth  or  may  not  be  worth,  when  we  have 
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undertaken  upon  a  special  contract  to  do 
a  thing  for  a  certain  price,  we  have  no 
right  to  fix  our  compensation  by  a  quan- 
tuon  tneruit.  We  are  to  take  one  thou- 
sand dollars  each,  by  the  contract  we 
have  made.  If  it  is  an  improvident  one, 
if  we  do  not  get  properly  paid,  it  is  our 
own  fault,  for  contracting  too  late.  We 
came  here  of  our  own  accord,  and  we 
ought  to  keep  good  faith  with  the  people 
who  sent  us  here,  and  no  man  can  pro- 
perly recede  from  that  position,  it  seems 
to  me. 

What  I  wanted  to  do,  if  this  resolution 
had  not  been  loaded  with  impracticable 
amendments,  was  to  amend  it  by  striking 
out  "?2,500,"  and  inserting  ",?1,000,"  and 
then  dispose  of  the  subject,  and  not  have 
it  to  come  up  from  day  to  day  and  have 
the  sessions  of  this  Convention  prolonged 
from  time  to  time  to  see  how  much  we  can 
earn,  and  what  we  shall  get  for  the  time 
we  stay  here.  If  we  are  limited  to  a 
thousand  dollars,  we  may  be  limited  in 
the  duration  of  this  Convention.  If  we  are 
to  be  paid  according  to  what  our  time  is 
worth,  the  sessions  of  this  Convention 
mixy  be  interminable,  I  want  to  fix  it 
now,  and  let  every  man  know,  as  I  had 
supposed  he  did  know,  that  he  was 
serving  his  constituents  for  the  sum  of 
§1,000. 

This  question  of  compensation  is  as  prac- 
tical a  question  to  me  as  to  any  other 
member  of  this  Convention  ;  but  having 
undertaken  this  work,  however  much  I 
may  lose  by  the  operation,  I  intend,  if  I 
do  stay  to  the  end,  to  stay  for  the  compen- 
sation that  w^as  fixed  by  the  Legislature 
and  do  the  work  which  I  undertook  to 
perform  for  that  consideration. 

Mr.  De  France.  1  should  like  to  ask 
the  gentleman  a  question,  although  it  is 
rather  a  personal  mattei.  I  should  like 
to  inquire  how  much  the  gentleman's 
practice  at  law  in  the  county  of  Bucks 
since  he  has  been  a  member  of  this  Con- 
vention by  going  home  and  leaving  the 
rest  of  us  here  has  paid  him  ? 

Mr.  Lear.  I  am  prepared  to  answer 
that  question,  for  I  looked  at  my  fee 
book  a  few  days  ago.  For  the  six  months 
ending  on  the  twelfth  of  May,  of  this  year, 
my  practice  had  amounted  to  over  tlie 
sum  of  two  thousand  dollars  less  than  it 
did  during  the  corresponding  period  of  the 
year  before. 

Mr.  De  France.  That  does  not  answer 
the  question  fairly.  I  want  to  know  how 
much  money  you  made  by  the  actual 
practice  of  the  law  since  you  have  been  a 


member  of  this  Convention,  by  going 
home  and  keeping  the  rest  of  us  here? 
[Laughter.] 

Mr.  Lear.  I  do  not  think  the  gentle- 
man has  a  right  to  inquire  into  my  pri- 
vate business.  He  is  not  a  revenue  as- 
sessor. 

Mr.  De  France.  The  gentleman  is  un- 
der no  obligation  to  answer,  and  I  admit 
his  right  not  to  answer.  Bui  I  think  he 
has  told  me  that  he  has  been  away  as  long 
as  three  or  four  weeks  at  a  time  attending 
to  his  law  business. 

Mr.  Lear.  No,  sir;  I  beg  your  pardon. 
I  have  stated  what  I  think  is  pertinent  to 
this  question,  how  much  my  business  has 
fallen  off".  I  say,  during  six  months  it 
has  fallen  off  more  than  two  thousand 
dollars  from  the  corresponding  period  of 
the  year  before,  and  I  thmk  that  is 
answer  enough  to  the  gentleman's  ques- 
tion. 

Mr.  Hay.  I  desire  to  call  the  attention 
of  the  gentleman  wlio  offered  this  amend- 
ment to  one  question.  I  do  not  see  how 
the  amendment  as  offered  can  be  practi- 
cally carried  into  operation.  As  I  under- 
stand it,  the  amendment  is  to  direct  the 
President  of  the  Convention  to  draw  his 
warrant  for  the  sum  of  .$1,000  salary  and 
mileage  for  each  member.  How  are  the 
amounts  of  mileage  due  to  each  member 
to  be  ascertained  ?  The  amendment  may 
be  very  proper  in  spirit  and  it  may  be 
very  proper  that  it  should  be  adopted  ;  but 
there  must  be  some  mode  provided  by 
which  the  President  can  ascertain  the  ex- 
act amounts  for  which  he  is  required  by 
this  amendment  to  draw  warrants  upon 
the  State  Treasurer. 

Mr.  Brodhead.  I  apprehend  there 
would  be  no  difficulty  about  that.  We 
already  have  a  mileage  in  our  possession 
given  us  whilst  we  were  at  Harrisburg. 

Mr.  Hay.  That  is  the  mileage  of  mem- 
bers to  Harrisburg,  not  to  Philadelphia, 
and  will  not  be  of  the  slightest  assistance 
in  determining  the  sums  due  for  mileage 
to  this  c\ij. 

The  amendment  to  the  amendment  was 
rejected. 

The  President  pro  tern.  The  question 
is  on  the  amendment  of  the  delegate 
from  Lehigh  (Mr.  Ainey.) 

Mr.  Ainey.  I  desire  to  modify  my 
amendment  so  as  to  make  it  read  : 

"That  warrants  be  drawn  in  favor  of 
each  of  the  several  members  of  this  Con- 
vention by  the  President  thereof  on  the 
State  Treasurer  for  one  thousand  dollarsy 
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including  such  sum  or  sums  as  hiavo  been 
already  drawn." 

The  President  pro  tern.  Tlie  amend- 
ment will  be  so  modifled. 

Mr.  AiNEY.  On  tliat  amendment  I  call 
for  the  yeas  and  nays. 

Mr.  Hay.  I  desire  to  move  an  amend- 
ment to  the  amendment  oftered  by  the 
delegate  from  Lehigh,  striking  out  all  af- 
ter and  including  tlie  word  "including," 
so  as  to  leave  it  simply  a  proposition  for  the 
pajmient  of  one  thousand  dollars  to  each 
member  for  salary' ;  when  it  would  read 
as  follows  :  '^Resolved,  That  warrants  bo 
draW'U  in  favor  of  each  of  the  several 
members  of  this  Convention  by  the  Presi- 
dent thereof,  on  the  State  Treasurer,  for 
one  thousand  dollars." 

The  words  proposed  to  be  stricken  out 
seem  to  be  entirely  unnecessary  and  to 
assume — what  is  not  the  fact — that  the 
Convention  has  heretofore  authorized 
payments  to  be  made  to  its  members  on  ac- 
count of  salary. 

The  President  pro  tern.  The  question 
is  on  the  amendment  of  the  gentleman 
from  Allegheny  (Mr.  Hay)  to  the  amend- 
ment of  the  gentleman  from  Lehigh  (Mr. 
Ainey.) 

The  amendment  to  the  amendment 
"was  rejected. 

The  President  pro  tern.  The  question 
recurs  on  the  amendment  of  the  gentle- 
man from  Lehigh. 

Mr.  Cochran.  On  that  I  cxill  for  the 
ye?s  and  nays. 

Mr.  S.  A.  PuRViANCE.  I  second  the 
call. 

Mr.  Guthrie.  I  thought  I  had  the 
floor  before  the  yeas  and  na^'s  were 
called. 

Several  Members.  Call  the  yeas  and 
nays. 

The  President  pro  tern.  The  Chair  was 
not  aware  that  the  gentleman  from  Alle- 
gheny had  the  floor. 

Mr.  Guthrie.  I  rose  and  addressed 
the  Chair. 

Mr.  Cochran.  I  withdraw  the  call  to 
accommodate  the  gentleman  from  Alle- 
gheny. 

The  President  pi-o  tern.  The  Chair 
will  receive  the  amendment,  the  call  for 
the  yeas  and  nays  being  withdrawn. 

Mr.  Guthrie.  Then  I  ofler  the  follow- 
ing amendment  to  the  amendment  of  the 
delegate  from  Lehigh  : 

"  That  the  maximum  salary  of  dele- 
gates to  this  Convention  shall  be  §2,500, 
and  the  minimum  salary  shall  be  §1,000; 
that  each  member  may  draw  the  one  or 


the  other  sum,  as  his  conscience  may  dic- 
tate ;  and  tliat  tlie  President  of  the  Con- 
vention is  authorized  to  draw  his  warrant 
on  the  State  Treasurer  for  such  amount." 
[Laughter.] 

Mr.  President,  I  offer  this  amendment 
in  good  faith.  I  was  appointed  on  the 
committee  to  report  a  proper  salary.  I 
went  upon  the  committee  in  good  faith. 
One  of  the  members  of  tliat  committee  is 
absent.  Another  took  the  ground  that  if 
his  view  did  not  suit  the  committee  the 
committee  could  do  as  they  pleaged.  My 
view  of  tills  case  was  that  1  would  agree 
to  any  salary  that  the  majority  of  the 
delegates  of  this  Convention  would  sug- 
gest ;  and  I  understood  that  three-fourths 
or  five-sixths  of  the  Convention  were  in 
favor  of  some  salary  from  §2,000  to  §3,000. 
I  voted  in  committee  in  vavor  of  §2,500  as 
a  mean  betw^een  tlie  two.  I  believed  that 
sum  was  the  just  and  proper  amount  for 
the  services  of  the  delegates  in  this  Con- 
vention. But,  sir,  I  find  that  there  are  a 
great  many  gentlemen  here  who  wish  to 
appear  on  the  record  as  not  desiring  to 
draw  more  money  than  the  Legislature 
allowed  them  in  the  original  act.  I  de- 
sire to  give  them  an  opportunity  to  exer- 
cise their  conscientious  views  in  regard  to 
the  amount  they  liave  respectively  earned. 
I  believe  mj-self  entitled  to  §2,500,  or  I 
would  not  have  agreed  to  the  resolution 
reported  by  the  committee.  I  will  there- 
fore vote  for  it.  If  I  thought  I  was  only 
entitled  to  §1,000, 1  should  only  draw  that, 
and  no  more. 

Mr.  Brodhead,  I  should  like  to  ask 
the  gentleman  from  Allegheny  about 
the  time  that  the  committee  estimated 
this  pay  for ;  when  they  contemplated 
the  sessions  of  the  Convention  were  to 
end,  and  whether  this  is  the  pay  up  to  the 
present  time  or  to  be  for  the  whole  ses- 
sion ? 

Mr.  Guthrie.  I  estimated  that  to  cover 
the  entire  expenses  of  the  delegates  to 
this  Convention  ;  and  the  committee  sup- 
posed that  when  they  got  through,whether 
it  was  sooner  or  later,  the  §2,500  should  be 
their  whole  compensation. 

Mr.  Lilly.  Did  the  gentleman  and  the 
committee  in  offering  this  resolution,  take 
into  consideration  the  fact  that  some  of 
the  members  of  this  Convention  have 
been  in  the  habit  of  being  absent  for  three 
or  four  weeks  at  a  time  attending  to  law 
suits  all  over  the  country,  and  then  com- 
ing here,  walking  into  this  Hall,  and 
Avalking     out    again,    or    staying     long 
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enough  to  growl  at  persons  who  have  been 
here  doing  their  duty. 

Mr.  trUTHRiE.  As  far  as  I  am  con- 
cerned, I  did  think  of  that ;  but  I  did  not 
embody  it  in  the  resolution.  My  proposi- 
tion, however,  now  is  to  let  that  case  be 
settled  according  to  the  conscientiousness 
of  such  members.     [Laughter.] 

Mr.  W.  H.  Smith.  Mr.  Chairman: 
When  the  gentlemen  who  were  elected  to 
perform  the  duties  of  this  Convention 
agreed  to  take  the  honors  and  responsi- 
bilities of  the  position,  they  understood 
that  the  pay  of  each  member  was  to  be 
^1,000  salary,  $50  for  postage  and  station- 
ery, and  mileage  for  two  sessions  from, 
their  respective  homes  to  the  place  or 
places  where  their  sessions  might  be 
held.  It  was  also  understood  and  gene- 
rally believed  that  their  labors  would  be 
finished  in  sixty,  or  at  the  longest  ninety 
days.  I  have  no  doubt  that  most  of  the 
members  elect  or  to  be  elected  were  as- 
sured and  believed  that  the  time  to  be 
consumed  would  in  no  possibility  exceed 
the  last  named  period — ninety  days. 

And  the  Legislature  who  fixed  the 
compensation,  as  I  am  informed  and  be- 
lieved, had  this  view — in  obedience  to 
which  they  made  the  compensation 
§1,000.  They  based  their  action  on  the 
fact  that  the  sessions  of  the  Legislature 
lasted  about  three  months,  and  the  pay 
they  authorized  was  the  same  amount,  or 
about  the  same,  the  Legislature  received. 
But  our  sessions  have  already  continued 
for  nearly  twice  that  length  of  time,  and 
the  end  of  our  labors  is  not  yet — indeed 
no  man  here  can  tell  when  we  shall  get 
through.  Now,  sir,  suppose  thafc  we  shall 
be  able,  by  great  diligence,  by  avoiding 
all  filibustering  and  all  useless  discus- 
sions about  hours  of  session  and  adjourn- 
ment— suppose  that  we  shall  be  able  to 
finish  by  July  4th;  then  we  shall  have 
)3oen  employed  nearly  seven  months  on 
this  very  important  but  not  very  cheerful 
business. 

Now,  Mr.  Chairn-ian,  I  contend  that  the 
amount  fixed  by  the  committee  is  in  ex- 
act or,  perhaps,  liberal  accordance  (I  mean 
liberal  co  the  State)  with  the  views  of 
the  Legislature  which  voted  us  $1,000  for 
what  they  and  every  body  else  acquainted 
Avith  such  matters  supposed  would  be 
three  months'  service.  Every  man,  Mr. 
Chairman,  "hath  business  or  pleasure, 
such  as  it  is,"  and  I  do  positively  know, 
from  many  gentlemen  here,  who  are  by 
no  means  insensible  to  the  honor  of  shar- 
ing in  the  formation  of  a  new  Constitu- 


tion for  our  good  and  great  old  Common- 
wealth, who  would  never  have  sought  nor 
accepted  the  position  if  they  had  sup- 
posed, at  the  outset,  that  they  would  be 
expected  to  leave  their  homes  and  occu- 
pations months,  and  to  pay  their  own 
expenses  precedent  to  their  election 
and  during  their  term  of  service  for 
$1,000.  There  would  be  little  use,  Mr. 
Chairman,  to  aggravate  or  intensify  their 
reflections  on  this  point  by  calculating 
how  much  business  many  of  them  had 
sacrificed  by  their  absence  trom  home, 
but  I  reiterate  that  many,  very  many, 
would  nave  declined  the  proffered  honor, 
at  the  price  in  money,  if  they  had  dreamed 
that  they  were  to  be  away  from  their 
occupations  and  their  homes  for  seven 
and  a  half,  or  even  six  months.  It  may 
be  said,  and  truly  said,  that  some  of  our 
body  did  not  let  their  labors  here  inter- 
fere very  inuchviiih.  their  business  engage- 
ments, but  such  was  not  the  case  with  a 
majority,  or  else  we  could  not  have  had  a 
quorum  as  often  as  we  have  had  it ;  and  we 
must  even  compensate  those  who  served 
but  one  or  two  hours  of  the  day  as  well 
as  those  who  served  the  entire  twelve — of 
which,  I  must  admit,  there  were  but  few; 
you  could  count  these,  I  think,  on  the 
fingers  of  one  hand. 

Mr.  Chairman,  I  hope  this  report  of  the 
committee  will  be  adopted,  without  any 
unnecessary  fume  and  fuss.  I  hope  that 
all  buncombe  will  be  dispensed  with. 
If  there  be  any  gentleman  here  who  may 
think  that  he  done  the  State  much  ser- 
vice, but  who,  at  any  time  heretofore,  may 
have  taken  money  from  the  treasury  that 
he  did  not  earn,  or  that  the  law  did  not 
clearly  allow,  why,  in  Heaven's  name,  let 
him  not  burden  his  sensitive  soul  by  tak- 
ing all  that  the  committee  has  named  for 
his  labors  here  ;  let  him  leave  the  money 
in  the  much  abused  Treasury  of  the  State  ; 
but  those  who  do  not  stand  in  his  partic- 
ular category  are  not  bound  by  honor 
or  conscience  to  follow  his  penitential 
example. 

If  any  gentleman  here  would  like  to 
make  a  demonstration  against  the  report 
of  this  committee,  and  shall  forbear  for 
fear  of  being  styled  a  demagogue,  let  him 
not  hesitate  on  that  account,  but  let  him 
be  very  sure,  if  he  be  a  man  who  has  held 
office— legislative  office — that  his  former 
career  has  been  such  as  will  not  induce 
comparisons  ;  so  that  nobody  will  wonder 
how  ho  could  take  so  much  heretofore  and 
insist  on  taking  so  little  nowr 
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In  the  cure  of  diseases  I  believe  they 
sometimes  use  what  is  called  a  "liorse- 
ieech."  I  do  not  know  whether  this  plea- 
sant creature  is  so  styled  because  he  is 
used  for  the  depletion  of  the  veins  of 
equine  patients,  or  whether  he  is  called 
«'horse-Ieech''from  hissuperior  size.  This 
same  leech,  too,  has  a  traditional  daugh- 
ter (I  do  not  know  whether  she  be  mar- 
I'ied)  and  the  cry  of  the  horse-leech's 
daughter,asyouall  know,  is  "give  !  give!"' 
And  3'et  it  is  said  that  even  she,  engorged 
and  distended  to  bursting  with  her  rich 
and  ruddy  food,  has  been  known  to  lose 
her  powers  of  suction  and  to  drop  helpless 
from  the  almost  empty  vein  !  I  am  glad 
to  hope,  sir,  that  no  one  here  has  already 
sucked  so  much  from  the  life-blood  of  the 
State — which  is  chiefly  money — that  he 
feels  compelled  to  fall  away  from  the  pub- 
lic arteries  in  that  manner.  I  shall  not 
ask,  "Have  we  any  gorged  horse-leech 
among  us?" 

Mr.  Chairman,  there  is  a  favorite  toast 
that  is  very  much  used  by  the  friends  of 
political  aspirants  when  they  have  got 
themselves  counted  into  a  ward  or  town- 
shij),  or  even  a  higher  othce — you  have 
often  heard  it  warmly  and  admiringly  ut- 
tered— it  is  in  these  words:  "Higher  hon- 
ors await  him.''  The  country  is  full  of 
these  half-rewarded  aspirants,  whose  only 
care  is  to  obtain  advancement  and  to  get 
well  paid  for  it.  Now,  Mr.  Chairman, 
some  of  these  may  see  in  the  case  we  are 
considering  a  slight  difficulty.  There  has 
been  some  hard  talk  about  those  who 
took  back  pay  and  double  pay  at 
Washington,  and  these  ambitious  gen- 
tlemen (if  there  be  any  here)  would 
naturally  enough  be  bothered.  I  have 
only  to  say  that  if  any  one  of  these,  scorn- 
ing the  ignorant  present,  is  disposed 
with  Excelsior  for  his  motto  to  rush  up  the 
height  where 

"  Fame's  proud  temple  shines  afar," 

why  just  let  him  pass  on,  and  leave  his 
paltry  hire  behind  him;  let  him  refuse 
to  count  it  now,  and  count  on  the  refusal 
counting  him  double  hereafter. 

Mr.  Chairman,  I,  for  one,  am  not  to  be 
deterred  from  voting  what  I  think  to  be  a 
fair  remuneration  for  our  long  service  and 
our  expenses  here,  because  the  President 
and  Congress  unjustly  voted  and  signed 
themselves  back  and  double  pay.  The 
cases  are  not  parallel,  as  each  must  only 
answer  for  his  own  deeds  done  in  his 
respective  position.  It  is  certain  that  the 
people  at  V/ashington  did  set  an  example 
45— Vol.  IV. 


that  all  honest  men  should  sedulously 
avoid  and  continually  denounce.  But  it 
does  not  follow  that  because  the  President 
and  Congress  took  double  pay  for  their  la- 
bors, that  we  here,  being  certainly  as 
honest  and  faithful  as  they,  should  not 
get  more  than  /ia//pay  for  our  labors,  and 
no  re-imbursement  of  our  expenses,  and 
the  one  thousand  dollars  originally  tixed 
for  three  months  would  not  even  half 
I^ay  for  seven  months. 

The  gentleman  from  Bucks  (Mr.  Lear) 
has  said  that,  when  we  took  position  here, 
we  knew  we  were  to  get  .*;i,000  for  the 
term.  1  ask  that  gentleman  whether 
if  that,  as  he  says,  was  the  payment  under 
an  implied  contract,  if  that  contract  did 
not  also  imply  that  the  time  to  be  con- 
sumed was  to  be  not  over  ninety  days? 
The  time  we  nift.si  be  employed  will  not 
be  less  than  six  and  a  half  months.  And 
I  contend  that  if  §1,000  is  fair  and  proper 
pay  for  three  months,  §2,500  is  not  too 
much  for  six  and  a  half  months,  and  pos- 
sibly seven  and  a  half. 

Mr.  Lilly.  I  should  like  to  ask  the 
gentleman  from  Allegheny  a  question  be- 
fore he  takes  his  seat.  I  want  to  know  if 
I  understood  him  aright  to  say  that  the 
President  of  the  United  States  took  back 
pay  ? 

Mr.  W.  H.  Smith.  He  did  not  hand 
any  pay  back. 

Mr.  Lilly.     He  did  not  get  any. 

Mr.  W.  H.  Smith.    He  got  §100,000. 

Mr.  Lilly.  That  is  not  in  this  case, 
and  I  rose  to  contradict  it. 

Mr.  W.  H.  Smith.  He  gets,  by  the  act 
of  Congress,  .?100,000  more  than  he  would 
be  entitled  to  receive  by  the  law  as  it  stood 
at  the  time  of  his  election. 

Mr.  Mantor.  Mr.  President :  When  I 
took  a  seat  in  this  body  it  was  with  an  ex- 
press understanding  under  a  law  of  this 
Commonwealth  passed  by  the  Legislature 
of  the  State  that  I  was  to  receive  the  sum 
of  one  thousand  dollars  and  mileage  for 
every  mile  I  traveled,  not  exceeding  two 
adjournments.  I  went  to  the  city  of  Har- 
risburg  and  did  all  I  could  in  my  feeble 
way  towards  helping  to  organize  this  Con- 
vention. I  came  to  the  city  of  Philadel- 
phia,and  with  the  exception  of  three  days, 
when  I  acted  under  an  express  rule  of 
this  Convention,  I  have  never  been  out  of 
my  seat.  I  was  one  of  those  persons  who 
asked  the  favor  of  this  House  to  allow  me 
to  go  out  of  my  seat  on  that  occasion,  and 
the  House  voted  "aye."' 

Now,  sir,  we  are  met  this  morning  with 
this  question  of  compensation  ;  it  is  fairly 
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and  squarely  before  us,  after  the  legisla- 
tive body  has  duly  and  deliberately  con- 
sidered it,  and  concluding  that  it  had  not 
voted  us  money  enough,  reasonably  has 
extended  the  act  under  which  we  assem- 
bled in  that  respect.  Taking  this  position 
this  morning  I  stand  here  like  my  friend 
from  Alleg]ien3%  (Mr.  Guthrie,)  who 
moved  the  amendment,  and  I  shall  vote 
as  I  think  proper,  irrespective  of  any 
man's  opinion.  I  care  not  who  he  is.  I 
represent  a  constituency  which  can  read 
and  write,  and  I  believe  they  are  honest 
men,  I  believe  they  understand  their 
wants.  I  believe  they  are  able  to  see 
through  the  votes  which  I  cast  here  ;  at 
least,  thej'  have  heretofore  endorsed  what 
I  have  done  by  letter  and  by  personal 
compliments. 

I  stand  on  this  floor  this  morning  to  say 
that  inasmuch  as  the  Legislature  of  the 
Stateof  Pennsylvania  discovered  that  they 
had  made  an  error  in  voting  us  pay,  it  is 
the  duty  of  this  Convention  to  fix  such 
pay  for  its  members  as  it  thinks  they 
ought  to  have.  We  have  some  fair  and 
honest  men  in  communities  everywhere. 
We  have  also  ]nen  who  take  off  their 
liats  and  very  blandly  smile  and  bow  to 
everthing  that  is  said  in  order  to  court 
public  favor;  but  thank  God  while  I 
stand  in  a  public  or  private  capacity,  to 
that  class  of  men  P  never  propose  to  bow. 
I  stand  here  this  morning  to  say  that  I 
am  willing  to  give  to  ever\' delegate  upon 
this  floor  that  compensation  which  I 
think  he  deserves.  I  do  not  believe 
there  is  a  delegate  here  this  morning  who 
has  not  earned  over  and  over  the  amount 
of  money  even  tliat  has  been  proposed  to 
be  paid  him.  When  the  Constitution  of 
the  State  of  New  York  was  to  be  revised 
the  Legislatare  made  ample  provision,  as 
they  thought,  for  the  Convention  of  that 
State,  as  our  Legislature  undoubtedly 
thought  that  they  made  ample  pi'ovision 
for  the  payment  of  the  salaries  of  the 
members  of  this  Constitutional  Conven- 
tion. They,  sir,  appropriated  the  sum  of 
§250,000.  That  Convention  took  up  its 
work  very  much  in  the  form  that  this  did, 
offering  all  sorts  of  resolutions  before  the 
Convention.  I  doubt  whether  they  got 
the  Constitution  of  Illinois  as  often  in 
theirs  as  we  have  in  ours,  for  we  have 
had  it  time  and  time  over ;  but  they  pro- 
longed their  work,  and  when  you  look 
back  at  the  record,  which  I  liold  in  my 
hand,  it  will  be  plainly  discovered  who 
the  men  are  that  have  increased  our  time 
in  sitting  here.      I  thank  God  I  can  wash 


my  hands  and  say  I  am  not  one  of  them. 
The  Legislature  of  New  York  appropri- 
ted  the  sum  of  §2.50,000,  and  after  the 
New  York  Convention  had  sat  for  eight 
months  they  estimated  their  expenses 
and  found  that  the  expenses  of  that  Con- 
vention would  be  ^50,000,  and  they  even 
exceeded  that  sum.  Yet  the  incoming 
Legislature  never  complained  in  the 
State  of  New  York  or  declined  to  pay  the 
expenses  of  that  Convention. 

Now,  sir,  let  me  appeal  to  this  Conven- 
tion this  morning  to  look  at  this  matter  in 
a  careful  manner.  The  last  Constitutional 
Convention  met  in  1837  and  1838,  and  from 
that  day  to  this  we  have  lived  under  the 
Constitution  that  was  then  framed.  That 
Constitution  then  cost  the  State  of  Penn- 
sydvania  tlie  sum  of  about  §350,000  or  per- 
haps §400,000,  and  the  Constitution  has 
been  in  force  for  thirty-five  years.  This 
sum  is  not  so  much  as  it  has  cost  some 
of  the  American  churches  to  furnish  their 
children  with  Sabbath  school  books; 
and  the  §450,000  or  thereabouts  that  it 
has  cost  a  great  State  like  Pennsylvania, 
the  keystone  of  the  arch  of  the  Union,  for 
a  Constitution  during  thirty-six  years,  is 
a  small  sum. 

Yet  gentlemen  tell  us  this  morning 
that  our  compensation  should  be  merely 
§1,000;  and  why?  Because  the  Legislature 
first  thought  so?  That  law  is  repealed. 
No,  sir;  it  is  sycophancy.  It  is  worse 
than  that.  I  cannot  find  language  this 
morning  that  will  convey  my  idea  as  to 
what  I  think  would  be  the  motive  that 
Avould  cause  a  man  to  shrink  from  the 
responsibility  that  is  now  imposed  upon 
Its.  I  stand  here  to  saj'  that  I  am  willing 
to  give  to  every  delegate  here  a  reasonable 
compensation  for  his  service,  and  we  are 
borne  out  in  this  for  the  long  months  it 
has  taken  tip  ottr  time,  and  we  are  not3'et 
near  through  our  labors.  I  do  not  know 
that  that  compensation  ought  to  be  §2,500 ; 
I  do  not  know  that  it  should  be  §2,0lX); 
but  as  one  ntember  of  this  Convention, 
when  the  yeas  and  nays  are  called—"  and 
for  God's  sake  call  them  if  you  desire  to 
place  7nembcrs  upon  the  record  " — I  shall 
not  shriyikfrotn  responsibility  of  saying  that 
I  am  willing  to  give  each  delegate  a  just 
compensation,  believing  that  we  have  the 
right,  as  the  Legislature  has  justly  con- 
ferred it  on  tts,  to  determine  our  own  pay 
— and  whatever  that  pay  or  compensation 
may  be,  will  not,  in  iny  jttdguient,  ever 
reuiunerate,  at  least  tlioso  wlto  have  been 
faithfully  at  their  posts,     I  believe,  sir  : 
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"  What  conscience  dictates  to  be  done. 
Or  warns  me  not  to  do, 
Will  teach  me  more  than  hell  to  shun, 
And  more  than  Heaven  pursue." 

Mr.  Aine;y.  In  oflfering  the  aniend- 
Enent  which  is  now  under  discussion,  I 
did  not  intend  to  make  the  Convention 
say  thereby  that  §1,000  was  ample  or  a 
fair  compensation  for  the  service  ren- 
dered by  the  members  of  this  bodj',  for  I 
am  free  to  say  that  I  do  not  think  so.  All 
that  I  desire  or  intend  by  it  is  to  say 
thereby  that  this  Convention  will  not  fa- 
vorably entertain  directlj'-  or  indirectly 
anj''  proposition  to  fix  a  liigher  compensa- 
tion tlian  that  allowed  by  the  law  under 
which  we  were  elected. 

In  the  article  or  the  Legislature  we 
have  said,  and  by  almost  a  unanimous 
vote,  that  it  is  impreper  for  the  members 
of  the  Legislature  to  fix  their  own 
compensation.  Toting  monej^  into  our 
■own  pockets  is,  to  say  the  least,  a  del- 
icate thing.  The  practice  which  prevails 
-among  honorable  men  or  this  delicate 
•question  is  so  getieral  that  it  may  be  said 
to  have  become  a  rule.  In  perhaps  nine- 
ty-nine cases  in  every  one  hundred,  when 
the  directors  of  any  corporation  in  this 
State  come  to  vote  upon  the  question  of 
the  salary  of  its  president,  in  conformity 
with  that  rule,  and  as  an  act  of  propriety 
as  well  as  delicacy,  that  otficer  does  not 
vote,  hut  generally  withdraws  from  the 
sneeting  of  the  board  while  that  question 
is  decided.  I  suppose,  sir,  that  it  was  in 
conformity  to  and  in  recognition  of  the 
proprietj'  of  such  a  rule  that  we  decided 
to  prohibit  members  of  the  Legislature 
from  iixing  their  own  compensation.  The 
same  feeling  of  delicacy  and  propriety 
which  has  brought  the  rule  into  general 
practice  should  influence  us  in  our  action 
here.  We  shall  make  a  great  mistake,  in- 
my  judgment,  if  we  set  an  example  here 
of  thrusting  in  prominently  this  question 
of  salary  and  exhibiting  great  anxiety  as 
to  the  amount  we  shall  receive  as  compen- 
sation—whether it  be  few  hundred  dol- 
lars more  or  less.  We  can  leave  this 
question  with  safety  and  propriety  to  the 
Legislature  when  they  again  assemble. 
They  will  certainly  consider  it  in  a  liberal 
spirit  and  fully  compensate  members 
for  the  services  rendered  here.  If  they 
do  not  I  shall  be  satisfied  to  take  the 
§I,O0O  which  was  originally  intended,  and 
it  was  in  that  spirit,  and  that  alone,  that 
I  offered  this  resolution. 

I  agree  with  the  gentleman  that  §1,000  is 
a  very  small  compensation  for  the  time 


and  services  of  members  here.  It  is  too 
small.  Either  members  of  the  Legisla- 
ture are  paid  more  than  they  are  justly 
entitled  to,  or  one  thousand  dollars  is  too 
small  a  compensation  for  members  of  this 
Convention  ;  and  I  think  the  Legislature 
will  say  so  at  their  next  session  if  we  con- 
fide it  to  them,  as  1  earnestly  hope  we 
shall. 

Mr.  I  <K  France.  Does  not  the  gentle- 
man know  that  the  Legislature  repealed 
the  act  by  which  they  fixed  our  salary  and 
directed  us  to  fix  it,  and  is  there  any 
probability  that  they  will  hereafter  take 
the  responsibility? 

Mr.  AiNEY.  I  understand  the  Legisla- 
ture did  notdirec^us  to  fix  our  compensa- 
tion. They  simply  appropriated  SoOO,(X)i) 
for  defraying  the  expenses  of  this  Conven- 
tion, and  authorized  us,  if  we  chose,  to  fix 
our  compensation,  but  I  hope  we  shall  not 
stultify  ourselves  by  any  such  act  of  in- 
consistency. The  act  relates  to  the  paj'- 
ing  of  the  expenses  of  the  Convention. 

Mr.  De  FRA^'CK.  And  paying  the  sala- 
ries of  members. 

Mr.  BrcKAi>EW.  I  rise  to  appeal  to  the 
Convention  to  vote  on  this  subject  with- 
out prolonged  debate.  It  is  just  one  of 
those  questions  on  which  we  shall  ^ain  no 
advantage  by  keeping  it  on  the  anvil  and 
hammering  at  it  for  some  time.  The  plain 
fact  is  this:  The  Legislature  fixed  the 
compensation  of  the  meml)ers  of  the  Con- 
vention by  the  act  of  1S72,  and  in  1S73  they 
repealed  that  act  and  said  in  the  statute 
of  repeal  that  we  should  perform  that  duty- 
1  was  not  in  favor  of  that  disposition  of 
this  subject  at  Harrisburg,  Vuit  the  law- 
making power  which  controls  the  State 
Treasury,  without  whose  consent  not  one 
dollar  can  be  drawn,has  made  an  appropri- 
ation, conditioned  upon  our  execution  of 
this  dutv  which  the3'^  have  charged  upon 
us,  and  I  am  in  favor  of  performing  it.  It 
certainly  does  not  limit  the  powers  of  this 
Con  vention,and  therefore  is  not  obnoxious 
to  objection  on  the  ground  that  the  Legis- 
lature has  attempted  to  do  something  out- 
side of  its  province.  Now,  in  order  to 
execute  the  public  business,  and  to  per- 
form our  duty  in  a  proper  manner,  it  is 
necessary  for  us  to  perform  this  unpleas- 
ant duty  of  saying  how  much  the  mem- 
bers shall  be  paid ;  and  for  one  I  think  it 
-would  comport  with  our  dignity  and  our 
standing  with  the  public  if  we  would  qui- 
etly proceed  to  vote  on  this  subject,  each 
man  acting  on  his  own  individual  judg- 
ment as  to  the  proper  amount.  I  voted 
sg&inst  postponing  this  suibjeet,  because 
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if  we  postpone  it  it  will  be  up  again,  and 
after  a  little  while  will  get  into  the  news- 
papers and  be  discussed  from  the  Dela- 
ware to  Lake  Erie.  The  people  will  not 
complain  particularly  of  our  acting  on 
this  subject,  if  we  do  not  make  a  great 
fuss  about  it  ourselves. 

]Ntr.  J.  S.  Black.  Mr.  President :  I  am 
not  sure  that  I  understand  the  precise 
state  of  the  question,  but  I  wish  to  define 
my  position  on  the  subject  that  seems  to 
be  before  the  Convention. 

The  Legislature,  as  I  understand  it,  re- 
pealed the  law  which  fixed  the  salaries  of 
the  members  of  this  Convention  at  one 
thousand  dollars.  That,  so  lar  as  any  act 
of  the  Legislature  is  concerned,  left  us 
without  authority  to  receive  any  pay  at 
all ;  but  at  the  time  they  did  that  they, 
in  words,  appropriated  five  hundred 
thousand  dollars  to  be  disposed  of  among 
ourselves  as  we  might  think  proper.  Now, 
I  maintain  that  this  is  no  appropriation 
within  the  meaning  of  the  Constitution, 
which  forbids  that  public  money  shall 
ever  be  paid  out  of  the  treasury  except  in 
accordance  with  appropriations  made  by 
law.  If  the  Legislature  should  say  that  a 
certain  sum,  a  million  of  dollars — I  do 
not  care  what  words  they  use — shall  be 
placed  at  the  disposal  of  a  person  who 
has  a  claim  against  the  Commonwealth, 
whether  for  work  or  for  anything  else, 
and  that  he  may  take  as  much  of  it  as  he 
pleases  to  satisfy  himself,  that  would  be 
uo appropriation.  Itissimply  uncovering 
tlie  treasury  to  that  extent  and  saying 
th.ere  is  so  much  money  which  is  wholly 
unguarded,  and  you  can  go  in  and  grab  as 
much  of  it  as  you  like. 

This  is  not  a  new  question  to  me.  It  has 
occurred  once  before.  In  order  to  make 
aix  appropriation,  it  must  be  applied  in  the 
law,  or  there  must  be  some  mode  of  as- 
ce:;taining  how  much  roiiy  be  taken  by 
the  person  who  demands  it,,other  than  his 
t)wn  mere  Avill.  The  Legislature  cannot 
make  a  man  a  judge  in  his  own  cause. 

In  my  opinion,  therefore,  it  would  bet- 
ter comport  with  our  diguit.y  and  our 
standing  in  society  if  we  would  simply 
say  that  we  accepted  this  office  under  a 
law  which  authorized  us,  to  receive  one 
thousand  dollars,and  that  the  Legislature, 
having  thought  proper  in  its  wisdom  to 
repeal  so  much  of  the  law  as  gave  us 
that  compensation,  we  now  have  no  right 
to  receive  anything  at  all  until  the  Legis- 
lature shall  either  re-enact  the  repealed 
law  or  enact  some  other  law  which  will 
authorize  us  to  receive  another  sum.    I 


think  that  would  place  us  in  a  proper  po- 
sition. 

Mr.  BucKALEW.  I  should  like  to  ask 
the  gentleman  a  question.  I  desire  to  -n- 
quire  whether  he  has  read  the  act  of  1873? 

INIr.  J.  S.  Black.  It  does  not  make 
mucli  difference  whether  I  have  read  it  or 
not ;  if  I  am  right  about  its  provisions.  If 
I  am  wrong  let  my  friend  correct  me. 
[Laughter.] 

Mr.  BucKALE  w.  I  understand  he  raises 
the  question  of  power,  and  I  desire  to  call 
his  attention  to  the  language  of  the  act. 
It  says  this :  "And  the  amount  of  the 
salaries  of  the  members  and  clerks  and 
the  pay  of  the  officers  and  employes 
thereof,"  that  is,  of  the  Convention,  "shall 
be  fixed  by  the  said  Constitutional  Con- 
vention;" and  then  it  provides  that  the 
money  shall  be  paid  upon  warrant.  It  is 
not  a  mere  case  of  an  appropriation  of 
$500,000  to  the  expenses  of  the  Convention 
in  general  terms,  without  further  provi- 
sion. The  statute  specifically  provides 
that  the  particular  amount  shall  be  fixed 
by  this  Convention  ;  and  the  gentleman 
will  find  a  thousand  such  cases  on  the 
statute  book  in  the  last  feAv  yeara. 

INIr.  J.  S.  Black.  Then  there  are  a 
thousand  cases  in  which  the  Legislature 
has  misbehaved  itself  and  failed  to  perform 
its  duty,  and  I  think  there  are  not  only  a 
thousand,  but  ten  thousand,  such  cases 
as  that ;  but  the  question  is  whether  we 
shall  participate  in  the  wrong  and  help  to 
do  it. 

Mr.  BucKALEW.  The  gentleman  did 
not  understand  me.  My  point  is  this  : 
That  the  Legislature  appropriated  money 
for  a  particular  object,  and  made  the  com- 
mon provision  for  the  ascertainment  and 
fixing  of  the  amount  by  some  authority. 

Mr.  J.  S.  Black.  I  know  that  well 
enough,  but  I  say  the  Legislature  cannot 
jiass  a  law  like  that  and  call  it  an  appro- 
priation. There  must  be  some  other  mode 
of  ascertaining  the  amount  than  the  mere 
will  of  the  party  who  is  to  pocket  the  mo- 
ne3\  Suppose  an  act  were  passed  to  put  a 
million  of  dollars  at  the  disposal  of  the 
judges,  allowing  them  to  fix  their  own  sal- 
aries and  help  themselves  to  as  nuich  as 
they  chose  to  take  out  of  the  million. 
AYould  that  bean  a})propriation  by  law? 
The  Legislature  could  not  do  that  in  their 
own  favor.  If  the  Senate  and  Houseof  Rep- 
resentatives would  repeal  all  laws  fixing 
the  pay  of  their  members,  then  p;»ss  a 
law  appropriating  two  millions  to  satisfy 
them,  and  authorizing  each  member  to 
take  as  much  as  he  thought  fit,  would  the 
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gentleman  call  that  a  valid  act?  Would 
it  be  valid  if  the  appropriation  of  the 
gross  sum  were  coupled  witli  the  pro- 
vision that  each  separate  house  might 
determine  for  its  own  members  how 
much  they  would  take  ?  The  act  of  1873, 
which  the  gentleman  (Mr.  Buckalevv) 
has  read,  is  not  an  appropriation  of  the 
half  million  to  us,  but  an  expression  of 
■willingness  on  the  part  of  the  Legislature 
that  we  should  appropriate  it  to  ourselves. 
I  am  not  in  favor  of  accepting  the  invita- 
tion. 

I  am  much  inclined  to  think  that  we 
ought  not  to  take  more  than  the  one 
thousand  dollars,  even  if  we  had  a  right 
to  t^iko  more.  We  have  not  performed 
our  duties  with  such  diligence  and  indus- 
try or  attended  upon  the  business  of  the 
Convention  with  such  assiduity  as  to 
give  us  a  fair  claim  to  extra  compensa- 
tion.   [Laughter.] 

Mr.  Kaine.  The  gentleman  alludes 
to  himself,  I  suppose.    [Laughter.] 

Mr.  J.  S.  Black.  Certainl^^  I  said 
we,  and  of  course  I  alluded  to  myself  and 
others  like  myself. 

The  President  jjj-o  tern.  The  question 
is  on  the  amendment  to  the  amendment, 
offered  by  the  gentleman  from  Alleghen}- 
(Mr.  Guthrie.) 

Mr.  CtKiHRAN.  I  ask  for  the  readingof  it. 

The  Clerk  read  as  follows: 

^'That  the  maximum  salary  of  delegates 
to  this  Convention  shall  be  $2,500,  and  the 
minimum  salary  shall  be  §1,000 ;  that 
each  member  may  draw  the  one  or  the 
other  sum,  as  hisconscience  shall  dictate; 
and  that  the  President  of  this  Convention 
is  authorized  to  draw  his  warrant  on  the 
State  Treasurer  for  such  amount. 

Mr.  CocHKAN.     Mr.  Chairman  : 

Several  Delegates.  Question !  Ques- 
tion ! 

The  President  pro  tern.  It  is  not  in 
the  power  of  the  Chair  to  put  a  gentleman 
down. 

Mr.  CocHRATiT.  I  am  very  sorry  that 
gentlemen  think  it  worth  while  to  put 
me  down,  for  I  do  not  intend  to  occupy 
as  much  time  as  tliey  have  taken  in  call- 
ing for  the  question.  I  merely  wish  to 
say  this:  I  hope  this  a:nendment  will  be 
voted  down-  The  next  in  order  will  be 
the  amendment  of  the  gentleman  from 
Lehigh  (Mr.  Aine3^)  In  the  form  in 
which  that  amendment  is  placed  I  said 
before  that  I  could  not  vote  for  it.  I  have 
changed  my  mind  on  that  subject  since  I 
called  for  the  yeas  and  nays.  That  is  all 
I  wish  t«  say. 


On  the  qviestion  of  agreeing  to  the 
amendment  of  Mr.  Guthrie,  the  yeas  and 
nays  were  required  by  Mr.  Guthrie  and 
Mr.  Baer,  and  were  as  follow,  viz  : 

YEAS. 

Messi-s.  Achenbac.i,  Baer,  Baily,  (Per- 
ry,) Barclay,  Bartholomew, Beebe,  Brown, 
Church,  Corson,  Curry,  l)e  France,  Ed- 
wards, Guthrie,  MacConnell,  M'Culloch, 
M'Murray,  Mott,  Palmer,  G.  W.,  Patton, 
Pughe,  Smith,  Wm.  H.,  Stewart,  Van 
Reed  and  Walker— 24. 

NAYS. 

Messrs.  Addicks,  Ainey,  Andrews, 
Baker,  Bannan,  Bardsle\',  Bigler,  Black, 
Charles  A.,  Black,  J.  S.,  Bowman,  Brod- 
head,  Broomall,  Buckalew,  Campbell, 
Carey,  Carter,  Cassidy,  Clark,  Cochran, 
Collins,  Corbett,  Cronmiller,Davis,Elliott, 
Ellis,  Fulton,  Gibson,  Gilpin,  Gowon, 
Hanna,  Ilaj^,  Hazzard,  Hemphill,  Hev- 
erin,  Horton,  Kaine,  Lamberton,  Landis, 
Lawrence,  Lear,  Lilly,  Littleton,  M'Clean, 
Mann,  Mantor,  Mitchell,  Newlin,  Niles, 
Palmer,  H.  W.,  Parsons,  Patterson,  D.  W., 
Patterson,  T.  H.  B.,  Porter,  Purviance, 
Samuel  A.,  Read,  John  R.,  Reynolds, 
Rooke,  Ross,  Russell,  Sharpe,  Simpson, 
Smith,  H.  G.,  Smith,  Henry  W.,  S*^anton, 
Struthers,  Temple,  Wetherill,  J.  ^L, 
Wetherill,  John  Price,  Wherry,  White, 
David  N.,  White,  Harry,  White,  J.  W.  F., 
Worrell  and  Wright — 74. 

So  the  question  was  determined  in  the 
negative. 

Absent. — Messrs.  Alricks,  Armstrong, 
Bailey,  (Huntingdon,)  Biddle,  Boyd, 
Craig,  Curtin,  Cuyler,  Dallas,  Darlington, 
Dodd,  Dunning,  Evving,  Fell,  Finney, 
Funck,  Green,  Hall,  Harvey,  Howard,, 
Hunsicker,  Knight,  Long,  MacVeagh, 
M'Camant.Metzger,  Minor,  Purman,  Pur- 
viance, John  N.,  Reed,  Andrew,,  Riuik, 
Turrell,  Woodward  and  Meredith,  Presi- 
dent—'iA. 

The  President  pro  tern.  The  question 
recurs  on  the  amendment  of  the  delegate 
from  Lehigh  (Mr.  Ainey.) 

Mr.  Struthers.  I  was  so  unfortunate 
as  not  to  be  able  to  agree  in  all  respects 
with  the  committee  and  1  intended  to 
submit  iu  the  shape  of  a  minority  report 
my  reasons  to  some  extent.  I  now  how- 
ever, sir,  will  offer  an  amendment  as  a 
substitute  for  the  resolution  reported  by 
the  committee  and  the  amendment  now 
pending: 

"That  the  compensation  of  members  of 
this  Convention  shall  be  ten  dollars  per 
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day  and  t%vo  mileages,  and  that  the  Presi- 
dent be  authorized  to  draw  in  favor  of  the 
members  accordingly." 

The  Pkesident  jyro  tern.  The  que^^tion 
is  on  the  amendment  of  the  delegatefrom 
Warren. 

Mr.  Struthers.  Mr.  President  :  I 
have  presented  in  the  amendment  what  I 
intended  to  submt  as  a  minorit}'  report, 
stating  in  brief  the  reasons  for  my  position 
on  that  question.  In  the  lirst  place,  by 
tlie  act  of  Assembly  the  salary  was  fixed 
at  one  thousand  dollars  and  the  Legisla- 
ture seemed  to  have  acted  in  all  wisdom 
in  fixing  it  at  that  price.  They  fixed  it 
at  the  same  rate  that  was  allow  to  eaeh 
member  of  the  Legislature  for  a  legisla- 
tive session,  one  thousand  dollars.  They 
had  reason  to  believe,  and  I  think  very 
good  reason,  as  I  snppceed  before  I  ac- 
cepted a  nomination  at  any  rate,  that  it 
would  not  keep  us  more  than  theordinar;y' 
time  of  a  legislative  session,  about  one 
hundred  days;  but  we  find,  sir,  now,  that 
we  have  run  to  about  twice  that  amount 
of  time  already,  and  we  do  not  yet  see 
the  end. 

The  reasons  why  I  was  opposed  to  mak- 
ing the  report  on  this  subject  at  present 
and  asked  the  committee  to  defer  it  tor  a 
time,  were  that  we  could  not  yet  see  the 
end.  It  appeared  to  me  that  we  had  bet- 
ter have  postponed  the  report  fixing  the 
amount  for  a  while,  allowing  something 
to  be  drawn  on  account  of  each,  if  required 
or  desired  by  members,  and  let  it  jjass 
until  we  could  see  the  time  of  our  adjourn- 
ment. Then  we  could  have  some  fixed 
data  upon  which  to  base  a  reasonable,  a 
fair  and  equitahleadjustment  of  tlie  price 
which  ought  to  be  paid.  Inasmuch,  how- 
ever, as  it  has  come  up  in  this  shape — and 
I  am  very  sorry  that  a  discussion  of  this 
kind  has  occurred  on  the  subject — I  have 
looked  at  it  in  this  way  :  One  hundred 
days,  which  is  estimated  as  the  length  of 
a  legislative  session,  at  ten  dollars  j>er  day 
would  make  one  thousand  dollare.  Look- 
ing over  for  some  years  past  I  find  that  is 
about  the  average  pay  of  members  of  the 
Legislature,  ten  dollars  a  daj'. 

It  is  very  evident  tliat  the  Legislature 
intended  to  put  us  on  a  par  in  regard  to 
compensation  with  themselves.  "When 
they  found  our  labors  were  running  be- 
yond the  time  expected,  they  relieved  us 
from  that  by  repealing  the  act  of  Assembly 
fixing  the  compensation  ;  and  my  opinion 
is  it  would  be  very  fair  and  proper  for  us 
to  follow  the  lead  of  the  Legislature, 
adopting  the  reason  that  governed  them 
in  fixing  the  price,  and  I,  therefore,  have 


introduced  this  resolution  for  ^10  00a  day,. 
Let  it  be  estimated  and  it  will  make  it 
a]x)ut  as  nearly  a  just  compersfstion  as  we- 
can  get  at. 

Mr.  Harry  White.  Do  yoo  mean 
§10  00  for  each  actual  day's  session? 

Mr.  Struthers.  No,  to-  cover  aH  the 
time  from  the  commencement. 

Mr.  Harry  Whi"3B,  and  ottiers.  Then 
;you  ought  to  say  so  in  your  an:!endment,. 

Mr.  Struthers.  My  intention  and 
expectation  was  that  this  would  run  over 
the  whole  time  of  our  session,  ^10  00a  day, 
1  think  now  as  we  do  not  know  how  longr 
we  are  to  ren^ain  here,  we  eannot  see  the 
end,  we  have  not  got  through*in  eom- 
miittee  of  the  whole  yet,  and  we  have  all 
this  work  to  go  through  on  second  read- 
ing and  third  reading,  anci  we  are  now 
here  for  over  six  inonths,  and  it  api^ears- 
to  me  we  have  no  other  data,  no  reason- 
able ground  of  i>robability,  vipon  which 
we  can  place  a  determination  at  the 
present  time  of  the  compensation  we  ought 
to  have,  and  can  only  adopt  the  per  (Uev) 
principle  or  let  the  subject  go  over. 

Mr.  CsjRRY.  Mr.  President :  I  i-egret 
very  much  that  this  siibjeet  has  brought 
up  as  lauch  discussion  as  it  has.  I  ans 
sure  I  would  not  have  e>pened  my 
mouth  in  favor  of  my  report  had  it 
not  been  that  one  of  my  coiie^^gues  on  the- 
committee  has  made  a  niiiK>rity  joport,. 
which  neces^tates  my  saying  a  word  on 
this  question.  I  will  say  on  behalf  of  the 
committee  of  which  I  had  the  honor  to  be 
chairman  that  we  acteti  conscientiously  ; 
examined  the  existing  and  repealed  stat- 
utes on  the  subject.  We  took  into  consid- 
eiationevery  suggestion  as  toauiount,and 
agi-eed  to  report  a  sum  which  was.  neither 
the  highest  nor  the  lowest,  but  one  we 
thougliit  vf  as  j  ust.  So  fiu'  as  tlie  compensa- 
tion is  concerned,  I  am  quite  sure  that  two- 
thirds  of  the  delegates  in  this  Convention 
could  make  more  at  home,  not  only  in  the 
practice  of  Jaw  but  otherwise,  inside  of  one- 
month  than  we  have  here  proposed  to  give 
for  the  service  of  more  than  six  mouths- 
I  think  I  miglit  with  safety  say  that  many 
members  of  the  Convention  could,  at 
home  in  their  business,  have  made  more 
than  the  report  calls  for  since  the  Conven- 
tion has  been  organized.  I  am  sure  that 
our  constituency  will  not  say  that  it  is  ex- 
travagant, but  that  it  is  just,  because  the 
people  of  Pennsylvania  are  not  narrow- 
minded  n\en,  but  n^en  always  willing  to 
do  right  with  their  public  servants. 

I  claim  this  liberal  principle  at  least  for 
the  district  I  have  the  honor  to  represent. 
I  am  quite  sure  that  they  will  not  say  that 
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we  have  been  plundering  the  State  Trea- 
sury, that  we  have  been  playing  the  grab 
game,  but  that  we  have  been  simplj'  tak- 
ing a  fair  compensation,  which  is  not  too 
much,  nor  too  little,  in  case  we  can  close 
our  labors  inside  of  sixty  days;  but  if  we 
cannot  do  tiiat  it  will  not  pa\'  the  ex- 
penses of  tlie  members  of  the  Convention. 

Therefore  I  shall  vote  against  the  mi- 
nority report,  because  our  constituents 
would  say,  if  we  adopted  it,  that  we  were 
prolonging  the  session  of  the  ^Convention 
because  we  were  getting  ^10  00  a  day. 

Mr.  Broomall,.  I  oppose  the  report  of 
the  committee  because  it  proposes  to  pay 
to  men  wlio  have  not  been  ftvedaysin  at- 
tendance licre  the  same  compensation  that 
it  proposes  to  those  who  have  been  here 
regularly.  I  am  opposed  to  it  because  it 
makes  no  provision  for  an  equitable  ad- 
justment of  salary  in  case  of  resignation 
and  tilling  vacancies. 

I  therefore  move  that  the  report  and 
resolution  be  re-committed,  witli  instruc- 
tions to  report  some  equitable  plan  by 
which  delegates  will  be  paid  according  to 
actual  time  of  service,  except  in  cases  of 
absence  on  account  of  sickness  of  them- 
selves or  families,  and  by  which  the  sal- 
arj^  will  be  properly  apportioned  in  cases 
of  resignation  and  tilling  vacancies. 

The  Pkesident  pro  tem.  Tlie  question 
is  on  the  motion  to  re-cominit. 

Mr.  Bkoomall,.  Now,  sir,  I  call  for  the 
yeas  and  nays. 

Mr.  S.  A.  PuRViANCE.  I  second  the 
call. 

The  vote  was  taken  viva  voce  and  the 
motion  declared  rejected. 

Mr.  Broomalt..  What  became  of  my 
call  for  the  yeas  and  nays  ? 

The  President  pi-o  tern.  The  question 
is  decided. 

Mr.  AiNEY.  Your  call  was  not  sec- 
onded. 

Mr.  Beebe.    I  seconded  it. 

Mr.  Broomall.  It  was  seconded  by 
the  gentleman  on  my  right  (Mr.  8.  A. 
Purviance)  also. 

The  President  pro  tem.  The  Chair 
did  not  hear  them  and  he  has  decided  the 
question.  The  question  is  upon  the 
amendment  of  the  gentleman  from  Erie 
(Mr.  Struthers.) 

The  amendment  was  rejected. 

The  President  pro  tem.  The  question 
recurs  on  the  amendment  offered  bj'  the 
gentleman  from  Lehigh  (Mr  Ainey.) 

Mr.  Broomali..  Then  I  make  the  mo- 
tion to  re-commit  now, and  on  that  motion 
call  for  the  yeas  and  nays. 


Mr.  Stanton.  That  has  been  voted 
down. 

Tlie  President  pro  tem.  The  question 
is  upon  the  amendment  of  the  gentleman 
from  Lehigh. 

Mr.  BROOMAT.ii.  Other  business  has 
intervened  since  the  motion  to  recommit 
was  made,  and  I  now  renew  it. 

The  President  pro  tem.  The  Chair 
cannot  entertain  the  motion. 

Mr.  Broomai.i..  Otber  business  has  in- 
tervened and  the  motion  is  in  order. 

The  President  pro  tem.  The  question 
is  on  the  amendment  of  the  gentleman 
from  Lehigh  (Mr.  Ainey.) 

Mr.  Ainey.  In  order  that  no  further 
delay  may  be  had  on  this  subject,  and  as 
this  is  to  test  the  sense  of  the  House,  I  call 
the  yeas  and  nays. 

Mr.  Hemphill.     I  second  the  call. 

The  yeas  and  nays  having  been  re- 
quired, were  as  follow,  viz: 

YEAS. 

Messrs.  Ainey,  Baily,  (Perry,)  Bannan, 
Bigler,  Brodhead,  Broomall,  Cochran, 
Dallas,  Fulton,  Gilpin,  Gowen,  Hemphill, 
Knight,  Lilly,  Littleton,  Patterson,  1).  W., 
Purviance,  Samuel  A.,  Reynolds,  Rooke, 
Ross,  Smith,  H.  G.,  Smith,  Henry  W., 
Wetlierill,  J.  :M.,  Wetherill,  John  Price 
and  White,  Hurry — 25. 

X  AYS. 

Messrs.  Achenbach,  Addicks,  Andrews, 
Baer,  Bailey,  (Huntingdon,)  Baker,  Bar- 
clay, Bardsley,  Bartholomew,  Beebe, 
Black,  Charles'A.,  Black,  J.  S.,  Bowman, 
Brown,  Bnckalew,  Campbell,  Carey, 
Carter,  Cassidy,  Church,  Clark,  Collins, 
Corbett,  Corson,  Cronmiller,  Curry,  Davis, 
De  France,  Dunning,  Edwards,  Elliott, 
Ellis,  Fell,  Gibson,  Guthrie,  Hanna, 
Hay,  Hazzard,  Heverin,  Horton,  Kaine, 
Lamberton,  Landis,  Lawrence,  Lear, 
MacConnell,  M'Clean,  M'Culloch,  M'Miir- 
ray,  ISrann,  Mantor,  Mitchell,  Mott,  Niles, 
Palmer,  G.  W.,  Palmer,  H.  W.,  Parsons, 
Patterson.  T.  H.  B.,  Patton,  Porter,  Pughe, 
Read,  John  R.,  Heed,  Andrew,  Russell, 
Sharpe,  Simpson,  Smith,  William  EL, 
Stanton,  Stewart,  Struthers,  Temple,  Van 
Reed,  Walker,  Wherry,  White,  David  N., 
White,  J.  W.  F.,  Worrell  and  Wright— 
78. 

So  the  amendment  was  rejected. 

Absent. — Messre.  Alncks,  Armstrong, 
Biddle,  Boyd,  Craig,  Curtin,  Cuyler,  Dar- 
lington, Dodd,  Ewing,  Finney,  Funck, 
Green,  Hall,  Harvey,  Howard,  Hunsicker, 
Long,  MacVeagh,  M'Camant,  Metzaer, 
Minor,  Newlin,  Purman,  Purviance,  John 
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N.,  Runk,  Turrcll,  Woodward  and  Mere- 
dith, President— 29. 

The  Prp:sident  pro  te7n.  The  question 
recurs  on  the  original  resolution, 

Mr,  Leak,  I  move  to  amend  the  origi- 
nal resolution  by  striking  out  "§2,500" 
and  inserting  "f  1,000." 

The  President  pro  tern.  That  amend- 
ment is  before  the  Convention. 

Mr.  H.  W.  Smith,  I  call  for  the  yeas 
and  naj'S, 

Mr.  Lear.     I  second  the  call. 

Mr.  C,  A,  Black.  Mr.  President :  I  do  not 
intend  to  detain  the  Convention,  as  dele- 
gates are  somewhat  clamorous  for  a  vote.  I 
only  wish  to  give  a  reason  why  I  shall  vote 
against  this  amendment.  I  agree  with 
mj^  friend  from  Columbia,  (Mr.  Bucka- 
lew,)  that  this  Convention  has  full  and 
entire  power  over  this  question.  The  Leg- 
islature gave  us  abundant  authority  to  fix 
our  OAvn  salaries,  and  it  is  our  duty  to  do  it, 
I  also  think  we  ought  to  do  it  now  ;  other- 
wise we  will  be  troubled  with  it  time  and 
again  hereafter.  But  in  my  opinion  §1,000 
is  too  small,  as  the  session  has  already  been 
extended  far  beyond  all  reasonable  limits. 
At  the  same  time  I  think  §2,500  is  too 
large.  I  would  vote  for  §1,500,  and  I 
would  vote  for  §2,000,  but  I  think  that 
§2,500  is  too  large. 

This,  however,  is  only  my  opinion,  I 
do  not  say  it  to  influence  other  delegates, 
but  I  think  it  is  unreasonable  and  unjust 
to  gentlemen,  especially  from  distant 
parts  of  the  State,  to  come  here  for  a 
thousand  dollars,  and  the  session  already 
protracted  to  six  months.  The  amount, 
therefore,  in  my  opinion,  is  too  small,  and 
I  shall  vote  against  it;  and  at  the  same 
time  I  think  §2,500  is  rather  steep,  and  I 
would  prefer  it  at  §1,500,  or,  at  farthest, 
§2,000,  I  only  say  this  in  explanation  of 
my  own  vote;  and  I  think  that  we  should 
now  fix  it  at  the  proper  amount,  and  thus 
get  that  disturbing  element  out  of  the 
way  of  a  more  rapid  progress  of  the  busi- 
ness of  the  Convention. 

Mr,  Lilly,  I  am  in  favor  of  sending 
this  subject  back  to  the  Legislature  and 
t-iiking  the  §1,000  they  first  voted  us,  I 
think  we  should  send  it  back  to  them  to 
fix  a  greater  salary  ;  a  salary  sufficient  to 
pay  members  for  the  time  they  spend 
here,  I  know  many  cannot  aliord  to  come 
here  for  §1,000,  and  they  cannot  recover 
themselves  for  years  to  come.  Conse- 
quently', as  the  matter  of  fixing  the  sala- 
1  its  is  now  forced  upon  us  by  the  amend- 
ment, if  the  gentleman  in  front  desires  to 
fix  it  at  §1,000,  I^have  only  to  say  that  I 


shall  vote  for  the  report  of  the  committee 
on  that  account. 

The  President  pro  tern.  The  Chair  is 
compelled  to  state  to  the  delegate  Irom 
Carbon  that  when  the  yeas  and  nays  have 
been  called  debate  is  not  in  order.  ["Ques- 
tion,"    "Question,"] 

Mr,  Lilly,  1  only  desire  to  say  one 
word  further ["Question,"  "Ques- 
tion,"] 

The  President  jjro  <e?n.  The  yeas  and 
nays  have  been  called  and  the  Clerk  will 
call  the  roll. 

On  the  amendment  of  Mr.  Lear  the 
yeas  and  nays  were  taken,  and  were  as^ 
follow,  viz : 

YEAS. 

Messrs.  Ainey,  Baily, (Perry,)  Bannan, 
Brodhead,  Broomall,  Dallas,  Fulton,  Gil- 
pin, Goweii,  Knight,  Lear,  Littleton,  M'- 
Clean,  Newlin,  Palmer,  H.  W.,  Pieynolds, 
Rooke,  Ross,  Smith,  H.  G.,  Smith,  Heniy 
W.,   Wetherill,  J,   M.,  Wetherill,    John 
Price  and  White,  Harry — 23, 
NAYS. 
Messrs,  Achenbach,  Addicks,  Andrews, 
Baer,  Bailey,  (Huntingdon,)  Baker,  Bar- 
clay,     Bartholomew,      Beebe,      Biglor, 
Black,  Charles  A,,  Black,  J.  S.,  Bowman, 
Brown,  Buckalew,  Campbell,  Carter,  Cas- 
sidy,  Church,  Clark,  Cochran, Collins, Cor- 
bett,   Corson,  Cronmiller,  Curry,  Davis, 
De France,  Dunning,  Edwards,  Elliott,  El- 
lis, Gibson,  Guthrie,  Hanna,    liay,  Haz- 
zard,  Hemphill,  ileverin,  Horton,  Kaine, 
Lamberton,  Landis,Lawrence,Lillj',  Mac- 
Connell,   M'Culloch,   M'Murray,    Mann, 
Mantor,  Mitchell,  Mott,  Niles,  Palmer,  G, 
W,,  Parsons,  Patterson,  D.  W,,  Patterson, 
T,  H,   B.,  Patton,  Porter,  Pughe,  Purv=- 
ance,  Sani'l   A,,  Read,   John    R.,  Reed, 
Andrew,     Russell,      Sharpe,      Simpson, 
Smith,  Wm,  H,  Stanton,  Stewart,  Struth- 
ers.  Temple, Van  Read,  Walker,  Wherry, 
White,  David  N.,  White,   J.  W,  F.,  Wor- 
rell and  Wright— 78. 
So  the  amendment  was  rejected. 
Absent, — Messrs,  Alricks,  Armstrong, 
Bardsley,  Biddle,  Boyd,  Carey,  Craig,Cur- 
tiii,    Cuyler,  Darlington,  Dodd,    Ewing, 
Fell,  Finney,  Funck, Green,  Hall,  Harvey, 
Howard,    Hunsicker  ,Long,    MacYeagh, 
M'Cainant,    Metzger,     Minor,     Purinan, 
Purviance,     John    N.,     Runk,    Turrell, 
Woodward  and  Meredith,   Pi-esident — 31, 
Before  the  result  was  announced  : 
Mr,  Cassidy,     I  desire   to  call  the  at- 
tention of  the  President  to  the  fact  that  a 
nuntber  of  delegates  who  were  present  did 
not  vote.     Therefore,  I  ask  for  a  call  of 
•the  list  of  absentees,  under  the  rules. 
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The  absentees  were  railed. 

Mr.  Baer.  Before  the  vote  is  announced 
I  wish  to  ask  whether  this  House  can 
compel  members  who  are  in  the  House  to 
vote.  If  there  is  such  a  rule,  I  ask  it  to 
be  enforced. 

TJie  President  pro  tern.  There  is  no 
such  rule. 

The  result  was  announced  as  above 
stated. 

The  President  pro  tern.  The  ques- 
tion recurs  on  the  original  resolution. 

MrHEMPHiLiv.  I  olfer  the  following 
amendment :  Strike  out  all  after  the  word 
"  resolved,"  and  insert : 

"That  the  subject  of  the  compensation 
of  the  members  of  this  Convention  be  re- 
ferred to  the  next  Legislature." 

The  amendment  was  rejected. 

]N[r.  W.  H.  Smith.  I  appeal  to  the  mi- 
norit3%  Amendments  have  been  oflered 
the  same  in  substance  three  times  and 
been  voted  down  bj'-  a  vote  of  three  to  one, 
and  gentlemen  should  not  interfere  fur- 
ther with  the  progress  of  -he  deliberations 
here  by  oflfering  such  amendments  over 
and  over  again. 

Mr.  GowKN.  I  move  to  amend  by 
striking  out  ail  after  the  word  "  resolved," 
and  inserting : 

"That  the  compensation  of  members  of 
this  Convention  for  the  entire  session 
shall  be  as  follows : 

'■^ First.  For  those  members  who  reside  in 
the  city  of  Philadelphia,  §500. 

'■'■Second.  For  such  members  as  do  not 
reside  in  Philadelphia,  ^1,000. 

"And  that  under  no  circumstances  what- 
ever shall  any  member  receive  any  greater 
coinpensatiou  than  that  above  named." 

Mr.  Simpson.  It  is  evidently  the  in- 
tention of  some  few  of  the  meinbers  of 
this  Convention  to  fritter  away  the  whole 
daj'  upon  this  question.  The  majority  is 
decisive  and  we  may  as  well  come  to  a 
determination  upon  it  at  once,  and  I  there- 
fore call  for  the  previous  question,  to  have 
this  thing  disposed  of.    ["No  !"  "No!"] 

The  President  pro  tern.  Is  the  call 
for  the  previous  question  seconded  ? 
["No!"  No!"]  It  is  not  seconded,  and  the 
question  is  on  the  amendment  otiered  by 
the  gentleman  from  Philadelphia  (Mr. 
Gowen.) 

The  ai*endment  was  rejected. 

Mr.  J.  S.  Black.  I  offer  the  following 
amendment:  Strike  out  all  after  the 
word  "resolved"  in  the  original  resolu- 
tion and  insert : 

"That  the  members  of  this  Convention 
have  no  power  to  fix  their  own  salaries, 
and  the  Legislature  cannot  delegate  such 


power.  The  law  fixing  the  salary  at 
§1.000  being  repealed,  the  members  are 
enttiled  to  no  salary  until  the  General 
Assembly  shall  see  proper  to  re-enact  the 
same  law  or  some  other  on  the  same  sub- 
ject." 

The  President  pro  tern.  The  question 
is  on  the  amendment. 

The  amendment  was  rejected. 

The  President  pro  ttm.  The  yeasand 
nays  have  been  called  and  seconded  on 
the  original  resolution. 

Mr.  BucKAEEW.  I  beg  leave  to  say 
that  I  rose  three  or  four  times  and  ad- 
dressed the  Chair,  while  the  Chair  has  re- 
cognized others. 

The  President  pro  tern.  So  many 
delegates  rise  simply  for  the  purpose  of 
getting  up  that  it  is  impossible  for  the 
Chair  to  distinguish  when  a  gentleman 
rises  for  the  purpose  of  addressing  the 
Convention.  The  delegate  from  Colum- 
bia will  proceed. 

Mr.  Buckalew.  I  desire  before  this 
subject  passes  away  to  get  myself  right 
upon  the  record;  and  for  this  purpose  I 
desire  to  submit  a  motion  of  amendment 
which  has  not  been  made  and  will  indi- 
cate exactly  my  position.  I  move  to 
strike  out  the  words* "§2,500"  and  insert 
"§2,000."  I  do  it  for  the  purpose  of  keep- 
ing the  expenses  of  this  Convention  with- 
in the  appropriation  made  by  the  Legis- 
lature. 

The  President  pro  tern.  The  amend- 
ment of  the  gentleman  from  Columbia  is 
before  the  Convention. 

Mr.  Cochran.  1  move  to  amend  the 
amendment  by  striking  out  "§2,000"  and 
inserting  "|1,500." 

The  President  pro  tern.  The  ques- 
tion is  on  the  amendment  to  the  amend- 
ment. 

The  amendment  to  the  amendment 
was  rejected. 

The  President  pro  tcm.  The  ques- 
tion recurs  on  tlie  amendment  of  the  gen- 
tleman from  Columbia,  (Mr.  Buckalew,) 
to  strike  out  "§2,500"  and  insert  "§2,000." 

The  yeafl  and  nays  were  required  by 
Mr.  Bartholomew  and  Mr.  Buckalew  and 
were  as  follow,  viz. : 

YEAS. 

Messrs.  Baily,  (Perry,)  Bailey,  (Hunt- 
ingdon,) Bartholomew,  Beebe,  Bigler, 
Black,  Charles  A.,  Broomall,  Brown, 
Buckalew,  Carter,  Clark,  Cochran,  Cron- 
miller,  Dallas,  Dodd,  Ellis,  Fell,  Gibson, 
Kaine,  Lamberton,  Landis,  Lawrence, 
M'Murray,  Mantor,  Patterson,  T.  H.  B., 
Porter,  Purviance,  Sam'l  A.,  Read,  John 
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R.,  Reed,  Andrew,  Reynolds,  Russell, 
Sharpe,  Smith,  H.  G.,  Struthers,  Walker, 
White,  David  N.,  White,  Harry,  and 
Wright— 38. 

NAYS. 

Messrs.  Achenbach,  Addicks,  Ainey, 
Andrews,  Baker,  Barclaj',  Black,  J.  S., 
Bowman,  Brodhead,  Campbell,  Cassidy, 
t^hurch,  Collins,  Corbett,  Corson,  Curry, 
Davis,  De  France  Dunning,  Edwards,  El- 
liott, Fulton,  Gilpin,  Gowen,  Guthrie, 
Hanna,  Hay,  Hazzard,  Hemphill,  Hever- 
in,  Horton,  Lear,  Lilly,  Littleton,  Mac- 
Connell,  M'Clean,  M'Cullooh,  Mitchell, 
Mott,  Niles,  Palmer,  G.  W.,  Parsons,  Pat- 
terson, D.  W.,  Patton,  Pughe,  Rooke, 
Ross,  Simpson,  Smith,  Henry  W.,  Smith, 
Wm.  H.,  Stanton,  Stewart,  Temple,  Van 
Reed,  Wetherill,  J.  M.,  Wetherili;  Jno. 
Price,  Wherry,  White,  J.  W.  F.  and 
Worrell— 61. 

So  the  amendment  was  rejected. 

Absent. — Messrs.  Alricks,  Armstrong, 
Baer,  Bannan,  Bardsley,  Biddle,  Boyd, 
Carey,  Craig,  Curtin,  Cuyler,  Darlington, 
Ewing,  Finney,  Funck,  Green,  Hall,  Har- 
vey, Howard,  Hunsicker,  Knight,  Long, 
MacVeagh,  M'Camant,  Mann,  Metzger, 
Minor,  Newlin,  Palmer,  H.  W.,  Purman, 
Purviance,  John  N.,  Runk,  Turrell, 
Woodward  and  Meredith,  President — .33. 

The  President  pro  iew.  The  question 
now  recurs  on  the  original  resolution. 

Mr.  Struthers.  I  desire  to  submit  at 
this  time,  as  a  member  of  the  committee, 
a  minority  report  on  this  subject. 

The  President  pro  tern.  The  minority 
report,  though  out  of  order  somewhat, 
will  be  read. 

Mr.  Struthers.  I  do  not  ask  that  it 
be  read,  but  that  it  be  placed  on  the 
Journal. 

The  President  pro  tern.  If  there  be 
no  objection,  it  will  be  entered  on  the 
Journal. 

The  minority  report  is  as  follows : 

The  undersigned,  memberof  the  special 
committee  to  whom  was  referred  the  sub- 
ject of  fixing  the  pay  of  the  members  and 
otlicers  of  this  Convention,  as  a  minority 
report  begs  leave  to  submit:  Tliat  in 
his  opinion,  it  is  jiremature  to  act  defi- 
nitely on  that  subject  at  the  present  time. 
The  consideration  of  reports  of  standing 
committees  in  committee  of  the  whole 
is  not  yet  closed,  and  will  not  be  for  some 
time  ;  after  which  all  will  have  to  be  con- 
sidered on  second  reading  and  third 
reading,  which  will  occupy  time,  which 
wo  cannot  now  compute  or  closely  esti- 
mate ;  we  therefore  have  not  now  the  data 


upon  which  to  base  a  fa'r  and  just  esti- 
mate of  the  proper  amount  to  be  charged 
as  compensation.  For  these  reasons  1 
object  to  the  report  of  the  majority  fixing 
the  round  sum  of  ^2,500  at  this  time  as 
l^ay  for  the  term.  And  in  accordance 
with  the  rule  of  compensation  of  mem- 
bers of  the  Legislature,  which  I  under- 
stand gives  the  members  each  about  §10 
per  day,  I  would  recommend  that  it 
would  be  more  judicious  to  make  the  pay 
of  the  members  of  this  Convention  |ilO 
per  day. 

T.  STRUTHERS. 

The  President  pro  tern.  The  question 
now  is  on  the  adoption  of  the  original  res- 
olution reported  by  the  committee. 

The  yeas  and  nays  were  required  by 
Mr.  Cochran  and  Mr.  Hemphill  and  were 
as  follow,  viz.: 

YEAS. 

Messrs.  Achenbach,  Addicks,  Andrews, 
Baer,  Bailey,  (Huntingdon,)  Baker,  Bar- 
clay, Bartholomew,  Beebe,  Bowman, 
Brown,  Cassidy,  Church,  Collins,  Corbett, 
Corson,  Cronmiller,  Curry,  Dallas,  Davis, 
De  France,  Dodd,  Dunning,  Edwards, 
Elliott,  Ellis,  Fell,  Gibson,  Guthrie,  Han- 
na, Hazzard,  Heverin,  Horton,  Landis, 
Lilly,  MacConnell,  M'Culloch,  M'Murraj', 
Mann,  Mantor,  Mitchell,  ]\Iott,  Niles, 
Palmer,  G.  W.,  Parsons,  Patton,  Pughe, 
Read,  John  R.,  Reed,  Andrew,  Sharpe, 
Simpson,  Smith,  Wm.  H.,  Stanton, 
Stewai-t,  Temple,  Van  Reed,  Walker, 
Wherry,  White,  David  N.  and  Wright 
—60. 

NAYS. 

Messrs.  Ainey,  Baily,  (Perry,)  Bannan, 
Bardsley,  Bigler,  Black,  Charles  A., 
Black,  J.  S.,  Brodhead,  Broomall,  Bucka- 
lew,  Campbell,  Carter,  Clark,  Cochran, 
Fulton,  GilpiH,  Gowen,  Ha^^  Hemphill, 
Kaine,  Knight,  Laniberton,  Lawrence, 
Lear,  Littleton,  M'Clean,  Newlin,  Palmer, 
H.  W.,  Patterson,  D.  W.,  Patterson,  T.  H. 
B.,  Porter,  Purviance,  Sani'l  A.,  Rey- 
nolds, Rooke,  Ross,  Russell,  Smith,  II.  G., 
Smith,  Henry  W.,  Struthers,  Wetherill 
J.  M.,  Wetherill,  Jno.  Price,  White, 
Harry,  White,  J.  W.  F.  and  Worrell— 44. 

Absent. — Messrs.  Alricks,  Armstrong, 
Biddle,  Boyd,  Carey,  Craig,  Curtin,  Cuy- 
ler, Darlington,  Ewing,  Finney,  Fnnck, 
Green,  Hall,  Harvey,  Howard,  Hun- 
sicker, Long,  MacYeagh,  M'Camant, 
Metzger,  Minor,  Piwman,  Purviance, 
John  N.,  Runk,  Turrell,  Woodward  and 
Meredith,  President — l2S. 

Mr.  Hay.  I  vote  "nay"  on  this  resolu- 
tion, because  it  contains    matters    upon 
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which  I  think  the  committee  should  have 
made  no  report,  and  which  this  Conven- 
tion has  no  control  over.  I  do  not,  how- 
ever, desire  to  be  understood  as  voting 
that  the  salary  reported  by  the  commit- 
tee is  an  improper  one.  That  is  not  my 
oi)inion. 

Mr.  Guthrie,  i  move  to  reconsider 
the  vote  by  which  the  resolution  was 
adopted,  and  to  lay  that  motion  on  the 
table. 

The  Pkesident  pro  tern.  The  question 
is  on  tiie  motion  of  the  gentleman  from 
Allegheny  (Mr.  Guthrie.) 

The  motion  was  not  agreed  to. 

DECLARATION   OF   RIGHTS. 

Mr.  Stanton.  I  move  that  the  Con- 
vention go  into  committee  of  the  whole 
on  the  Bill  of  Rights. 

The  motion  was  agreed  to,  and  the  Con- 
vention accordinglj'  resolved  itself  into 
committee  of  the  whole,  Mr.  Eigler  in 
the  chair,  on  the  article  reported  by  the 
Committee  on  the  Declaration  of  Rights. 

The  Chairman.  The  committee  of  the 
whole  have  had  referred  to  them  article 
No.  18.  When  the  committee  rose  the 
question  was  on  the  amendment  of  the 
member  from  the  city  (Mr.  Dallas)  to  sec- 
tion 7. 

Mr.  Dallas.  I  call  for  the  reading  of 
the  amendment. 

The  Clerk.  The  amendment  is  to 
strike  out  the  seventh,  eighth  and  ninth 
lines,  and  down  to  tlie  word  "evidence" 
in  the  tenth  line  of  the  seventh  section, 
and  to  insert  as  follows  : 

"All  iiapers  relating  to  the  conduct  of 
officers  or  men  in  public  capacity,  or  to 
an^'  other  matter  proper  for  public  inves- 
tigation or  information,  shall  be  privi- 
leged, and  no  recovery  or  conviction  shall 
be  had  or  sustained  in  any  suit  or  prose- 
cution, civil  or  criminal,  for  the  publica- 
tion thereof,  except  where  such  paper 
shall  have  been  maliciously  laublished, 
and  malice  shall  not  be  presumed  from 
the  fact  of  publication." 

Mr.  H.  G.  Smith.  Mr.  Chairman  :  The 
question  under  discussion  is  one  which  has 
necessarily  engaged  more  or  less  of  my 
attention.  It  is  one  upon  which  much  has 
been  said,  and  I  ask  the  indulgence  of  the 
committee  if  I  consume  upon  it  more  time 
than  the  rule  limits  me  to. 

The  Jaw  uj^on  which  every  criminal 
prosecution  for  libel  is  brought  in  Pennsyl- 
vania is  a  relic  of  those  rude  days  in  Eng- 
land when  almost  every  man  carried  a 
sword  or  a  dagger.    Then  human  life  was 


held  in  cheap  estimation,  and  bloody 
brawls  were  of  constant  occurrence.  A 
majority  of  the  gentlemen  who  were  so 
ready  to  wipe  out  in  blood  the  slightest 
imputation  which  might  be  cast  upon 
their  honor  could  not  write  their  own 
names,  and  were  compelled  to  make  their 
marks.  In  their  estimation  a  knowledge 
of  penmanship  was  only  needed  by  clerks 
and  priests,  and  they  regarded  printing  as 
one  of  the  black. arts.  The  consequence 
was  that  whatever  appeared  in  written  or 
printed  form  assumed  an  air  of  extraor- 
dinary importance  and  a  solemnity  not  at- 
tached to  spoken  words.  If  an  opprobri- 
ous epithet  called  for  instant  revenge, 
when  uttered  in  a  brawl  over  their  cups, 
still  more  was  it  supposed  to  do  so  when 
cominitted  to  writing,  or  circulated  in 
printed  characters.  In  those  days  it  was 
common  for  one  man  who  sought  a  quar- 
rel with  another  to  employ  a  clerk  to 
write  down  certain  charges,  and  these 
were  posted  over  the  accuser's  own  signa- 
ture in  some  public  place.  This  was  a 
challenge  which  no  one  who  aflected  to  be 
a  gentleman  could  afford  to  disregard,  and 
a  hostile  meeting  was  the  inevitable  con- 
sequence. To  repress  this  habit  and  to 
preserve  the  public  peace,  libel  laws  were 
called  into  existence,  and,  inasmuch  as 
allusion  to  some  indiscretion  or  dis- 
graceful passage  in  a  man's  life  was  more 
apt  to  arouse  him  to  vengeance  than  a 
falsehood,  the  publication  of  any  truth 
calculated  to  produce  a  breach  of  the 
peace  came  to  be  regarded  as  the  most 
dangerous  form  of  libel.  Hence  the  max- 
im of  the  old  English  law,  which  has 
not  yet  become  quite  obsolete  in  Pennsyl- 
vania, "  TTie  greater  the  truth  the  greater 
the  Ubel." 

But  times  have  changed,  and  laws  and 
customs  change  with  them.  Burke  has 
said  "the  days  of  chivalry  are  past,"  and 
Benton,  in  referring  to  the  duel  between 
Clay  and  Randolph,  speaks  of  it  as  the  last 
high-toned  atiair  of  the  kind  in  this  coun- 
try, and  questions  seriously  whether  the 
old  order  of  things,  when  an  insult  was 
attoned  for  according  to  the  code  of  honor, 
was  not  better  than  that  which  calls  us  to 
witness  the  most  disgraceful  squabbles  in 
our  public  bodies.  The  gentlemen  of  our 
day  do  not  wear  swords  at  their  sides  ;  we 
only  see  them  on  the  stage  when  the  man- 
ners of  a  past  age  are  mimicked,  and  we 
have  stringent  enactments  against  the 
carrying  of  deadly  weapons.  Everybody 
reads  and  writes  in  these  days  of  common 
schools,  and  there  is  infinitely  less  danger 
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of  a  breach  of  the  peace  to  be  apprehended 
from  a  printed  or  written  attack  upon  a 
man's  character  now  than  from  words 
spoken  when  two  angry  men  stand  face  to 
face.  The  theory  upon  which  the  action 
for  libel  rests,  as  provided  for  in  the  com- 
mon law  of  England,  has  been  worn  out 
in  the  course  of  the  revolving  centuries, 
and  the  old  fictions  which  hedged  it  about 
only  remain  as  a  useless  lot  of  illogical 
trumpery  upon  the  books  which  they  en- 
cumber. Still,  dead  as  these  fictions  are, 
cunning  lawyers  and  vindictive  judges 
manage  to  make  newspaper  publishers 
feel  the  sharp  points  of  the  thorns  which 
adhere  to  the  decaying  trunk  of  a  plant 
that  has  long  been  destitute  of  vitality. 

The  libel  law  of  England  had  been 
brought  to  the  perfection  of  its  irration- 
ahty  before  the  newspaper  press  had 
fairly  come  into  existence,  and,  from  the 
first,  publishers  were  made  to  feel  therigor 
of  its  iron  rule.  A  jealous  and  tyranical 
government  exercised  the  strictest  censor- 
ship over  all  such,  and  no  paper  was  al- 
lowed to  issue  without  express  warrant 
from  the  pubUc  authorities.  For  many 
years  newspaper  publishers  did  not  dare 
to  exjaress  any  opinion  upon  the  conduct 
of  pubUc  aftairs,  and  for  allusions  of  the 
most  innocent  character  they  were  sub- 
jected to  the  severest  pains  and  penalties. 
They  were  dragged  through  the  streets  to 
T>burne  and  their  papers  were  burned  by 
the  common  hangman.  Prynne  had  his 
ears  cut  off,  and  Defoe  was  set  in  the  pil- 
lory to  be  mocked  at  by  the  rabble.  But 
the  best  and  boldest  intellects  of  England, 
the  truest  and  most  earnest  lovers  of 
liberty,  the  men  who  were  most  fully  im- 
bued with  the  free  principles  upon  which 
rests  all  that  is  good  in  the  British  govern- 
ment, soon  saw  that  freedom  of  the  press 
was  absolutely  essential  to  the  freedom  of 
the  subject.  Then  the  war  against  the 
absurd  law  of  libel  began,  and  it  has  been 
carried  on  until  the  English  press  occu- 
pies a  more  independent  position  to-day 
than  does  that  of  Pennsylvania.  The 
causes  which  led  to  the  passage  of  Fox's 
libel  act,  the  act  of  32d,  George  III,  which 
made  the  j  ury  j  udges  of  the  law  as  well  as 
the  fact,  are  matters  of  history.  Erskine, 
by  his  intrepid  and  persistent  defence  of 
the  Dean  of  St.  Asaph,  contributed  more 
than  any  man  save  Lord  amden  to  gain 
that  security  for  the  British  press,  which, 
according  to  Lord  Campbell,  in  effect  de- 
fines a  libel  to  be  "a  publication  tvhich  in 
Vie  opinion  of  twelve  independent  and  in- 
telligent men  is  mischievous,  and  such  as 


ought  to  he  punished."  First  came  the  act 
which  gave  the  jury  the  right  to  deter- 
mine both  the  law  and  the  facts,  and  that 
was  followed  by  decisions  and  enactments 
until  the  act  of  6th  and  7th  Victoria  placed 
the  newspaper  press  of  England  in  a 
proper  position.  Under  the  provisions  of 
that  act  any  publisher  is  allowed,  when 
called  to  answer  to  a  charge  of  libel,  to  put 
in  the  following  plea,  and  I  read  it  here 
for  the  benefit  of  the  one  hundred  lawyers 
in  this  Convention  : 

"7}i  the  Central  Criminal  Court,  or  at  the 
Assizes  of  our  Lady  the  Queen,  holden 

at ,  in  and  for  the  county  of , 

or  {in  ease  of  information)  in  the  Queen's 
Bench. 

The day  of ,  A.  D. . 

The  Queen  ^  And  now  the  said  A.  B.,  by 
vs.  >  C.  D.,  his  attorney,  (or  in  his 

A.  B.  )own  proper  person,)  comes 
into  court,  and  having  heard  the  said  in- 
dictment (or  information)  read,  says  that 
the  alleged  defamatory  libel  and  matters 
charged  against  him,  the  said  A.  B.,  in 
and  by  the  said  indictment  (or  informa- 
tion) as  written  and  published  by  him, 
the  said  A.  B.,  of  and  concerning  the  said 
E.  F.,  are  true  in  this  :  That,  &c.,  (stating 
concisely  the  facts  relied  on  as  justifying 
the  libel  on  the  grounds  of  its  truth.)  And 
the  said  A.  B.  further  saith  that  it  was  for 
the  pubUc  benefit  that  the  said  alleged 
defamatory  libel  and  matters  charged  in 
and  by  the  said  indictment  (or  informa- 
tion) as  written  and  published  of  and  con- 
cerning the  said  E.  F.,  should  be  written 
and  published,  because,  &c.,  (stating  the 
fact  or  facts  relied  on  as  excusing  the  pub- 
lication on  the  ground  of  benefit  to  the 
public,)  whereby,  and  by  reason  whereof, 
it  was  and  is  for  the  public  benefit  that 
all  and  every  the  said  alleged  defamatory 
libel  and  matters  charged  in  the  said  in- 
dictment (or  information)  should  be  pub- 
lished." 

Under  that  broad  shield  the  English 
publisher  rests  safe  in  his  liberty  and 
secure  in  all  his  rights.  He  can  give  to  the 
jury  all  the  facts  which  go  to  show  that 
the  matter  complained  of  is  true  and 
proper  for  public  information,  and  if  he 
succeeds  in  so  doing,  he  stands  acquitted 
before  the  law.  That  is  all  the  newspaper 
press  of  Pennsylvania  requires ;  all  the 
multitude  of  ijublishers  within  the  bounds 
of  this  Commonwealth  demand. 

Our  ancestors  brought  the  common  law 
of  England  with  them  to  this  country,  and 
a  grand  system  of  jurisprudence  it  is. 
The  rules  which  at  first  prevailed  in  re- 
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gard  to  libel  seem  to  be  an  excresence 
upon  it.  They  have  never  been  consist- 
ent with  the  perfection  of  reason,  and 
Lord  Mansfield  said,  when  a  libel  case 
was  before  him,  that  he  could  not  "  upon 
principle  make  any  distinction  between 
words  spoken  and  written,  as  to  the  right 
of  bringing  an  action  upon  them."  He 
admitted  that  the  old  books  and  abridge- 
ments made  no  such  distinction,  but  felt 
himself  bound  by  the  decisions  running 
through  a  century. 

Those  who  came  from  England  to  rule 
over  our  ancestors  in  the  provinces  brought 
with  them  not  only  all  the  absurdities  of 
the  libel  law,  but  a  disposition  to  enforce 
its  most  rigorous  provisions.  The  conse- 
quence was  that  the  battle  for  freedom  of 
the  press  had  to  be  fought  in  this  country 
just  as  it  had  to  be  fought  in  England. 
The  first  newspaper  started  in  Virginia 
was  suppressed  by  a  Colonial  Governor. 
In  1690  Benjamin  Harris  started  a  news- 
paper in  Boston,  but  tlie  first  issue  drew 
down  upon  him  the  ire  of  the  authorities, 
and  it  was  slacken  of  by  the  Colonial  Leg- 
islature as  a  pamphlet  which,  "  coming 
out  without  authority,  contained  reflec- 
tions of  a  very  high  character;"'  and  the 
publisher  was  forbidden  "to  print  any- 
thing without  license  first  obtained  from 
those  appointed  by  the  Government  to 
grant  the  same." 

The  first  paper  published  in  Pennsyl- 
vania and  the  third  in  America  was  issued 
in  Philadelphia  on  the  22d  of  December, 
1719,  by  Andrew  Bradford,  and  was  styled 
*TAe  Weekly  American  Mercury.'^  Mr. 
Bradford  was  postmaster  of  the  city  at 
that  time,  and  no  doubt  disposed  to  con- 
cihate  the  fuvor  of  those  to  whom  he  owed 
his  appointment.  On  January  2d,  1721, 
the  following  paragraph  appeared  in  the 
Mercury  : 

"Our  General  Assembly  are  now  sitting, 
and  we  have  great  expectations  from  them 
at  this  juncture  tlaat  they  wiU  find  some 
eflicient  remedy  to  revive  the  dying  credit 
of  the  province,  and  restore  us  to  our 
former  happy  circumstances." 

How  ver\'  modest  that  seems  !  Yet  we 
find  that  the  editor  and  publisher  Avas 
summoned  to  answer  for  it  before  the 
Provincial  Council.  Upon  being  arraigned 
he  pleaded  that  the  paragraph  was  written 
by  a  Journeyman  printer  and  inserted 
without  his  knowledge,  and  he  humbly 
expressedhis  regrtt3,whereupon  he  was  let 
ofl:"  with  a  reprimand  and  a  warning  ^'■never 
to  publish  anything  more  relating  to  the 
affairs   of  any   of   the   colonies.''     How 


sweeping  is  the  sound  of  that  prohibitory 
command,  even  as  it  comes  to  our  ears 
through  the  lapse  of  a  century  and  a  half! 
But  the  publisher  of  the  first  Pennsylva- 
nia newspaper  had  to  pass  through  a 
severer  ordeal.  Benjamin  Franklin  wrote 
over  the  signature  of  "Busy  Body"  a 
series  of  articles  for  the  Mercury,  and  in 
one  of  them,  near  a  municipal  election, 
the  following  remarks  were  made  : 

"To  the  friends  of  liberty  firmness  of 
mind  and  public  spirit  are  absolutely 
requisite ;  and  this  quality,  so  essential 
and  necessary  to  a  noble  mind,  proceeds 
from  a  just  way  of  thinking  tliat  we  are 
not  born  for  ourselves  alone,  nor  for  our 
own  private  advantage  alone,  but  like- 
wise and  principally  for  the  good  of  others 
and  the  service  of  civil  society.  This 
raised  the  genius  of  the  Romans,  im- 
proved their  virtue,  and  made  them  pro- 
tectors of  mankind.  This  principle,  ac- 
cording to  the  motto  of  these  paj^ers,  ani- 
mated the  Romans — Cato  and  his  follow- 
ers—and it  was  impossible  to  be  thought 
great  or  good  without  being  a  patriot ;  and 
none  could  pretend  to  courage,  gallantry, 
and  greatness  of  mind,  without  being  firt;t 
of  all  possessed  with  a  public  spirit  and 
love  of  country." 

It  would  perhaps  puzzle  even  the  pre- 
sent astute  district  attorney  of  Philadel- 
phia to  discover  anything  libellous  in 
that  paragraph,  yet  Mr.  Bradford  was 
again  summoned  before  the  Colonial 
Council  to  answer.  To  his  credit  be  it 
said  that  he  showed  some  spirit  this  time, 
and  for  so  doing  found  himself  bound  over 
and  committed  to  prison.  He  was  soon 
released,  however,  and  there  the  matter 
ended. 

The  first  action  for  newspaper  libel  ever 
brought  on  this  continent  was  entered 
against  J.  Peter  Zenger  in  the  city  of  ]S'ew 
York,  and  he  was  arrested  on  the  17th  day 
of  November,  1734,  that  day  being  the 
Sabbath.  The  prosecutor  was  the  Presi- 
dent of  the  Colonial  Council  of  Xew  Y'ork, 
and  acting  Governor  of  the  Province. 
Zenger,  who  published  a  f>aper  called  the 
New  York  Weekly  Journul,  had  indvilged 
in  some  strictui'es  which  were  entirely 
proper,  but  which  did  not  quite  suit  the 
taste  of  those  in  authority.  The  conse- 
quence was  that  he  was  thrust  into  prison, 
and  his  papers,  which  had  been  seized, 
were  ordered  to  be  burned  by  the  common 
hangman.  The  mayor  and  magistrates  of 
the  city  of  New  York  Avere  directed  to  be 
present  at  this  holocaust  to  tlie  freedom 
of  the  press,  but  the  spirit  of  liberty  was 
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beginning  to  stir  in  the  bosoms  of  the 
colonists,  and  the  city  authorities  refused 
to  countenance  the  conduct  of  the  Gov- 
ernor. Tlie  imprisoned  editor  had  the 
sympathy  of  the  pubhc,  and  his  friends 
employed  Andrew  Hamilton,  Esq.,  the 
most  eminent  lawyer  of  bis  day  in  Phila- 
delphia, for  the  defence. 

This  case  created  the  most  intense  inter- 
est throughout  all  the  provinces.  Men 
whose  hearts  were  imbued  with  the  spirit 
of  liberty,  and  who  foresaw  with  proph- 
etic gaze  the  mighty  struggle  in  which 
they  were  soon  called  to  engage  had  learned 
to  value  aright  the  freedom  of  the  news- 
jjaper  press.  In  speaking  of  the  result 
of  this  trial  Governor  Morris  declared  it  to 
be  ' '  the  dawn  of  that  liberty  which  after- 
wards revdittiunized  America.''  When 
Zenger  was  arraigned  the  court  room  was 
crowded  with  the  friends  of  liberty,  and 
anxiety  mingled  with  hope  was  depicted 
upon  every  earnest  countenance.  The 
unexpected  appearance  of  Andrew  Ham- 
ilton beside  the  accused  enhanced  the  ex- 
citement of  the  occasion.  The  publication 
of  the  article  was  admitted,  and  Mr.  Ham- 
ilton offered  to  prove  the  truth  of  the 
statements  as  published.  This  had  been 
allowed  by  Pemberton  in  England  in  an 
analogous  case,  but  there,  as  is  now  the 
case  in  Pennsylvania,  lar^e  discretionary 
power  was  assumed  by  the  judges,  and 
what  Pemberton  had  wisely  granted  and 
Holt  had  oli'ered  to  allow  upon  sound 
principlss  of  law,  had  been  denied  by 
another  Enghsh.  judge,  when  Benjamin 
Franklin  was  arraigned  on  a  charge  of 
libel.  Interest  and  passion  overruled  the 
intent  of  the  law  in  New  York  then,  as  it 
sometimes  does  in  Pennsylvania  to-day, 
and  the  judge  who  held  his  office  at  the 
will  of  the  authorities  then  in  being  re- 
fused to  allow  the  truth  to  be  given  in 
evidence. 

The  Chairman.  The  gentleman  from 
Lancaster  will  give  way  for  a  moment. 
The  Chair  is  compelled  to  remind  him 
that  his  tuue  has  expired. 

Mr.  Simpson.  I  move  that  his  time  be 
extended. 

The  CiiMRMAN.  It  is  moved  and  sec- 
onded that  the  time  of  the  gentleman  from 
Ijancasler  be  extended.  Is  it  the  sens 3  of 
thecommitlee  that  he  should  be  allowed 
to  proceed?  ["Aye!'  "Aye  I'  "Aye!"] 
The  Chair  hears  no  objection,  and  the 
motion  is  agreed  to.  The  gentleman  from 
Lancaster  will  proceed. 


Mr.  H.  G.  Smith.  I  thank  the  com- 
mittee of  the  whole  for  its  courtesy,  and 
will  try  to  be  brief. 

The  right  of  proving  the  truth  of  the 
matter  published  having  been  thus  per- 
emptorily denied,  Mr.  Hamilton  was  com- 
pelled to  go  to  the  jury  without  any  testi- 
mony upon  which  to  base  a  defence.  He 
was  a  bold,  fearless  and  patriotic  man, 
fully  imbued  with  the  importance  of  es- 
tablishing and  perpetuating  the  freedom 
of  the  press.  Starting  out  with  the  decla- 
ration that  the  suppressing  of  evidence 
ought  to  be  regarded  as  the  strongest  evi- 
dence in  such  cases,  he  made  a  speech  of 
so  great  power  and  eloquence  that  it 
stands  to-day,  imperfectly  reported  though 
it  was,  as  one  of  the  finest  etforts  of  foren- 
sic oratory  to  be  found  in  the  English 
language.  In  vain  did  the  Attorney  Gen- 
eral bid  him  have  a  care  as  to  what  he 
said.  He  was  not  to  be  intimidated  or  de- 
terred from  the  discharge  of  his  duty. 
With  unanswerable  arguments,  with 
noble  words,  with  scathing  satire,  with  all 
the  arts  of  a  most  accomplished  advocate, 
he  appealed  to  the  jurj^  and  compelled  a 
verdict  of  not  guilty.  The  effect  upon  the 
audience  was  electrical.  Cheers  shook  the 
walls  of  the  court  room  when  the  righteous 
verdict  was  announced.  Mr.  Hamilton  was 
carried  on  the  shoulders  of  his  admirers  to 
a  handsome  entertainment,  and  the  com- 
luon  council  presented  him  witli  the  free- 
dom of  the  city  in  a  golden  box,  appropri- 
ately inscribed,  which  may,  perhaps,  still 
be  found  in  the  hands  of  some  of  his 
family  connections  in  this  city. 

It  is  gratifying  to  know  that  it  was 
a  Pennsylvania  lawyer,  a  Philadelphia 
lawyer  if  you  please,  who  first  compelled 
a  recognition  of  the  right  of  the  press  to 
freedom  on  this  continent ;  and  I  an^  glad 
to  see  that  Philadelphia  lawyers  of  to-day 
are  not  forgetful  of  the  proud  traditions 
of  a  glorious  past.  The  amendment  now 
under  consideration  Avas  presented  by  a 
gentleman  (Mr.  Dallas,)  who  can  trace 
his  ancestry  back  through  a  line  of  Phila- 
delphia lawyers  who  have  been  distin- 
guished for  patriotism  and  talent.  The 
able  argument  made  by  him  yesterday  in 
support  of  his  amendment  was  based  upon 
a  proper  view  of  the  subject.  What  tiie 
publishers  of  Pennsylvania  complain  of, 
and  what  they  have  aright  to  complain  of, 
is  the  uncertainty  of  the  law  under  which 
they  are  iield  to  answer.  The  Con^'ention 
which  met  in  1776  had  advanced  far 
enough  beyond  the  prejudices  engendered 
by  the  old  English  law  of  libel  to  recog- 
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nize  as  a  principle  the  necessity  of  a  free 
press  in  a  free  p:overnment,  and  a  general 
declaration  is  to  be  found  in  the  Constitu- 
tion tlien  adopted,  which  reads  as  follows  : 
"That  the  people  have  a  right  to  freedom 
of  speech  and  of  writing  and  publishing 
their  sentiments  ;  therefore  the  freedom  of 
the  press  cught  not  to  be  restrained."' 

The  framers  of  the  Constitution  of  1790 
were  prepared  to  go  as  far  as  the  English 
law  had  then  advanced,  and  they  framed 
the  section  which  it  is  now  proposed  to 
amend.  The  intention  of  the  framers  of 
that  clause  was  unquestionably  right. 
Tliey  were  able  men  of  upright  lives  and 
true  lovers  of  liberty.  But  the  language 
of  the  section  is  ambiguous.  Lawyers 
and  judges  of  to-day  do  not  agree  as  to  the 
meaning  of  it.  It  has  been  held  that  mem- 
bers of  the  State  Legislature  are  not  "offi- 
cers"' within  the  meaning  of  this  section, 
and  the  words  "men  in  pubUc  capacity" 
have  been  restricted  to  a  very  narrow  in- 
terpretation. The  clause,  "or  when  the 
matter  is  proper  for  public  information" 
has  given  rise  to  unlimited  comment. 
Some  hold  it  to  be  broad  enough  to  cover 
any  matter  which  a  jury  may  believe  to 
be  proper  for  public  information,  and 
with  such  an  interpretation  in  general  use 
the  press  would  have  comparatively  little 
reason  to  complain ;  but  the  general 
opinion  of  lawyers  is  adverse  to  such  an 
understanding  of  the  language,  while  not 
a  few  regard  it  as  merely  supplementary 
to  the  clause  relating  to  officers  and  men 
in  public  capacity  and  applicable  to  them 
Slone.  When  matter  published  has  been 
admitted  to  be  proper  for  public  informa- 
tion judges  have  undertaken  to  deny  the 
right  to  give  the  truth  in  evidence.  In 
the  case  of  C.  Cathcart  Taylor,  recently 
tried  in  this  city,  the  defendant  was  in- 
formed that  he  might  proceed  to  prove 
the  exact  truth  of  the  words  as  published, 
but  that  he  would  not  be  allowed  to  lay 
the  whole  truth  in  reference  to  the  publi- 
cation before  the  jury.  The  hardship  of 
such  an  interpretation  of  the  fundamental 
law  can  be  seen  at  a  glance.  It  is  a  mere 
mockery  of  justice,  an  observance  of  the 
forms  of  a  law  intended  to  protect  in  a 
manner  which  CDmpletely  takes  away  the 
benefits  intended  to  bo  conferred  by  the 
protectory  provision. 

The  statutory  definition  of  libel  in  Penn- 
sylvania is  also  vague  and  ambiguous. 
In  fact  no  satisfactory  definition  of  libel 
seems  ever  to  have  been  given. 

Lord  Lyndhurst,  in  his  evidence  be- 
fore the  committee  of  the  House  of  Lords, 


on  whose  report  the  act  of  6th  and  7th  Vic- 
toria was  framed,  says  on  this  subject  : 
"  A  definition,  in  order  to  satisfy  the  requi- 
sites of  a  good,  logical  definition,  ought 
not  only  to  be  sufficientlj^  precise,  so  that 
it  shall  take  in  nothing  except  what  was 
intended  to  be  specified,  but  also  suffi- 
ciently comprehensive  to  omit  nothing 
which  ought  to  be  included.  I  have  never 
yet  seen,  or  been  able  myself  to  hit  upon 
anything  like  a  definition  of  libel  which 
possesses  those  requisites  of  a  definition, 
and  I  cannot  lielp  thinking  that  the  diffi- 
culty is  not  accidental,  but  essentially 
inherent  in  the  nature  of  the  subject  mat- 
ter." 

Of  what  little  utility  for  the  purpose  of 
conveying  any  precise  knowledge  of  a 
practical  character  a  definition  must  be 
which  attempts  to  describe  at  once  all 
kinds  of  libels,  may  be  seen  from  the  fol- 
lowing examples,  taken  from  standard 
writers:  '^  Libelli  Famosi,"  says  Black- 
stone,  taken  in  their  largest  and  most  ex- 
tensive sense,  signif^^  any  writings,  pic- 
tures or  the  like  of  an  immoral  or  illegal 
tendency.  That  definition  certainly  is 
broad  enough  to  take  in  all  that  ought  to 
be  included,  but  surely  it  will  not  be  main- 
tained that  it  answers  the  other  require- 
ment of  that  precision  which  excludes  all 
not  intended  to  be  specified.  "Consider- 
ing the  offence  in  its  relation  as  well  to 
the  public  as  to  individuals,"  says  Star- 
kie,  "libels  may  not  inconveniently  or 
improperly  be  defined  to  be  any  writings, 
pictures  or  other  signs  which  immedi- 
ately tend  to  injure  the  character  of  an 
individual,  or  to  occasion  mischief  to  the 
public." 

Let  any  intelligent  lawyer  mark  the 
ambiguities  in  the  constitutional  provi- 
sion and  in  the  statutory  law  of  this  State, 
and  then  let  him  answer  me  honestly, 
whether  publishers  in  Pennsylvania  have 
not  good  reason  to  complain  in  regard  to 
the  uncertainty  which  attaches  to  the 
law  of  libel. 

In  England  the  law^  of  libel  in  its  whole 
scope  and  intent  has  been  defined  by 
liberal  statutory  provisions  and  firmly 
settled  by  well-considered  judicial  deci- 
sions. In  Pennsylvania  we  have  nothing 
definite  or  permanent.  .Tudicial  decisions 
in  one  part  of  the  State  differ  from  those 
made  in  another  section,  and  in  the  city 
of  Philadelphia  we  have  seen  the  same 
judge  rendering  widely  diverse  opinions 
from  the  same  bench  when  different 
newspaper  publishers  were  arraigned  be- 
fore him.  I  advocated  the  election  of  judges 
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by  a  popular  vote  because  I  thought  1 
saw  in  the  appointive  system  greater 
dangers,  but  no  one  can  close  his  eyes  to 
the  fact  that  partisanship  maj'^  invade  the 
halls  of  justice  and  sit  in  the  seat  of  the 
judges.  Against  such  dangers  the  press 
of  Pennsylvania  has  a  right  to  ask  pro- 
tection, because  upon  its  freedom  de- 
pends to  a  great  extent  the  freedom  of  the 
people  and  the  welfare  of  the  State. 

Provisions  for  the  protection  of  the  free- 
dom of  the  press  have  been  incorporated 
into  the  fundamental  law  of  every  State 
in  the  Union.  This  has  been  done  because 
the  people  felt  that  it  would  not  be  safe  to 
trust  so  sacred  a  right  to  the  caprices  and 
the  pas«ions  v/hich  might  control  Legisla- 
tures. Since  1790,  when  the  section  which 
it  is  proposed  to  amend  was  adopted,  the 
most  wonderful  revolution  has  taken  place 
in  j  ournalism.  Then  newspapers  were  in- 
significant in  size,  and  those  published  on 
this  side  the  Atlantic  were  almost  exclu- 
sively filled  with  news  from  Europe,  at 
least  three  months  old.  Now  the  morn- 
ing paper,  which  each  member  of  this 
Convention  reads  at  the  breakfast  table, 
contains  the  news  of  every  important  oc- 
currence which  took  place  throughout  the 
entire  civilized  world  the  day  before.  The 
mightiest  agencies  of  mechanisni  are  called 
into  requisition.  The  news  gathered  by 
the  lightning  is  stamped  upon  the  paper 
by  steam  ;  and  nothing  that  capital,  energy 
and  talent  can  supply  is  left  unemployed. 
Within  a  year  one  of  the  great  New  York 
dailies  has  discovered  the  lost  African  ex- 
plorer, and  has  startled  the  reading  com- 
munity by  printing  broadsides  of  the  fresh- 
est news  from  the  World's  Exposition  at 
Vienna  in  two  dilTerent  languages.  It  is 
not  an  uncommon  thing  for  that  journal 
to  furnish  in  a  single  issue,  for  half  a  dime, 
as  much  reading  matter  as  there  is  in  the 
Bible. 

The  regulations  made  for  the  press  of 
Pennsylvania  at  the  end  of  the  last  cen- 
tury can  hardly  be  deemed  suitable  for 
this  day.  Other  States  have  advanced. 
New  York  came  squarely  up  to  the  de- 
mands of  the  times  a  quarter  of  a  century 
ago,  while  Pennsylvania  stood  still  with 
characteristic  stubbornness.  The  clause 
contained  in  the  New  York  Constitution 
reads  as  follows : 

"In  all  criminal  prosecutions  or  indict- 
ments for  libels,  the  truth  may  be  given 
■in  evidence  to  the  jury,  and  if  it  shall  ap- 
pear to  the  jury  that  the  matter  charged 
as  libelous  is  true,  and  was  published 
with  good  motives  and  for  justifiable  ends, 


the  party  shall  be  acquitted  ;  and  the  jury 
shall  have  the  right  tO' determine  tlie  law 
and  the  fact." 

That  is  a  wise  and  liberal  constitutional 
provision,  and  after  being  tried  for  a  quar- 
ter of  a  century  and  found  to  work  well, 
it  has  been  re-enacted.  I  mention  this 
fact  for  the  benefit  of  any  members  of  this 
Convention  who  may  feel  the  need  of  a 
staff  of  authority  upon  which  to  lean.  It 
removes  the  ambiguities  from  the  law  of  li- 
bel so  far  as  cri  minal  prosecutions  are  con- 
cerned. Sixteen  States  have  followed  the 
example  of  New  York,  and  some  of  them 
have  applied  the  rule  to  civil  actions. 
Why  should  Pennsylvania  continue  to 
lag  in  the  rear  while  the  car  of  progress 
moves  onward? 

Why  should  not  the  newspaper  pub- 
lisher in  this  State  be  equally  privileged 
in  the  publication  of  true  matter  which 
is  proper  for  i>ublic  information?  Why 
should  he  be  called  to  account  for  so  doing 
either  in  a  civil  or  a  criminal  court  ?  Why, 
if  brought  into  a  crimnial  court,  should 
he  bo  denied  the  privilege  of  laying  his 
whole  defence  before  a  jury  of  his  coun- 
trymen. The  horse-thief,  the  house-break- 
ers and  the  murderer  can  do  so  ;  and  if  it 
were  proposed  to  subject  the  worst  class 
of  criminals  to  the  disabilities  under 
which  newspaper  publishers  labor  in 
Pennsylvania,  a  howl  of  indignant  exe- 
cration would  go  up  from  every  one  of 
the  hundred  lawyers  in  this  body  so  loud 
and  fierce  that  it  would  startle  the  thirty- 
three  honest  men.  The  newspaper  pub- 
lishers make  no  exorbitant  demands 
upon  this  Convention — they  only  ask, 
when  brought  into  the  criminal  courts, 
that  they  may  be  put  on  a  level  with 
horse-thieves,  house-breakers  and  mur- 
derers. I  know  that  editors  have  been 
accused  of  being  forward  and  impudent, 
but  in  making  this  demand  I  really  think 
they  miiy  be  accounted  reasonably  mod- 
est. They  do  need  the  protection  tliej' 
ask  of  this  Convention — they  need  it  not 
only  that  they  may  be  privileged  to  make 
proper  comments  upon  current  events, 
but  that  they  may  lay  before  their  readers 
the  important  events  of  the  day  without 
running  the  risk  of  being  imi)risDncd  for 
so  doing.  Undue  license  they  do  not  ask, 
though  the}'  would  notabuse  it  if  granted. 
You  are  not  asked  to  go  very  far.  You 
are  not  asked  to  cover  all  the  cases  of 
hardship  wiiich  maj*  occur. 

In  one  of  his  highest  oratorical  flights, 
alluding  to  an  agency  whose  power  has 
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been  multiplied  manifold  in  England  since 
his  day,  Sheridan  exclaimed  : 

"Give  me  but  the  liberty  of  the  press, 
and  I  will  give  to  the  minister  a  venal 
House  of  Peers ;  I  will  give  him  a  corrupt 
and  servile  House  of  Commons;  I  will 
give  him  full  sway  of  the  i^atronage  of 
office  ;  I  will  give  him  the  whole  host  of 
ministerial  influence ;  I  will  give  him  all 
the  power  that  place  can  confer  upon  him 
to  purchase  up  submission  and  overcome 
resistance;  and  yet,  armed  with  the  lib- 
erty of  the  press,  I  will  go  forth  to  meet 
him  undismayed.  I  will  attack  the  mighty 
fabric  he  has  reared  with  that  mightier 
engine.  I  will  shake  down  from  its  height 
corruption,  and  bm-y  it  under  the  ruins  of 
the  abuses  it  was  meant  to  shelter." 

If  those  eloquent  words  were  true  of  the 
press  of  England  in  the  days  of  Sheridan, 
how  much  more  truthful  ought  they  to 
be  in  our  day,  when  the  circulation  and 
the  influence  of  newspapers  has  been  in- 
creased a  thousand  fold.  Publishers  no 
longer  hold  their  opinions  in  subordina- 
tion to  governmental  censorship,  and  they 
are  rapidly  emancipating  themselves  from 
the  bonds  of  blind  and  bigoted  partisan- 
ship. Independence  of  action  is  becoming 
more  and  more  the  rule  of  conduct  laid 
down  by  newspaper  managers  for  their 
own  action.  The  independent  press  of  the 
United  States  is  now  the  mightiest  power 
in  the  land,  but  it  is  only  a  weakling  when 
compared  with  what  it  will  become  when 
fully  emancipated. 

The  press  of  Pennsylvania  asks  this 
Convention  to  free  it  from  the  uncertain- 
ties and  the  hardships  imposed  by  a  libel 
law  which  had  its  origin  in  a  rude  age, 
and  which  received  its  interpretation  and 
derived  the  precedents  which  are  still  fol- 
lowed from  the  tyrannical  Star  Chamber 
Court  of  England. 

Liet  that  be  done,  and  the  members  of 
this  body  will  have  the  proud  satisfaction 
of  knowing  that  they  have  done  much  to 
stamp  With  truth  the  utterance  of  the 
poet,  who  sung  in  glowing  words  : 

"  Mightiest  of  the  miirhty  means, 
On  which  the  arm  of  progress  leans, 
Man's  noblest  mission  to  advance  ; 
His  woes  assange,  his  weal  enhance  ; 
His  rights  enforce,  his  wrongs  redress  ; 
Mightiest  of  the  mighty  is  the  Press." 

Mr.  Lear.  Mr.  Chairman :  I  move  to 
amend  the  amendment  by  striking  out 
all  after  the  sixth  line  of  the  section  and 
inserting  as  follows : 

"In  all  trials  for  libel,  wiiether  civil  or 
criminal,  it  shall  be  a  sufficient  defence 
46— Vol.  IV. 


that  the  publication  is  true  and  was  made 
from  good  motives  and  for  justifiable 
ends." 

Mr.  Chairman,  I  otter  this  amendment 
because  I  think  it  is  better  than  the 
amendment  of  the  gentleman  from  Phila- 
delphia, and  will  give  abundant  libertj^ 
to  the  press  for  all  legitimate  purposes. 
The  amendment  of  the  gentleman  from 
Philadelphia  (Mr.  Dallas)  makes  certain 
sorts  of  publications  privileged  matter, 
and  it  does  not  make  any  difference,  ac- 
cording to  the  amendment,  and  according 
to  his  own  remarks  upon  the  subject, 
wiiether  the  publication  be  true  or  other- 
wise, if  he  make  his  mis-statement  by  a 
misunderstanding  or  in  ignorance  of  the 
facts.  Now  I  think  that  is  allowing  too 
much  to  the  newspaper  press  or  to 
any  other  kind  of  publication  of  written  or 
printed  documents.  My  view  is  that  a 
man  who  is  engaged  in  publishing  a  news- 
paper or  publishing  anything  else  should 
be  willing  to  have  the  matter  tested  by 
.  the  truth. 

There  was  a  time  when  the  idea  existed 
that  the  law  of  libel  was  necessary  to  be 
enforced  upon  the  grounds  upon  which  it 
was  put,  because  any  libellous  publica- 
tion tended  to  produce  a  breach  of  the 
peace,  and  all  criminal  prosecutions  pro- 
ceed upon  the  idea  that  they  have  a  ten- 
dency to  produce  a  breach  of  the  peace, 
and  all  indictments  for  libel  conclude  as 
being  against  the  peace  of  the  Common- 
wealth ©f  Pennsylvania.  But  this  doc- 
trine about  the  law  of  libel,  which  origi- 
nated in  England  and  which  was  princi- 
pally practised  in  the  court  of  Star  Cham- 
ber, originated  in  a  state  of  society 
which  does  not  exist  now,  which  never 
has  existed,  and  which  I  hope  never  will 
exist  in  this  country.  It  originated  in  a 
society  which  has  for  its  types  upon  the 
one  extreme  and  the  other  Lord  Brantani 
and  Ginx's  Baby.  Such  a  condition  of  so- 
ciety does  not  exist  in  this  country,  and 
it  is  not  necessary  that  we  should  refer  al- 
ways to  English  precedents  or  English 
practice  when  w'e  come  to  make  a  new 
system  of  fundamental  law. 

The  doctrine  then  was  that  the  greater 
the  truth  the  greater  the  libel.  Although 
I  admit  to-day  that  there  may  be  utter- 
ances of  truth  from  improper  vuotives  and 
for  unjustifiable  ends,  which  are  as  libel- 
lous as  if  they  were 'false,  yet  I  put  the 
amendment  upon  grounds  that  I  think 
protect  every  citizen  against  any  malicious 
defamation  of  his  character  in  the  public 
press  or  by  anj-  other  means.    My  pro- 
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vision  is  that  in  all  trials  for  libel, 
"whether  civil  or  criminal,  ii  siiall  be  a 
sufficient  defence  that  the  publication  is 
true  and  was  made  through  good  motives 
and  for  justifiable  ends. 

That  raises  the  privileged  question  just 
as  the  amendment  of  the  gentleman  from 
Philadelphia  raises  it,  but,  at  the  same 
time,  it  does  not  go  so  far  as  the  amend- 
ment of  the  gentleman  from  Philadel* 
phia,  because  this  amendment  requires, 
in  the  first  p'.ace,  that  the  publisher  or 
defetulant  in  any  cuse  shall  establish  the 
fact  that  the  publication  is  true,  and  then 
that  it  is  for  justifiable  ends.  Allow  me 
to  illustrate  this  by  a  newspaper  publica- 
tion which  I  happen  to  have  before  me, 
and  which  seems  to  bring  this  matter 
right  home  to  ourselves,  which  I  picked 
up  in  a  street  car  since  the  sessions  of  this 
Convention  in  Philadelphia,  and  which 
will  answer  for  the  purpose  of  showing 
the  force  and  effect  of  my  argument.  The 
paper  is  called  The  All  Day  City  Item, 
and  this  is  the  first,  and  1  believe  the 
only  number  of  that  publicaticm  that  I 
ever  saw  ;  and  it  speaks  about  the  Consti- 
tutional Convention  as  "the  stupidest 
body  ever  assembled  in  this  city."  Now, 
■while  our  modesty  will  prevent  us  from 
controverting  the  fact  that  he  may  prove 
the  truth  of  that  declaration,  yet,  unless 
he  can  show  that  it  was  done  through 
good  motives  and  for  justifiable  ends, 
then  the  publisher  of  that  article  would 
be  guilty  of  a  libel,  the  language  being  of 
a  defamatory  character,  and  calculated  to 
bring  us  into  public  hatred,  contempt  or 
ridicule,  because  it  was  published,  not 
when  we  were  before  the  people  for  elec- 
tion, and  therefore  for  a  justifiable  end, 
but  after  we  had  assembled  and  taken 
upon  ourselves  the  duties  of  this  office, 
and  wh(  n  our  capacity  was  not  a  subject 
before  the  people.  Therefore  this  man 
published  this  from  improper  motives, 
there  being  no  justifiable  end.  And  the 
probability  is  that  this  "bummer"  of  the 
All  Day  City  Item  published  this  remark 
of  this  Convention  because  we  do  not 
keep  a  hotel,  where  he  could  come  with 
his  family  and  sponge  upon  us  for  days 
and  weeks  and  months  together.  [Laugh- 
ter.] I  know  no  other  reason  why  it  is 
that  he  has  thus  gone  out  of  his  way  to 
pronounce  this  a  stupid  body,  which  I 
ake  to  be  a  subject  beyond  the  range 
of  his  Gipacity  to  grapple  with  or  compre- 

lend. 
And,  in  another  editorial  in  the  same  is- 

ue,  he  refers  to  the  condition  of  the  milk 


of  Philadelphia,  and  calls  the  attentiou  of 
this  Convention  at  the  same  time  to  this 
subject  of  milk ,  thinking  that  the  capacity 
of  this  body  is  about  on  a  level  with  the 
investigation  of  the  condition  of  the  milk 
market  of  this  city,  and  asks  us  to  take 
that  into  consideration.  Now,  I  say  that 
the  Constitutional  Convention  of  the  State 
of  Pennsylvania  is  hardly  the  proper 
body  for  such  a  question,  and  that  it 
should  not  be  called  upon  to  investigate 
the  milk  question  in  Philadelphia;  but  I 
call  the  attention  of  the  Pliiladelphia 
delegation  to  this  subject,  and  hope 
they  will  buy  a  cow  for  this  blatant 
calf,  that  he  may  have  a  bountiful  supply 
of  the  lacteal  fluid,  and  may  pursue, 
without  molotation,  his  proper  avocation 
of  a  sucker.     [ Laughter.  ] 

I  say,  therefore,  that  although  his  pub- 
lication may  be  true,  he  has  published  it, 
as  I  contend,  from  improper  motives,  and 
it  is  a  pertinent  illustration  of  the  ques- 
tion we  have  before  us. 

In  this  country,  where  the  government 
depends  upon  the  will  of  the  people,  and 
and  the  rulers  upon  their  suffrages,  and 
questions  affecting  either  are  brought  be- 
fore them  for  their  consideration,  either 
to  be  voted  upon  or  otherwise,  it  is  proper 
that  the  greatest  latitude,  witliin  ihe  lim- 
its of  propriety,  should  be  allowed  to  the 
put)lic  press  of  the  State.  We  do  not 
desire  their  silence  on  subjects  of  public 
interest.  Whenever  there  are  corruptions 
in  the  administration  of  public  affairs,  let 
them  be  thoroughly  searched  out  and  in- 
vestigated ;  and  whenever  we  find  that  a 
man  is  ruimingfor  an  office  who  has  been 
guilty  of  •"orrupcion  in  the  exercise  of 
any  former  position  of  responsibility  ; 
whenever  we  find  a  man  who,  in  the  ad- 
mmistrationof  his  existing  office,  is  guiltj 
of  any  tergiversations,  I  would 

"  put  in  every  huneat  hand  a  whip, 

To  lash  the  rascal  naked  through  the  world  " 

And  let  the  public  press  be  free  to  do 
this  for  us.  Let  it  purify  public  morals, 
and  let  it  give  its  public  condemnation 
to  everj'thing  and  everybody  which  do- 
serve  public  exposure,  but  keep  withui 
the  limits  of  truth  ;  and  let  it  be  under- 
stood tl»at  when  a  man  in  public  p  ,»sition, 
such  as  comes  under  the  pri  vileged  classes, 
is  assailed  by  a  publication  and  he  is  silent, 
he  has  thereby  admitted  his  guilt  and  dare 
not  have  the  subject  investigated  in  the 
courts  of  justice.  Under  the  law  ol  libel, 
as  it  exists  to-day,  when  a  man  brings  an 
action  against  the  publisher,  or  a  criminal 
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pr  )secution,  and  takes  him  into  court  for 
trial  iiid  suci'eeds,it  isno  vindication  of  his 
character,  because  his  success  may  sim- 
ply prove  that  the  thing  is  true,  and  if  the 
damages  that  he  recovers  be  heavy,  that 
he  has  recovered  them  on  account  of  the 
principle,  "the  greater  the  truth  the 
greater  the  libel,"  and  the  injury  to  his 
repu'ation  is  aggravated  by  the  truth 
published. 

Now,  Mr.  Chairman,  I  believe  that 
there  should  be  allowed  to  the  press  of 
Penns^ylvania  the  privilege  of  publishing 
whaiever  they  tind  to  be  true,  not  of 
private  individuals  in  their  private  capa- 
city, as  where  a  man  h<is  been  guilty  of 
some  trans^^ression  in  his  earlier  days, 
when  he  was  overcome  by  temptation 
and  desires  to  reform  ;  and  not  being  tie- 
fore  the  public,  he  should  not  have  this 
brought  against  him  again  in  after  yeais 
in  private  life;  but  let  every  man  who 
goes  before  the  people  for  public  favor 
take  iiis  character  in  his  hands,  and  if  he 
does  not  feel  willing  to  brave  the  test  of 
the  scrutiny  of  the  public  press  of  the 
State,  let  him  remain  in  private  retire- 
ment, or  if  he  braves  it  and  cannot  near 
it,  let  him  sink  under  its  condemnation. 
I  do  not  think  that  the  public  morals  of 
th  s  State  would  be  affected  seriously  or 
injuriously  by  this  rule.  I  do  not  think 
that  any  man  can  find  fault  with  this 
principle  of  the  law  of  libel.  I  have 
stated  it  in  this  short  provision,  I  think, 
in  as  few  words  as  it  can  be  stated. 

First,  the  matter  published  must  be 
true.  Now  it  will  not  do  to  say  that  the 
newspaper  press  are  permitted  to  publish 
anything  and  everything  recklessly  and 
without  proper  care  in  the  investigation 
of  the  question,  is  it  true  or  is  it  false? 
Let  them  not  show  too  much  avidity 
in  hunting  up  aspersions  of  individual 
character,  of  the  character  of  thosein  high 
and  public  places.  Let  them  exercise 
that  degree  of  scrutiny  which  this  pro- 
visi<m  would  make  it  to  their  interest  to 
exercise,  before  they  send  abroad  anything 
to  the  world  which  is  calculated  to  bring 
a  man  into  public  hatred,  contempt,  or 
ridicule.  When  they  have  done  that,  in- 
dividual reputation  will  be  protected  and 
there  will  be  a  free  and  open  field  for  the 
investigation  of  the  facts  connected  with 
the  conductof  the  individual  whose  career 
is  a  matter  proper  for  public  investiga- 
tion, and  no  man  ought  to  be  afraid  or 
hesitate  to  do  this. 

I  have  cut  the  section  short  in  another 
particular  by  leaving  out  of  it  that  part 


which  says,  "and  in  all  indictments  for 
libels,  the  jury  siiall  have  a  right  to  de- 
termine the  law  and  the  facts,  under  the 
direction  of  the  court,   as  in  other  cases." 

That  is  stricken  out,  which  the  amend- 
ment of  the  geatlcman  from  Philadel- 
phia does  not  propose  to  do,  because 
I  think  that  it  is  an  idle  declaration, 
a  sort  of  thing  that  ought  not  to  go 
into  the  Const. tution.  There  is  no  rule 
with  regard  to  the  mode  of  trial  of  in- 
dictments for  libel  that  differs  from  the 
rule  in  the  trial  of  any  other  indictment 
for  a  misdemeanor,  and  it  is  the  well- 
established  law  in  Pennsylvania,  and  ha9 
been  judicially  declared  and  re-declared, 
that  the  jurv  are  judges  of  the  law  as 
well  as  of  th«  tacts,  and  that  the  whole 
subject  is  before  them,  and  for  their  de- 
cision. 

I  say,  then,  that  there  is  no  necessity  to 
add  that  to  the  -section,  and  this  clause 
has  always  been  to  printers  and  publish- 
ers, and  to  others,  a  delusion  and  a  snare. 
It  has  been  calculated  to  make  the  peo- 
ple believe  that  they  had  some  dillerent 
rule  for  the  trial  of  libels  from  that  which 
existed  by  the  common  law  of  EnglancS 
as  to  other  trials  ;  but  it  really  practically 
amounts  to  just  the  same,  and  it  is  "  pal- 
tering" with  them  "in  a  double  sense," 
and  while  it  "keeps  the  word  of  promise 
to  the  ear,"  yet  "breaks  it  to  the  hope." 
I  propose  to  meet  this  thing  squarely  and 
fairly  and,  as  I  think,  in  as  few  words  as 
the  question  is  susceptible  of  being  com- 
prehended, that  it  shall  be  a  defense  that 
the  publication  is  true  and  was  made 
from  good  motivesand  forjusttiable  ends. 

That  makes  it  a  privileged  question, 
and  the  first  step  in  establishing  the 
fact  that  it  is  a  privileged  question  is, 
that  the  words  are  true;  but  that  is  not 
enough.  All  these  three  ingredients  are 
necessary  to  be  made  out  to  the  satisfac- 
tion of  a  jury  before  the  man  can  be  ac- 
quitted in  a  criminal  court,  or  before  he 
can  have  a  verdict  in  his  favor  in  a  civi! 
action:  First,  that  the  woids  are  true; 
secondly,  that  they  were  published  from 
good  motives;  thirdly,  that  they  were 
published  for  justifiable  ends;  and  very 
often  when  that  third  proposition  is  made 
out.  you  make  out  the  whole  case,  espe- 
cially as  to  the  second  branch  of  the  de- 
fence. 

Now,  is  there  any  difficulty  in  getting  a 
jurv  to  understand  this  ?  It  goes  into  the 
question  of  a  man's  intent.  We  must  find 
the  criminal  intent  in  all  cases  when  we 
undertake  to  convict  a  man  of  a  crime  or 
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of  a  misdemeanor,  and  we  have  divided 
offences  according  to  the  motives,  and  un- 
der the  circumstances  which  attended  the 
individual  who  ii9  charged  with  the  com- 
mission of  the  offence.    We  have  divided 
murder  into  first  and  second  degree,  in 
accordance  with  the  facts  as  to  whether 
the  defendant  or  prisoner  bad  time  to 
preur^editate  or 'not.    By  rulings  of  the 
courts  at  different  times  fi-ora  the  time 
tliat  act  was  passed  down  to  the  present 
moment,  we  have  had  what  "  premedita- 
tion" means  well  established.    Therefore, 
the  jury  must  go  into  the  heart  of  the 
man  and  find,  not  by  what  Jie  says,  but 
by  all  his  acts  and  all  the  circumstances 
that  surround  the  case,  wliether  he  had 
cooling  time;    w^hether   he  deliberated; 
whether  it  was    premeditated    murder ; 
and  if  so,  he  is  guilty  of  murder  in  the 
first  degree ;  but  if  it  was  done  in  heat  or 
haste,  then  it  sinks  down  to  another  de- 
gree.    As  I  have  already  said,  we  must 
find  the   criminal    intention.      It  is  not 
enough,  in  order  to  convict  a  inan  of  lar- 
ceny, to  prove  that  he  lias  taken  and  car- 
ried away  the  personal  property  of  anoth- 
er.    It  must  be  shown  that  he  did  it  ani- 
mo  furandi,  and  that  animus  is  discovered 
by  the  circumstances  and  the  facts  sur- 
rounding the  case  and   under  which  he 
committed  the  act.  Is  there  any  difficulty 
In  finding  out,  liaving,  in  the  first  place, 
establislied  the  fact  that  the  words  are 
true,  that  the    man    about  whom    they 
■wjre  published  was  in  such  a  public  po- 
sition, or  the  facts  wliich  were  published 
about  him  had  such  reference  to  his  posi- 
tu>\\  in  life,  or  the  circumstances  under 
which   tlicy    were  published   were  sn«h 
that  it  must  have  been  a  prosier  subject  to 
be  inquired  of  and  for  the  public  to  know  ? 
There  are  no  people  who  are  better  able 
CO  master  and  decide  that  question  than 
the  intelligent  and  independent  jurors  of 
this  Commonwealth  to  whom  this  ques- 
tion must  be  submitted. 

I  therefore  think  that  we  have  got  an 
amendment  in  these  few  words  which 
will  meet  all  the  requirements  of  the 
freedom  and  liberty,  but  not  the  licen- 
tiousness, of  the  press,  and  at  the  same 
time  we  protect  the  community,  and  al- 
low tliat  free  investigation  of  all  proper 
subjects  of  public  interest  and  investiga- 
tion which  sliould  be  allowed  in  every 
free  country. 

Mr.  Gibson.  Mr.  Chairman  :  The  Com- 
mittee on  the  Declaration  of  Rights  took 
into  careful  consideration  the  various 
propositions  that  were  submitted  to  them, 


and  I  am  sure  that  no  section  of  the  Bill 
of  Rights  received  a  more  careful  consid- 
eration than  the  one  in  relation  to  the 
press  and  to  libels.  The  proposition  con- 
tained in  the  amendment  just  offered  by 
the  gentleman  from  Bucks  (Mr,  Lear) 
was  before  that  committee  in  various 
shapes.  I  do  not  think,  at  least  I  have 
now  no  recollection,  that  the  proposition 
submitted  in  the  amendment  of  the  gen- 
tleman from  Philadelphia  (Mr.  Dallas) 
was  before  the  committee  at  all.  I  rather 
think  that  as  regards  that  amendment 
the  committee  would  have  been  favora- 
bly disposed  towards  it ;  at  least  I  my- 
self would  have  had  no  objection  to  em- 
bodying it  in  the  section  and  subn7itting 
it  to  this  Convention  as  we  did  other  mat- 
ters which  we  thought  of  sufficient  im- 
portance, and  which  we  considered  the 
public  necessity  required  shovild  be  pass- 
ed upon  by  the  body  at  large.  But,  sir^ 
after  all  the  consideration  we  could  give 
this  subject  and  tiie  various  propositions 
that  were  subiTbitted  to  vis,  we  came  to  tlie 
conclusion  that  the  public  necessity  re- 
quired that  no  amendment  of  this  char- 
acter should  be  made  to  the  seventh  sec- 
tion of  the  Bill  of  Rights;  and  in  giving 
my  reasons  (and  I  think  they  were  the 
reasons  of  the  committee,  or  a  majority 
of  them,)  I  shall  proceed  with  delibera- 
tion, because  it  is  a  matter  of  very  great 
importance,  and  I  do  not  wish  to  say  any- 
thing that  can  me  misunderstood,  or  that 
will  not  stand  upon  its  own  basis  as  a 
reason  for  rejecting  these  propositions. 

I  think  tlie  submission  of  sucli  propo- 
sitions, tlie  attempt  to  engraft  thena  upon 
the  Constitution  of  the  State  of  Pennsyl- 
vania, to  incorporate  them  into  the  Bill  of 
Rights,  arises  from  a  mistaken  idea  alto- 
gether as  to  the  object  of  a  Constitvition 
and  of  the  Bill  of  Riglits  in  particular. 
Sir,  this  Convention  is  not  assembled 
here  to  declare  what  the  law  of  libel  is 
any  more  than  tlie  law  with  regard  to 
ejectments  or  contracts.  It  is  no  part  of 
the  duty  of  this  Convention  to  assert  as 
one  of  the  inherent  principles  of  public 
liberty  or  of  the  rights  of  persons  that 
there  shall  be  any  particular  manner  of 
tiying,  or  any  i>articular  kind  of  defence 
in  actions  of  libel  between  individuals 
tlian  in  actions  which  arise  regarding 
land  or  money. 

The  wliole  misapprehension  has  arisen 
from  the  mere  i&ci  of  our  fathers,  when 
they  made  the  original  Constitution, 
having  declared  m  the  Bill  of  Rights  cer- 
tain fundamental  principles   which    the 
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necessities  of  that  time  required.  It  was 
necessary  for  our  fathers,  having  declared 
tliis  country  free  and  independent,  tlie 
British  people  then  just  enierging  from 
the  darkness  in  whicli  they  had  been 
enshrouded,  and  the  principles  of  liberty 
beinggradully  made  known  to  the  world — 
the  birth  of  this  nation  being  at  that  period 
of  time — it  was  necessary  that  certain  prin- 
ciples fundamental  to  the  liberties  of  the 
people  should  be  declared  in  what  is 
known  as  the  Declaration  of  Rights. 
First  and  foremost  among  those  was  that 
which  is  known  as  the  freedom  of  the 
press. 

But,  sir,  the  freedom  of  the  press  at  the 
present  day  is  understood  in  a  very  differ- 
•ent  sense  from  the  freedom  of  the  press 
at  the  time  it  was  originally  declared  a 
part  of  the  Bill  of  Rights.  It  meant  the 
liberty  of  the  press  to  discuss  matters  of 
government  a,nd  the  conduct  of  ofificials 
who  administered  the  government.  The 
very  able  and  eloquent  argument  that 
has  been  made  by  the  gentleman  from 
Lancaster,  (Mr.  H.  G.  Smith,)  and  the 
illustrations  that  he  gave,  all  show  that  the 
great  contest  was  between  the  govern- 
ment and  government  ofificials  and  the 
publishers  of  the  public  press.  That  is  an 
entirely  different  thing  from  a  matter  of 
libel,  from  an  action  of  defamation,  which 
is  tried  like  any  other  action,  and  which 
is  between  private  individuals. 

I  understand  the  amendment  of  the 
gentleman  from  Bucks  to  say  that  the 
action  of  libel — in  other  words,  he  picks 
out  a  particular  class  of  defamation  leav- 
ing out  slander — the  particular  class  of 
defamation  know  as  libel  ought  to  be 
subjected,  by  the  Constitution  we  are  to 
make,  to  a  different  species  of  rules  from 
any  other  kind  of  action  thatis  brought  in 
our  courts  of  justice.  Sir,  the  free  com- 
munication of  thought  and  information  is 
one  of  the  invaluable  rights  of  man,  and 
every  citizen  should  be  allowed  to  freely 
speak  and  print  on  any  subject,  being  re- 
sponsible for  the  abuse  of  that  liberty; 
but  the  right  to  investigate  conduct  of 
public  officers  and  criticize  the  govern- 
ment itself  is  a  very  different  thing  from 
what  are  familiarly  known  to  us  as  ac- 
tions of  defamation  between  individuals. 
Every  man  can  understand  what  is  meant 
then  by  the  freedom  of  the  press,  and  it 
is  well  now  to  declare  in  the  Constitu- 
tion as  our  fathers  declared,  "that  the 
printing  press  shall  be  free  to  every  per- 
son who  undertakes  to  examine  the  pro- 
eedings  of  the  Legislature  or  any  branch 


of  the  government,  and  no  law  shall  ever 
be  made  to  restrain  the  right  thereof." 
That  was  the  first  principle  that  our  fath- 
ers declared  in  this  section. 

Then  there  was  another  one  of  equal 
consequence  and  of  equal  importance  ; 
and  I  am  really  surprised  that  my  friend 
from  Bucks,  a  distinguished  lawyer, 
should  ask  to  strike  from  the  Constitution, 
one  of  the  great  landmarks  of  human  lib- 
erty. Sir,  when  Lord  Erskine  fouglit  the 
great  battle  for  the  right  of  trial  by  jury 
before  the  English  judges,  it  was  on  this 
very  question  of  libel.  At  common  law,  as 
it  then  existed,  the  law  of  libel  was  differ- 
ent from  the  law  of  any  other  case.  The 
judge  took  the  writing  in  his  hand  and 
told  the  jury,  "  this  is  a  libel,"  and  all 
that  the  jury  were  allowed  to  do  was  to 
find  or  not  the  fact  of  publication.  Then 
the  great  principle  that  the  law  and  the 
facts  m  libel  suits  should  be  left  to  the 
jury  to  determine  was  carried  by  that 
man,  that  hero,  if  I  may  call  him  such, 
and  the  British  Parliament  adopted  it  as 
the  law  of  England.  It  was  just  at  that 
time  that  the  Constitution  was  made  here, 
and  it  was  thought  necessary  also  to  de- 
clare as  part  of  the  common  law  of  this 
country,  that  in  all  indictments  for  libels 
the  jury  shall  have  the  right  to  determine 
the  law  and  the  facts  under  the  direction 
of  the  court  as  in  other  cases.  It  was 
needed  at  the  time.  It  was  a  principle 
of  human  liberty  that  had  to  be  declared, 
and  I  trust  that  this  Convention  will  not 
now  strike  out  this  glorious  principle 
from  our  Declaration  of  Rights. 

Sir,  we  have  become  so  familiar  with 
the  law  at  present,  so  familiar  with  the 
idea  that  the  law  and  the  facts  in  all 
criminal  cases  are  to  be  submitted  to  the 
Jury  for  their  determination,  that  we  for- 
get the  origin  of  these  great  principles. 
We  forget  the  origin  of  tliis  one  in  partic- 
ular. Sir,  that  is  sufficient  of  itself,  and 
it  ought  to  be  suflEicient  to  satisfy  the  press 
of  this  country,  that  the  jury  lias  the  right 
to  pass  upon  the  matter  and  find  whether 
the  publication  is  libellous  or  not. 

Tlaey  complain,  I  am  told,  that  judges, 
in  charging  the  jury,  will  say  to  the  jury, 
"  this  matter  is  libelous,  and  if  you  be- 
lieve so  and  so,  you  must  find  the  party 
guilty."  So  tiiey  do  in  every  other  case. 
They  will  tell  the  jury  :  "If  you  believe 
the  prosecutor  in  this  case,  then  the  de- 
fendant is  guilty"  of  larceny,  or  whatever 
the  offence  may  be;  but  the  jury  still 
have  the  law  and  the  facts  before  them 
and  have  a  right  to  find  the  party  guilty. 
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or  not  gnilty,  as  the  facts  of  the  case  may 
detennine. 

But,  sir,  the  great  and  serious  objection 
to  incorporating  in  this  section  of  the  Bill 
of  Rights  the  amendment  offered  by  the 
gentleman  from  Bucks  is  that  it  places 
in  the  Constitution  a  means  of  trying  a 
certain  class  of  eases,  while  other  cases 
are  excluded.  The  seventh  section  of  the 
Bill  of  Rights  was  not  intended  to  provide 
any  particular  law  with  regard  to  libel; 
it  was  simply  intended  to  lay  down  cer- 
tain fundamental  principles;  and  hence 
there  has  arisen  the  misapprehension  that 
it  is  a  part  of  our  duty,  in  the  Constitu- 
tion, to  incorporate  provisions  of  this 
kind.     Why,  sir,  the  common  law 

The  Chairman.  The  Chair  is  obliged 
to  remind  the  gentleman  that  his  time, 
under  the  rule,  has  expired. 

Mr.  Hkmphill.  I  move  that  the  time 
be  extended.     ["Aye  !"  "  Aye !"] 

The  Chairman.  The  Chair  hears  no 
objection,  and  the  gentleman  from  York 
will  proceed. 

Mr.  Gibson.  Why,  sir,  the  common  law 
which  exists  in  this  country,  and  which 
we  got  from  the  mother  country,  is  sutli- 
cient.  for  all  the  purposes  of  suits  between 
individuals  in  all  kinds  of  cases,  or  be- 
tween the  government  through  its  prose- 
cuting officers  and  the  defendant.  If  any- 
thing in  thecommon  law  requires  change, 
I  am  surprised  that  lawyers  on  this  floor 
should  say  that  it  is  the  province  or  duty 
of  a  Constitutional  Convention  to  alter  the 
common  law.  Sir,  there  is  a  branch  of 
this  government  whose  duty  it  is  to  de- 
clare what  the  law  is.  One  of  their  pecu- 
liar provinces  is,  if  they  find  the  common 
law  not  suited  to  the  times,  to  pass  an  act 
of  Assembly  saying  that  the  law  shall  be 
Ro  and  so  in  the  future ;  and  so  it  is  with 
regard  to  libel.  Whatever  grievance  the 
gentlemen  of  the  press  may  have,  what- 
ever remedy  they  ask  for,  they  must  ap- 
ply to  the  Legislature,  and  not  come  be- 
fore this  Convention  and  ask  that  it  may 
be  adopted  in  the  Constitution. 

Mr.  CoRBETT.  If  the  gentleman  will 
allow  himself  to  be  interrupted,  I  ask 
him  this  qu  stion  :  Whether  it  would  be 
policy  in  this  (Convention  to  incorporate 
in  the  Constitution  any  rule  of  law  over 
which  the  Leixiwlature,  that  is,  the  future 
Legislature,  has  legislative  power  and 
can  control ;  and  whether  by  incorpora- 
ting into  the  Constitution  a  rule  of  law 
we  are  not  doing  an  act  which  may  lead 
us  into  difficulty  in  the  future  ? 


Mr.  OiBsoN.  If  I  understand  the  gen- 
tleman's question,  it  is  exactlj'^  in  accord- 
ance with  what  I  have  been  arguing  ;  I 
think  we  should  not.  I  do  not  think  that 
anything  in  the  shape  of  legislation  or 
anything  that  the  Legislature  could  take 
under  their  own  control,  unless  it  is  some- 
thing that  the  public  necessity  imper- 
atively requires,  should  be  adopted  by 
this  Convention  as  a  part  of  the  Consti- 
tution. I  believe  that  we  are  only  here 
to  declare  certain  fundamental  principles 
of  the  organic  law,  certain  rules  bv  which 
the  Legislature  may  be  guided,  but  espe- 
cially in  the  Bill  of  Rights,  which  under- 
lies the  provisions  of  the  Constitution 
itself,  which  is  a  mere  declaration  of 
principles  of  human  right  and  human 
liberty,  should  we  be  careful  not  to  in- 
corporate anything  which  will  make  rlig- 
tinctions  between  different  Individuals 
or  between  different  kinds  of  law  sn'ts. 

But,  sir,  with  regard  to  the  amendment 
of  the  gentleman  from  Philadelphia 

Mr.  Dai^TjAS.  If  the  gentleman  will 
permit  a  question  at  this  time,  I  ask  him 
whether  in  the  Bill  of  Rights,  as  it  now 
stands,  the  words  "in  prosecutions  for  the 
publication  of  papers"  do  not  refer  to  ac- 
tions for  libel,  and  whether  that  is  not 
providing  a  rule  for  the  trial  of  that  kind 
of  cases  ? 

Mr.  Gibson.  It  is.  Incidentally.  It  is 
only  as  a  result,  as  a  corollary  from  it. 
The  main  object  of  the  declaration  in  the 
Bill  of  Rights,  as  T  undersrand  it,  was 
merely  the  assertion  of  the  principle.  Of 
course,  if  once  incorporated  into  the  Con- 
stitution it  becomes  the  governing  law  on 
the  subject;  but  the  object  was  not  to 
provide  any  special  means  of  trying  those 
cases  rather  than  any  other. 

I  was  about  to  say  in  regard  to  the 
amendment  of  the  gentleman  from  Phila- 
delphia that  I  think  the  provision  that  al- 
ready exists  in  the  Constitution  ought  to 
be  sufficient  of  itself  and  so  I  believe  the 
Coinmittee  on  the  Declaration  of  Rights 
supposed.  I  think  all  of  them  were  unim- 
imons  in  regard  to  that.  They  made  no  al- 
teration with  regard  to  officers,  with  regard 
to  the  general  principle  that  was  declared 
in  the  Declaration  of  Rights,  inasmuch  as 
there  was  sufficient  in  that  for  the  projec- 
tion of  the  pul)lic  press  from  prosecution  ; 
that  is,  in  examining  the  affairs  of  the 
government.  The  gentleman  from  Phil- 
adelphia who  is  a  member  of  that  Com- 
mittee (Mr.  Newlin)  supported  a  proposi- 
tion, and  T  refer  to  it  now  because  his  at- 
tention seems  to  be  turned  toward  me. 
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similar  to  that  introduced  here  by  the 
gentleman  from  Bucks,  which  extended 
to  all  cases  for  libel.  I  think  sucli  was 
the  case;  I  may  be  mistaken  in  regard 
to  it. 

Mr.  Nbwlin.  If  the  gentlemen  will 
allow  me  to  explain,  I  will  say  that  he  ia 
mis^iken  in  his  statement.  I  advociited 
allowing  the  truth  to  be  given  in  evidence 
in  all  ctises,  but  I  am  opposed  to  the 
aineiidmeut  of  the  gentleman  from  Bucks 
for  the  reason  that  it  takes  the  question 
from  the  jury  to  a  certain  extent,  1  will 
advert  to  that  when  the  gentleman  from 
York  is  through. 

Mr.  friBsoN.  I  stand  corrected.  I  have 
not  a  distinct  recollection  of  what  occur- 
red at  the  time  we  had  the  matter  under 
discussion  in  committee;  but  I  was  under 
the  impression  that  in  regard  to  the  ex- 
amination of  the  acts  of  public  men,  of 
those  in  public  office,  the  Committee  on 
the  Declaration  of  Rights  were  unani- 
mous in  the  opinion  that  the  provisionsof 
the  seventh  section  of  the  Bill  of  Rights 
were  sufficient  for  all  purposes.  If  I  un- 
derstand the  amendment  of  the  gentle- 
man from  Philadelphia,  it  simply  is  to 
incorporate  into  the  seventh  sectioti  of 
the  Bill  of  Rights  the  provisions  of  our 
acts  of  Assembly  as  they  at  present  exist. 
But  why  does  not  this  cover  the  whole 
case?  "  In  prosecutions  for  the  publica- 
tion of  papers  investigating  the  official 
conduct  of  officers  or  men  in  public  ca- 
pacities, or  where  the  matter  published  is 
proper  for  public  information,  the  truth 
thereof  may  be  given  in  evidence ;  and 
in  all  indictments  for  libel  the  jury  shall 
have  a  right  to  determine  the  law  and 
the  facts  under  the  direction  of  the  court 
as  in  other  cases."  That  seems  to  be  a 
sufficient  declaration  for  every  purpose, 
and  I  think  we  are  going  very  far  when 
we  follow  that  up  by  saying  that  the  party 
shall  be  acquitted  if  the  publication  was 
fromconscientiousmotives,  orif  itwastrue 
and  was  published  for  justifiable  ends.  To 
say  that  it  shall  be  given  in  evidence  seems 
to  cover  the  whole  ground.  Then,  if  the  law 
and  the  facts  be  left  to  the  jury,  the  jury 
will  decide  whether  the  party  is  guilty  or 
not  guilty. 

I  would  not  say  one  word  to  interfere 
with  the  liberty  of  the  press;  I  venerate 
it  too  much  ;  but  the  press  ought  not  to 
be  given  what  my  friend  from  Bucks  calls 
the  liberty  of  licentiousness. 

Now,  sir,in  conclusion,  as  the  gentleman 
has  referred  to  an  article  published  in 
this  city,  and  has  said  that  there  rc.ight  be 


an  action  against  the  publisher  in  that 
Ciise  as  for  defamation,  I  would  say  that 
the  seventh  section  of  the  Bill  of  Rights 
as  it  now  stands  would  cover  that  very 
case,  because  it  says.  "In  prosecutions 
for  the  publication  of  papers  investigat- 
ing the  official  conduct  of  officers,  or  men 
in  public  capacities,  or  where  the  matter 
published  is  proper  for  puiilic  informa- 
tion, the  truth  thereof  maj-^  be  given  in 
evidence." 

Sir,  we  are  men  in  public  capacities, 
and  are  open  to  criticism*  I,  for  one.  do 
not  find  fault  if  gentlemen  of  the  press,  or 
any  other  gentlemen,  think  that  we  are 
not  competent  for  the  discharge  of  our 
duties,  and  they  have  a  perfect  right  to  say 
fin,  if  they  think  so,  and  the  only  way  in 
which  we  can  controvert  that  is  to  go  be- 
fore the  people  themselves  with  proper 
provisions  in  our  Constitution,  and  then 
they  will  say  that  we  are  competent  for 
our  task  by  adopting  a  proper  Constitu- 
tion when  we  submit  it  to  them.  If  we 
can  do  that,  the  people  will  ratifv  our 
work  and  exonerate  us  from  any  such 
charge. 

Mr.  Lear.  In  consequence  of  some  of 
the  gentlemen  of  the  committee  differing 
from  me  in  regard  to  the  effect  of  the 
latter  part  of  this  section  as  it  at  present 
stands  in  the  Constitution,  I  propose  to 
withdraw  that  part  of  my  amendment 
which  asks  for  the  striking  out  of  that 
part  which  follows  Mr.  Dallas'  amend- 
ment. In  other  words,  I  propose  to  sub- 
stitute my  amendment  for  Mr.  Dallas' 
amendment  merely.  I  do  not  know 
whether  or  not  that  is  parliuaientary  and 
can  be  done. 

The  Chairman.  It  can  be  done,  and 
the  amendment  of  the  gentleman  from. 
Bucks  will  be  so  modified. 

Mr.  Newlin.  Do  I  understand  the 
gentleman  from  Bucks  to  include  in  his 
motion  to  strike  out  the  words,  "  and  the 
jury  shall  have  the  right  to  determine 
the  law  and  the  facts  under  the  direction 
of  the  court  as  in  other  cases?" 

Mr.  Lear.  Yes,  sir;  mj'  motion  was 
to  strike  out  those  words;  but  I  have  now 
withdrawn  that  part  of  my  amendment. 

Mr.  Newlin.  Mr.  Chairman :  The 
amendment  now  proposed  by  the  gentle- 
man from  Bucks  is  one  that  I  can  sup- 
port. I  had  intended  calling  to  the  atten- 
tion of  the  Convention  the  matter  of  his 
moving  to  strike  out  the  present  provision 
which  allows  the  jury  to  judge  of  the  law 
and  the  facts.  It  was  evidently  inserted 
for  a  cause;  but  as  the  geutlemau  him- 
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self  now  recognizes  it,  it  is  unnecessary  to 
say  anything  more  on  that  subject. 

The  proposition  now  is  simply  to  allow 
the  truth  to  be  given  in  evidence  in  all 
cases  of  libel,  whether  civil  or  crimmal. 
The  law  of  libel,  or  what  is  supposed  to 
be  the  law  of  libel,  has  been  so  learnedly 
and  lucidly  explained — if  it  is  possible  to 
call  that  lucid  which  is  construed  differ- 
ently in  every  part  of  the  House,  and  is 
different  in  the  opinion  of  every  judge 
that  passes  upon  the  question — I  say  the 
diflFerent  views  of  the  law  have  been  so 
well  expressed  here  that  I  do  not  propose 
to  go  over  that  ground. 

In  civil  cases,  actions  for  damages,  the 
truth  may  be  given  in  evidence  in  miti- 
gation of  damages;  but  still  the  jury  may 
put  the  costs  upon  the  defendant,  and  the 
costs  may  be  a  very  important  matter — a 
matter  of  very  great  charge  upon  him, 
and  equivalent  to  a  verdict  for  damages. 
The  provision  in  the  present  Constitution 
simply  allows  the  truth  to  be  given  in 
evidence  where  the  matter  is  proper  for 
public  information.  Now,  what  is  proper 
for  public  information  is  a  matter  which, 
of  course,  continually  varies,  according  to 
the  notions  of  the  particular  tribunal  be- 
fore which  the  question  comes  ;  whereas 
the  question  of  truth  is  a  pure  question  of 
fact ;  and  in  the  settlement  of  that  ques- 
tion of  fact,  the  jury  can  act  entirely  for 
themselves,  without  being  governed  at  all 
by  the  views  of  the  court  as  to  what  is 
proper  for  public  information.  It  is  true 
that  even  now  a  jury  may  disregard  the 
charge  of  the  court,  so  that  if  the  court 
were  to  say  a  certain  publication,  a  cer- 
tain matter,  was  not  proper  for  public 
information,  the  jury  could  hold  other- 
wise. It  is  a  question  of  policy,  and  so 
mixed  up  with  the  question  of  fact  that 
thejury  would  undoubtedly  be  swayed  to 
a  great  extent  by  the  charge  of  the  court, 
whereas  if  it  is  remitted  solely  to  a  ques- 
tion of  fact,  whether  the  article  is  true  or 
is  false,  then  the  jury  acts  untrammelled 
entirely,  and  judges  for  itself  as  to  this 
which  is  really,  and  ought  to  be,  a  simple 
question  of  fact. 

The  law  in  various  States  of  the  Union 
now  provides  what  it  is  proposed  to  em- 
body in  the  Bill  of  Rights  here.  In  the 
States  of  Illinois,  Florida,  Nevada,  Kan- 
sas, Rhode  Island  and  West  Virginia, 
there  is  now  in  the  Constitution  of  each 
one  of  those  States  a  provision  exactly 
similar  to  this;  that  is  to  say,  that  in  all 
actions  for  libel,  whether  civil  or  crimi- 
nal, the  truth  may  be  given  in  evidence, 


and  it  shall  be  a  complete  defence,  pro- 
vided the  publication  was  made  from 
good  motives  and  for  justifiable  ends ; 
and  it  seems  to  me  that  the  restrictions 
requiring  the  jury  to  find  that  the  motive 
of  publication  was  good  and  the  end  justi- 
fiable, in  addition  to  requiring  the  truth, 
will  prevent  any  undue  license  being  ex- 
ercised by  the  press  in  this  matter. 

Mr.  Temple.  I  should  like  to  ask  the 
gentleman  a  question,  with  his  permis- 
sion. I  ask  whether  he  is  in  favor  of  any 
of  the  amendments  before  the  committee? 

Mr.  Newlin.  I  am  in  favor  now  of  the 
amendment  of  the  gentleman  from  Bucks, 
having  in  it  the  provision  which  he  in- 
serted at  my  suggestion.  I  can  imagine 
no  ground  of  public  policy  whatever 
upon  which  can  be  defended  the  proposi- 
tion that  the  truth,  when  published  for 
good  and  justifiable  ends,  shall  not  be 
given  in  evidence  in  any  case  whatever  of 
libel ;  and  for  that  reason  I  shall  support 
the  amendment  of  the  gentleman  from 
Bucks. 

Mr.  Sharpe.  Mr.  Chairman  :  The  sec- 
tion under  consideration  as  it  came  from 
the  hands  of  the  committee  is  an  exact 
transcript  of  the  seventh  section  of  the 
ninth  article  of  the  present  Constitution. 
That  part  of  the  section  which  has  elicited 
the  present  discussion  reads  as  follows : 

"  In  prosecutions  for  the  publication  of 
papers  investigating  the  official  conduct 
of  officers  or  men  in  public  capacities,  or 
where  the  matter  published  is  proper  for 
public  iiiiormation,  the  truth  thereof  may 
be  given  in  evidence ;  and  in  all  indict- 
ments for  libel  the  jury  shall  have  a  right 
to  determine  the  law  and  the  facts  under 
the  direction  of  the  court  as  in  other 
cases." 

The  amendment  proposed  by  the  learn- 
ed gentleman  from  Philadelphia  (Mr. 
Dallas)  was  to  strike  that  out  and  insert 
in  lieu  of  it  the  following : 

"All  papers  relating  to  the  conduct  of 
officers  or  men  in  public  capacity,  or  to 
any  other  matter  proper  for  public  invest- 
igation or  information,  shall  be  privileged, 
and  no  recovery  or  conviction  shall  be 
had  or  sustained  in  any  suit  or  prosecu- 
tion, civil  or  criminal,  for  the  publication 
thereof,  except  when  such  paper  shall 
have  been  maliciously  published;  and 
malice  shall  not  be  presumed  from  the 
fact  of  publication." 

The  amendment  to  the  amendment,  of- 
fered by  the  distinguished  gentleman 
from  Bucks,  (Mr.  Lear,)  is  to  strike  out 
the  same  words  and  insert  in  lieu  thereof 
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"In  all  trials  for  libel,  both  civil  and 
criminal,  the  truth,  when  published  with 
good  motives  and  for  justifiable  ends, 
shall  be  a  sufficient  defence,  and  the  jury 
shall  have  the  right  to  determine  the  law 
and  the  facts  under  the  direction  of  the 
court  as  in  other  cases." 

These  three  propositions,  thus  collated 
and  brought  into  juxtaposition,  present 
three  distinct  and  separate  questions  for 
the  consideration  of  the  committee.  The 
section  as  reported  originally  has  been 
the  law  of  this  State  from  the  earliest  pe- 
ried  of  its  history.  It  declares  that  where 
a  publication  relates  to  the  conduct  of  a 
public  official  or  contains  matter  that  is 
proper  for  the  public  information,  the 
truth  shall  be  a  justification  for  the  publi- 
cation. The  proposition  of  the  gentleman 
from  Philadelphia  (Mr.  Dallas)  makes 
two  radical  changes  in  the  organic  law  of 
the  State  in  this  respect.  The  first  is  that 
where  the  pajier  relates  to  the  conduct  of 
an  official  or  a  man  acting  in  a  public  ca- 
pacity, or  where  it  contains  matter  proper 
for  public  investigation  or  information, 
it  shall  be  privileged ;  that  is,  it  shall  not 
be  necessary,  when  the  publication  is  of 
that  character,  that  the  publisher  shall  be 
compelled  to  prove  the  truth  of  "the  sub- 
ject matter,  provided  he  has  not  published 
the  same  maliciously.  If  he  has  made  an 
honest  mistake,  if  the  information  is 
proper  for  the  public,  if  he  has  published 
it  from  proper  motives,  not  through 
malice,  not  to  gratify  private  malevolence, 
then,  says  the  amendment  of  the  gentle- 
man from  Philadelphia,  he  shall  come  to 
no  harm,  and  he  shall  pass  from  under 
the  edge  of  the  sword  of  justice  without 
hurt. 

The  amendment  of  the  gentleman  from 
Philadelphia  also  contemplates  a  change 
in  the  rule  of  evidence  that  is  observed 
now  in  trials  of  this  character.  The  best 
authority  in  this  State  has  declared  that 
from  the  publication  of  the  matter  itself, 
if  it  be  of  a  libellous  character,  the  law  in- 
fers malice.  The  amendment  of  the  gen- 
tleman from  Philadelphia  comtemplates 
that  the  mere  fact  of  the  publication  alone 
shall  not  be  prima  facie  evidence  of 
malice,  but  that  it  shall  be  a  distinctive 
fact  to  be  proved  upon  the  trial,  on  the 
part  of  the  Commonwealth  in  a  criminal 
prosecution,  or  on  the  part  of  the  plaintiff 
in  a  civil  action,  as  any  other  fact  in  the 
case  is  proved. 

Now,  sir,  the  proposition  of  the  gentleman 
from  Bucks  (Mr.  Lear)  goes  far  beyond 
both  the  original  section  and  the  amend- 


ment of  the  gentleman  from  Philadelphia. 
It  is  still  more  radical,  and  it  provides  that 
in  all  trials  for  libel  the  truth  shall  be  given 
in  evidence,  provided  it  be  published 
with  proper  motives  and  for  a  justifiable 
end. 

From  these  three  jiropositions  thus  be- 
fore this  committee  for  its  consideration, 
it  is  our  bounden  duty  to  select  that  one 
which  best  harmonizes  with  the  spirit  of 
our  age  and  which  is  most  congenial  to 
the  genius  of  a  republican  government. 

I  believe  that  the  present  Constitution 
is  defective  in  this  regard.  If  it  has  been 
the  hand-maiden  of  injustice;  if  it  has 
been  the  minister  of  wrong  ;  if  it  has  been 
a  poisoned  arrow  to  pierce  the  heart  of  a 
free  press  ;  if  it  has  suffered  men  to  get  to 
the  top  of  the  political  ladder,  and  to  en- 
trench themselves  in  high  places  of  trust, 
who  ought  to  be  crawling  in  the  dust  of 
infamy  at  the  foot  of  the  ladder,  will  aiw 
gentleman  rise  in  his  place  in  this  august 
presence,  and  saj^  that  this  Convention 
shall  not  redress  that  wrong  ?  Will  any 
gentleman  go  home  to  his  constituents 
and  say  to  them  :  "  It  is  true  we  found 
this  wrong  entrenched  in  the  organic  law 
of  the  State,  but  my  reverence  for  an- 
tiquity prevented  me  from  redressing  it." 

I  know,  sir,  that  there  is  a  class  of 
thinkers  on  this  floor  who  believe  that 
we  have  no  jurisdiction  over  this  ques- 
tion at  all.  The  very  able  and  exhaustive 
argument  of  the  learned  gentleman 
from  Indiana  (Mr.  Clark)  was  the  expo- 
nent of  that  school  of  thought.  But,  sir, 
to  that  scljool  of  thought  I  refuse  utterly 
to  subscribe.  I  believe  that  this  Conven- 
vention  is  omnipotent  over  the  present 
Constitution.  I  believe  that  the  legisla- 
tive edict  that  was  sent  down  to  us  from 
Harrisburg,  "you  shall  not  touch  the 
ninth  article,"  is  as  feeble  to  bind  our 
power,  as  the  green  withes  and  new 
ropes  were  to  bind  the  limbs  of  Samson. 

I  have  not  that  sympathy,  nor  that  re- 
spect, for  hoary-headed  antiqviity  which 
will  prevent  me  from  brushing  out  of  the 
present  organic  law  all  such  obstructions 
as  I  perceive  are  retarding  the  general 
prosperity  of  the  Commonwealth.  The 
lamp  of  experience  sheds  its  light  to 
illuminate  our  pathway  onward,  not  to 
light  us  backward ;  and  keeping  this 
light  before  me  and  following  close  after 
it,  I  shall  endeavor  according  to  the  best 
of  my  poor  ability  to  do  what  shall  best 
promote  the  imperial  grandeur  of  this 
Commonwealth,  what  shall  best  consist 
w'th  the  spirit  of  our  times,  and    what 
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shall  best  harmonize  with  the  prosperity 
and  interests  of  our  people. 

Now,  sir,  the  question  before  the  com- 
mittee involves  the  liberty  of  the  press, 
and  I  lay  it  down  as  a  fundamental  prin- 
ciple that  in  a  free  State  the  press  should 
have  just  as  much  liberty  as  is  consonant 
with  the  public  welfare.  In  order  to  as- 
certain what  degree  of  liberty  the  press 
ought  to  have,  it  is  proper  to  ascertain 
first  what  are  its  true  and  legitimate 
functions.  Manifestly,  the  newspaper 
ought  to  be,  as  I  believe  it  is,  the  school- 
master of  the  masses.  It  ought  to  illu- 
minate their  understanding;  it  ought  to 
improve  their  m  >rals;  it  ought  to  lift  them 
up  into  a  higher  plane  of  existense ;  it 
ought  to  teach  them  that  which  is  right 
aiid  beneficial  and  proper;  it  ought  to 
furnish  them  witli  mental  food  which 
is  healthy  and  nourishing.  This  may  be 
termed  the  private  and  soc'al  duty  of  the 
press.  But,  sir,  beyond  this  and  above 
this,  is  has  a  higher  duty  still  to  dis- 
charge. It  is  the  duty  of  the  press  to 
educate  the  public  mind  upon  aflfairs  of 
8tate,  to  drag  from  its  concealment  the 
malfeasance  of  public  officials,  to  watch 
and  denounce  all  arbitrary  acts  of  gov- 
ernment, to  communicate  to  the  public 
evnrthing  that  is  necessary  and  proper  for 
its  information.  In  short,  sir,  tiie  news- 
paper ought  to  be,  as  I  believe  it  is,  the 
wide  awake  sentinel  and  guardian  which 
Btands  upon  the  watch-towers  of  the  State 
to  protect  the  liberties  of  the  people. 

This  being  the  function  of  the  public 
press,  the  next  thought  that  presents  itself 
is,  how  shall  the  greatest  amount  of  lib- 
erty be  extended  to  it  that  is  consistent 
with  the  public  welfare,  and  that  involves 
the  question,  what  does  the  public  welfare 
demand  of  the  press? 

The  Chairman.  The  gentleman's  time 
has  expired. 

Mr.  Nf;wL,iN  and  others.  I  move  that 
it  be  expired. 

The  Chairman.  The  gentleman  from 
Franklin  will  proceed,  no  one  rising  to 
object. 

Mr.  Sharpe.  Mr.  Chairman :  Mani- 
festly the  pulilic  welfare  demands  that 
the  people  should  have  the  earliest  and 
most  accurate  information  of  all  doings  of 
the  government.  The  public  welfare 
requires  that  the  people  should  have  early 
and  accurate  information  of  the  conduct 
of  their  servants  whom  they  have  elevated 
into  positions  of  trust  and  profit.  The 
public  welfare  requires  that  everything, 
the  information  of  which  would  advance 


the  public  weal,  shall  be  made  known  at 
the  earliest  possible  moment  of  time. 

It  is  in  regard  to  such  matters  that  the 
section  as  reported  from  the  committee 
declares  that  the  truth  shall  be  given  in 
evidence,  when  an  indictment  for  lil)el 
has  arisen  upon  a  publication  embracing 
matters  of  the  kind  to  which  I  have  just 
referred ;  and  it  is  to  exactly  the  same 
sort  of  subjects  that  the  amendment 
of  the  gentleman  from  Philadelphia  ap- 
plies. He  does  not  carry  by  his  amend- 
ment the  drift  of  the  subject  matter  which 
shall  be  justifi:ible  publications,  beyond 
the  language  of  the  section,  but  keeps  it 
closely  within  the  four  corners  of  the 
original  section  as  reported  by  the  com- 
mittee. 

But,  sir,  the  amendment  of  the  gentle- 
man from  Bucks  goes  far  beyond  the  sec- 
tion. It  thro'vs  wide  open  the  doors  of 
evidence  in  all  trials  for  libel,  both  civil 
and  criminal.  Now,  the  line  that  divides 
what  is  proper  for  the  public  to  know, 
from  that  which  the  public  has  no  concern 
to  know,  is  exactly  the  same  line  that 
separates  the  liberty  of  the  press  from  its 
licentiousness.  The  proposition  of  the 
gentleman  from  Philadelphia  is  in  favor 
of  the  liberty  of  the  press;  the  proposi- 
tion of  the  gentlemen  from  Bucks  is  in 
favor  of  the  licentiousness  of  the  press.  A 
free  press  is  the  greatest  ornament  and 
bulwark  of  a  free  State;  a  licentious  pre&s 
is  the  greatest  curse  that  could  happen 
to  any  State. 

I  cannot  support  the  amendment  of  the 
gentleman  from  Bucks  (Mr.  Lear)  be- 
cause if  it  be  permissible  that  in  all  pros- 
ecutions for  libel  the  truth  shall  be  given 
in  evidence,  then  the  publisher  of  the 
newspaper  may  enter  the  private  houses 
of  our  citizens;  he  may  drag  forth  the  se- 
crets that  lie  there  between  the  master  of 
that  house  and  his  household  gods,  and 
he  may  give  them  to  the  world;  and 
when  he  is  prosecuted  for  publishing  such 
matter,  under  the  amendment  proposed 
by  the  gentleman  from  Bucks  he  is  per- 
mitted to  give  the  truth  in  evidence.  Aye, 
but  says  the  gentleman,  it  must  be  pul> 
lislied  with  good  motives  and  for  a  justi- 
fiable end.  I  admit  the  qualification  in 
all  its  force,  but  still  I  insist  that  it  is  not 
potent  enough  to  curb  the  licentiousness 
of  the  press.  Wliy,  sir,  a  vindicitive  and 
malicious  man  having  discovered  some 
secret  about  his  neighbor,  with  which  the 
public  have  no  concern  whatever,  rushes 
into  print  with  it:  he  argues  thus:  "The 
present  law  allows  me  to  prove  the  truth 


constitut:o:^al  convention. 


727 


of  that  libfil;  the  libelled  man  knows 
that  T  can  prove  the  truth  of  it ;  it  is  true 
that  if  I  do  not  succeed  in  showing  that 
my  mori%Te  was  good  and  the  end  justifia- 
ble, I  must  be  convicted  ;  but  I  will  take 
the  risk  ;  I  have  two  chances;  I  have  the 
chance  that  this  man  knows  that  what  I 
published  about  him  is  true,  and  know- 
ing that  I  can  give  it  in  evidence  in  a 
court  of  justice  he  will  prefer  rather  to 
submit  to  the  outrage  than  to  go  into  a 
court  of  just  ice  and  sul>iect  himself  to  the 
exposure  of  a  public  trial." 

You  observe,  Mr.  (^hairman,  that  the 
newspaper  publisher  in  such  a  case  as  that 
would  have  that  chance  on  hisside,  and  we 
all  kMo.v  from  our  experience  of  human 
nature  how  strong  the  fear  of  public 
shame  is  to  a  sensitive  man.  The  pub- 
lisher of  the  paper  might  use  still  a  fur- 
ther argument :  "  I  know  that  this  is  the 
truth,  and  when  I  get  into  court  I  can 
prove  it  to  be  true;  and  although  I  can- 
not be  acquitted  unless  I  was  justified  in 
publishing  it,  yet  as  soon  as  I  get  the 
truth  before  the  jury,  T  will  trust  to  the 
prejudice  that  it  excites  in  the  minds  of 
the  jury,  and  thus  hope  to  escape  convic- 
tion." 

Those  objections,  to  my  mind,  seem  un- 
answerable 'n  reply  to  the  proposition  of 
the  gentleman  from  Bucks,  to  allow  the 
truth  to  be  given  in  evidence  in  all  cases. 
I  s  ly  that  a  newspaper  man  has  no  right 
to  publish  in  any  case,  wliether  it  be  true 
or  false,  whether  it  be  for  justitiable  or 
unjustifiable  ends,  that  with  which  the 
public  have  no  cDncern,  and  which  per- 
tains exclusively  to  the  individual  man. 

Now,  sir  I  turn  away  for  a  moment 
from  this  proposition  to  the  amendment 
of  the  gentleman  from  Philadelphia. 
You  will  observe  that  his  amendment 
embraces  only  publications  relating  to 
the  conduct  of  men  in  official  capacity 
and  matters  that  are  proper  for  public 
investigation  and  information.  What  is 
the  trouble  about  the  libel  law  as  it  now 
stands  in  our  Constitution?  Keep  in 
mind  that  the  class  of  subjects  em- 
braced in  th  >  gentleman's  amendment 
and  in  the  section  is  precisely  the  same. 
What  is  the  trouble  ?  What  is  the  opera- 
tion of  the  present  libel  law  of  this  State? 
It  is  this:  A  newspaper  publisher  re- 
ceives information  from  what  he  supposes 
to  be  a  reliable  source.  This  information 
is  about  a  man  in  public  employment 
and  such  as  the  people  ought  to  know. 
He  publishes  the  statement.  He  is  in- 
dicted in  the  court  of   quarter  sessions 


and  brought  up  for  trial.    The  Common-    ^ 
wealth  proves  the  publication  ;  the  (Com- 
monwealth    must    show     by    the    paper 
itself  tint  it  contains  libellous  matter  ;  and 
then  the  only  other  fact  It  has  to  prove  is  \ 

that  it  applies  to  the  prosecutor,  and  there  \ 

the  Commoawealth  rests,  it  is  not  nec- 
essary for  her  to  prove  actual  malice,  be- 
cause the  rulings  of  the  courts  are  that 
malice  is  presumed  from  the  fact  of  pub- 
lication alone.  Thus  stands  the  Co>nmon- 
wealth.  Now  how  stands  the  defend- 
ant ?  He  has,  as  I  have  supposed,  re- 
ceived this  information  from  a  relible 
source  ;  it  is  about  a  public  man  ;  it  is  of 
such  a  character  that  the  people  have  a 
right  to  know  it ;  but  unfortunately, 
when  he  comes  to  sift  his  evidern'e,  he 
finds  that  he  cannot  prove  the  truth  of 
the  publication — perhaps  not  at  all,  or  if 
at  all,  then  not  as  broadly  as  has  been 
stated.  What  is  the  result?  The  result 
is  inevitably  a  conviction.  No  matter 
how  pure  liis  motive,  no  matter  how- 
reliable  his  information  was,  the  pub- 
lisher is  there  with  his  hands  tied  ;  and  it 
is  to  untie  his  hands  under  such  a  state 
of  facts  that  the  gentleman  from  Phila- 
delphia proposes  bj^  his  amendment  just 
this  and  nothing  more. 

Remember,  sir,  that  no  man  has  a  right 
to  publish  a  libel  under  the  amendment 
of  the  gentleman  from  Philadelphia, 
against  an  official,  or  containing  matter 
proper  for  public  information,  if  he  does 
It  maliciously.  If  malice  is  sliown  to 
exist,  he  is  guilty  under  the  very  lan- 
guage of  the  amendment.  Now  over  this 
question  of  malice  the  jury,  under  proper 
instructions  of  the  court,  would  hnve  the 
whole  jurisdiction.  If  a  man  of  h's  own 
volition,  or  upon  authority  which  he 
w<mld  not  rely  upon  in  the  ordinary  af- 
fairs of  life,  or  with  gross  negligence, 
publishes  a  libel  about  a  public  man, 
there  would  be  in  that  state  of  facts,  even 
under  the  amendment  of  the  gentleman 
from  Philadelphia,  such  evidence  of 
malice,  want  of  care,  want  of  regard  for 
the  rights  of  his  fellow-man,  as  would  in- 
duce a  jury,  under  such  circumstances,  to 
convict  him.  But,  sir,  I  put  it  to  you, 
whether,  when  a  newspaper  publisher 
has  received  intelligence  from  trust- 
worthy sources  upon  which  he  would 
stake  his  own  life,  his  own  liberty,  his 
own  i^roperty,  his  own  reputation,  and 
when  that  information  is  of  such  a  charac- 
ter as  the  public  have  a  right  to  know,  I 
ask  you  shall  he  be  treated  like  the  felon 
who  deliberately  and  in  cold  blood  and 
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maliciously  robs  his  neigkbor  of  his  repu- 
tation ? 

The  rule  of  the  present  Constitution  had 
its  origin  at  a  very  early  day.  It  is  cover- 
ed with  the  hoarinesss  of  almost  a  cen- 
tury. It  was  the  conception  of  an  age 
when  the  world  moved  slowly  ;  when 
daily  newspapers  were  unknown  ;  when 
the  power  of  steam  that  now  drives  us 
over  mountains,  through  valleys,  and 
across  rivers  with  the  swiftness  of  the 
wind,  was  unknown  ;  when  lightning, 
that  vassal  which  carries  the  messages  of 
nations  around  the  world  in  the  twink- 
ling of  an  eye,  was  unheard  of  and  un- 
dreamed of.  That,  sir,  was  the  era  in 
which  this  rule  had  its  origin.  Then  men 
had  time  to  tliink  and  time  to  reflect  and 
time  to  weigh  evidence.  Bat,  sir,  we  are 
living  in  an  entirely  different  age.  We 
are  living  in  a  time  when  the  course  of 
events  are  chasing  each  other  across  the 
world's  stage  of  action  as  si^eedily  as  the 
pulsations  of  the  human  heart  ;  when  the 
thirst  for  office  and  for  gain  has  become 
as  insatiable  as  the  waves  of  the  ocean. 
The  whole  face  of  nature  and  of  society 
has  been  changed  by  the  arts  of  civiliza- 
tion. A  morning  paper  is  now  an  abso- 
lute necessit3^  And  will  you  compel  a 
newspaper  man  m  this  age  of  rushing 
events,  when  he  receives  information 
from  a  reliable  source,  and  he  publishes 
it,  believing  it  to  be  proper  for  the  public, 
will  you  require  that  man  to  sit  down 
and  deliberately  weigli  the  proofs  on  the 
one  side  and  on  the  other,  and  decide 
correctly  upon  the  spur  of  the  moment, 
under  the  penalty  of  being  sentenced  to 
the  penitentiary  for  a  libellous  publi- 
cation ?  I  do  not  believe  tliat  this  Con- 
vention intends  to  so  muzzle  the  mouth 
of  the  press,  which  has  been  muzzled  for 
the  last  century  in  this  Commonwealth. 

Understand  me,  Mr.  Chairman,  I  am 
opposed  to  a  licentious  press.  1  reiterate 
again  that  the  press  has  nothing  to  do 
with  the  private  concerns  of  i^rivate  men  ; 
but  the  amendment  of  the  gentleman 
from  Philadelphia  contemplates  oijening 
no  such  door  as  that  ;  it  simply  declares 
tliat  an  honest  mistake,  honestly  made, 
shall  not  put  the  man  who  makes  it  in  a 
felon's  cell. 

Mr.  J.  W.  F.  White.  I  should  like  to 
know  what  is  meant  by  the  language, 
"publication  of  papers,"  in  the  amend- 
ment of  the  gentleman  from  Philadelphia  ? 

Mr.  Dallas.  That  language  is  precisely 
taken  from  the  present  Constitution :  "  In 
prosecutions  for  the  publication  of  papers 


investigating  the  official  conduct  of  offi- 
cers or  men  in  public  capacities."  I  do 
not  know  how,  by  entering  into  any  ex- 
planation of  it,  I  can  make  it  more  plain 
than  the  language  itself  is.  It  has  al- 
ways been  well  understood. 

Mr.  J.  W.  F.  White.  Does  it  mean  of- 
ficial or  semi-official  papers?  Or  does  it 
mean  simply  articles  published  in  a  news- 
paper? 

Mr.  Dallas.  It  certainly  in  my  iudg- 
ment  would  include  articles  published 
in  newspapers.  It  includes  all  papers 
published. 

Mr.  J.  W.  F.  White.  Very  well.  Now, 
what  is  there  in  the  gentleman's  amend- 
ment that  requires  that  newspaper  arti- 
cle to  be  true  ? 

Mr.  Dallas.  Nothing;  and  it  should 
not  be  required. 

Mr.  J.  W.  F.  White.  Then,  Mr.  Chair- 
man, I  cannot  vote  for  it.  I  think  it 
would  be  a  monstrous  doctrine  if  we 
should  say  that  an  editor  anywhere  in  the 
State  of  Pennsylvania  may  publish  a 
newspaper  article,  and  then  when  he  is 
prosecuted  for  it,  scandalous  and  false  as 
it  may  be,  that  the  prosecution  must 
prove  that  be  published  it  maliciously. 
That  is  the  amendment.  Now,  sir,  I  am 
opjjosed  to  changing  the  present  salutary 
rule  of  the  law  in  this  respect ;  I  would 
not  declare  that  a  libellous  article,  libel- 
lous on  the  face  of  it,  shall  not  be  consid- 
ered libellous  until  the  innocent,  injured 
plaintiff"  proves  that  the  editor  published 
it  maliciously.  I  would  require  that 
editor  to  stand  and  suffer  the  penalty  of  a 
libellous  publication  if  it  be  a  falsehood 
that  he  has  publislied.  I  therefore  oppose 
the  amendment  because  the  article  may 
be  false  in  itself,  and  yet  the  plaintiff 
cannot  recover  unless  he  prove  in  the  first 
place  the  falsehood  of  the  article  and  then 
prove  that  the  editor  published  it  mali- 
ciously. Why,  sir,  it  seems  to  me  that 
the  gentleman  from  Franklin  (Mr. 
Sharpe)  has  certainly  misapprehended 
these  two  amendments,  for  in  place  of 
that  beiHg  the  liberty  of  the  press,  it  does 
strike  me  that  it  would  be  the  licentious- 
ness of  tlie  press.  Malice  is  one  of  tlie 
most  difficult  tilings  imaginable  to  be 
proved  in  law.  An  editor  publishes  an 
article;  how  under  the  sun  can  the  plain- 
tiff prove  whether  he  published  it  inno- 
cently or  maliciousl}'^  ? 

Mr.  CoRBETT.  I  should  like  to  inter- 
rupt the  gentleman  for  a  moment.  Can 
you  prove  it  in  any  other  way  than  b}^  the 
facts  and  circumstances — the  defamatory 
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character  of  the  article,  the  falsity  of  the 
charge?  Can  you  prove  it  in  any  other 
way  ? 

Mr.  J.  W.  F.  White.  The  amendment 
here  proposes  that  it  shall  be  proved  in 
some  other  way. 

Mr.  CoRBETT.  Tlie  gentleman  will  un- 
derstand me.  1  agree  with  him;  and  I 
ask  practically,  can  j'ou  prove  it  in  any 
other  way  tlian  by  showing  the  falsity 
and  defamatory  character  of  the  article, 
and  the  circumstances  under  which  it 
was  published  ? 

Mr.  J.  W.  F.  White.  Generally  you 
cannot.  In  some  cases  you  might  possibly 
prove  direct  malice ;  but  a  malicious, 
cunning  editor  that  wants  to  cover  up  his 
tracks  would  so  publish  tlie  matter,  and 
so  conduct  himself  that  it  would  be  im- 
possible to  prove  malice,  if  the  jury  could 
not  infer  malice  from  the  character  of  the 
article.  But  if  he  has  been  imposed  upon 
himself;  if  he  has  acted  through  good 
motives  in  the  publication  ;  he  can  prove 
liowhe  got  the  information  :  he  can  prove 
how  he  came  to  publish  the  article  ;  he 
can  thus  vindicate  himself  and  prove  his 
innocence. 

Mr.  H.  G.  Smith.  Will  the  gentleman 
allow  me  to  interrupt  him?  Can  a  pub- 
lisher do  that  under  the  law  as  it  exists  in 
Pennsylvania  to-day? 

Mr.  J.  W.  F.  White.  I  am  speaking 
of  the  possibility  of  the  thing,  not  'of  the 
present  law.  I  say,  sir,  that  it  is  in  the 
power  of  the  editor  to  prove  whether  he 
has  been  imposed  upon  or  not ;  where  he 
got  his  information  ;  and  if  he  has  reck- 
lessly put  an  ariicle  in  his  paper -without 
stopping  to  inquire  whether  it  is  true  or 
not,  it  is  a  monstrous  doctrine  to  say  that 
he  shall  go  scot-free,  unless  the  injured 
party  can  prove  that  he  did  it  malicious- 
ly ;  and  that,  in  my  understanding,  is  the 
amendment  of  my  friend  from  Philadel- 
phia.    I  cannot  vote  for  it. 

I  am  willing,  sir,  to  modify  this  section 
of  the  Bill  of  Rights.  I  do  not  exactly 
like  the  amendment  proposed  by  f  e  del- 
egate from  Bucks,  although  he  has  used 
nearly  the  same  language  as  may  be 
found  in  several  of  our  State  Constitutions. 
It  is  that  where  the  jury  are  satisfied  that 
tlie  matter  charged  as  libellous  is  true, 
and  was  published  with  good  motives  and 
for  justitiable  ends,  it  shall  be  a  defence. 
It  always  seemed  to  me  that  tliat  expres- 
sion, "justifiable  ends,"  was  too  vague 
and  uncertain.  I  never  could  compre- 
hend it.  It  seemed  to  me,  ,too,  that  it 
might  oj)en  the  door  for  eflitors  and  oth- 


ers to  publish  communications  often  that 
the  public  had  no  interest  in,  merely  of  a 
private  nature,  assailing  the  character  of 
private  individuals,  often  gratifying  per- 
sonal spite  or  spleen. 

Now,  sir,  I  should  be  in  favor  of  modi- 
fying the  section  in  the  way  I  propose  to 
suggest;  it  is  not  in  order  now  for  me  to 
move  it  as  an  amendmeut,  or  I  should  do 
so.  In  the  first  place,  I  would  require 
that  the  article  published  be  true,  and  if 
we  wish  to  preserve  the  liberty  of  the 
press,  and  guard  against  the  licentious- 
ness of  the  press,  we  must  require  that 
publishers  see  that  what  they  publish  is 
time.  Tiiejr  must  take  the  responsibility 
of  the  truth  of  what  they  publish  in  tlie 
first  place ;  not  publish  recklessly ;  not 
publish  at  random ;  not  publish  at  hear- 
say,  unless  they  are  willing  to  stand  up 
an<.l  say  it  is  true,  and  they  have  the  evi- 
dence of  the  truth  of  it.  I  would,  tliere- 
fore,  require,  in  the  first  place,  in  order 
that  a  defendant  shall  successfullj'-  defend 
himself  in  a  i^rosecution  for  libel,  that  the 
thing  should  be  true.  In  tlie  second  place, 
T  would  require  that  the  matter  published 
should  be  proper  for  public  information. 
In  the  third  place,  I  would  require  that 
it  should  be  published  through  good  mo- 
tives. With  these  three  qualifications, 
why  should  not  the  editor  who  publishes 
the  truth  neceesary  or  proper  for  public 
information  and  with  a  good  motive,  be 
protected?  Do  not  limit  it,  as  I  under- 
stand the  present  Constitution  does,  to 
those  in  official  relations  or  occupying 
public  capacities,  1  would  give  this  broad 
protection  to  the  press  everywhere,  as  ap- 
plied to  any  man  whose  position  is  such 
before  the  public  that  any  truth  in  refer- 
ence to  that  man  would  be  isroper  for 
public  inforination.  Let  the  editor  pub- 
lish it  freely.  Why,  sir,  I  know,  myself, 
and  every  member  on  this  floor  knows 
the  fact,  that  editors  in  the  State  have 
been  prevented,  and  citizens  of  the  State 
have  been  prevented,  from  serving  the 
public  by  exposing  the  infamy  of  some 
men  where  they  could  not  do  it  under  our 
presciit  Constitixtion.  They  were  not 
public  officials;  they  were  not  holding 
any  public  office  or  occupying  any  public 
position,  and  yet  the  interests  of  society, 
the  very  welfare  of  society,  the  good  of 
the  community  where  they  lived,  re- 
quired that  their  real  character  should  be 
.known,  and  yet  it  could  not  be  done  un- 
der our  present  hiw. 

In  placeof  saying  "for  justifiable  ends,'' 
which  is  an  expression  that  I  cannot  fully 
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comprehend,  I  would  modify  it  in  this 
way.  I  would  strike  out  all  after  the 
sixth  line  up  to  the  word  "and"  in  the 
tenth  line,  and  in>»ert : 

"In  prosecutions  for  libel  the  truth  may 
be  f^iven  in  evidence;  and  if  it  shall  ap- 
pear to  the  j  ury  that  the  matter  charged 
as  libellous  is  true,  was  proper  for  public 
information,  and  was  published  with 
good  motives,  it  shall  be  a  suffident  de- 
fense.*' 

That,  it  seems  to  me,  would  guard 
against  ruthlessly  and  unnecessarily 
dragging  private  afRiirs  into  the  public 
press,  or  before  the  public,  where  the 
public  do  not  need  information  on  the 
subject,  wh<^re  it  subserves  nopublicpur- 
pose,  but  is  marely  a  petty  fight  between 
a  few  indiviiaals.  That  would  be  pro- 
hibited. Y')u  should  leave  it  for  the  jury 
to  decide,  in  the  first  pla  !e,  whether  it  is 
true,  in  the  second  place,  whether  it  was 
proper  for  public  inform  ition,  and  in  the 
third  place,  whether  the  editor  published 
3t  through  pure  motives;  and  under  the 
section  I  propose  the  burden  of  proof  of 
all  the.s3  m  liters  would  rest  on  the  edi- 
tor, where  it  ought  to  rest,  not  rest  upon 
the  plaintiff  to  prove  wh  it  it  would  be 
impossible  in  ninety-nine  cases  out  of  a 
hundred  for  him  to  prove,  that  is  the 
malice  of  the  libeller. 

For  these  reasons,  sir,  T  am  constrained 
to  vote  against  the  amendment  of  my 
friend  from  Philadelphia,  and  I  would 
prefer  greatly  that  the  gentleman  from 
Bucks  should  modify  his  amendment  in 
the  way  I  have  suggested. 

Mr.  C.  A.  Black.  Before  my  friend 
from  Allegheny  sits  down  I  should  like  to 
ask  him  a  question.  Does  the  amend- 
ment of  the  gentlemen  from  Philadelphia 
propose  to  leave  anything  but  the  ques- 
tion of  fact  to  the  jury  ? 

Mr.  J.  W.  F.  White.     I  propose  that. 

Mr.  G.  A.  Black.  But  does  not  his 
amendment  propose  that,  to  leave  it  as  a 
question  of  fact  for  th^  jury  ? 

Mr.  J.  W.  F.  White.  I  think  not.  I 
think  that  under  that  clause  which 
says  that  malice  must  oe  proved,  the 
court  would  say  to  the  jury  in  the  absence 
of  evidence  as  to  the  maliciousness  of  the 
publication,  "you  must  acquit  the  defend- 
ant." That  is,  the  burden  of  proof  is  on 
the  plaintiff. 

Mr.  O.  A.  Black.  Would  it  not  be  a 
question  for  the  jury  under  all  the  cir- 
cumstances? 

Mr.  J.  W.  F.  White.  The  burden  of 
proof  must  be  on  the  plaintiff,  but   the 


character  of  the  publication  is  no  evidence 
of  malice. 

Mr.  0.  A.  Black.  It  will  be  for  them 
when  they  deliberate. 

Mr.  .T.  W.  P.  Whitk.  It  cannot  be  for 
them  because  the  publication  is  not  evi- 
dence of  malice.  Under  the  present  law 
if  the  article  is  libellous  he  law  presumes 
that  it  was  maliciously  published,  but  un- 
der the  amendment  of  the  gentlemen  from 
Philadelphia  that  would  nut  be  the  rule 
ofliw.  There  would  be  no  presumption 
or  inference  of  malice  from  the  cha-aoter 
of  the  publication  ;  on  the  contrarv,  it 
would  be  the  very  reverse  and  would  have 
to  be  proved  by  other  evidence. 

The  great  complaint  of  the  editors  of  the 
State  is,  that  in  a  criminal  prosecution  they 
are  not  allowed  to  prove  the  truth  of  the 
article  published.  They  may  be  fined  and 
imprisoned  for  publishing  an  article  of 
newsor  information  which  is  perfectly  true 
and  for  the  public  benefit.  Tn  a  civil  action 
for  libel  the  truth  mav  be  a:iven  in  evi- 
dppf^e.  Bat  in  a  prosecution  for  the  same 
libel  the  truth  cannot  be  given  in  ev'd^noe. 
Whv  not  permit  the  editor  to  defend  in  a 
prosecution  the  same  as  in  a  civil  action  ? 
This!  believe  is  right  and  I  believeif  isall 
the  editors  of  the  State  ask.  The  amend- 
ment I  suggest  will  accomplish  that. 
While  not  open  to  the  objections  I  have  urg- 
ed against  the  amendment  of  the  gentle- 
man from  Philadelphia,  it  is  more  general 
and  comprehensive  in  its  scope,  and  will 
the  better  protect  private  character,  while 
it  gives  the  largest  liberty  to  the  press. 

Mr.  GoWEN.  Mr.  Chairman:  It  seems 
to  me  that  the  proper  distinction  between 
the  amendment  of  the  gentleman  from 
Philadelphia  (Mr.  Dallas)  and  the  Consti- 
tution as  it  now  is,  would  best  be  contrast- 
ed by  presenting  a  case  which,  in  the  first 
place,  could  happen  under  the  present 
Constitution,  and,  in  the  second  place, 
which  could  occur  under  the  amendment 
suggested  by  my  friend. 

Under  the  present  Constitution,  if  the 
editor  or  publisher  of  a  newspaper  is  in- 
dicted for  a  libel  upon  a  public  officer,  the 
paper  is  given  in  evidence.  The  burden 
of  proof  is  then  thrown  upon  the  defen- 
dant, to  show  that  his  article  was  true.  If 
the  defendant  succeeds  in  establishing 
the  truth  of  his  assertion,  he  is  acquitted. 
In  ninety-nine  cases  out  of  every  hundred 
malice  will  not  be  presumed  where  a 
truthful  puYjlication  investigating  the 
conduct  of  a  public  officer  is  made.  How 
would  it  be  under  the  amendment  of  the 
gentleman  from  Philadelphia,  if  it  should 


CONSTITUTIONAL  CONVENTION. 


731 


be  incorporated  into  the  Constitution?  In 
the  first  place,  the  burden  of  proof  is  not 
thrown  upon  the  defendant  at  all.  There, 
I  take  it,  is  tlie  vice  of  the  whole  amend- 
ment. Will  it  be  contended  tliat,  because 
a  man  is  a  public  officer,  the  editor  of  a 
newspaper  can  charge  him  with  having, 
In  the  night,  alone,  without  any  witnesses, 
committed  a  forgery,  and  theti  can  say  to 
tiie  public  officer :  "You  must  prove  that 
you  did  not  do  it  ;  and  if  you  do  not 
you  cannot  infer  malice,  and  I  shall  es- 
cape." That  would  be  the  law,  and  that 
would  be  the  construction  of  this  Consti- 
tution, if  the  amendment  of  the  gentle- 
man from  Philadelphia  were  adopted.  Is 
it  not  so,  that  the  truth  of  the  libellous 
matter  is  not  essential  to  bo  establislied? 
That  is  the  scope  of  the  amendment.  The 
next  is  tliat  malice  is  not  to  be  presumed 
from  the  fact  of  publication,  and  there- 
fore a  man  may  sit  down  in  his  newspaper 
room  and  charge  anotlier  with  the  com- 
mission of  the  most  heinous  offence ;  he 
may  specify  dates,  and  specify  acts,  and 
charge  him  by  all  the  circumstances  with 
having  committed  a  crime;  and  when  he 
comes  to  be  tried,  although  he  has  made 
the  charge,  the  burden  of  proving  its 
truth  is  not  upon  him,  an  unless  the  oth- 
er party  can  prove  its  falsity,  he  dare  not 
assume  that  there  was  any  malice,  for 
wliat  evidence  of  malice  can  there  be  un- 
less it  can  be  niferred  from  the  acis  and 
circumstances  of  the  case?  How  can  a 
man  prove  the  falsity  of  such  a  charge? 
He  may  be  charged  with  having  <ommit- 
ted  a  forgery  of  a  public  document,  and 
then  when  he  had  accomplished  his  ends, 
with  the  dt-struction  of  the  document, 
how  can  the  man  charged  prove  that  it  is 
not  true?  It  is  impossible  for  him  to 
prove  a  negative.  It  could  not  be  done 
on  the  principle  of  the  statement  of  the 
Irishman  who,  when  he  was  convicted  on 
the  oath  of  one  man  who  saw  hnn  steal  a 
pig,  said  he  could  bring  a  hundred  who 
would  swear  that  tliey  did  not  see  him. 
[Laughter.]  Certainly',  such  a  principle 
as  that  would  be  no  proof  at  all.  The 
amendment  of  the  gentleman  from  Phila- 
delphia permits  any  one — it  need  not  be 
an  editor — any  malicious  defamer,  to 
charge  a  man  with  the  most  minute  cir- 
cumstances, with  the  greatest  particulari- 
ty, with  the  commission  of  a  crime,  a  most 
heinous  offence;  and  then,  because  that 
man  cannot  prove  that  it  is  false,  he  has 
no  right  to  assume  that  there  was  malice, 
and  the  publisher  escapes  scot-free. 
What  more  do  we  want  than  we  have 


in  our  present  Constitution  ?  At  the  time 
of  the  adoption  of  that  Constitution,  and 
in  earlier  ages,  freedom  of  the  press  did 
not  mean  the  right  of  every  man  wlio 
owned  a  set  of  types  to  throw  them  at, 
any  person  against  whom  he  had  malice. 
It  meant  that  the  power  of  the  govern- 
ment should  not  be  itaed  to  suppress  the 
press.  It  meant  that  the  press  should  be 
free  from  governmental  interference,, 
That  was  the  meaning  of  "the  freedom  of 
the  press."  It  does  not  mean  that  John 
Smith,  who  owns  a  set  of  types,  may 
libel  .John  Brown,  who  is  a  private  indi- 
vidual. It  means  only  that  this  great 
engine  for  the  dissemination  of  knowl- 
edge in  this  country  shall  remain  so,  and 
shall  not  be  stricken  down  by  the  hand 
of  public  government. 

I  admit  tliat  when  a  man  occupies  a 
public  office,  wlien  he  is  a  candidate  for 
public  office,  when  he  occupies  any  pub- 
lic position  in  the  community  by  wiii(!h 
the  liberties  or  the  moneys  of  his  fellow- 
citizens  are  committed  or  may  be  com- 
mitted to  his  charge,  then  all  his  acts  and 
his  character  are  the  proper  subject  of 
public  investigation.  In  all  of  these 
cases  and  in  every  other,  wherever  the 
matter  may  be  proper  for  publication,  the 
present  Constitution  throws  around  the 
publisher  all  the  protection  which  any 
one  has  a  right  to  ask.  The  only  diffl' 
culty  in  the  present  Constitution,  I  ap- 
prehend, arises  from  that  part  of  it  which 
says  that  the  jury  shall  decide  the  law 
and  the  facts  as  in  other  cases.  That  has 
been  in  frequent  instances  assumed  to 
give  to  the  court  the  power  to  direct  a 
jury  to  find  a  verdict  of  guilty  of  libel, 
which  T  say  they  have  no  right  to  do 
under  the  Constitution.  No  one  can 
claim  for  one  instant  tliat  if,  in  the  face  of 
the  charge  of  the  court  stating  that  matter 
is  libellous,  the  jury  should  find  a  ver- 
dict of  not  guilty,  the  court  has  power  to 
grant  a  new  trial.  And  that  is  the -whole 
question  ;  for  if,  when  in  the  face  of  such  a 
charge  a  jury  finds  a  verdict  of  not 
guilty,  the  court  has  no  power  to  set 
aside  that  verdict,  it  must  follow  that  the 
jury  is  the  sole  judge  of  the  law  and  the 
facts  in  a  criminal  action  for  libel  as  it  is 
in  any  other  criminal  action,  and  the  jury 
is  the  judge  of  the  law  and  the  facts  as 
has  always  been  held  and  must  alvvavs 
be  held,  or  the  right  of  trial  by  jury  be- 
comes a  mere  farce. 

That  is  all  I  desire  to  say.  I  call  the  at- 
tention of  the  Convention  to  this,  that  if 
by  declaring  that  malice  shall  not  be  pre- 
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sumed  from  the  falsity  of  the  publication, 
if  by  turning  the  burden  of  proof  from  the 
defendant  on  the  prosecutor  so  that  you 
make  a  man  prove  a  negative,  which  it  is 
imposssble  to  do,  and  take  away  from  the 
defendant  the  burden  which  is  now  upon 
him  and  which  always  should  remain 
upon  him,  of  proving  the  truth  of  his  as- 
sertion, tliere  would  never  be  a  conviction 
for  libel  in  this  State,  no  matter  how  false, 
no  matter  how  maliciousthe  charge  might 
be. 

Mr.  Dallas.  Mr.  Chairman:  I  do  not 
want  to  make  a  speech  at  this  time ;  but 
I  claim  the  right  to  endeavor  to  extricate 
my  amendment  from  the  embarassments 
tliat  the  remarlvs  recently  made  put  upon 
it.  The  latter  claase  of  tliat  amendment, 
to  which  the  remarks  of  the  gentleman 
from  Pittsburg  (Mr.  J.  W.  F.  White) 
and  also  the  remarks  of  the  gentleman 
from  Philadelphia  (Mr.  Gowen)  ajiplied, 
is  simply  this  :  "Malice  sliall  not  be  pre- 
sumed from  the  fact  of  publication."  I  did 
not  mean,  and  I  did  not  suppose  that  any 
lawyer  would  understand  me  as  meaning, 
that  the  publication  would  not  be  evidence 
from  whicli  the  jury  might  infer  malice 
as  they  might  from  any  other  evidence  in 
the  case. 

Mr.  J.  W.  F.  White.  May  I  interrupt 
the  gentleman  from  Philadelphia  ? 

Mr.  Dallas.     Certainly'. 

Mr.  J.  W.  F.  White.  Suppose,  then, 
in  a  prosecution  on  an  article  cliarg- 
ing  a  person  with  having  stolen  a 
horse,  the  Commonwealth  presents  the 
article  from  the  newspaper  where  the 
man  is  charged  with  being  a  horse-thief, 
without  any  otlier  evidence  whatever  on 
the  part  of  the  Commonwealth,  could  the 
defendant  be  convicted  ? 

Mr.  Dallas.  If  the  jury,  from  the  cir- 
cumstances surrounding  that  publication, 
or  even  from  the  extravagance  of  the 
Ijublication  itself,  could  infer  malice,  the 
jury  wduld  be  at  liberty  to  do  so. 

Bat  in  order  to  remove  all  question  on 
this  point,  for  I  do  not  desire  that  my 
amendment  shall  be  defeated  by  misap- 
prehension of  its  intent,  I  propose  now  to 
modify  it  by  adding  at  the  end  the  single 
word  "alone  ;"  and  if  it  is  not  in  order  to 
do  so  now,  I  give  notice  that  I  will  do  so 
at  the  proper  time.  It  will  then  read 
"and  malice  sliall  not  be  presumed  from 
the  fact  of  publication  alone."  You  can 
give  to  the  fact  of  publication  all  the 
weight  you  please  on  the  subject  of  mal- 
ice ;  but  it  will  prevent  the  court  from 
telling  a  jury  absolutely  that  because  that 


article  which  upon  its  face  contains  libel- 
lous matter  was  published,  therefore  thej' 
cannot  inquire  into  the  fact  of  malice,  that 
the  court  shall  take  that  fact  frona  them. 
I  want  the  section  in  the  Bill  of  Rights  so 
modified,  using  the  language  of  my  friend 
from  Bucks,  (Mr.  Lear,)  that  we  can  leave 
this  matter  of  malice  to  go  to  the  j  ury  to 
be  determined  by  them  as  all  other  mat- 
ters are  determined.  That  is  the  whole 
scope  of  the  argument  on  this  point,  and 
I  think  I  have  answered  every  objection 
to  my  amendment. 

Mr.  Simpson.  I  would  suggest  that 
the  same  eflfect  wovild  be  secured  by  in- 
serting the  word  "mere"  before  "fact,"^ 
making  the  clause  read,  "malice  shall  not 
be  presumed  from  the  mere  fact  of  publi- 
cation." 

Mr.  Dallas.  I  prefer  the  other  expres- 
sion. 

Ihe  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Bucks,  (Mr.  Lear,)  to  the  amendment  of 
the  gentleman  from  Philadelphia. 

The  amendment  to  the  amendment  was 
rejected. 

The  Chairman.  The  question  recurs 
upon  the  amendment  of  the  gentleman 
from  Philadelphia  (Mr.  Dallas.) 

Mr.  Simpson.     Let  it  be  read. 

The  Clerk  read  the  amendment,  to 
strike  out  the  third  sentence  of  the  sec- 
tion down  to  and  including  the  word 
"evidence,"  and  insert : 

"All  papers  relating  to  the  conduct  of 
officers  or  men  in  public  capacity,  or  to 
any  other  matter  proper  for  public  inves- 
tigation or  information,  shall  be  privi- 
leged ;  and  no  recovery  or  conviction  shall 
be  had  or  sustained  in  any  suit  or  prose- 
cution, civil  or  criminal,  for  the  publica- 
tion thereof,  except  where  such  paper 
shall  have  been  maliciously  published ; 
and  malice  shall  not  be  presumed  from 
the  fact  of  publication  alone." 

On  the  question  of  agreeing  to  the 
amendment  a  division  was  called  for, 
which  resulted  twenty-eight  in  tlie  affirm- 
ative. This  being  less  than  a  majority 
of  a  quorum,  the  amendment  was  re- 
jected. 

The  Chairman.  The  question  recurs 
on  the  section. 

Mr.  W.  H.  Smith.  I  propose  to  amend 
by  striking  out  tlie  section  and  inserting : 

"In  all  civil  or  criminal  prosecutions 
for  libel  tiie  truth  may  be  given  in  evi- 
dence, as  well  as  the  sources  of  informa- 
tion on  which  the  alleged  libel  may  be 
based.    And  if  it  shall  appear  to  the  jury 
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thit  the  publication  charged  as  libellous 
be  true,  or  that  it  was  based  on  reliable 
information,  was  not  inspired  by  malice, 
and  was  published  for  good  motives  and 
justitiable  ends,  the  defendant  shall  be  ac- 
quitted." 

I  am  not  going  to  take  up  time  on  this 
question;  1  said  all  I  had  to  say  about  it 
the  other  day,  on  a  proposition  pretty 
nearly  like  this.  It  was  then  said  that 
this  proposition  was  not  treated  on  its 
merits  because  other  questions  interfered 
with  it.  I  now  desire  to  have  a  direct 
vote  of  the  Convention  upon  this  amend- 
ment, whatever  that  vote  may  be. 

The  amendment  was  rejected. 

Mr.  J.  W.  F.  White.  I  now  offer  the 
amendment  that  I  read  a  short  time  ago, 
to  strike  out  the  third  sentence  down  to 
and  including  the  word  "evidence"  and 
insert : 

"In  prosecutions  for  libel  the  truth  may 
be  given  in  evidence  ;  and  if  it  shall  ap- 
pear to  the  jury  that  the  matter  charged 
as  libellous  is  true,  was  proper  for  public 
information,  and  was  published  with  good 
motives,  it  shall  be  a  sufficient  defense." 

Mr.  Chairman,  let  the  Clerk  read  the 
section  as  it  would  be  if  amended. 

The  Clerk  read  as  follows : 

"That  the  printing  press  shall  be  free  to 
every  pereon  who  undertakes  to  examine 
the  proceedings  of  th>e  Legislature  or  any 
bi-anch  of  the  government,and  no  law  shall 
ever  be  made  to  restrain  the  right  thereof. 
The  free  communication  of  thought  and 
opinions  is  one  of  the  invaluable  rights  of 
man,  and  every  citizen  may  freely  speak, 
write  and  print  on.  any  subject,  being  re- 
sponsible for  the  abuse  of  that  liberty 
In  prosecutions  for  libel  the  truth  ma}'  be 
given  in  evidence  ;  and  if  it  shall  appear 
to  the  jury  that  the  matter  charged  as 
libellous  is  true,  was  proper  for  public  in- 
formation, and  was  published  with  good 
motives,  it  shall  be  a  suficient  defence  ; 
and  in  all  indictments  for  libels  the  iury 
shill  have  a  right  to  determine  the  law 
and  the  facts  under  the  direction  of  the 
court,  as  in  other  cases." 

On  the  question  of  agreeing  to  the 
amendment  a  division  was  called  for, 
which  resulted  twenty-four  in  the  affirm- 
ative. This  being  less  than  a  majority  of 
a  quorum,  the  amendment  was  rejected. 

The  Chairman.  The  question  recurs 
on  the  section. 

The  section  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows : 
47— YoL.  IV. 


Sections.  That  the  people  shall  be  se- 
cure in  their  persons,  houses,  papers  and 
possessions  from  unreasonable  searches 
and  seizures,  and  that  no  warrant  to 
search  any  jilace  or  to  seize  anj'  person  or 
things  shall  issue  without  describing 
them  as  nearly  as  niay  be,  nor  without 
probable  cause,  supported  by  oath  or  af- 
firmation  subscribed  to  by  the  affiant. 

Mr.  Kaine.  I  would  like  to  ask  the 
chairman  of  the  Committee  on  the  De- 
claration of  Rights  what  the  necessity 
was  for  adding  those  last  tive  words, 
"subscribed  to  bj-  the  affiant."  They  are 
not  in  the  old  Constitution. 

Mr.  MacConnell.      That  additon  was 
made  by  the  Committee  on  the  Declara- 
tion of  Rights  from  information  that  we 
received  of  a  practice  prevailing  very  ex- 
tensively   in    the   city  of   Philadelphia 
amongst  the    alderman.     It  was  repre- 
sented that  these  aldermen  receive  infor- 
mation against  persons,   charging  them 
with  crime,  verbally,  and  do  not   reduce 
their  statement  to  writing  and  do  not,  if  so 
reduced,  require  them  to   be  signed   by 
the  prosecutor  after  being  made.     It  was 
to  correct  tliat  practice  that  these   five 
words  were  adopted. 
The  section  was  agreed  to. 
The  Chairman.    The  next  section  will 
be  read. 
The  Clerk  read  as  follows : 
Section  9.  That  in  all  criminal  prose- 
cutions the  accused  hath  a  right   to-  bO' 
heard  by  himself  and  his  counsel,  to  de- 
mand the  nature  and  cause  of  the  accusa- 
tion against  him,  to  ineet  the  witnesses 
face  to  face,  to  have  compulsory  process 
for  obtaining  witnesses  in  his  favor,  and 
in  prosecution  by  indictment  or  informa- 
tion, a  speedy  public  trial  by  an  impar- 
tial jury  of  the  vicinage.    He  cannot  be 
compelled  to  give  evidence  against  him- 
self, nor  can  he  be  deprived  of  his  life,  lib- 
erty or  property  UTiless  by  the  judgment 
of  his  peers  or  the  law  of  the  land. 
The  section  was  agreed  to. 
The  Clerk  read  the  next  section  as  fol 
lows : 

Section  10.  Tliat  no  person  shall  for 
any  indictable  offense  be  proceeded 
against  criminally  by  information  except 
in  cases  arising  in  the  land  or  naval  forces 
or  in  the  militia  when  in  actual  service  in 
time  of  war  or  public  danger,  or  by  leave 
of  the  court  for  oppression  or  misdemean- 
or in  office.  No  person  shall  for  the  same 
offence  be  twice  put  in  jeopardy  of  life 
or  limb,  nor  shall  any  man's  property  be 
taken  or  applied  to  public  use  without 
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the  consent  of  his  representatives  and 
without  the  necessity  for  such  taking?  being 
first  ascertained  by  a  jury,  and  without 
just  compensation  being  first  made;  the  fee 
simple  of  land  so  taken  and  applied  shall 
remain  in  the  owner,  subject  to  the  use 
for  which  it  was  taken. 

Mr.  Stewart.  I  offer  the  following 
amendment:  Strikeout  in  the  fifth  and 
sixth  lines  the  words,  "no  person  shall  for 
the  same  ofl^nce  be  twice  put  in  jeopardy 
of  life  or  limb,"  and  insert : 

"  In  all  cases  where  there  has  been  a  fi- 
nal verdict  of  acquittal  or  conviction  upon 
an  adequate  indictment,  the  defendant 
shall  not  again  be  proceeded  against  crim- 
inally for  the  same  oti'ence." 

Mr.  Chairman,  I  wish  simply  to  call  the 
attention  of  the  committee  to  what  seems 
to  me  to  be  a  defect  in  our  present  Con- 
stitution in  this  regard.  The  maxim  of 
the  common  law  was  that  the  life  of  a 
man  should  not  be  twice  put  in  jeopardy 
for  the  same  offence.  It  may  perhaps 
have  been  the  intention  of  the  franiers  of 
our  Constitution  to  express  the  same  idea 
in  its  Bill  of  Rights  ;  but  it  was  expressed 
somewhat  differently  from  the  common 
law  maxim,  and  it  has  been  construed  to 
mean  something  else  than  was  generally 
understood  by  the  common  law  rule. 

It  has  been  decided  in  the  State  of 
Penns3'lvania  repeatedly,  that  if  a  man 
be  on  trial  for  a  capital  offense,  and  if  the 
jury  be  discharged  for  any  other  cause 
than  the  act  of  God  or  overshadowing  ne- 
cessity, the  defendant  can  plead  that  in 
bar  on  a  second  trial.  That  I  understand 
to  be  the  law  as  it  is  in  Pennsylvania  to- 
day. There  are  several  cases  in  the 
books  in  which  it  has  been  thus  decided. 
The  purpose  of  the  amendment  is  to  cor- 
rect this  so  that  a  defendant  shall  not  be 
allowed  to  plead  that  in  bar  on  a  second 
trial,  where,  after  a  full  consideration  of 
his  case,  the  jury  has  been  discharged 
without  arriving  ata  verdict.  Theamend- 
nient  proposes  all  that  ought  to  be  con- 
tained in  the  Bill  of  Rights,  that  where  a 
man  has  been  tried  upon  an  adequate  in- 
dictment and  a  final  verdict  has  been 
reached,  either  of  acquittal  or  conviction, 
that  shall  be  the  conclusion  of  that  case, 
and  that  he  shall  not  again  be  put  in 
jeopardy. 

The  clause  in  the  present  Bill  of  Rights 
has  been  construed  to  mean  that  a  man 
cannot  be  twice  put  in  jeopardy  of  a  ver- 
dict. What  we  want  to  accomplish  is  to 
prevent  a  man  from  being  twice  put  in 


jeopardy,  not  of  a  verdict  but  of  a  convic- 
tion, and  the  amendment  I  have  offered 
is  in  the  language  of  the  Supreme  Court 
as  it  construes  the  common  law  maxim 
to  mean.  That  is  the  amendment  I  pro- 
pose. I  offer  it  to  the  consideration  of 
the  committee.    I  think  it  is  proper. 

The  amendment  w"as  agreed  to,  there 
being  on  a  division,  ayes  thirty-four; 
noes  thirty-three. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  Kaine.  In  lines  seven  and  eight 
I  move  to  strike  out  the  words,  "and 
without  the  necessity  for  such  taking 
being  first  ascertained  by  a  jury ;  "  in  the 
ninth  line  to  strike  out  the  word  "first ;  " 
and  also  to  strike  out  from  the  word 
"  made  "  in  the  ninth  line  to  the  close  of 
the  section  the  words,  "the  fee  simple  of 
land  so  taken  and  applied  shall  remaia 
in  the  owner  subject  to  the  use  for  which 
it  was  taken."  There  is  embi'aced  in 
this  clause  what  Ave  have  alrady  adopted 
in  the  article  on  railroads.  I  think  we 
ought  not  to  place  this  matter  in  the  Bill 
of  Rights.  Let  it  be  where  the  committee 
of  the  whole  has  already  placed  it.  This 
section  reads : 

"No  person  shall  for  the  same  offence 
be  twice  put  in  jeopardy  of  life  or  limb  ; 
nor  shall  any  man's  property  be  taken  or 
applied  to  public  use  without  the  consent 
of  his  representatives — " 

That  is  the  original  section  thus  far,  and 
then  comes  in  the  new  matter : 

" — and  without  the  necessity  for  such 
taking  being  first  ascertained  by  a  jury, 
Ac.,—" 

And  then  again, 

"  The  fee  simple  of  land  so  taken  and 
applied  shall  remain  in  the  owner  subject 
to  the  use  for  which  it  was  taken." 

In  the  tenth  section  of  the  article  on 
railroads  the  committee  have  already 
adopted  this  provision,  which  applies  to 
all  corporations,  and  it  will  be  put 
by  the  Committee  on  Revision  and  Ad- 
justment in  some  appropriate  place  in  the 
Constitution : 

"All  municipal,  railroad,  canal  and 
other  corporations  and  individuals  shall 
be  liable  for  the  payment  of  damages  to 
property  resulting  from  the  construction 
and  enlargemnet  of  their  works,  as  well 
to  owners  of  property  not  actually  occu- 
pied as  to  those  whose  property  is  taken  ; 
and  said  damages  shall  be  paid,  or  se- 
cured to  be  paid,  before  the  injury  is 
done." 


CONSTITUTIONAL  CONVENTION. 


735 


It  is  in  language  a  little  different,  but  it 
is  the  same  matter  in  principle.  I  liope 
these  words  will  be  stricken  out  liere. 

Mr.  Andrew  Rr;KD.  Mr.  Chairman:  I 
trust  that  the  first  part  of  the  amendment 
of  tlie  gentleman  frorr.  Fayette  will  be 
adopted  ;  tiiat  is  in  the  seventh  and  eightli 
lines  to  strike  out  the  words  "and  with- 
out the  necessity  for  such  taking  being 
first  ascertained  by  a  jurj'." 

The  Chairman.  Docs  the  gentleman 
call  for  a  division? 

Mr.  Andrew  Reed.  I  call  for  a  divi- 
sion ;  but  before  the  vote  is  taken  I  de- 
sire for  a  moment  to  call  the  attention  of 
the  committee  to  that  subject.  I  do  not 
think  the  Committee  on  the  Declaration 
of  Rights  has  weighed  the  exact  force  and 
effect  that  this  will  liave  on  the  building 
•of  railroads.  Take  an  instance  that  was 
alluded  to  by  the  gentleman  from  Venan- 
go (Mr.  Dodd)  in  the  discussion  of  the 
railroad  question.  Suppose  pome  im- 
provement company  or  otiier  comes  up 
and  tlie  present  companies  shall  prescribe 
such  rates  of  freight  as  to  make  it  impos- 
sible for  persons  to  send  their  products  to 
market,  what  remedy  have  they?  Tlie 
only  remedy  they  have  is  to  build  a  new 
railroad.  Now,  I  ask  members  of  this 
committee  when  would  they  get  a  new 
railroad  built  if  the  new  company  could 
not  take  land  for  that  purpose  without 
first  having  the  fact  wliether  its  taking 
was  a  necessit}''  determined  by  a  jury? 
You  get  into  a  county  where  the  trial  of 
causes  is  one,  two,  or  three  years  back,  and 
in  view  of  the  delays  which  interested 
parties  would  interpose,  when  could  j^ou 
got  tliat  question  determined?  I  think  if 
tliey  are  made  to  pay,  as  we  have  required 
in  the  railroad  report,  not  only  direct,  but 
also  consequential  damages,  (whicli  I 
think  sliould  not  be  done,  but  we  have  so 
adopted  it, )  that  will  be  a  safeguard  suffi- 
cient. If  we  have  to  go  through  tlie  forms 
of  a  jury  trial,  and  have  a  unanimous  ver- 
dict before  we  can  have  it  determined  that 
the  taking  of  a  man's  land  is  necess  irj^  to 
the  public  use,  it  practically  takes  away 
all  the  beneficial  eff'ect  of  building  any 
railroad. 

The  Chaikjian.  A  division  is  demand- 
ed, and  the  question  is  on  the  first  branch 
of  tlie  amendment. 

Mr.  Lilly.  I  think  that  amendment 
ought  to  prevail  beyond  all  doubt.  We 
in  the  eastern  part  of  the  State  are  proba- 
bly not  as  well  acquainted  with  the  in- 
jury that  will  result  from  such  a  provision 
as  this,  as  gentlemen  from  the   interior 


and  western  purt  of  the  State  ;  but  in  my 
opinion  it  will  tie  .ip  the  hands  of  every 
corporation  that  contemplates  any  im- 
provement designed  to  develop  the  re- 
sources of  the  State  that  now  lie  dormant. 
I  sincerely  trust,  for  the  reasons  which 
have  been  given  by  the  gentleman  from 
Mi'dlin  and  the  gentleman  from  Fayette, 
and  other  reasons  which  must  force  them- 
selves upon  the  minds  of  all  thinking 
nten,  that  the  amendment  will  be  adopted. 

Mr.  Corson.  I  do  not  see  any  difficulty 
about  this  matter.  The  difficulty  pre- 
sented by  the  gentleman  from  Mifliin. 
does  not  present  itself  to  my  mind  at  all. 
The  language  of  tlie  section  is:  "And 
■without  the  necessity  for  such  taking  be- 
ing fii-st  ascertained  by  a  jury."  That 
would  not  take  two  days.  There  is  no 
occasion  for  a  trial.  You  go  into  court 
and  set  forth  that  you  are  unable  to  agree 
with  the  owner  of  the  land  as  to  tlie  dam- 
ages, or  j'-ou  set  forth  that  you  are  about 
ti  run  a  railroad  through  a  certain  part  of 
a  man's  farm,  and  you  ask  the  court  to  ap- 
point a  jury  to  ascertain  the  necessity  for 
the  taking  of  the  land  for  that  railroad. 
Kow,  how  long  would  that  take?  Ic 
would  take,  perhaps,  two  or  three  days. 
Therefore  there  is  no  practical  difficulty 
in  the  way.  But  it  does  seem  to  me  that 
tliere  is  a  necessity  for  just  such  a  clause 
as  this  in  the  Constitution. 

Mr.  Andrew  Reed.  I  should  like  to 
ask  the  gentleman  a  question,  if  he  will 
allow  me. 

Mr.  Corson.    Certainl3^ 

Mr.  Andrew  Rked.  What  would  be 
the  practical  result  of  a  state  of  affiiirs  of 
this  kind  :  A  railroad  of  one  hundred 
miles  is  laid  out  and  you  have  the  use  of 
the  farms  either  on  leases  or  right  of  way 
sustained,  but  on  one  man's  property  the 
jury  find  that  there  was  no  public  neces- 
sity for  the  taking;  how  would  that  af- 
fect the  whole  road?  Would  it  not  stop 
it? 

Mr.  Corson.  Now,  Mr.  Chairman,  the 
fact  that  a  section  reported  by  the  Com- 
mittee on  Railroads  contains  some  provis- 
ion on  the  subject  has  nothing  at  all  to  do 
with  this  question  before  us.  I  do  not 
think  that  this  railroad  business  ought  to 
come  up  every  time  we  discuss  a  section 
which  is  reported  by  any  of  the  several 
committees  of  this  Convention.  I  do  not 
think  that  railroads  ought  to  be  rung  in 
our  ears  every  time  we  get  up  here  to 
speak.  I  have  no  special  regard  for  rail- 
roads, and  certainly  have  no  prejudicas" 
against  them.     But,  sir,  this  provision  bo- 
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longs  right  here.  I  believe  that  if  the 
sections  of  this  report  which  have  been 
adopted  so  promptly,  because  they  were 
in  the  old  Constitution,  had  originated 
with  this  committee,  not  one  single  one  of 
the  propositions  contained  in  the  Bill  of 
Rights  would  have  been  adopted  by  this 
Convention.  [Laughter.]  Itseemstome, 
if  you  want  to  kill  any  good  measure,  it  is 
only  necessary  to  have  it  reported  to  this 
Convention  by  a  committee,  and  it  will 
be  surely  voted  down.  If  you  want  a 
raatter  to  succeed,  get  a  committee  to  re- 
port against  it  and  some  ore  to  offer  it  as 
an  amendment  in  Convention.  The  Con- 
vention seems  to  go  upon  the  theorj^  that 
every  committee  which  has  acted  since  the 
formation  of  the  committees  by  the  Presi- 
dent is  composed  of  a  lot  of  blockheads 
who  were  not  competent  to  consider  any 
question  which  was  referred  to  them,  and 
that  what  they  did  consider  and  report  to 
this  Convention  was  nonsense  and  ought 
to  be  rejected.. 

Mr.  BucKALEW.  I  suppose  the  commit- 
tee means  in  this  case  ajury  of  view. 
Mr.  CoKSON.  Yes,  sin; 
Mr.  BuGKALEW.  Then  those  words  "a 
jury  of  view"  ought  certainly  to  be  in- 
serted in  the  section.  The  law  now  re- 
quires that  the  viewing,  jury  should  fix 
the  assessment. 

Mr.  Corson.  Of  course  what  is  remark- 
ed by  the  gentleman  from  Columbia  ex- 
presses the  idea  of  the  committee.  It  may 
be  possible  that  there  is  a  defect  in  the  ex- 
pression and  that  might  be  corrected  ;  but 
certainly  the  idea  which  the  committee 
intended  to  convey  and  to  incorporate  in 
this  section  is  a  good  one  and  ought  to  be 
preserved.  The  section  ought  not  to  fail 
because  it  is  new  in  any  essential  particu- 
lar; and  that  it  is  new  is  perhaps  the  only 
thi-ng  that  endangers  its  success  before 
this' committee  of  the  whole.  I  have  no 
objection^  and  I  suppose  that  the  chair- 
man of  our  committee  has  no  objection,  to 
the  insertion  of  the  words  "jury  of  view." 
We  certainly  did  not  contemplate  a  trial 
^y  jury  in  court. 

Mr.  Cour.ETT.  I  hope  this  amendment 
will  prevail.  In  the  western  part  of  the 
State  the  effect  of  this  provision  would  be 
to  delay  the  construction  of  railroads  veiy 
materially.  t)ur  terms  of  court  are  at  con- 
siderable intervals,  and  viewers  cannot 
Hiahre  reports  to  the  term  at  which  they 
are  appointed.  The  matter  will  necessa- 
rily go  over  from  three  to  four  months  in 
many  instances.  I  can  see  no  good  reason 
why  a  railroad  company,  if  it  secures  the 


damages  or  pays  them,  should  be  prevent- 
ed from  going  on,  taking  possession  of  the 
ground,  and  proceeding  with  the  work. 
The  damages  can  be  as  well  ascertained 
after  it  takes  possession  of  the  property 
as  before,  and  of  course  it  would  be  re- 
quired to  give  security  before  it  proceeds, 
by  bond  or  otherwise.  I  see  no  necessitj' 
fen-  this  provision.  I  do  not  see  that  it  pro- 
tects the  riglits  of  the  owners  of  the  fee 
simple.  Certainly  if  damages  be  secured 
to  thein,  they  are  in  a  position  in  which 
they  will  not  lose.  I  hope,  therefore,  that 
this  amendment  will  be  agreed  to. 

Mr.  MAcCoNNELii.  I  will  state  some  of 
the  grounds  on  which  the  comnaittee  in- 
serted the  first  clause  which  the  amend- 
ment of  tlie  gentleman  from  Fayette  pro- 
poses to  strike  out.  We  supposed  that  in 
regard  to  ground  for  the  road  track  of 
railroads  there  would  be  no  difficulty. 
There  the  necessity  for  the  taking  would 
be  so  manifest  that  there  could  be  no  dif- 
ficulty in  ascertaining  it.  But  railroads, 
especially  in  the  west — I  cannot  speak 
for  the  east — do  not  confine  themselves 
to  that.  We  have  a  case  in  our  neighbor- 
hood where  one  of  the  railroad  companies 
has  undertaken  to  get  up  cattle  yards.  It 
is  understood  that  they  have  bought  some 
six  liuudEed  or  eight  hundred  acres  of 
ground  for  that  parpose.  But  tliey  were 
not  satisfied  with  that.  There  was  an  old 
man  who  owned  what  was  called  the  four 
hundred  acre  tract.  He  had,,  as  I  under- 
stand, in  tiie  neighborhood  of  foui;  hun- 
dred acres  lying.alongside  of  this  ground. 
Tliey  wanted  to  get  that  old  gentleman  to 
sell  it  to  them..  He  declined  to  do  it« 
They  then  made  their  application  to  the 
court  to  have  it  condemned  and  the 
amount  of  damages  to  be  paid  to  be  as- 
certained by  the  court.  That  was  done  ; 
and  as  it  is  understood  out  there,  the  rail- 
road company  have  now  something  over 
a  thousand  acres  for  that  purpose. 

This  provision  was  intended  to  strike 
at  things  of  that  kind,  that  a  railroad 
should  not  be  permitted  to  set  up  that  it 
is  necessary  for  its  purposes  to  have  a  four 
hundred  acre  tract  of  land  and  take  it 
from  the  owner,  nolens  volens,  at  such 
rate  as  a  jury  may  choose  to  give  him. 
That  is  what  we  intended  by  this  clause, 
that  in  such  cases  the  necessity  for  tho 
taking  should  be  ascez-tained  by  a  jury. 
1  suppose  that  it  may  perhaps  in  some 
oases  {jroduce  delay ;  but  I  think  the 
hardships  on  tho  other  side  are  to  be  taken 
into  consideration  as  well  as  those  on  the 
side  of  the  railroad,  that  the  rights  of  the 
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people  should  have  some  consideration  as 
well  as  the  rights  of  railroads.  Those 
are  about  the  reasons,  I  think,  that  in- 
dueert  the  committee  to  report  this  clause. 
Mr.  XiLES.  I  desire  to  occupy  the  time 
of  the  committee  for  but  a  moment  in 
calling  their  attention  to  what  will  be  the 
practical  effect  of  the  adoption  of  this 
section  as  reported  by  the  committee,  as 
I  understand  it. 

I  do  not  pretend  to  be  familiar  with  the 
railroad  law,  but  as  I  understand  it,  it  is 
this:  After  the  court  appoints  viewers, 
they  go  upon  the  ground  and  they  make 
their  report,  and  if  the  landowner  is  dis- 
satisfied with  the  report  of  the  viewers, 
he  files  his  appeal  in  court,  an  issue  is 
directed,  and  the  trial  proceeds  as  in  other 
cflses.  Now,  what  will  be  the  effect  of  the 
adoption  of  the  proposition  of  the  com- 
mittee? It  will  most  effectually  prevent 
the  building  of  any  new  railroads.  I  am 
not  a  railroad  man,  thougii  I  live  in  a  sec- 
tion of  the  State  that  would  be  very  glad 
to  be  cursed  Avith  a  few  more  railroads 
than  we  have  to-day. 

We  tried  to  build  a  little  road  in  my 
county  three  or  four  years  ago,  appeals 
were  taken,  and  they  are  undetermined 
yet,  for  the  reason  that  our  lists  are  so  far 
behind  that  these  appeals  have  not  been 
reached,  for  the  reason  that  the  trials 
have  been  prevented  because  many  older 
causes  are  ahead  of  them  on  the  list. 
Now  if  this  report  is  adopted,  after  the 
appeal  is  taken  and  issue  joined  and  they 
go  upon  the  list,  no  road  can  be  opened 
until  those  causes  are  all  disposed  of  in 
due  course  of  law;  and  in  many  counties 
of  this  Commonwealth  we  have  heard 
that  the  trial  lists  are  three  or  four  years 
behind.  That  complaint  has  come  up  to 
us  from  all  over  the  Commonwealth,  that 
the  lists  are  so  burdened  with  old  causes 
that  new  ones  are  not  reached  under  four 
years. 

Now  the  practical  effect  of  the  adoption 
of  the  change  pro^iosed  by  the  committee 
would  be  this :  In  all  communities  where 
there  are  persons  opposed  to  improve- 
ments, every  artifice  of  the  law  would  be 
used  to  prevent  the  extension  of  improve- 
juents  of  this  kmd.  It  would  enable  one 
man  to  play  the  "dog  in  the  manger"  and 
Xn-event  the  development  of  his  own  coiin- 
try.  1  hope  we  shall  sustain  this  amend- 
ment and  adopt  the  article  as  we  have 
had  it  heretofore. 

Mr.  CuvLER.  Mr.  Chairman  :  The  case 
put  by  the  chairman  of  the  committee 
(Mr,  MacConnell)  is  a  case  that  has  abun- 


dant remedy  in  the  law  now,  and  always 
has  had.  A  corporation  can  ^ave  no  right 
to  take  property  except  for  the  purposes 
of  its  franchise.  It  has,  to  be  sure,  a  large 
discretion  on  that  subject;  but  if  the  dis- 
cretion be  wantonly  or  unreasonably  ex- 
ercised, there  is  a  controlling  power  in 
the  courts,  and  a  court  of  equity  will  in- 
terfere to  restrain  a  corporation  from  ta- 
king lands  that  are  not  really  and  legit- 
imately necessary  on  a  fair  view  of  the 
case  for  the  execution  of  the  franchise ; 
and  on  a  proper  demand  of  issues,  the 
questions  of  fact  may  even  go  to  a  jury 
for  determination.  There  is  an  abundant 
remedy  now,  and  I  have  never  heard  of  a 
complaint  of  any  deficient  remedy  on  the 
subject,  as  it  stands  now  under  the  exist- 
ing law.  I  see  nothing  to  be  gained  and 
a  great  deal  to  be  lost  by  tinkering  at  it. 

The  Chairman.    The  question  is  on  the 
first   division  of  the  amendment  of  the 
gentleman  from  Fayette   (Mr.  Kaine.) 
The  division  was  agreed  to. 
The  Chairman.    The  question  now  is 
on  the  second  division. 

Mr.  Harry  Wiiitk.  Mr.  Chairman :  I 
I  rise  to  a  privileged  question.  I  move  to 
reconsider  the  vote  on  the  amendment 
just  now  adopted,  offered  by  the  delegate 
from  Franklin  (Mr.  Stewart.) 

Mr.  Kaixe.  I  submit  that  the  gentle- 
man is  out  of  order.  There  is  a'question 
pending  undisposed  of. 

INIr.  Harry  White.      If  the  delegate 
will  be  still  a  moment,  I  wiish  to  ascertain 
whether  there  is  a  question  pending  be- 
fore the  committee. 
Skveral  Delegates.     Certainly. 
The  Chairman.      An  amendment  is 
pending. 
Mr.  Harry  White.    Very  well. 
The    Chairman.    The  question  is  on 
the  second  division  of  the  amendment. 

Mr.  T.  H.  B.  Patterson.  Let  it  be 
read. 

The  Clerk.  The  second  division  is  to 
strike  out  the  words  in  the  ninth  and 
tenth  lines,  "the  fee  simple  of  land  so 
taken  and  applied  shall  remain  in  the 
owner,  subject  to  the  use  for  which  it  was 
taken." 

Mr.  Corson.  I  called  for  a  division  on 
the  first  vote.  We  have  not  had  that. 
Before  the  Chair  announced  it,  after  the 
vote  was  taken,  I  called  for  a  division. 

The  Chairman.  Ttie  Chair  did  not 
hear  it. 

Mr.  Corson.  I  suppose  the  Chair  did 
not  hear  it. 
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Mr.  D.  N.  White.  I  hope  the  vote 
will  be  taken  again  ;  nobody  understood 
it.  • 

The  Chairman.  The  sense  of  the 
committee  will  be  taken  again  on  the  first 
proposition,  wliich  will  be  read. 

The  Ci.EBK.  The  firsi  division  is  to 
strike  out  in  the  seventh  and  eighth  lines, 
"and  without  the  necessity  for  such  taking 
being  first  ascertained  by  a  jury;"  and 
in  the  ninth  line  the  word  "first." 

Mr.  .1.  R.  Read.  Do  I  understand  that 
the  word  "first,"  in  the  ninth  line,  is  in- 
cluded in  the  first  division  as  asked  for 
by  the  gentleman  from  MiiHin?  I  under- 
stood not. 

The  Chairman.  That  will  not  be  in- 
cluded. 

The  first  division  of  the  amendment 
was  agreed  to. 

Mr.  J.  R.  Read.  Now  I  ask  for  a  divi- 
sion of  the  second  branch  of  the  amend- 
ment ;  that  is,  that  the  vote  shall  be  taken 
on  the  strikingout  the  word  "  first"  before 
the  vote  is  taken  on  the  other  proi^osition. 

The  Chairman.  The  question  can  be 
so  divided. 

Mr.  Cuyler.  Mr.  Chairman :  What 
are  we  to  gain  by  altering  what  has  long 
been  the  rule  of  law,  and  has  worked  no 
injury  that  I  am  aware  of?  Leave  in  the 
word  "  first,"  and  after  the  word  "  made" 
insert  the  words  "or  secured,"  and  you 
will  leave  the  law  as  it  is.  If  it  be  in 
order  to  amend  this  division  in  that  ^vay 
I  move  thus  to  amend  it,  leaving  ju  the 
word  "  first"  and  adding  the  words  "or 
secured"  after  "made." 

Mr.  Kaine  I  am  willing  to  accept  that 
modification. 

Mr.  Cuyler.  The  gentleman  from 
Fayette  accepts  that  as  a  modification  of 
his  amendment,  I  understand. 

Mr.  J.  E.  Read.  Then  I  ask  for  a  vote 
on  that  division. 

The  Chairman.  This  division  of  the 
amendment  as  now  modified  will  be  read. 

The  Clerk.  This  branch  of  the 
amendment  is  after  the  word  "made"  to 
insert  the  words  "or  secured,"  so  as  to 
read  "and  without  just  compensation 
being  first  made  or  secured." 

This  division  of  the  amendment  was 
agreed  to. 

The  Chairman.  The  remaining  divi- 
sion will  now  be  read, 

The  Clerk.  It  is  proposed  to  strike 
out  the  following  words  at  the  close  of 
the  section  :  "The  fee  simple  of  land  so 
taken  and  applied  shall    remain  in  the 


owner,  subject  to  the  use  for  which  it  was 
taken." 

Mr.  BucKALEW.  I  take  it  the  commit- 
tee will  not  overlook  the  fact  that  property 
is  often  taken,  not  for  the  purpose  of  high- 
wa3'S  and  therefore  possibly  for  a  tempo- 
rary use  to  the  public,  but  taken  for  per- 
manent improvements.  Take,  for  in- 
stance, the  case  of  land  appropriated  for  a 
public  park;  it  is  not  to  be  expected  that  the 
land  will  ever  revert  back  to  the  party  from 
whom  it  was  taken,  and  if  the  public  use 
of  it  were  to  be  abandoned  years  hence,  it 
might  be  a  very  difficult  thing  to  find  out 
who  the  owner  was  to  whom  it  should  re- 
vert. This  provision  might  apply  to  land 
taken  for  railroad  purposes  or  ordinary 
road  purposes,  but  it  would  not  be  suited 
to  a  great  many  cases  where  property  maj' 
be  taken  under  the  right  of  eminent  do- 
main for  public  use.  As  the  law  is  well 
settled  and  undisputed  in  the  State  that  in 
the  case  of  the  vacation  of  highways  the 
land  reverts  to  the  adjoiningland-owners, 
I  think  this  provision  had  better  be  omit- 
ted here. 

Mr.  Cuyler.  I  quite  agree  that  it 
ought  to  be  omitted.  The  rule  of  law  as 
I  understand  it  now  is  this :  Whatever  es- 
tate is  taken  in  the  first  instance  and  paid 
for  belongs  to  the  party  that  takes  it. 
For  example,  if  a  fee  is  needed  and  a  fee 
is  taken  and  paid  for,  on  Avhat  earthly 
reason  should  the  property  ever  revert 
again  to  the  grantor?  In  the  ease  of  Hal- 
deman  vs.  The  Pennsylvania  Railroad 
Company,  that  question  was  discussed 
and  finally  settled — settled  that  the  Com- 
monwealth on  the  line  of  her  public  works 
had  taken  a  fee,  and  that  a  fee  passed  to 
the  Commonwealth  and  to  those  who 
afterwards  were  her  grantees.  And  such 
I  suppose  to  be  the  reasonable  rule. 

To  put  this  in  here  will  lead  to  another 
source  of  confusion.  Sometimes  the  iJar- 
ticular  user,  while  of  the  san^e  general 
nature  with  that  had  before,  is  in  many 
respects  modified.  A  canal  may  be  filled 
up  and  a  railroad  placed  upon  it,  for  ex- 
ample. Confusion  would  arise  as  to 
whether  the  change  of  the  user  did  not 
involve  a  reversion  under  such  a  clause 
as  this,  and  require  that  it  should  be  paii5 
for  again.  The  Supreme  Court  has  set- 
tled the  rule  on  that  subject,  and  we  have 
now  a  good,  well-settled  rule  of  law.  T 
see  no  advantage  in  disturbing  it.  Strike 
this  clause  out  and  leave  the  law  as  it  is, 
and  that  position  I  think  a  very  satisfac- 
tory one. 
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Mr.  Campbei,!..  I  move  to  amend  by- 
striking  out  the  words  in  the  ninth  and 
tenth  lines  and  inserting: 

"The  fee  of  the  land  taken  for  railroad 
taaeks  without  the  consent  of  the  owners 
thereof  shall  remain  in  such  owners,  sub- 
ject to  the  use  for  which  it  was  taken." 

Mr.  Kaine.      We  have  that  alreadj'  in. 

Mr.  Campbei^l.  That  is  in  some  Con- 
stitutions already.  One  of  the  western 
States  lias  that  provision  in  its  Constitu- 
tion, and  I  olFer  it  as  an  amendment. 

Mr.  Cuvr^ER.  This  is  a  repitition  of 
western  Constitutions  and  the  debates  in 
western  Conventions.  More  crude  ideas 
have  been  developed  in  western  States 
and  inveigled  into  this  body  than  are  at 
all  useful. 

Mr.  Kaine.  I  will  go  as  far  as  any 
member  of  this  Convention  to  limit  cor- 
porations in  the  right  to  take  private  pro- 
perty for  public  use;  but  I  thought  we 
had  secured  about  all  that  was  required 
when  we  adopted  the  tenth  section  in  the 
article  on  railroads : 

"All  municipal,  railroad,  canal  or  other 
corporations  and  individuals  shall  be  lia- 
ble"— 

This  embraces  every  imaginable  per- 
son— 

"for    the    payment     of    damages  to 

property  resulting  from  the  construction 
and  enlargement  of  their  works,  as  well 
to  owners  of  property  not  actually  occu- 
pied as  to  those  v,hose  property  is  taken  ; 
and  said  damages  shall  be  paid,  or  secured 
to  be  i^aid,  before  the  injury  is  done." 

Mr.  MacConnell.  That  does  not  touch 
the  fee  simple. 

Mr.  Edwards.  I  wish  to  ask  the  gen- 
tleman from  Fayette  a  question  in  rela- 
tion to  opening  public  highways  for  cities. 
What  becomes  of  the  land  when  you  come 
to  vacate  those  highways?  These  words 
which  he  proposes  to  s;rike  out  sliould  re- 
main in  to  apply  to  that  case,  so  that  the 
property  owners  who  abut  on  the  high- 
way should  come  into  possession  of  the 
land. 

Mr.  Kaine.    That  is  the  law  now. 

Mr.  Edwards.  It  is  not  in  the  Consti- 
tution. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Fayette  to  strike  out  the  words  indicated. 

Mr.  Lilly.  Is  not  the  question  on  the 
amendment  of  the  gentleman  from  Phila- 
delphia (xMr.  Campbell?) 

The  Chairman.  That  is  out  of  order  at 
this  time.    The  question  is  on  the  amend- 


ment of  the  gentleman  from  Fayette  (Mr. 
Kaine)  to  strike  out  the  words  beginning 
"  the  fee  simple." 

The  amendment  was  agreed  to. 

Mr.  Haury  White.  I  now  rise  to  my 
privileged  question. 

Several  Delegates.  Let  us  get 
through  this  section. 

The  Chairman.  The  Chair  will  enter- 
tain a  privileged  question. 

Mr.  Harry  White.  I  move  to  recon- 
sider the  vote  by  which  the  amendment 
of  the  delegate  from  Franklin  (Mr.  Slew- 
art)  was  adopted  to  this  section. 

The  Chairman.  The  motion  only  is 
privileged.  The  consideration  of  it  will 
come  up  when  the  other  matter  is  througii. 
The  motion  to  reconsider  will  be  entered. 

Mr.  Campbell.  I  move  to  amend  the 
section  by  adding  to  it : 

"  The  fee  of  lands  taken  for  railroa<l 
tracks,  without  the  consent  of  the  owners 
thereof,  shall  remain  in  such  owners  sub- 
ject to  the  use  for  which  it  was  taken." 

Mr.  Cuyler.  I  hope  that  amendment 
will  not  i>revail  because  I  can  perceive  no 
earthly  reason  for  it. 

Mr.  Cochran.  Mr.  Chairman :  It  is  a 
mistake  to  suppose  that  this  matter  is  cov- 
ered by  anything  that  was  adopted  in  the 
report  of  the  Committee  on  ftail roads. 
Anything  that  is  in  the  report  of  that  com- 
mittee has  nothing  to  do  with  the  deter- 
mination of  the  question  of  the  fee  simple 
of  land.  What  this  committee  have  to 
determine  liere  and  now  is  whether  they 
will  establish  the  principle  hereafter  in 
the  Constitution  of  this  State  that  in  the 
incorporation  of  companies  of  the  charac- 
ter mentioned  in  the  amendment,  the  fee 
simijle  shall  remain  in  the  owner  and  that 
only  tlie  easement  shall  pass  to  the  corpo- 
ration. I  see  no  reason  why  that  should 
not  be  incorporated  in  the  Constitution 
and  established  as  a  permanent  rule. 

Mr.  De  France.  I  wish  to  say  just  a 
word  about  this  matter.  The  right  of 
eminent  domain  has  extended,  as  I  un- 
derstand, to  taking  the  land  of  the  citi- 
zens through  our  count\'  and  all  along  the 
line  of  the  Erie  canal.  That  canal  is  now 
dispensed  with  and  the  State  has  sold  it 
out  through  men's  farms.  It  was  done 
by  the  State,  as  I  understand,  and  it  has 
claimed  the  right,  under  the  law  of  emi- 
nent domain,  to  take  absolutely  the 
whole  of  the  land  of  an3''  person.  I  do 
not  think  the  State,  or  any  creature  of  the 
State,  ought  to  have  the  right  to  do  that. 


740 


DEBATES  or  THE 


Mr.  D.  W.  Patterson.  I  move  that 
the  committee  rise,  report  progress,  and 
ask  leave  to  sit  again. 

The  motion  was  agreed  to ;  and  the 
President  pro  tern  having  resumed  the 
chair,  the  Chairman  (Mr.  Bigler)  reported 
that  the  committee  of  the  whole  had  had 
under  consideration  the  article  (No.  18) 


reported  by  the  Committee  on  the  Decla- 
ration of  Rights  and  instructed  him  to  re- 
port progress  and  ask  leave  to  sit  again. 

Leave  was  granted  to  the  coinmittee  of 
the  whole  to  sit  again  to-morrow. 

On  motion  of  Mr.  J.  R.  Read  (at  3 
o'clock  and  one  minute  P.  M.)  the  Con- 
vention adjoui-ned. 
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OKE  hu:n^dred  akd  sixth  day. 


Friday,  May  23,  1873. 

The  Convention  met  at  nine  and  a  half 
o'clock  A.  M.,  flon.  Jolm  H.  Walker, 
President  P7-0  tern.,  in  the  chair. 

Praj^er  by  Rev.  J.  W.  Curr3^ 

The  Journal  of  yesterdaj^'s  proceedings 
vras  read  and  approved. 

NEW   MEMBER. 

Mr.  Landis.  Mr.  President :  I  perceive 
that  Mr.  Samuel  Calvin,  of  Blair,  elected 
to  hll  the  vacancy  caused  by  the  death  of 
'Mr.  M'Allistei',  is  on  the  floor,  and  I  sug- 
gest that  the  oath  of  office  be  administered 
to  him. 

The  President  pro  tern.  The  gentle- 
man will  step  to  the  desk. 

The  affirmation  to  support  the  Constitu- 
tion of  the  United  States,  and  perform  his 
duty  as  a  member  of  the  Convention  with 
fidelity,  was  administered  to  Mr.  Calvin, 
and  he  took  his  seat. 

CORRECTION. 

Mr.  DoDD.  I  desire  at  this  time,  Mr. 
President,  if  the  Convention  will  permit 
me,  to  make  a  personal  explanation. 

The  President  pro  tern.  The  gentle- 
man from  Venango  asks  leave  to  make,  at 
this  time,  a  personal  explanation.  Shall 
he  have  leave? 

Leave  was  granted. 

Mr.  DoDD.  I  find  on  page  582  of  the 
fourth  volume  of  the  Debates,  that  in  an- 
swer to  an  interrogatory  of  Mr.  Cuyler  I 
am  reported  to  have  said  : 

"Tlie  name  of  Barclay  was  on  the  office 
and  the  name  of  Moon,  and  a  third  per- 
son whose  name  I  do  not  now  recall." 

The  Reporter  misunderstood  me.  I  said 
nothing  about  any  name  being  upon  any 
office.  Daring  the  course  of  my  remarks 
I  said  something  about  the  names  of  these 
gentlemen  being  used  in  certain  char- 
ters; and  the  reporter  evidently  misun- 
derstood my  remark.  I  have  risen  mere- 
ly to  make  this  correction. 

PERSONAL  EXPLANATION. 

Mr.  Boyd.  Mr.  President :  I  rise  te  a 
personal  matter. 


The  President  pro  (em.  The  delegate 
from  ]Montgomery  rises  to  a  personal  ex- 
planation. Shall  he  have  leave  to  pro- 
ceed ? 

Leave  was  granted. 

Mr.  Boyd.  I  desire  to  state  that  I  have 
been  absent  during  the  previotis  portion 
of  this  week  in  consequence  of  the  death 
and  funeral  of  a  friend  and  a  member  of 
our  bar  for  forty-five  years,  Daniel  II. 
Mulvaney,  with  whom  I  studied  law,  and 
also  because  of  pressing  and  unavoidable 
engagements  in  our  court.  I  now  ask 
nnannnous  consent,  if  that  is  necessary, 
to  enable  me  to  record  my  vote  upon  the 
subject  of  the  pay  to  members  that  was  up 
yesterday  and  voted  upon. 

The  President  ^;-o  tern.  The  delegate 
from  Montgomery  asks  unanimous  leave 
to  record  his  vote  on  the  question  of 
the  pay  of  members  which  was  voted  upon 
yesterday.  Shall  he  have  leave?  By  tlie 
rule  of  the  Convention  it  requires  unani- 
mous leave. 

Several  Delegates  objected. 

Mr.  Lilly.  I  suggest  that  the  gentle- 
man pay  his  fees  which  he  made  this 
week  into  the  fund  out  of  which  the  rest 
of  us  are  paid. 

Mr.  Broomall.  I  suggest  that  the 
gentleman  from  Montgomery  will  accom- 
plish the  object  by  stating  how  he  would 
have  voted  yesterday  if  he  were  here. 

Mr.  Boyd.  I  would  have  voted  "no."  I 
should  have  voted  against  any  allowance 
of  pay  over  §1,000. 

leaves  of  absence. 

Mr.  DuNNiNO  asked  and  obtained 
leave  of  absence  for  himself  for  two  days 
from  to-day. 

Mr.  Andrews  asked  and  obtained 
leave  of  absence  for  IMr.  M'Murraj'  until 
Wednesday  next. 

Mr.  Patton  asked  and  obtained  leave 
of  absence  for  Mr.  Elliott  for  a  few  days 
from  to-day. 

Mr.  Parsons  asked  and  obtained  leave 
of  absence  for  Mr.  Cronmiller  for  a  few 
days  from  to-day. 
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Mr,  Hazzard  asked  and  obtained 
leave  of  absence  for  Mr.  M'Culloch  for 
three  days  from  to-day. 

Mr.  Bowman  asked  and  obtained  leave 
of  absence  for  Mr.  Niles  for  a  few  days 
from  to-day. 

Mr.  Cochran  asked  and  obtained 
leave  of  absence  for  himself  for  part  of  to- 
day and  all  of  Monday's  session. 

Mr.  Harry  White.  I  yesterday  asked 
and  obtained  leave  of  absence  for  myself 
for  to-day.  I  have  not  availed  myself  of 
it,  and  I  now  ask  leave  of  absence  for 
Monday  because  I  cannot  get  back  on 
that  day  without  traveling  on  Sunday. 

Leave  was  granted. 

Mr.  Reynolds  asked  and  obtained 
leave  of  absence  for  himself  for  two  days 
from  Monday  next. 

Mr.  Clark  asked  and  obtained  leave 
of  absence  for  himself  for  a  part  of  to-day 
and  for  Monday. 

SATURDAY  SESSION. 

Mr.  Mantor.  I  otter  the  following  res- 
olution : 

Resolved  That  when  this  Convention 
adjourns  to-day,  it  be  to  meet  to-morrow 
at  nine  and  a-half  o'clock  A.  M. 

On  the  question  of  proceeding  to  the 
second  reading  and  consideration  of  the 
resolution,  the  yeas  and  naj'swere  requir- 
ed by  Mr.  John  M.  Bailej'  and  Mr.  Cor- 
bett,  and  were  as  follow,  viz : 

Y  E  A  S . 

Messrs.  Achenbach,  Eaer,  Baily,  (Per- 
ry,) Bailey,  (Huntington,)  Barclay,  Big- 
ler,  Boyd,  Calvin,  Carter,  Corbett,  Corson, 
Craig,  De  France,  Dodd,  Edwards,  Ful- 
ton, Guthrie,  Hay,  Hazzard,  Horton, 
Kaine,  Lawrence,  MacConnell,  M'Clean, 
Mantor,  Minor,  Mott,  Patterson,  T.  H.  B., 
Pughe,  Purviance,  John  N.,  Purviance, 
Samuel  A.,  Reed,  Andrew,  Russell, 
Smith,  Wm.  H.,  Stewart,  Struthers,  Walk- 
er, Wherry  and  White,  David  N.— 39. 

N  AYS. 

Messrs.  Addicks,  Andrews,  Baker, 
Bardsley,  Black,  Charles  A.,  Bowman, 
Brodhead,  Broomall,  Brown,  Church, 
Clark,  Collins,  Curry,  Dunning,  Funck, 
Gibson,  Hall,  Hemphill,  Knight,  Lan- 
dis,  Lear,  Lill}^  Long,  M'Camant,  Mann, 
Newlin,  Palmer,  G.  W.,  Palmer,  H.  W., 
Parsons,  Patterson,  D.  W.,  Patton,  Pur- 
man,  Read,  John  R.,  Rooke,  Ross,  Sharpe, 
Simpson,  Smith,  Henry  W.,  Stanton, 
Temple,  Van  Reed,  Wetherill,  J.  M,, 
White,  Harry,  White,  J.  W.  F.  and  Wood- 
ward— 45, 


So  the  Convention  refused  to  proceed  to 
the  second  reading  and  consideration  of 
the  resolution. 

Absent. — Messrs.  Ainey,  Alricks,  Arm- 
strong, Bannan,  Bartholomew,  Beebe,  Bid- 
die,  Black,  J.  S.,  Buckalew,  Campbell,  Ca- 
rey, Cassidy,  Cochran,  Cronmiller,  Curtin, 
Cuyler,  Dallas,  Darlington,  Davis,  Elliott, 
Ellis,  Ewing,  Fell,  Finney,  Gilpin,  Gowen, 
Green,  Hanna,  Harvey,  Heverin,  Howard, 
Hunsicker,  Lamberton,  Littleton,  Mac- 
Vcagh,  M'Culloch,  M'Murray,  Metzger, 
Mitchell,  jSTiles,  Porter,  Reynolds,  Runk, 
Smith,  H.  G.,  Turrell,  Wetherill,  Jno. 
Price,  Worrell,  Wright  and  Meredith, 
President — 49. 

LIMITATION   OF   DEBATE. 

Mr.  S.  A.  Purviance.  I  offer  the  fol- 
lowing resolution  : 

Resolved,  That  from  and  after  Monday 
next  no  delegate  shall  be  allowed  to  speak 
on  any  one  question  more  than  live  min- 
utes, and  no  extension  of  time,  in  any 
case,  shall  be  allowed  ;  and  this  resolu- 
tion shall  not  be  rescinded  unless  by  a 
vote  of  two-thirds  of  all  the  members 
voting. 

Mr.  Harry  White.  I  raise  the  point 
of  order  tiiat  the  resolution  must  lie  over. 
It  is  a  new  rule. 

Mr.  Lawrence.  It  is  not  in  the  nature 
of  a  standing  rule. 

The  President  pro  tern.  The  Chair  is 
of  opinion  it  is  not  a  rule,  but  a  mere 
order. 

The  resolution  was  oi'dered  to  a  second 
reading  and  was  read  the  second  time. 

The  President;??-o  tern.  The  resolution 
is  before  the  Convention. 

Mr.  Wherry.  It  strikes  me  that  if  the 
President  will  consider  for  a  moment  he 
will  see  that  this  is  in  the  nature  of  a  rule, 
especially  the  latter  clause,  which  saj's  it 
shall  not  be  repealed,  except  by  a  two- 
thirds  vote.  I  want  to  know  if  the  estab- 
lishment of  an  order  like  that  is  not  in  the 
nature  of  a  rule  ? 

The  President  pro  tem.  The  Chair  has 
decided  it  to  be  a  mere  order  of  the  House. 

Mr.  Broomall.  1  would  suggest  to  the 
mover  of  the  resolution  that  he  modify  it 
so  as  to  apply  to  the  committee  of  the 
whole,  at  least  for  the  present :  That  no 
delegate  be  allowed  to  speak  on  any  one 
question  more  than  five  minutes  in  com- 
mittee of  the  whole. 

Mr.  S.  A.  Purviance.  I  cannot  con- 
sent to  that. 

Mr.  Broomall.  Then  I  have  doubts 
whether  it  ai3i>lies  to  the  committee  of  the 
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whole  at  all.  Unless  it  is  so  expressed,  it 
would  not  apply  to  the  committee  of  the 
whole,  but  only  to  the  Convention  as  such. 

Mr.  S.  A.  PiTRViANCE.  I  desiti-ned  to 
apply  it  to  the  committee  of  the  whole  as 
well  as  so  the  Convention  in  general. 

Mr.  BROOMAiiti.  I  am  willing  to  vote 
for  it  if  it  is  made  to  apply  f)  the  commit- 
tee of  the  whole. 

Mr.  S.  A.  PuRVIA^"CE.  I  will  modify 
the  resolution  by  adding  "  in  committee 
of  the  whole  and  in  Convention." 

Mr.  Lilly.  I  am  afraid  that  five  min- 
utes is  too  short,  and  the  consequence  will 
be  that  on  Monday  or  Tuesday  next,  in 
the  middle  of  a  discussion,  a  motion  will 
be  made  that  the  committee  rise  in  order 
that  an  opportunity  may  be  liad  to  re- 
scind this  resolution.  Fearing  that,  I  wish 
to  make  a  compromise  that  will  suit 
everybody.  I  therefore  move  to  amend 
the  resolution  by  inserting  ten  minutes 
instead  of  five. 

The  President  pro  tern.  Tlie  question 
is  on  the  amendment  offered  by  the  gen- 
tleman from  Carbon  (Mr.  Lilly.) 

Mr.  Corson.  As  the  rule  now  is  ten 
minutes,  the  object  will  be  better  accom- 
plished by  striking  out  all  tlie  first  part  of 
the  resolution  and  thus  leaving  it  so  as  to 
provide  that  there  shall  be  no  extension 
of  time ;  and  I  suggest  to  the  gentleman 
from  Carbon  to  accept  that.  By  the  rule 
now,  every  member  is  allowed  ten  min- 
utes. If  he  will  move  to  strike  out  the 
first  part  of  the  resolution,  that  will  leave 
it  stand  that  there  shall  be  no  extension 
of  time. 

Mr.  Lilly.  I  am  perfectly  willing  to 
do  that ;  I  think  it  would  be  well  to  do 
that ;  but  I  am  afraid,  as  I  said  before,  if 
you  agree  to  this  five  minute  rule,  before 
we  meet  on  Tuesday  morning  next  we 
shall  have  rescinded  it. 

Mr.  Stanton.  I  do  not  see  why  the 
gentleman  from  Carbon  should  comi^lain 
of  the  adoption  of  such  a  rule  as  this. 
He  never  talks  over  three  minutes  on  any 
subject;  and  I  think  if  he  will  allow  this 
five  minute  rule  to  be  applied  in  com- 
mittee of  the  whole,  we  shall  progress 
much  faster  with  our  business.  I  pre- 
sume there  will  be  considerable  fillibus- 
tering  yet  on  this  matter.  We  have 
something  of  that  sort  here  every  morn- 
ing, and  as  there  is  an  hour  and  a  half  left 
of  the  morning,  I  trust  every  gentleman 
will  be  allowed  to  fillibuster  as  much  as 
he  pleases  on  this  subject.     [Laughter.] 


The  President  pro  tem.  The  question 
is  on  the  amendment  of  the  gentleman 
from  Carbon. 

Mr.  FuNCK.  I  ask  for  the  reading  of 
the  resolution  and  amendment. 

The  Clerk  road  the  resolution  as  modi- 
fied as  follows : 

Resolved,  That  froin  and  after  Monday 
next  no  delegate  shall  be  allowed  to  speak 
either  in  committee  of  the  whole  or  in  the 
Convention  on  any  one  question  more 
than  five  minutes,  and  no  extension  of 
time  in  any  case  shall  be  allowed  ;  and 
this  resolution  shall  not  be  rescinded  un- 
less by  a  vote  of  two-thirds  of  all  the 
members  voting. 

Mr.  Lilly.    My  amendment  is  to  strike 
out  "five"  and  insert  "ten." 
The  amendment  was  rejected. 

Mr.  Harry  White.    I  vinderstand 

ISIr.  Boyd.  I  move  to  lay  the  whole 
subject  on  the  table. 

The  President  pro  <ewi.  The  delegate 
from  Indiana  (Mr.  Harry  White)  is  en- 
titled to  the  floor. 

Mr.  Harry  White.  I  rise  for  infor- 
mation. Do  I  understand  that  the  resolu- 
tion without  the  amendment  is  now  be- 
fore the  Convention? 

The  President  i>?'0  tem.  The  amend- 
ment was  voted  down. 

Mr.  Harry  White.  Very  well.  Now, 
may  I  inquire,  does  the  Chair  hold  that 
this  resolution  requires  a  two-thirds  vote 
or  simply  a  majority  for  adoption  ?  I  call 
the  attention  of  the  Convention  to  the  fact 
that  this  question  of  the  time  delegates 
shall  occupy  in  speaking  and  the  number 
of  times  they  shall  speak  was  a  subject  of 
considerable  discussion  before  the  Com- 
mittee on  Rules  and  was  made  the  subject 
of  a  separate  rule.  Possibly  the  attention 
of  the  Chair  was  not  directed  to  this  point. 
Yon  will  observe  that  Rule  No.  10  says : 
"No  delegate  shall  speak  more  than 
twice  on  the  same  question  without  leave 
of  the  Convention."  Now,  I  submit  that 
if  the  number  of  times  a  delegate  shall 
speak  upon  any  question  is  the  subject  of 
a  rule,  the  length  of  time  that  a  delegate 
is  to  speak  is  equally  the  subject  of  a  rule. 
I  renew,  then,  the  point  of  order  that  this 
resolution,  under  our  rules,  must  lie  over 
one  day. 

The  President  'pro  tem.  Whatever 
opinion  the  present  occupant  of  the  Chair 
might  have,  he  considers  himself  bound 
by  the  decision  of  the  President  of  the 
Convention  but  a  short  time  since  on  pre- 
cisely the  same  question.  His  decision  is 
regulated  by  that  and  controlled  by  it. 
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Mr.  Harry  White.  Very  well.  Now, 
Mr.  President,  may  I  not  address  another 
inquiry  which  has  not  been  decided  by 
the  regular  President,  and  I  know  the 
present  presiding  officer  will  decide  it  un- 
der the  rule.  This  is  an  alteration  of  our 
rules;  and  under  the  fortieth  rule  does  it 
not  require  a  two-thirds  vote  ? 

The  President  pro  tempore.  That 
question  has  not  yet  arisen. 

Mr.  Harry  White.  I  ask  now  before 
the  vote  is  taken. 

The  President  pro  tern.  The  Chair 
declines  to  answer  until  the  question 
arises  properly  by  the  rule. 

]\[r.  Harry  White.  Then  one  word. 
I  hope  and  trust  this  resolution  will  not 
prevail.  We  are  just  on  the  eve  of  going 
out  of  committee  of  the  whole.  We  have 
not  had  one  article  up  yet  on  second  read- 
ing. I  do  submit  that  while  we  are  all 
impatient,  and  no  gentleman  more  so  than 
I  am,  to  get  through  and  go  home,  (and  I 
am  satisfied  we  can  get  through  by  the 
first  of  July,)  no  Constitutional  Conven- 
tion ought  to  bind  its  hands  by  a  rule  like 
this  before  we  have  any  experience  of  the 
conduct  of  speakers  out  of  committee  of 
the  whole. 

Mr.  BiGLER.  To  my  mind,  Mr.  Presi- 
dent, this  is  a  very  clear  question.  I 
think  the  principle  is  settled  that  where 
the  body  parts  with  its  power,  where  it 
puts  upon  itself  restrictions,  then  that 
action  becomes  a  rule.  When  the  action 
is  within  the  control  of  the  majority  of  the 
body,  then  it  is  an  order.  Here  is  a  prop- 
osition which  cannot  be  disturbed  except 
by  a  two-thirds  vote;  and  that  being  a 
restriction  upon  the  power  of  the  body 
becomes  a  rule,  and  in  my  judgment 
ought  not  to  be  adopted. 

Mr.  Wherry.  It  strikes  me,  Mr.  Pres- 
ident, that  there  is  a  rule  underneath  all 
the  rules  we  have  established,  a  fixed  par- 
liamentary rule  as  firmly  established  as 
the  foundation  of  the  universe,  that  the 
majority  shall  rule  in  all  questions  that 
are  not  excepted  under  the  rules— restric- 
tions which  they  have  placed  upon  them- 
selves. 1  hold  that  the  majority  of  this 
Convention  cannot  put  the  Convention  at 
the  mercy  of  a  minority  of  one-third. 

The  President  2}ro  tempore.  The  Chair 
has  not  decided  that  question.  He  de- 
clines to  decide  such  a  question  until  it 
arises. 

Mr.  Cochran.  I  move  to  amend  by 
striking  out  and  inserting 

Mr.  Boyd.  Is  it  now  in  order  to  move 
to  postpone  this  subject  for  the  present. 


The  President  pro  tempore.    It  is. 

Mr,  Cochran.  Not  until  my  amend- 
ment is  read. 

The  President  pro  tempore.  The 
amendment  will  be  read. 

The  Clerk  read  as  follows: 

"That  hereafter  no  extension  of  time 
shall  be  allowed  to  any  speaker,  either  in 
committee  of  the  whole  or  Convention  ; 
and  that  this  resolution  shall  not  be  re- 
pealed without  a  vote  of  two-thirds  of  the 
members  present  in  tavor  of  the  repeal." 

The  President  pro  tern.  The  delegate 
from  Montgomery  (Mr.  Boyd)  moves  to 
postpone  the  further  consideration  of  the 
subject. 

Mr.  Cochran.  I  should  like  to  say  one 
word  before  that  is  voted  on. 

Mr.  Bo  YD.    Is  debate  in  order? 

The  President  pro  tern.  It  is.  The 
amendment  is  before  the  House  and  de- 
bate on  it  is  in  order. 

Ml'.  Cochran.  I  merely  wish  to  say 
that  I  am  not  at  all  clear  in  my  mind 
about  the  propriety  of  passing  any  reso- 
lution of  this  kind,  yet  I  certainly  do 
think  that  if  it  is  passed  it  should  not  be 
to  confine  the  time  to  less  than  ten  min- 
utes, and  my  object  in  offering  this 
amendment  is  merelj''  to  change  the  time 
from  five  to  ten  minutes,  and  then  to  leave 
it  to  the  judgment  of  the  majority  whether 
they  will  adopt  it  or  not. 

The  President  pro  tern.  The  delegate 
from  Montgomery  moves  to  postpone  the 
amendment,  together  with  the  original 
resolution,  for  the  present. 

On  the  motion  to  postpone,  the  yeas 
and  nays  were  required  by  Mr.  H.  W. 
Smith  and  Mr.  Newlin,  and  were  as  fol- 
low, viz : 

YEAS. 

Messrs.  Addicks,  Bailj'^,  (Perry,)  Bai- 
ley, (Huntingdon,)  Bigler,  Black,  Charles 
A.,  Bowman,  Boyd,  Buckalew,  Calvin, 
Clark,  Cochran,  Corson,  Craig,  Curry,  Dal- 
las, De  France,  Dodd,  Fell,  Gibson,  Guth- 
rie, Hay,  Hemphill,  Horton,  Knight, 
Lamberton,  Landis,  Lear,  ^M'Clean,  Mi- 
nor, Newlin,  Pattei-son,  D.  W.,  Read,  John 
R.,Rooke,  Sharpe,  Smith,  H.  G.,  Temple, 
Wethcrill,  J.  ]M.,  Wherry,  White,  Harry, 
White,  J.  W.  F.,  Woodward  and  Wor- 
rell—42. 

NAYS. 

Messrs.  Achenbach,  Andrews,  Baer,  Ba- 
ker, Barclay,  Bardsley,  Brodhead,  Broom- 
all,  Brown,  Carter,  Church,  Collins, 
C/Orbctt,  Dunning,  Edwards,  Funck,  Han- 
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na,  Hazzard,  Kaine,  Lawrence,  Lilly, 
Long,  MacCoiinell,  M'Camant,  Mann, 
Mantor,  Mitchell,  Mott,  Palmer,  G.  W., 
Palmer,  H.  W.,  Parsons,  Patterson,  T.  IL 
B.,  Patton,  Porter,  Pughe,  Purman,  Pur- 
viance,  John  N.,  Purviance,  Sam'I  A., 
Reed,  Andrew,  Reynolds,  Ross,  Russell, 
Simpson,  Smith,  Henry  W.,  Smith,  Wm. 
H.,  Stanton,  Stewart,  Struthers,  Van 
Reed,  Walker  and  White,  David  N. — 51. 

So  the  motion  to  i^ostpone  was  not 
agreed  to. 

Absent. — Messrs.  Ainey,  Alricks, 
Armstrong,  Bannan,  Bartholomew, Beebe, 
Biddle,  Black,  J.  S.,  Campbell,  Carey, 
Cassidy,  Cronmiller,  Curtin,  Cuyler, 
Darlington,  Davis,  Elliott,  Ellis,  Ewing, 
Finnej-^,  Fulton,  Gili^in,  Gowen,  Green, 
Hail,  Harvey,  Heverin,  Howard,  Hun- 
sicker,  Littleton,  MacVeagh,  M'Culloch, 
M'Murray,  Metzger,  Niles,  Runk,  Tur- 
rell,  Wetherill,  Jno.  Price,  Wright  and 
Meredith,  President — 40. 

Mr.  S.  A.  Purviance.  Upon  consulta- 
iion  with  many  of  the  members  I  have 
come  to  the  conclusion,  so  as  to  insure  the 
passage  of  this  resolution,  to  modify  it  by 
striking  out  "  tive"  and  inserting  "  ten." 

The  President  J07-0  tern.  The  resolution 
will  be  so  modified. 

Mr.  Cochran.  1  withdi-aw  my  amend- 
ment. 

Mr.  Wherry.  I  move  to  amend  the 
resolution  by  striking  out  the  last  clause 
relative  to  a  two-thirds  vote. 

The  President  jw-o  tern.  The  question 
is  on  the  motion  of  the  delegate  from 
Cumberland  to  strike  out  the  words  "  un- 
less by  a  vote  of  two-thirds  of  all  the  mem- 
bers voting." 

The  amendment  was  rejected,  ayes  fif- 
teen, not  a  majority  of  a  quorum. 

Mr.  Broomall.  It  seems  to  me  that  in 
many  cases  five  minutes  would  be  long 
enough  ;  but  there  is  occasionally  a  case 
in  which  ten  minute*  would  not  be  long 
enough.  I  do  not  wish  to  make  a  motion, 
but  I  would  suggest  to  those  axlvocating 
this  resolution,  and  I  am  one,  that  it 
should  read  somehow  in  this  way  :  "That 
no  delegate  should  speak,"  ttc,  "  longer 
than  five  minutes  if  five  members  object, 
nor  longer  than  ten  minutes  without  the 
consent  of  two-thirds  of  the  members 
I)resent."     ["No."     "No."] 

The  President  pro  tern.  The  question 
is  on  the  resolution. 

r.  Harry  White  and  Mr.  Boyd  call- 
ed for  the  yeas  and  nays. 
Mr.  Carter.    It  is  not  understood. 


Mr.  Lawrence.  Let  the  resolution  be 
read  as  it  has  been  modified. 

The  Clerk  read  as  follows  : 

liesolved,  That  from  and  after  Monday 
next  no  delegate  shall  be  allowed  to  speak 
either  in  committee  of  the  whole  or  in  the 
Convention  on  any  one  question  more 
tlian  ten  minutes;  and  no  extension  of 
time  in  any  case  shall  bo  allowed  ;  and 
this  resolution  shall  not  be  rescinded  un- 
less by  a  vote  of  two-thirds  of  all  the 
members  voting. 

Mr.  Woodward.  Mr.  President :  I  rise 
for  the  purpose  of  oppf)sing  this  resolution. 
I  suppose  it  is  destined  to  pass ;  but  I 
should  feel  that  I  had  not  performed  my 
full  duty  if  I  did  not  express  the  reasons 
wliy  I  am  going  to  vote  against  it. 

Mr.  President,  this  is  a  deliberative 
bod3\  The  only  body  in  which  I  know 
of  a  limitation  upon  deliberation  is  in 
Congress  and  other  legislative  bodies 
when  they  have  appropriation  bills  con- 
taining a  great  number  of  items  and  par- 
ticulars under  consideration  in  committee 
of  the  whole.  There  the  five  minutes  rule 
is  applied  and  applied  with  good  effect, 
because  on  the  multitudinous  and  dissim- 
ilar subjects  that  come  up  in  such  bills 
but  few  men  have  anything  to  say,  and 
it  can  be  said  in  five  minutes.  I  have 
told  this  Convention  before  what  I  heard 
Mr.  Colfax  say  upon  that  class  of  ques- 
tions, that  he  had  heard  the  best  speeches 
made  in  five  minutes  he  had  ever  heard 
made  in  his  life,  and  Mr.  Colfax  Avas  a 
man  of  large  experience,  as  we  all  know. 

Now,  sir,  there  is  a  class  of  questions  to 
which  these  live  minute  speeches  belong; 
but  this  body  has  nothing  to  do  with  ap- 
propriation bills.  This  is  nat  a  legislative 
body  in  any  sense.  Indeed  we  made  a 
great  mistake  when  we  brought  into  this 
body  a  committee  of  the  whole.  This 
body  has  nothing  to  do  with  committees 
of  the  whole.  In  parliamentary  law  a 
committee  of  the  whole  is  designed  for 
exactly  the  class  of  bills  to  which  I  have 
alluded,  appropriation  bills;  but  in  a 
body  like  this,  where  we  have  no  appro- 
priation bills,  we  have  no  occasion  for  a 
committee  of  the  whole,  and  we  never 
ought  to  have  had  a  committee  of  the 
whole.  This  bod}'  is  unique,  and  all  its 
deliberations  should  have  been  in  the 
Convention;  but  we  interpolated  this 
l^rinciple  of  a  committee  of  the  whole, 
and  ever  since  we  began  our  work  we 
have  been  in  committee  of  the  whole. 
Tiie  only  deliberation  that  this  body  have 
yet  given  to  the  work  they  were  sent  here 
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to  perform  has  been  in  committee  of  the 
whole.  In  committee  of  tlie  whole  there 
is  no  previous  question  ;  there  are  no  yeas 
and  nays;  and  the  consequence  is  that  tlie 
committee  of  the  whole  has  been  very 
thin  and  lean  all  the  while.  You  could 
not  keep  niembers  here  because  you  were 
in  committee  of  the  whole.  If  we  had  re- 
mained in  convention  and  dispensed 
with  this  committee  of  the  whole,  there 
would  have  been  no  complaints  such  as 
existed  last  week  about  absentees  and 
calls  of  the  House,  and  none  of  those  em- 
barrassments. They  have  all  grown  out 
of  the  fact  that  we  have  had  and  still 
have  committees  of  the  whole.  Com- 
mittees of  the  whole  are  well  enough  in 
legislative  bodies,  but  they  have  no  place 
here. 

Every  moment  of  deliberation  that  this 
body  has  given  to  the  subject  of  constitu- 
tional reform  has  been  by  the  few  mem- 
bers who  have  attended  these  committees 
of  the  whole,  and  not  one  single  subject 
has  yet  been  considered  in  the  Conven- 
tion. And  now,  sir,  Avhen  we  are  ap- 
proaching the  time  for  considering  the 
Constitution  in  the  Convention,  we  are 
met  with  a  proposition  to  limit  debate  to 
five  minutes  or  at  most  to  ten  minutes ; 
and  gentlemen  call  that  deliberation  !  I 
call  it  a  cowardly  skulking  from  our  du- 
ties. We  are  just  approaching  the  thresh- 
old of  our  duties  in  this  body,  and  in  this 
deliberative  body  that  has  to  deal  not 
with  appropriation  bills,  but  with  the 
great  principles  of  human  liberty,  with 
the  foundations  of  civil  government,  gen- 
tlemen seriously  stand  up  and  propose,  and 
I  l33lieve  a  majority  of  this  body  is  going 
to  vote,  that  the  members  of  this  body 
deliberating  upon  these  fundamental  and 
important  questions  shall  be  cut  down  to 
the  time  that  legislative  bodies  give  to 
their  members  upon  the  questions  of  ap- 
propriations for  rivers  and  harbors,  and 
Avhat  not.  In  its  very  best  aspect  that  is 
this  proposition  ;  and,  for  one,  I  am  going 
on  the  record  against  so  monstrous  a  pro- 
position. I  should  be  glad  if  this  Con- 
vention would  vote  it  down  as  an  insult 
to  its  understanding  and  to  the  people 
who  sent  us  here.  As  yet  we  have  not  en- 
tered upon  the  real  work  which  we  were 
sent  here  to  perform.  If  gentlemen  pro- 
pose to  tie  our  hands  and  gag  our  mouths 
as  we  are  about  to  enter  upon  it,  I  stand 
hero  for  one  to  record  my  vote  against  so 
monstrous  and  insolent  a  proposition. 

Mr.  S.  A.  PuRviANCE.  Mr.  President : 
When  I  thought  proper  to  submit  the  res- 


olution which  is  now  before  this  body,  I 
scarcely  expected  from  the  distinguislied 
delegate  from  Philadelphia,  the  use 
of  such  language  as  he  has  just 
uttered,  that  the  members  of  this  body 
were  skulking  cowardly  in  the  discharge 
of  their  duties.  Now^,  let  me  say  to  that 
gentleman  that  I  have  been  in  this  Con- 
vention in  this  city,  for  ninety-four  days 
almost  consecutively  in  the  discharge  of 
my  duties,  and  am  anxious  to  abridge  dis- 
cussion and  close  our  labors,  and  that  so  far 
as  regards  the  attempted  analogy  be- 
tween the  committee  of  the  whole  m  the 
House  of  Representatives  of  the  United 
States  and  this  body  there  is  no  analogy 
at  all.  When  that  body  goes  into  com- 
mittee of  the  whole,  it  is  upon  the  state  of 
the  Union,  and  then  gentlemen  are  i^er- 
mitted  to  speak  upon  any  and  every  sub- 
ject that  they  may  desire.  But,  in  a  Con- 
vention like  this,  we  are  confined  to  the 
subject  matter  before  the  body  and  are 
not  at  liberty  to  go  beyond  that ;  and  j'et, 
sir,  we  have  indulged  that  gentleman 
and  other  gentlemen  for  almost  hours  out- 
side the  subject  matter  legitimately  under 
discussion.  That  gentleman  has  taken 
some  hours  here  to  answer  in  reference 
to  the  productiveness  of  the  city  of  Phila- 
delphia. Another  gentleman,  the  dele- 
gate from  Dauphin,  (Mr.  MacVeagh,)  in 
the  flight  of  his  imagination,  reared  a  tree 
of  liberty  upon  which  he  placed  the  birds 
of  the  forest,  the  nightingale  and  the  lark, 
and  another  gentleman,  distinguished  for 
his  ability,  from  York  (Mr.  J.  S.  Black) 
came  in  and  metamorphosed  that  tree  in 
a  speech  of  an  hour  or  so  by  putting  upon 
it  the  kite,  the  vulture  and  the  buzzard. 
[Laughter.] 

Sir,  that  has  been  the  course  of  this 
Convention,  and  is  that  any  evidence  of 
deliberation  upon  the  subiect  matters  we 
were  called  here  to  consider?  Certainly 
not.  Therefore  it  is  that  I  believe  I  have 
a  right  now  to  offer  this  resolution.  I 
have  abstained  on  every  occasion  in 
speaking  to  this  body,  from  trespassing 
upon  even  the  ten  minute  rule,  and  on  no 
occasion  but  one  have  I  occupied  the  full 
time  allowed  by  that  rule.  By  any  fair 
calculation  that  we  can  make  of  the  time 
that  will  be  consumed  under  a  ten  min- 
ute rule  between  this  and  the  time  we 
ought  to  adjourn,  it  will  carry  us  into 
next  fall.  Therefore  I  hope  and  trust 
that  notwithstanding  the  language  used 
by  the  distinguished  gentleman  from 
Philadelphia,  at  which  I  am  astonished, 
there  is  no  man  here  who  will  skulk  from 
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the  discharge  of  his  duty  in  this  respect, 
but  that  all  will  vote  as  they  may  thiulc 
IDroper,  regardless  of  the  threat  of  that 
distinguished  gentleman. 

The  President  pro  tern.  On  this  ques- 
tion the  yeas  and  naj's  have  been  called, 
and  the  Clerk  will  call  the  roll. 

Mr.  Addicks.  AIIoav  me  to  ask,  are  we 
voting  on  the  main  resolution  now. 

The  President  pro  ton.  On  the  main 
resolution. 

The  yeas  and  nays  were  as  follow,  viz : 

Y  E  A  S  . 

Messrs.  Achenbach,  Baer,  Baker,  Bar- 
clay, Bardsley,  Brodhead,  Broomall, 
Brown,  Campbell,  Carter,  Church,  Coch- 
ran, Collins,  Corbett,  Curry,  De  France, 
Dodd,  Dunning,  Edwards,  Fulton, Funck, 
Guthrie,  Hanna,  Hazzard,  Landis,  Law- 
rence, Lilly,  Littleton,  Long,  MacConnell, 
jNI'Camant,  M'Clean,  Mann,  Mantor,  Mi- 
nor, Mitchell,  Palmer,  G.  W.,  Palmer,  H. 
W.,  Parsons,  Patterson,  T.  H.  B.,  Patton, 
Porter,  Pughe,  Purman,  Purviance,  John 
N.,  Purviance,  Samuel  A.,  Reed,  Andrew, 
Rejmolds,  Rooke,  Ross,  Russell,  Simpson, 
Smith,  Henry  W.,  Smith,  Wm.  H.,  Stan- 
ton, Struthers,  Van  Reed,  Walker  and 
White,  David  N.— 59. 

NAYS. 

Messrs.  Addicks,  Andrews,  Baily,  (Per- 
ry,) Bailey,  (Huntingdon,)  Bigler, 
Black,  Charles  A.,  Bowman,  Boyd,  Buck- 
alew,  Calvin,  Clark,  Corson,  Craig,  Dallas, 
Ellis,  Fell,  Gibson,  Hay,  Hemphill,  Hor- 
ton,  Kaine,  Knight,  Lamberton,  Lear, 
jNewlin,  Patterson,  D.  W.,  Read,  John  R., 
Sharpe,  Smith,  H.  G.,  Stewart,  Temple, 
Wetherill,  J.  M.,  Wherry,  White,  Harry, 
White,  J.  W.  F.,  Woodward  and  Worrell 
—36. 

Absent.  —  Messrs.  Ainey,  Alrieks, 
Arinstrong,  Bannan,  Bartholomew, 
Beebe,  Biddle,  Black,  J.  S.,  Carey,  Cas- 
sidy,  Cronmiller,  Curtin,  Cuyler,  Dar- 
lington, Davis,  Elliott,  Ewing,  Finney, 
Gilpin,  Gk)wen,  Green,  Hall,  Harvey, 
Heverin,  Howard,  Hunsicker,  MacVeagh, 
M'Culloch,  M'Murray,  Metzger,  Mott, 
Niles,  Runk,  Turrell,  Wetherill,  Jno. 
Price,  Wright  and  Meredith,  President — 
38. 

Mr.  Harry  White.  Before  the  vote 
is  announced  I  renew  my  point  of  order 
that  it  requires  a  two-thirds  vote. 

The  President  pro  tern.  I  do  not 
know  that  it  would  be  proper  for  me  to 
decide  that  point  until  I  hear  the  result 
of  the  vote. 


Mr.  Harry  Write.  Certainly.  I 
merely  wish  to  raise  the  point  of  order 
before  the  result  is  announced. 

The  President  2^'>'o  'cot.  The  Chair 
will  tlien  make  his  decision. 

]SIr.  Harry  White.  I  merely  wish  to 
get  the  point  before  the  Chair  in  time,  so 
that  if  a  two-thirds  vote  is  not  cast  it  may 
bo  understood  that  the  question  is  not 
carried. 

The  result  was  announced  :  Yeas,  fifty- 
nine;  nays,  thirty-six,  as  above. 

The  President  pro  teai.  The  Chair 
decides  that  two-thirds  not  having  voted 
for  the  resolution,  it  falls. 

amendments  to  rules. 

Mr.  Temple.  1  offer  the  following  res- 
olution : 

Itcsolvcd,  That  the  first  business  in  or- 
der on  each  and  every  Friday  shall  be  a 
resolution  favoring  a  session  of  the  Con- 
vention on  the  Saturday  following. 
[Laughter.] 

Mr.  Broomall.  I  rise  to  a  question 
of  order.  It  is  changing  the  rule  and  re- 
quires to  lie  over  one  day. 

The  President  pro  tern.  It  will  lie 
over. 

Mr.  Mann.  I  offer  the  following  reso- 
lution : 

Besolvcd,  That  rule  seven  be,  and  is 
hereby,  amended  so  as  to  read  :  "Orig- 
inal resolutions  offered  on  Mondays  only." 

The  President  pro  tern.  This  will  lie 
over. 

REPORTS   OP   committees. 

The  President  pro  tempore.  Reports 
of  committees  are  now  in  order. 

Mr.  BucKALEW.  Mr.  President :  At  a 
subsequent  stage  during  the  day  T  shall 
ask  leave  to  make  a  report  from  the  Com- 
mittee on  Suffrage,  Election  and  Repre- 
sentation. 

DECLARATION   OP   RIGHTS. 

Mr.  Stanton.  I  move  that  we  go  into 
committee  of  the  whole  on  the  article  re- 
ported bv  the  Committee  on  the  Declara- 
tion of  Rights. 

The  motion  was  agreed  to. 

The  Convention  accordingly  resolved 
itself  into  committee  of  the  whole,  Mr. 
Bigler  in  the  chair. 

The  Chairman.  The  committee  of  the 
whole  have  again  referred  to  them  the 
article  reported  by  the  Committee  on  the 
Declaration  of  Rights.  The  question  is  on 
tlie  amendment  of  the  gentleman  from 
Philadelphia  (llr.  Campbell)  to  tiie  tenth 
section. 
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Mr.  Struthkes.  What  is  that  aiiieud- 
ment? 

The  Clerk.  The  amendment  is  to  add 
to  the  tenth  section  :  "The  fee  of  lands 
taken  for  railroad  tracks,  without  the 
consent  of  the  owners  thereof,  shall  re- 
main in  such  owners,  subject  to  the  use 
for  which  it  is  taken." 

The  amendment  was  rejected. 

Mr.  Struthers.  I  would  like  to  know 
what  the  proposition  now  is. 

The  Chairman.  The  Chair  is  about  to 
entertain  the  motion  of  the  gentleman 
from  Indiana  (Mr.  Harry  White)  to  re- 
consider the  vote  by  which  this  section 
was  ainended  yesterday  on  the  motion  of 
the  gentleman  from  Franklin,  (Mr.  Stew- 
art, )  and  the  question  will  be  stated  by  the 
Clerk. 

The  Clerk.  It  was  moved  to  amend 
section  ten  by  striking  out  the  words  "no 
person  shall  for  the  same  offence  be  twice 
put  in  jeopardy  of  life  or  limb"  and  in- 
serting the  words :  "In  all  cases  where 
there  has  been  a  final  verdict  of  acquittal 
or  conviction  upon  an  adequate  indict- 
ment, the  .defendant  shall  not  again  be 
proceeded  against  criminally  for  the  same 
offence."  The  amendment  was  agreed 
to;  and  it  is  now  moved  to  reconsider  the 
vote  by  which  the  amendment  was 
adopted. 

The  motion  to  reconsider  was  agreed  to. 

The  Chairman.  The  question  recurs 
on;  the  amendment  of  the  gentleman  from 
Franklin  (Mr.  Stewart.) 

Mr.  Harry  White.  I  have  just  one 
observation  to  make  in  this  connection.  I 
call  the  attention  of  the  delegates  present 
to  the  fact  that  tliis  is  an  exceedingly  im- 
portant innovation.  It  is  hardly  necessa- 
ry for  me  to  add  the  observation  that  ev- 
ery innovation  is  not  reform.  Delegates 
will  understand  that  this  amendment  pro- 
poses to  strike  out  the  words  in  the  i^re- 
sent  Bill  of  Rights,  "  no  pereon  shall  for 
the  same  ofience  be  twice  put  in  j  eopardy  of 
life  or  limb,"and  insert:  "In  all  cases  where 
there  has  been  a  final  verdict  of  acquittal 
or  conviction  upon  an  adequate  indict- 
ment, the  defendant  shall  not  again  be 
proceeded  against  criminally  for  the  same 
offence." 

It  is  proposed  to  strike  out  words  which 
have  been  inserted  in  our  Constitution 
from  its  formation,  and  which  are  the  pre- 
cise words  to  be  found  in  the  Constitution 
of  the  United  States,  and  to  substitute  in 
lieu  thereof  the  words  which  I  have  just 
read.  The  change  seems  to  be  immateri- 
al, but  ii  is  exceedingly  material.     The 


language  found  in  our  present  Constitu- 
tion, that  "no  person  shall  for  the  same 
offence  be  twice  put  in  jeopardy  of  life  or 
limb,"  has  received  an  interpretation  in 
the  highest  courts  of  this  Commonwealth, 
with  which  every  member  of  the  profes- 
sion is  familiar.  There  is  no  difficulty 
whatever  about  any  case  which  is  not  a 
capital  case.  At  any  time  if  the  jury  is 
unable  to  agree,  the  court  trying  the  case 
discharge  the  jury  and  re-arraign  the  de- 
fendant on  second  trial.  The  rule  of  Penn- 
sylvania as  to  capital  cases  is  that  a  jury 
cannot  be  separated  merel}'  because  they 
cannot  agree,  but  the  court  trying  an  in- 
dictment for  murder  has  full  and  ample 
power  over  the  proceedings  in  the  prem- 
ises. Where  from  sickness  or  death, 
where  from  the  act  of  Providence,  where 
from  the  consent  of  the  parties,  where 
from  any  malfeasance  of  the  defendant  or 
his  counsel  for  tampering  with  a  jury,  or 
any  of  those  things  which  interfere  sub- 
stantially with  the  rendition  of  a  true  ver- 
dict or  proper  deliberation  which  makes  a 
final  decision  impossible  by  the  jury  try- 
ing the  case,  the  court  trying  it  has  the 
power  to  re-arrrign  and  re-try  the  defen- 
dant. I  submit  that  we  do  not  want  to 
change  a  rule  which  in  that  respect  has 
been  so  well  understood  and  so  well  ad- 
judicated in  Pennsylvania.  It  may  be 
said  that  it  is  unwise,  where  a  party  ha* 
been  tried  fairly  and  the  jury  are  unable 
to  agree  in  a  capital  case,  that  lie  should 
go  free  and  not  be  tried  again.  I  submit, 
Mr.  Chairman,  that  where  the' defendant 
has  been  tried  fairly,  where  no  impropri- 
ety has  been  practiced  in  the  empanelling 
or  in  the  summoning  of  the  jviry,  where 
tliere  has  been  no  effort  to  detain  the  wit- 
nesses by  the  defendant,  wliere  ^here  lias 
been  no  improper  conduct  on  the  part  of 
the  jary,  and  where  the  defendant  has 
not  consented  to  the  discharge  of  the  jury, 
and  the  jury  after  proper  delay  are  una- 
ble to  agree,  that  man  should  go  free.  I 
submit  then  that  there  is  no  reason  why 
the  rule  as  interpreted  by  the  highest  court 
of  Pennsylvania  should  be  changed  in 
this  regard. 

There  is  another  objection-  to  this.  Ob- 
serve the  language,  delegates.  "In  all 
cases  where  there  has  been  a  final  verdict 
of  acquittal  or  conviction  upon  an  ade- 
quate indi'ctment."  An  "adequate  in- 
dictment "  opens  a  door  which  changes 
the  rule  in  other  cases.  Imagine,  for 
a  moment,  a  case  of  the  conviction  of 
a  defendant  upon  an  insullicient  indict- 
ment, and  a  motion  is  made  in  arrest  of 
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judgment,  and  thiit  niolion  in  arrest  of 
judgment  is  sustained.  I  submit  that 
under  this  provision  of  our  Constitution, 
that  defendant  wuld  not  be  again  tried. 
It  changes  a  rule  whicli  is  tiaorouglily 
familiar  to  the  profession  of  the  State, 
and  the  change  is  not  called  for  by  any 
present  evil.  I  submit  that  we  ought  to 
retain  the  provision  in  the  old  Constitu- 
tion which  we  all  so  well  understand. 

]Mr.  Ellis.  I  wish  to  add  only  one 
objection  to  those  urged  by  the  gentle- 
man from  Indiana  in  opposition  to  the 
adoption  of  this  amendment.  1  take  it 
under  the  language  of  this  amendment, 
where  a  man  has  been  con\icted  by  a 
jury,  that  takes  away  from  the  court  the 
[)Ower  they  now  have  of  granting  a  new 
trial.  In  cases  where  injustice  has  been 
done,  where  evidence  has  been  improper- 
ly admitted,  or  where  the  ruling  of  the 
court  has  been  wrong  on  the  points  raised 
in  the  trial,  this  amendment,  if  it  stands 
as  now  proposed,  will  take  away  from 
tlie  court  that  salutary  right  which  they 
now  possess,  of  granting  a  new  trial,  and 
allowing  the  case  to  be  re-heard  in  the 
rourt. 

I  think  that  is  a  very  serious  objection 
to  the  adoption  of  the  amendment  as 
now  pi-oposed. 

I  entirely  agree  with  the  gentleman 
from  Indiana,  that  the  present  provision 
in  the  Constitution,  with  its  judicial  de- 
terminations and  judicial  construction,  is 
entirely  competent  to  secure  to  the  crimi- 
nal charged  every  constitutional  right 
that  he  should  have.  Where  a  man  is  im- 
properly tried,  for  instance,  where  the 
court  is  not  competent  to  try  the  case  un- 
der this  amendment,  he  never  could  be 
tried  in  any  court  afterwards.  Although 
it  be  a  mis- trial,  the  court  having  no  ju- 
risdiction of  the  case,  by  the  mere  formula 
of  going  through  the  trial  and  a  verdict 
by  a  jury,  the  amendment  saj's  he  cannot 
be  proceeded  against  again. 

There  are  two  objections.  A  criminal 
may,  under  this  amendment,  go  scot-free 
Avhen  he  ought  to  be  punished.  Another 
objection  is,  that  an  innocent  man  may 
be  jjunished  when,  in  fact,  he  ought  to 
have  a  new  trial  and  be  acquitted. 

Mr.  L  AN  CIS.  Mr.  Chairman:  I  desire 
to  fi-jy  a  word  or  two  before  the  vote  is 
taken.  I  was  engaged  yesterday  when 
the  amendment  was  submitted,  and  ow- 
ing- to  the  fact  that  I  did  not  hear  distinct- 
ly the  reading  of  it  by  the  Clerk,  I  did 
not  vote  upon  it.  Discovering  afterwards, 
however,  that  the  eommitteeof  the  whole 
48— Vol.  IV. 


had  adopted  theamendment,  I  examined 
it  and  I  discovered  that  the  effect  of  the 
amendment  would  be  to  unsettle  the  law 
of  the  State  of  Pennsylvania  in  this  par- 
ticular. 

The  law  in  this  connection  has  been  set- 
tled from  the  foundation  of  the  Common- 
wealth. The  section  as  reported  is  in  the 
language  of  the  Federal  Constitution, 
and  the  amendment  therefore,  without 
accomplishing  any  reform,  is  an  innova- 
tion which  can  accomplish  no  good.  The 
law  of  Pennsj-lvai.ia  is  this  ;  A  judge 
Oiinnot  discharge  a  jury  in  a  trial  for  hom- 
icide because  of  the  failure  of  the  jury  to 
agree.  That  furnishes  no  sufficient 
reason  for  the  discharge  of  the  jurj'.  He, 
however,  may  discharge  a  j  ury  in  such  a 
prosecution  where  there  exists  an  absolute 
and  an  overpowei-iug  necessity,  but  in 
the  absence  of  that  necessity  he  cann.Ot 
discharge  it. 

If  I  understand  the  position  of  the  gen- 
tleman who  offered  the  amendment,  he 
asks  that  the  present  Constitution  be 
amended,  because,  says  he,  a  defendant 
who  may  be  discharged  by  a  judge  be- 
cause a  jury  cannot  agree,  can  therefore 
plead  on  the  second  trial  "once  in  jeop- 
ardy," and  therefore  be  discharged.  If 
the  judge  trying  the  cause  chooses  to  ex- 
ercise what  he  deems  a  rightful  discre- 
tion, or,  to  i3ut  it  stronger,  if  he  chooses  to 
do  that  which  is  against  the  settled  law  of 
the  State,  is  there  any  reason  why  ho  who 
is  the  defendant  in  the  prosecution  should 
not  have  the  benefit  of  the  plea  on  a  sec- 
ond trial  ? 

I  should  like  to  call  the  attention  of  the 
committee  to  what  is  said  in  counectioji 
with  this  very  point  by  Chief  Justice  Gib- 
son, in  a  leading  case  on  this  subject  in 
Pennsylvania.     He  saj's : 

"I  take  it  on  grounds  of  reason  as  well 
as  of  authority,  then,  that  a  prisoner,  of 
whom  a  jury  have  been  discharged  oefore 
verdict  given,  may,  by  pleading  the  cir- 
cumstances in  bar  of  another  trial,  appeal 
from  the  order  of  the  court  before  which 
he  stood,  to  the  highest  tribunal  in  the 
land.  Nor  do  I  understand  how  he  shall 
be  said  not  to  have  been  in  jeopardy  be- 
fore the  jury  have  returned  a  verdict  of 
acquittal.  In  the  legal,  as  well  as  the 
popular  sense,  he  is  in  jeopardy  the  in- 
stant be  is  called  to  stand  on  his  defence  ; 
for  from  that  instant,  every  movement  of 
the  Commonwealtli  is  an  attack  on  his 
life;  and  it  is  to  servo  him  in  the  hour  of 
his  utmost  need  that  the  law  humanely 
adds  to  the  joinder  of  the   issue  a  prayer 
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for  safe  deliverance.  The  argument  must 
therefore  be,  that  he  is  not  put  out  of 
jeopardy  unless  by  a  verdict  of  acquittal ; 
and  that  to  try  him  a  second  time,  having 
remained  in  jeopardy  all  along,  is  not  to 
put  him  in  jeopardy  twice.  In  this  as- 
pect it  must  be  obvious  that  the  argu- 
ment is  an  assumption  of  the  whole 
ground  in  dispute.  7/  the  prisoner  has 
been  illegally  deprived  of  the  means  of  de- 
liverance from  jeopardy,  every  dictate  of 
justice  requires  that  he  be  placed  on 
ground  as  favorable  as  he  could  possibly 
have  attained  by  the  most  fortunate  de- 
termination of  the  chances." 

Commomvealth  vs.  Clue,  3  Rawle's  Re- 
ports, 501. 

"So  does  it  appear  that  it  is  the  intention 
of  the  law  to  allow  this  humane  provis- 
ion. He  is  entitled  to  it,  for  by  a  dis- 
charge of  the  jury  by  the  judge  because 
they  fail  to  agree  he  cannot  be  put  in  as 
favorable  a  position  afterwards  as  he  was 
before.  The  discharge  of  a  jury  under 
such  circumstances  is  depriving  a  priso- 
ner "illegally  of  the  means  of  deliver- 
ance." 

When  the  gentleman  by  his  amend- 
ment seeks  to  have  the  prisoner  tried  a 
second  time  on  the  same  indictment, 
when  the  first  jury  has  been  discharged 
by  the  court  for  any  reason,  it  may  be 
replied  that  if  the  jury  were  discharged 
because  they  could  not  agree,  the  disa- 
greement suggests  that  there  was  doubt 
about  the  defendant's  guilt,  and  doubt 
ordinarily  operates  to  his  benefit  and  to 
his  acquittal.  So  that  even  if  the  pJea 
does  occasionally  prevail,  there  is  that 
idea  or  principle  to  compensate  for  his 
.discharge. 

If  an  absolute  necessity  exists  for  the 
discharge  of  a  jury,  such  as  some  act  of 
■Grod  that  precludes  a  final  determination 
at  the  time,  then  on  a  second  trial  the 
plea  is  ineff"ectual.  Sickness  from  depri- 
-vation  of  God  was  held  by  Judge  Gibson 
,iu  Commonwealth  vs.  Clue,  3  Rawie, 
498,  when  such  illness  could  be  re- 
moved by  supplying  the  jury  with 
proper  refreshment,  to  be  no  such  ab- 
solute necessity  as  demanded  the  dis- 
charge of  the  jury.  Or  if  the  defend- 
ant consents  to  the  discharge  of  the  jury, 
he  has  waived  his  right  to  avail  himself 
of  the  plea,  though  it  is  very  questionable 
whether  the  consent  of  the  prisoner 
should  be  obtained  in  a  matter  so  closely 
affecting  and  imperilling  his  own  life. 

In  the  prosecution  of  indictments  for 
.crimes  of  a  less  grade  than  capital  ones, 


I  understand  that  the  discharge  of  a  jury 
under  any  circumstances  does  not  prevent 
a  second  trial  of  the  defendant.  This  is 
held  in  Commonwealth  vs.  McCreary,  5 
Casey,  323. 

The  law  of  the  State,  therefore,  is  well 
settled,  and  it  seems  to  me  to  be  unwise 
to  disturb  it  by  incorporating  new  pro- 
visions into  the  Bill  of  Rights  which  will 
only  create  uncertaint}'',  require  fresh  ad- 
judication, and  accomplish  no  good.  Let 
us,  therefore,  vote  down  the  proposed 
amendment  and  report  the  section  in  its 
present  shape. 

Mr.  Temple.  There  is  one  other  reason 
that  has  not  been  stated  why,  in  my 
judgment,  this  amendment  should  not  be 
adopted ;  and  that  is  that  under  the 
amendment  as  offered,  after  a  defendant 
has  been  once  fairly  tried  and  acquitted 
in  a  criminal  court  upon  any  charge, 
whether  it  is  homicide  or  misdemeanor, 
if  it  should  be  determined  within  two  or 
three  years  or  any  number  of  years 
within  the  statute  of  limitations  that  the 
indictment  was  inadequate  that  defend- 
ant, though  the  jury  had  passed  upon  it 
and  he  had  been  discharged  from  court, 
could  be  re-arrested  and  re-tried  for  the 
same  offence.  That  has  not  been  the  cus- 
tom of  Pennsylvania,  and  in  my  judg- 
ment the  people  do  not  expect  such  a 
custom  to  be  established.  I  suppose  the 
gentleman  who  offered  this  amendment 
did  not  intend  it  to  cover  that  class  of 
cases;  but  it  certainly  would  cover  those 
cases,  if  I  understand  the  wording  of  the 
amendment.  It  says  that  the  indictment 
shall  be  adequate,  and  that  if  there  is  a 
final  verdict  either  of  acquittal  or  convic- 
tion upon  an  adequate  indictment,  then 
a  man  shall  not  be  rearrested  and  retried ; 
otherwise,  if  it  shall  be  determined  that 
tlie  indictment  is  inadequate  at  any  time 
subsequent  to  that,  the  man  can  be  re- 
arrested and  retried. 

Mr.  Stewart.  I  propose  to  amend  the 
amendment  which  was  ofifered  by  me,  by 
inserting  the  word  "capital"  after  "all," 
so  as  to  read,  "in  all  capital  cases  where 
there  has  been  a  final  verdict  of  acquittal 
or  conviction,"  &c. 

Mr.  HARRi''  White.  I  submit  that  the 
amendment  cannot  be  modified  after  the 
motion  has  been  made  to  reconsider. 

The  Chairman.  The  delegate  can 
move  to  amend  his  amendment,  but  he 
cannot  modify  it. 

Mr.  Stewart.  Mr.  Chairman :  This 
subject  presentstwo  distinct  inquries.  The 
first  one  is,  is  the  provision  in  our  present 
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Constitution  defective?  The  next  is,  if 
defective,  is  the  remedy  that  I  have  pro- 
posed a  proper  one  ?  If  I  understand  the 
law  of  Pennsylvania  to-day,  it  is  this  :  If 
a  man  has  been  indicted  for  a  capital  of- 
fense, a  jury  empanelled  and  sworn, 
and  that  jury  afterwards  discharged  by 
the  court  for  any  other  reason  than  be- 
csiuse  of  an  act  of  God  or  an  overshadow- 
ing necessity,  the  defendant  can  plead 
that  in  bar  of  a  second  trial.  Now,  I  sub- 
mit to  all  candid  minds,  if  that  be  the 
law  of  Pennsylvania  to-day,  that  such 
law  is  defective.  The  gentleman  from 
Blair  has  correctly  stated  the  law. 

Mr.  CuYLER.  Will  the  gentleman  par- 
don an  inquiry? 

Mr.  Stewart.     Certainly. 

Mr.  CuYLER.  Does  he  understand  it  to 
be  the  law  of  Pennsylvania  to-day  that 
any  tribunal  can  review  the  exercise  of 
the  discretion  of  the  judge  in  discharging 
that  jurj'?  Is  not  the  bare  fact  that  the 
judge  does  discharge  the  jury  conclusive 
for  putting  the  man  on  trial  the  second 
time  ?  Nobodj'  can  review,  in  other  words, 
the  exercise  of  that  discretion.  If  the 
judge  does  discharge  the  jury,  that  very 
fact  is  incapable  of  review,  but  that  very 
fact  does  put  the  man  a  second  time  on 
trial. 

Mr.  Stewart.  That  is  as  I  under- 
stand it. 

Mr.  CuYLER.  If  the  gentleman  does 
understand  it  so,  will  he  pardon  a  further 
question?  Why  then  change  the  existing 
provision  in  the  Bill  of  Rights? 

Mr.  Stewart.  For  this  reason  :  That 
under  the  existing  provision  the  dis- 
charge of  the  jury  because  ot  their  failure 
to  agree  prevents  a  second  trial  of  the  de- 
fendant for  the  same  otiense.  It  is  virtu- 
ally an  acquittal,  and  he  can  plead  it  in 
bar  to  another  trial.  It  must  so  happen 
sometimes  that  there  is  nothing  left  for 
the  court  to  do  but  discharge  the  jury, 
when  after  protracted  conference  and  de- 
liberation they  are  unable  to  agree,  and 
there  is  no  reason,  I  submit,  why  the  fail- 
ure of  that  jury  to  agree  should  v/ork  an 
acquittal  of  that  defendant. 

Mr.  CuYLER.    It  is  not  an  acquittal. 

Mr.  Stewart.  I  understand  it  is  not 
an  acquittal,  but  it  works  an  acquittal. 
I  beg  to  under.«tand  the  gentleman's  in- 
quiry. 

Mr.  Cutler.  I  will  repeat  the  inquiry. 
It  may  be  true,  as  the  gentleman  states, 
that  the  specified  cases  in  which  the  j  udge 
TaKy  be  justified  in  discharging  the  jury 
"without  an  agreement  are  those  which  he 


mentions,  but  the  exercise  of  the  discre- 
toin  of  the  judge  in  discharging  the  jury 
never  can  be  reviewed  by  any  other  tri- 
bunal, and  the  bare  fact  that  he  has  dis- 
charged the  jury  of  itself  does  put  the 
luan  on  trial  the  second  time.  In  other 
words,  in  the  case  that  the  gentleman 
puts  of  the  discharge  of  a  jury  from  the 
mere  circumstances  of  a  failure  to  agree, 
the  action  of  the  court  that  tried  the 
case  m  discharging  the  jury  for  that 
cause  never  could  bo  reviewed.  It  is  the 
law  of  Pennsylvania  to-day,  that  where  a 
man  has  been  put  on  trial  for  his  life,  and 
the  jury  from  any  cause  have  been  dis- 
charged without  agreeing,  that  man  is 
liable  to  be  arraigned  a  second  time  under 
the  Bill  of  Rights  as  it  stands  at  present. 

Mr.  Stewart.  I  do  not  understand 
the  gentleman  as  ditfering  from  me  in 
this  regard,  that  a  discharge  of  the  j  ury 
because  of  their  failure  to  agree  does  in- 
evitably work  an  acquittal  of  the  defen- 
dant. 

Mr.  CuYLER.  It  never  does  work  his 
acquittal.  It  simply  leaves  him  in  a  con- 
dition to  be  tried  again. 

Mr.  Stewart.  If  that  is  the  law  of 
Pennsylvania,  I  have  never  so  under- 
stood it.  I  refer  now  particularly  for  mj^ 
authority  to  the  case  of  the  Common- 
wealth vs.  Cook,  in  Gth  Sergeant  and 
Rawle,  the  case  of  the  Commonwealth  vs. 
Clue,  in  3d  Rawle,  and  the  case  of  the 
Commonwealth  vs.  M'Fadden,  I  think 
in  nth  Harris. 

Mr.  CuYLER.  The  case  in  11  Harris  is  a 
clear  authority  in  support  of  the  position 
I  have  stated. 

Mr.  Stewart.  From  these  adjudi- 
cated cases  of  the  Commonwealth  of  Penn- 
sylvania I  insist  that  the  law  is  as  I  have 
stated,  that  where  a  jury  has  been  dis- 
charged by  the  coui't  under  tliose  circum- 
stances, because  of  a  failure  to  agree,  the 
defendant  cannot  again  be  tried  for  that 
offense.  He  may  come  in  upon  the  second 
indictment  and  plead  that  he  has  already 
been  once  in  jeopardy.  Now,I  submit  to  all 
candid  minds,  as  I  said  before,  that  the 
law  of  Pennsylvania  is  defective  in  this 
regard,  because  the  law  contemplates  the 
holding  together  of  a  jury  until  they  co 
agree  without  any  limit  as  to  time. 

The  idea;  of  constraining  a  jury  in  this 
way,  of  compelling  unanimity  by  a  vir- 
tual imprisonment,  is  one  of  those  abomi- 
nations of  ancient  jurisprudence  that 
should  have  no  trace  in  the  Constitution 
we  propose  to  submit  to  the  people  of  this 
State.    It  does  not  comijort  with  one  idea 
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of  the  office  of  the  jury,  the  character  of 
the  men  who  compose  it,  nor,  indeed,  with 
common  sense.that  it  shall  be  in  the  power 
of  the  court  to  hold  the  jury  for  an  unlim- 
ited time.  Notwithstanding  you  allow 
them  food,  shelter  and  protection,  and  sup- 
lAy  all  thi  ir  wants  while  they  are  in  confer- 
ence, it  is  nevertheless  most  illogical  and 
unreasonable  to  hold  them  together  after 
it  has  been  made  apparent  that  their  hon- 
est differences  cannot  be  reconciled  in  an 
honest  way.  A  jury  go  out  and  take  the 
case  of  the  defendant  into  consideration. 
They  deliberate  over  the  matter,  say  for- 
ty-eight hours.  They  come  bade  to  the 
court  room  and  say  they  cannot  agree.  It 
is  to  be  presumed  that  there  are  intelli- 
gent minds  upon  that  jury,  that  there 
are  twelve  conscientious  and  inteL'igent 
men.  After  a  deliberation  and  confer- 
ence of  forty-eight  hours,  if  they  come  into 
court  and  say :  "Under  no  circumstances 
can  we  agree,"  is  it  riot  apparent  to  any- 
body, if  they  are  conscientious,  candid 
and  intelligent  men,  that  no  length  of 
time  will  bring  them  to  unanimity?  I 
say  it  is  a  proper  discretion  of  the  court 
then,  after  the  lapse  of  such  a  time  as 
that,  to  discharge  that  jury,  but  to  dis- 
charge it  in  such  a  manner  as  will  not  pre- 
vent the  arraignment  and  trial  of  that  de- 
fondant  a  second  tivne. 

Let  me  refer  to  the  case  of  The  People 
vs.  Stokes,  in  New  York.  If  Fisk,  the 
murdered  man,  had  met  his  death  here 
in  the  city  of  Philadelphia  instead  of  the 
city  of  New  York,  and  his  murderer  had 
been  tried  here,  and  the  jury  discharged 
as  it  was  in  New  York,  there  would  have 
been  no  second  trial  here  as  there  has 
been  in  his  case  since,  followed  by  a  con- 
viction. 

Of  course,  Mr.  Chairman,  my  whole  ar- 
gument depends  upon  the  correctness  of 
my  view  of  the  law  in  the  case.  If  I  am 
in  error,  then,  of  course,  my  amendment 
is  without  any  virtue  whatever ;  but  be- 
lieving as  I  do,  that  the  law  is  defective 
in  the  respect  I  have  stated,  I  propose  this 
amendment  to  meet  that  one  defect. 

Now,  what  can  be  said  against  the 
amendment  ?  I  prepared  the  amendment 
as  carefully  as  I  knew  how.  The  lan- 
guage of  it  is  :  "  In  all  cases  where  there 
has  been  a  final  verdict  of  acquittal  or 
conviction  upon  an  adequate  indictment, 
the  defendant  shall  not  again  be  proceeded 
against  criminally  for  the  same  offense." 
Now,  what  is  a  final  verdict?  Several 
gentlemen  on  the  floor  have  alluded  to  a 
motion  in  arrest  of  judgment,  or  a  motion 


for  a  new  trial.  A  final  verdict  means  a  ver- 
dict which  cannot  be  touched,which  can- 
not be  reached  by  any  action  of  the  court. 
It  is  not  a  final  verdict  until  the  motion  in 
arrest  of  judgment,  if  any  ha?  been  made, 
shall  have  been  disposed  of.  If  there  has 
been  a  motion  for  a  new  trial,  it  is  not  a 
final  vereict  until  that  motion  shall  have 
been  disposed  of.  It  is  not  a  final  ver- 
dict, I  submit,  until  it  is  beyond  the  pow- 
er of  the  court  to  interfere  with  it.  Then 
it  becomes  a  final  verdict,  and  when  it  is 
that,  tlie  defendant  ought  to  be  allowed 
to  avail  himself  of  that  in  any  future  trial. 

Before  I  take  my  seat  let  me  call  the  at- 
tention of  the  committee  to  similar  provi- 
sions in  the  Constitutions  of  other  States. 
In  the  Constitutions  of  Arkansas  and  Mis- 
souri the  provision  is,  "no  person  after 
having  been  once  acquitted  by  a  jury  for 
the  same  offense  shall  be  again  put  in 
jeopardy  of  life  or  liberty."  In  the  Con- 
stitutions of  Iowa,  New  Jersey  and  Rhode 
Island  the  provision  is,  "  no  person  shall 
after  acquittal  be  tried  for  the  same  of- 
fense." The  Constitution  of  New  Hamp- 
shire provides  that  "no  subject  shall  be 
liable  to  be  tried  after  acquittal  for  the 
same  crime  or  offense." 

Other  States  have  modified  this  provi- 
sion in  the  same  way.  I  prefer  the  lan- 
guage of  my  amendment,  for  the  reason 
that  in  my  judgment  it  defines  the  right 
more  clearlj'  and  qualities  it  with  greater 
precision. 

I  cite  these  Constitutions  only  to  show 
that  in  these  several  States  the  people 
have  thought  it  wise  to  depart  from  the 
language  of  the  common  law,  and  indeed 
the  language  of  the  federal  Constitution 
upon  the  subject,  because  of  the  inanner 
in  which  this  language  has  been  judicially 
construed. 

I  repeat,  if  I  am  in  error  in  regard  to 
the  law,  as  the  gentleman  from  Philadel- 
phia insists,  my  amendment  is  without 
merit,  and  should  of  course  be  rejected  ; 
but,  sir,  upon  a  careful  examination  of  the 
authorities  upon  this  question  I  am  satis- 
fied that  I  have  correctly  stated  the  law, 
and  I  am  persuaded  that  the  amendment 
proposes  the  proper  remedy  for  the  defect 
I  have  briefly  indicated. 

Mr.  H.  W.  Palmer.  Mr.  Chairman  :  I 
entirely  agree  Avith  the  law  of  the  gentle- 
man from  Franklin.  I  think  it  is  in  ac- 
cordance with  the  reported  caises  and  is 
the  law  of  the  State.  There  is  no  power 
in  the  courts  to  discharge  a  jury  sworn  in 
a  homicide  case  except  upon  the  death  of 
a  juror  or  when  one  becomes  sj  seriously 
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ill  as  to  be  in  danger  of  loss  of  life.  The 
judge  has  no  discretion  in  the  premises. 
The  only  discretion  that  he  can  exercise  is 
the  discretion  governed  by  the  rules  of 
law,  and  there  is  no  rule  that  enables  him 
to  discharge  the  jury  except  in  case  of 
death  or  dangerous  illness.  Therefore, 
when  a  jury  is  once  sworn  in  a  homicide 
case,  they  must  agree.  No  question  of 
time  or  business  or  convenience  or  con- 
science can  have  any  inlluence;  they  must 
agree.  If  they  stand  six  to  six  when  they 
go  out  and  stand  six  to  six  for  six  days,and 
the  emergency  contemplated  by  the  law 
does  not  arise,  they  are  still  to  be  kept  to- 
gether. Of  course  we  understand  how, 
under  circumstances  of  that  kind,  the 
judgment  of  juror  after  juror  gives  way  ; 
we  urderstand  how  jurors  allow  their 
consciences  to  be  violated,  and  liow  they 
come  in  with  verdictsof  acquittal  orconvic- 
tion  contrary  to  the  oaths  they  have  taken. 

This  is  an  anomaly  in  the  law  of  Penn- 
sylvania, and  one  of  the  relics  of  barbar- 
ism that  has  been  handed  down  to  us  from 
former  ages.  It  is  akin  to  the  practice  that 
once  prevailed  in  England,  of  loading  the 
jury  up  in  a  cart  and  traveling  them 
around  from  assize  to  assize  until  they 
were  forced  to  agree. 

Now,  whether  this  amendment  reaches 
the  difficulty  or  not  I  am  not  prepared  to 
say,  but  I  am  prepared  to  vote  for  some 
amendment  that  will  cure  this  manifest 
injustice  and  wrong  in  our  system. 

It  is  said  by  the  learned  gentleman 
from  Philadelphia  (Mr.  Cnyler)  that  in 
case  the  judge  does  choose  to  discharge 
the  j  \iry,  does  choose  to  exei-cise  his  dis- 
cretion, he  can  never  be  reviewed.  While 
I  alwaj's  listen  with  great  respect  and 
deference  to  an^'tliing  spoken  by  that 
gentleman,  I  am  unable  to  agree  with 
that  view  of  the  law.  If  the  jury  fails  to 
agree  and  if  the  judge  takes  it  upon  hiin- 
self  to  discharge  the  jury  for  that  reason, 
the  defendant  could  insist,  and  would 
have  a  right  to  insist,  upon  having  the 
fact  appear  on  the  record  that  the  jury 
had  been  disebarged  because  they  failed 
to  agree.  I  inquire  of  the  gentleman 
what  chance  a  record  of  that  kind  would 
have  in  the  Supreme  Court;  whether  the 
case  would  not  be  reversed ;  whether 
after  a  man  was  tried  again,  convicted  or 
acquitted,  the  case  would  not  be  reversed 
on  sight  if  the  record  showed  such  a  state 
of  facts?  Could  the  judge  refuse  to  put 
the  fact  on  record?  Not  if  he  was  a  just 
judge,  not  if  he  was  an  honest  judge,  dis- 
posed to  do  his  dut  j\ 


If  a  juror  dies,  and  the  jury  is  therefore 
discharged,  tlio  fact  is  noted  on  the  re- 
cord of  the  court.  If  a  juror  becomes  so 
ill  as  to  be  in  danger  of  death,  and  a  phj  - 
sician  is  called  in  and  examines  his  case 
and  so  reports  to  the  court,  that  fact  is  en- 
tered in  full  upon  the  record  as  a  reason 
for  discharging  the  jur\% 

Now,  if  they  should  come  into  court 
after  being  out  for  three  days  and  repori. 
to  the  court  that  they  could  not  agree,  and 
thereupon  the  court  in  the  exercise  of 
their  discretion  discharges  the  jury,  that 
fact  will  also  appear  on  the  record  ;  and  I 
put  it  to  the  gentlemen  whether  the  Su- 
preme Court  would  not  reverse  a  case  with 
such  a  record  as  that  on  sight.  It  is  the 
law  that  in  no  capital  case  can  the  judge 
discharge  the  jury  except  on  account  of 
death  or  of  sickness  which  is  likely  to  re- 
sult in  death ;  and  the  barbarism  of  keep- 
ing juries  together  till  they  agree  is  well 
known  to  every  lawyer  who  has  had 
practice  in  criminal  courts.  I  have  known 
a  c;ise  where  after  forty-eight  hours  of  de- 
li beration  a  juror  signed  a  verdict  that  con- 
signed one  of  his  fellow  men  to  an  igno- 
minious death  on  the  scatl'old  because  a 
snow  storm  was  likely  to  destroy  twenty- 
tour  chickens  he  had  at  home.  Any  law 
that  compels  such  infamous  condtiet  is 
wrong. 

Mr.  Bowman.  Mr.  Chairman :  I  do 
not  know  what  the  question  of  an  agree- 
ment or  disagreement  by  the  jury  in  the 
trial  of  capital  cases  has  to  do  with  this 
amendment.  This  amendment  presup- 
poses an  agreement ;  it  expresses  in  its 
terms  that  there  has  been  a  verdict  of  u 
jury  rendered  and  that,  too,  a  tinal  verdict. 
Hence  the  argument  of  the  gentleman 
from  Luzerne,  who  has  just  taken  his 
seat,  (Mr.  H.  W.  Palmer,)  it  seems  to  me, 
has  nothing  to  do  with  this  question.  It 
is  proposed  to  strike  out  a  salutary  pro- 
vision in  the  Bill  of  Rights  that  has  been 
there  for  years  to  protect  the  citizens  oi' 
the  Commonwealth,  and  substitute  in  its 
place  this  provision : 

"That  in  all  cases  where  there  has  been 
a  tinal  verdict  of  acquittal,  or  conviction 
upon  an  adequate  indictment,  the  de- 
fendant shall  not  again  be  proceeded 
against  criminally  for  the  same  otTense." 

Now,  sir,  to  be  brief,  the  serious  objec- 
tion to  this,  in  my  judgment,  consists  in 
the  fact  that  in  case  of  a  conviction  it 
would  preclude  the  defendant  from  beinj^ 
placed  upon  trial  again.  If  that  is  so, 
then  certainly  this  ought  not  to  go  into 
the  Constitution.    Is  there  a  lawyer  pres- 
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ent  here  who  has  not,  in  the  course  of  his 
practice,  witnessed  just  this  state  of  affairs 
in  the  trial  of  criminal  cases?  The  de- 
fendant is  brought  forward  for  trial  ;  he 
makes  application  to  continue  his  cause  in 
consequence  of  the  absence  of  witnesses, 
it  may  be  ;  the  judge  presiding  refuses 
that  api^lication  ;  the  trial  proceeds  ;  the 
case  is  submitted  to  the  jury  ;  they  retire 
to  their  room  and  render  a  verdict  of 
guilty  in  manner  and  form  as  he  stands 
indicted.  Now,  is  not  that  a  verdict?  But 
the  gentleman  says  it  sliall  be  a  final  ver- 
dict. What  is  a  final  verdict  ?  It  is  final 
.so  far  as  that  case  is  concerned  before  the 
fury.  They  can  never  render  any  other 
verdict.  So  the  verdict  in  the  particular 
instance  is  a  final  verdict.  Now,  sir,  sup- 
pose that  the  defendant  then  comes  for- 
ward and  moves  the  court  in  arrest  of 
judgment,  or  aslis  the  court  to  grant  him 
a  rule  to  show  cause  why  a  new  trial  in 
the  case  shall  not  be  granted.  Upon  the 
hearing  of  that  rule  and  its  decision  by 
the  court,  it  strikes  me  tliat  this  would 
take  from  the  court  the  power  to  interfere, 
and  after  it  had  granted  a  rule  for  a  new 
trial  to  make  that  rule  absurd,  and  say  a 
new  trial  shall  be  had  in  the  premises  be- 
cause you  have  got  a  verdict,  and,  as  I 
iiold,  a  final  verdict,  and  one,  too,  that 
has  been  predicated  upon  an  adequate 
indictment.  I  do  not  suppose  that  any 
gentleman  here  seriously  proposes  to  in- 
corporate intothe  Constitution  of  our  State 
a  denial  of  the  right  to  a  defendant  of  a 
second  trial  when  he  can  show  that  he 
has  been  improperly  convicted  in  the 
first.  Let  us  leave  the  Bill  of  Rights  as 
we  find  it  in  this  respect.  Do  not  let  us 
disturb  it  in  this  particular,  I  beg  you. 
It  has  answered  its  purpose  well  enough 
for  years  past. 

Now,  one  word  in  relation  to  the  legal 
position  taken  by  the  gentleman  from 
Franklin  and  the  gentleman  from  Lu- 
zerne. It  is  a  new  doctrine  tome,  I  must 
confess.  My  practice  at  the  bar  perhaps 
has  not  been  as  extensive  as  that  of  many 
other  gentlemen  on  this  lloor ;  but  I  have 
been  in  practice  for  over  twenty  3'^ears, 
.Tud  I  never  yet  supposed  that  when  the 
jury  failed  to  agree  in  the  trial  of  a  capi- 
tal or  other  oti'ense  ivith  which  the  de- 
fendant was  charged,  that  should  work 
his  entire  acquittal  and  that  he  never 
could  be  tried  again.  I  am  aware  that 
there  are  some  authorities  leaning  to  the 
.lupiwrt  of  the  position  taken  by  the  gen- 
tlemen to  whom  reference  has  been 
n;ade ;  but  I  think  anv  man  who  will  ex- 


amine the  authorities  closely  will  find 
that  the  true  doctrine  is  that  that  man  has 
never  really  been  placed  in  jeopardy, 
when  there  is  no  probability  of  getting  a 
verdict  against  him,  by  a  disagreement  of 
the  jury. 

Mr.  Gibson.  Will  the  gentleman  allow 
himself  to  be  interrupted? 

Mr.  Bowman.    Yes,  sir. 

Mr.  Gibson.  Some  years  ago  there 
was  a  murder  case  tried  in  the  city  of 
Philadelphia,  the  name  of  which  I  for- 
get, and  after  being  tried  some  six  or 
seven  days  it  was  discovered  that  the 
wrong  person  had  answered  to  the  name 
of  the  juror.  It  turned  out  that  the  real 
juror  who  was  summoned  was  not  the 
person  who  was  in  the  box.  The  court 
forthwith  discharged  the  jury. 

On  a  second  trial  the  plea  of  "twice  in 
jeopardy''  was  put  in,  and  the  only  ground 
upon  which  the  judge  refused  to  admit  it 
was  that  there  was  an  irregularity  in  the 
first  trial,  there  was  not  the  proper  jury, 
and  therefore  he  was  not  twice  in  jeopar- 
dy ;  but  it  was  admitted  as  the  law  of  the 
case  that  if  there  had  been  a  proper  jury 
and  tliey  had  fulled  to  agree,  the  discharge 
would  have  been  an  acquittal  of  the  de- 
fendant. 

Mr.  Bowman.  That  was  not  the  ques- 
tion before  the  court  in  that  case.  I  recol- 
lect the  case.  The  case  turned  upon  this : 
The  jury  was  empanelled  ;  a  certain  indi- 
vidual's name  was  called,  another  man 
resiDonded  to  that  name  and  got  himself 
into  the  jury  box  when  in  fact  he  was  not 
summoned  there  as  a  juror  at  all.  That 
is  the  case  to  which  the  gentleman  refers. 

But,  sir,  what  has  this  amendment  to  do 
with  the  agreement  or  disagreement  of 
the  jury  ?  For  the  life  of  me  I  cannot  see. 
It  is  proposed  by  this  amendment  that 
wherever  there  has  been  a  trial  upon  an 
adequate  indictment  and  either  a  convic- 
tion or  an  acquittal  had,  the  defendant 
shall  not  thereafter  be  subjected  to  a  sec- 
ond trial.  Now  if  he  is  acquitted  under 
the  law  as  it  stands  he  cannot  be  tried 
again  because  he  cannot  be  twice  put  in 
jeopardy;  but  if  he  is  convicted  and  moves 
for  a  new  trial,  I  want  to  have  it  in  the 
power  of  the  judge  who  presided  over  the 
court  to  grant  him  a  new  ti"ial,  that  right 
and  justice  may  be  done. 

The  Chairman.  The  question  is  on  the 
amendment  of  thegentleman  from  Frank- 
lin (Mr.  Stewart.) 

Tlio  amendment  was  rejected. 

The  Chaikman.  The  question  recui-s 
on  the  section. 
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The  section  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  section  eleven,  as  fol- 
lows : 

Section  11.  That  all  courts  shall  be 
open,  and  every  man,  for  an  injurj^  none 
him  in  his  lands,  goods,  person  or  repu- 
tation, shall  have  remedy  by  the  due 
course  of  law,  and  right  and  justice  ad- 
ministered without  sale,  denial  or  delay. 
Suits  may  be  brought  against  the  Com- 
monwealth in  such  manner,  in  such 
courts,  and  in  such  cases  as  the  Legisla- 
ture may  bj^  law  direct ;  and  that  no  law 
shall  limit  tlie  amount  of  damages  recov- 
erable, and  where  an  injury  caused  by 
negligence  or  misconduct  results  in  death 
the  action  shall  survive. 

Mr.  MacConnell.  That  section,  down 
to  and  including  the  word  "direct,"  in  the 
sixth  line,is  the  same  as  the  section  in  the 
old  Constitution ;  after  that  all  is  new 
matter,  but  the  subject  of  that  new  pro- 
vision is  amply  provided  for  in  the  twenty- 
third  section  of  the  article  on  legislation 
which  was  adopted  in  committee  of  the 
whole.  It  is  not  necessary  at  all  that  it 
should  be  repeated  here.  Therefore  I 
move  to  amend  by  striking  out  all  after 
the  word  "direct,"  in  the  sixth  line. 

The  Chairman.  The  words  proposed 
to  be  stricken  out  will  be  read. 

The  Clerk  read  the  words  as  follows  : 

"And  that  no  law  shall  limit  the 
amount  of  damages  recoverable,  and 
where  an  injury  caused  by  negligence  or 
misconduct  results  in  death  the  action 
shall  survive." 

Mr.  Gibson.  I  really  think  that  that 
provision  is  much  more  applicable  to  the 
Bill  of  Rights  than  to  the  article  on  legis- 
lation ;  and  if  it  is  to  be  stricken  out  m 
any  place,  I  think  it  should  be  stricken 
out  in  the  other  article  and  not  in  this.  I 
think  it  is  very  pertinent  to  the  Declara- 
tion of  Rights. 

Mr.  MacConnell.  The  section  adopt- 
ed by  the  committee  of  the  whole  in  the 
article  on  legislation  is  as  follows : 

"No  act  of  the  Legislature  shall  limit 
the  amount  to  be  recovered  for  injuries 
resulting  in  death  or  for  injuries  to  person 
or  property,  and  in  case  of  death  from 
such  injuries  the  right  of  action  shall  sur- 
vive, and  the  Legislature  shall  prescribe 
for  whose  benefit  such  actions  shall  be 
prosecuted ;  nor  shall  any  act  prescribe 
any  limitation  of  time  within  which  suits 
may  be  brought  against  corporations  for 
injuries  to  person  or  property,  or  for  other 


causes  different  from  that  fixed  b}'-  the 
general  laws  prescribing  the  time  for  the 
limitation  of  actions;  and  existing  laws 
so  prescribing  are  annulled  and  avoided." 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Allegheny  (Mr.  MacConnell.) 

The  amendment  was  agreed  to. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

The  section  was  agreed  to. 

The  Chairman.  The  twelfth  section 
will  be  read. 

The  Clerk  read  as  follows  : 

Section  12.  That  no  power  of  suspend- 
ing laws  shall  be  exercised  unless  by  the 
Legislature  or  its  authority. 

The  section  Avas  agreed  to. 

The  Chairman.  The  thirteenth  sec- 
tion will  be  read. 

The  Clerk  read  as  follows  : 

Section  13.  That  excessive  bail  shall 
not  be  required,  nor  excessive  ftnes  be 
imposed,  nor  cruel  punishment  inflicted. 

The  section  was  agreed  to. 

The  Chairman.  The  fourteenth  sec- 
tion will  be  read. 

The  Clerk  read  as  follows  : 

Section  14.  That  all  i^risoners  shall  be 
bailable  by  sufficient  sureties,  unless 
for  capital  ofienses,  when  the  proof  is  evi- 
dent or  presumption  great,  and  the  privi- 
lege of  the  writ  of  habeas  corpus  shall  not 
be  suspended  unless  when,  in  cases  of  re- 
bellion or  invasion,  the  public  safety  may 
require  it. 

Mr.  MacConnell.  The  section  is  the 
same  as  in  the  i^resent  Constitution. 

The  section  was  agreed  to. 

The  Chairman.  The  fifteenth  section 
will  be  read. 

The  Clerk  read  as  follows: 

Section   15.      That   no  commission  of 
oyer  and  terminer,  or  jail  delivery,  shall  ■ 
be  issued. 

jNIr.  H.  W.  Smith.  Will  the  chairman 
cf  the  Committee  on  the  Declaration  of 
Rights  tell  me  why  there  is  any  necessity 
for  the  words,  "or  jail  delivery?" 

Mr.  MacConnell.  The  clause  is  iden- 
tical with  the  present  Constitution.  The 
Committee  on  the  Declaration  of  Rights 
made  no  change  in  the  section. 

The  section  was  agreed  to. 

The  Chairman.  The  sixteenth  section 
will  be  read. 

The  Clerk  read  as  follows  : 

Section  10.  Tliat  the  person  of  a 
debtor,  where  there  is  not  strong  pre- 
sumption of  fraud,  shall  not  be  continued 
in  prison  after  delivering  up  his  estate  for 
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the  benefit  of  his  creditors  in  such  man- 
ner as  shall  be  prescribed  b^"^  law. 

]Mr.  Temple.  I  move  to  amend,  by 
striking  ont  after  the  word  "debtor"  down 
to  the  word  "shall"  where  it  first  occurs. 

The  CiTAiRMAX.  The  Clerk  will  read 
the  words  proposed  to  be  strickon  out. 

The  Ci.ERK  read  as  follows: 

"Where  there  is  not  strong  presumption 
of  fraud." 

The  amendment  was  rejected. 

Mr.  Mitchell,.  1  move  to  amend,  by- 
striking  out  the  words,  "strong  presump- 
tion," and  inserting  the  words,  "proof 
of." 

The  amendment  was  rejected. 

The  Chairman.  The  question  is  on 
the  section. 

The  section  was  agreed  to. 

The  Chairman.  The  seventeenth  sec- 
tion will  be  read. 

The  Clerk  read  as  follows  : 

Section  17.  That  no  ex  post  facto,  nor 
any  law  impairing  contracts  or  making 
irrevocable  any  grant  of  special  privileges 
or  immunities,  shall  be  passed. 

Mr.  Cuyler.  I  move  to  amend,  by 
adding  at  the  end  of  the  section  the  words : 
'■^Provided,  That  no  injustice  be  done 
thereby."  These  iire  tiae  words  of  the 
present  statute  of  the  State,  and  they  are 
inanifestly  what  is  reasonable  and  right 
as  it  seems  to  me.  We  certainly  ought 
not  to  justify  and  authorize  the  Legisla- 
ture to  rei^eal  charters  unjustly,  and  with- 
out making  equitable  compensation  to 
those  whose  rights  are  impaired. 

Mr.  De  France.    That  is  all  right. 

Mr.  Kaine.  Will  the  gentleman  from 
Philadelphia  allow  me  to  ask  him  a  ques- 
tion? 

Mr.  Cuyler.     Certainly. 

Mr.  Kaine.  Does  he  not  know  that  it 
IS  not  to  be  presumed  that  the  Legislature 
in  exercising  a  right  of  this  kind  would 
do  any  injustice  ?  The  Legislature  rep- 
resents the  soyereign  people  of  the  State, 
and  sovereignty  is  supposed  to  be  incapa- 
ble of  doing  any  wrong.  I  think  it  is  en- 
tirely unna>jQssary  to  add  to  this  section 
the  words  isuggested  bj''  the  gentleman 
from  Piiiladelphia. 

Mr.  Cuyler.  I  will  answer  the  gen- 
tleman's question  by  asking  him  why,  if 
he  is  willing  to  trust  so  much  to  the  Leg- 
islature, he  will  not  trust  his  life,  liberty 
and  everything  he  has  in  the  world  to  the 
Legislature  ?  Under  his  presumption 
that  no  wrong  will  be  done,  why  make  a 
Constitution  at  all  ? 


Mr.  Kaink.  That  is  a  very  different 
affair.  That  is  reserving  to  the  Legisla- 
ture a  particular  kind  of  right,  and  I  think 
that  we  ought  to  trust  the  Legislature  and 
the  people  with  the  largest  exercise  of  it 
whenever  it  becomes  necessary. 

Mr.  MacConnell.  I  cannot  agree 
with  the  gentleman  from  Fayette,  (Mr. 
Kaine,)  that  this  is  reserving  to  the  Leg- 
islature any  particular  kind  of  right.  It 
is  only  restricting  them.  Nor  can  I  agree 
with  the  gentleman  from  Philadelphia 
(Mr.  Cuyler)  that  it  aathorizes  tlie  peo- 
ple to  repeal  any  law  that  has  heretofore 
been  passed,  revoking  an  irrevocable  char- 
ter. It  simply  provides  that  after  this 
Constitution  goes  into  efit'ect  there  shall 
be  no  law  passed  conferring  a  charter 
which  shall  be  irrevocable.  That  is  all 
there  is  in  the  section.  It  authorizes  no 
repeal  of  any  act  at  all. 

Mr.  Buckalew.  I  suggest  that  the 
limitation  which  the  gentleman  from 
Philadelphia  proposes  is  in  another  part 
of  the  Constitution,  in  the  article  on  cor- 
porations, where  this  limitation  is  in  its 
proper  place.  The  object  of  this  limita- 
tion in  the  Bill  of  Rights  is  for  no  other 
purpose  than  tliat  already  incorporated 
elsewhere,  and  I  think  the  amendment 
ought  not  to  be  interjected  here. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Philadelphia  (Mr.  Cuyler.) 

The  amendment  was  rejected. 

Mr.  Mann.  I  move  to  amend  by  strik- 
ing out  all  after  the  word  "contract," 
down  to  and  including  the  word  "  immu- 
nities ;"  so  as  to  leave  the  section  stand 
as  it  does  noAv  in  the  Bill  of  Rights. 

The  Chairman.  The  Clerk  will  read 
the  words  proposed  to  be  stricken  out. 

The  Clerk  read  as  follows : 

"Or  making  irrevocable  anj'  grant  of 
special  privileges  or  immunities." 

Mr.  Clark.  It  seems  to  me  that  what 
it  has  been  moved  by  the  gentleman  from 
Potter  (Mr.  Mann)  to  be  stricken  out  is 
contained  in  a  section  of  the  report  of  the 
Committee  on  Corporations,  already 
adopted  by  the  committee  of  the  whole. 
The  latter  part  of  that  section  says  : 

"And  the  grant  of  all  sucli  charters, 
powers  and  privileges  shall  be  subject 
to  the  right  of  the  Legislature  to  revoke, 
annul  or  change  the  same  whenever  they 
shall  become  injurious  to  the  public,  in 
such  manner  that  no  injustice  shall  bo 
done  to  the  corporators." 

Mr.  CoRBETT.  Does  not  that  apply 
simply  to  corporations,  and  is  not  this  sec- 
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tion  of  the  article  reported  by  the  Com- 
inittee  on  the  DecUxration  of  Rights  gen- 
eral ?  In  other  words,  this  would  apply- 
to  a  grant  to  individuals. 

Mr.  MacConneli..  This  section  applies 
to  individuals  as  well  as  corporations. 

Mr.  Clark.  Section  four  of  the  report 
of  the  Committee  on  Private  Corporations 
is : 

"  The  Legislatui'e  shall  pass  no  special 
laws  giving  corporate  power,  but  all  cor- 
porations shall  be  formed,  their  charters 
be  changed  or  amended,  and  their  jiowers 
and  privileges  be  detined  and  regulated 
by  general  laws  which  shall  be  uniform 
as  to  the  class  to  which  they  I'elate.  And 
the  grant  of  all  such  charters,  liowers 
and  privileges  shall  be  subject  to  the 
right  of  the  Legislature  to  revoke,  annul, 
or  change  tlie  same,  whenever  they  shall 
become  injurious  to  the  public,  in  such 
manner  that  no  injustice  shall  be  done  to 
the  corporators." 

That  section  has  been  adopted  in  the 
committee  of  the  whole. 

Mr.  ;M'Clean.      Will    the    gentleman 
from  Indiana  allow  a  suggestion  ? 
Mr.  Clark.    Certainl,y. 
Mr,  M'Clean.    Section  four  of  the  ar- 
ticle on  private  corporations  was  rejected 
in  committee  of  tlie  whole. 

Mr.  Clark.  I  thought  it  Avas  sustained 
in  the  committee  of  the  wliole. 

Mr.  M'Clean.  No,  sir.  It  was  voted 
down. 

Mr.  Clark.  If  it  was  voted  down  I 
have  nothing  to  say. 

The  Chairman.   The  question  is  on  the 
amendment  of  the  gentleman  from  Pot- 
ter (Mr.  Mann.) 
The  amendment  was  rejected. 
The  Chairman.      The  question  is  on 
the  section. 
The  section  was  agreed  to. 
The  Chairman.     The  eighteenth  sec- 
tion will  be  read. 
The  Clerk  read  as  follows : 
Section  18.  That  no  person  shall  be  at- 
t4xinted  of  treason  or  felony  by  the  Legis- 
lature. 
The  section  was  agreed  to. 
The  Chairman.    The  nineteenth   sec- 
tion will  be  rea  I. 
The  Clerk  read  as  follows  : 
Section  19.     That  no  attainder    shall 
work  corruption  of    blood,   nor,  except 
during  the  life  of  the  oft'ender,  forfeiture 
of  the  estate  to  tlie  Commonwealth  ;   that 
the  estates  of  such  persons  as  shall  destroy 
their  own  lives  shall  descend  or  vest  as  in 
cases  of  natural  death  ;   and  if  any  per- 


son shall  be  killed  by  casualty  there  shall 
be  no  Ibrfoituro  by  reason  therof. 

Mr.  Brouhead.  I  move  to  amend  by 
striking  out  all  after  the  word  "  blood,"" 
down  to  and  including  the  word  "  Com- 
monwealth." 

The  Chairman.  The  Clerk  will  read 
the  words  which  it  is  proposed  to  strike 
out : 

The  Clerk  read  as  follows. 

"Nor  except  during  the  life  of  the  ol'- 
fender,  forfeiture  of  the  estate  to  the  Com- 
monwealth." 

The  amendment  was  rejected. 

The  Chairman.  The  question  is  upon 
the  section. 

The  section  was  agreed  to. 

The  Chairman.  The  twentieth  section 
will  be  read. 

The  Clerk  read  as  follows : 

Section  20.  That  the  citizens  have  a 
right,  in  a  peaceable  manner,  to  assemble 
togeher  for  their  common  good, and  to  ap- 
ply to  those  invested  with  the  powers  of 
government  for  redress  of  grievances  or 
other  proper  purposes,  by  petition,  ad- 
dress or  remonstrance. 

The  section  was  agreed  to. 

The  Chairman.  The  twenty- first  sec- 
tion will  be  read. 

The  Clerk  read  as  follows : 

Section  21.  That  the  right  of  the  citi- 
zens to  bear  arms  in  defence  of  themselves 
and  the  State  shall  not  be  questioned. 

Mr.  Brodhead.  1  move  to  amend  by 
inserting  the  word  "  publicly"  after  the 
word  "arms." 

My  object  in  this  amendment  is  to  get 
rid  of  the  practice  which  is  prevailing  to 
a  very  large  extent  in  this  State,  of  carry- 
ing concealed  weapons.  If  a  man  wants 
to  carry  arms  in  his  own  defence,  let  him 
carry  them  publicly  so  that  everybody 
will  know  wliat  he  carries. 

Mr.  Stkuthers.  My  attention  was 
lately  called  to  this  subject  by  one  of  the 
most  eminent  judges  of  the  State,  Judge 
Pearson,  of  Dauphin  county.  He  remark- 
ed that  a  great  deal  of  '  fticulty  arose  un- 
der that  very  clause  for  the  want  of  the 
word  suggested  by  the  amendment  of  the 
gentleman  from  Northampton.  There 
can  be  no  uniformity  in  decisions  of  the 
courts  based  upon  the  arming  rf  citizens 
privately  and  secretly.  The  result  of  this 
section  has  been  the  mischief  that  arises 
out  of  brawls  and  riots.  People  go  armed 
secretly  because  under  the  present  Con- 
stitution they  have  the  express  constitu- 
tional right  to  go  armed  in  any  way  the3' 
please.    I  second  the  amendment. 
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On  the  Question  of  agreeing  to  the 
amendment  a  division  was  called  for, 
which  resulted  twelve  in  the  affirmative. 
This  being  less  than  a  majority  of  a  quo- 
rum, the  amendment  was  rejected. 

The  Chairman.  The  question  is  on  the 
section. 

The  section  was  agreed  to. 

The  Clerk  read  the  next  section,  as 
follows : 

Section  22.  That  no  standing  army- 
shall  in  time  of  peace  be  kept  up  without 
the  consent  of  the  Legislature,  and  the 
military  shall  in  all  cases  and  at  all  times 
be  in  strict  subordination  to  the  civil 
power. 

The  section  was  agreed  to. 

The  Clerk  read  the  next  section,  as 
follows : 

Section  23.  That  no  soldier  shall,  in 
time  of  peace,  be  quartered  in  any  house 
without  the  consent  of  the  owner,  nor  in 
time  of  war  but  in  a  manner  to  be  pre- 
scribed by  law. 

The  section  was  agreed  to. 

The  Clerk  read  the  nextsection,  asfolf 
lows : 

Section  24.  That  the  Legislature  shall 
not  grant  any  title  of  nobility  or  hereditary 
distinction,  nor  create  any  office,  the  ap- 
jDointment  to  which  shall  be  for  a  longer 
term  than  during  good  behavior. 

The  section  was  agreed  to. 

The  Clerk  read  the  next  section,  as 
follows : 

Section  25.  The  emigration  from  the 
State  shall  not  be  prohibited. 

The  section  was  agreed  to. 

The  Clerk  read  the  next  section,  as 
follows  : 

Section  2o.  To  guard  against  transgres- 
sions of  the  high  powers  which  we  have 
delegated,  we  declare  that  everything  in 
this  article  is  excepted  out  of  the  general 
powers  of  government,  and  shall  forever 
remain  inviolate. 

The  section  was  agreed  to. 

Mr.  Campbell.  I  wish  to  offer  a  new 
section,  to  come  in  as  section  twenty-sev- 
en. 

"No  property  or  educational  qualifica- 
tion shall  ever  be  required  for  any  person 
to  become  an  elector  or  an  officer  in  this 
Connnon  wealth." 

I  do  not  propose  to  debate  this.  I  mere- 
ly wish  to  have  the  vote  taken.  I  will 
offer  it  again  on  second  reading,  and  will 
offer,  also,  another  new^  section  when  that 
is  disposed  of. 

The  amendment  was  rejected. 


Mr.  Campbell.  I  offer  this  as  a  new 
section,  so  as  to  get  it  on  the  record  : 

"That  married  women  shall  have  the 
same  rights  and  power  over  their  separate- 
property  as  they  would  have  if  they  were 
not  married.  No  woman,  merely  on  ac- 
count of  her  sex,  shall  be  ever  debarred 
from  engaging  in  any  lawful  pursuit  or 
calling.  There  shall  be  no  tenancy  by 
the  curtesy  in  this  State." 

The  amendment  was  rejected,  there  be- 
ing on  a  division  less  than  a  majority  of  a 
quorum  in  favor  of  it 

Mr.  MacOonnell.  I  call  attention  now 
to  the  introductory  clause  of  the  article. 

The  Chairman.     It  will  be  read. 

The  Clerk  read  as  follows: 

"That  the  great  and  essential  principles 
of  liberty  and  free  government  maj''  be 
recognized  and  unalterably  established, 
we  declare  thai  " 

Mr.  MacConnell.  That  is  the  same  as 
in  the  old  Constitution. 

The  clause  was  agreed  to. 

The  Chairman.  The  preamble  will 
now  be  read. 

The  Clerk  read  as  follows  : 

"We,  the  people  of  the  Commonwealth 
of  Pennsylvania,  recognizing  the  sove- 
reignty of  God,  and  humbly  invoking  His 
guidance  in  our  future  destiny,  ordain 
and  establish  this  Constitution  for  its  gov- 
ernment." 

Mr.  Br  lOMALL.  Mr.  Chairman  :  I  rise 
to  a  question  of  order. 

The  Chairman.  The  gentleman  will 
state  his  question  of  order. 

Mr.  Broomall.  The  point  is  this  :  That 
the  preamble  is  no  part  of  the  report  of 
the  committee  ;  it  was  in  no  way  submit- 
ted to  the  committee,  and  it  had  nothing 
to  do  with  that  particular  subject.  It  is 
not  yet  decided  whether  it  will  immedi- 
ately precede  this  article  or  some  other 
article. 

Mr.  MacConnell.  I  will  say  to  the 
gentleman  that  the  subject  of  a  preamble 
was  distinctly  referred  to  the  committee. 
The  duty  of  reporting  a  preamble  was  im- 
posed on  them,  and  the  committee  acted 
on  it  and  reported  this  as  the  preamble. 
I  have  no  preference  as  to  when  it  is  taken 
np  or  when  it  is  concluded. 

The  Chairman.  The  preamble  is  be- 
for  the  committee  of  the  whole  for  adop- 
tion. 

Mr.  Buck  ale  w.  I  move  to  amend  the 
preamble,  by  striking  out  after  the  word 
"Pennsylvania,"  in  the  first  line,  the 
words,  "recognizing  the  sovereignty  of 
God  and  humbly  invoking  His  guidance 
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in  our  future  destiny,"  and  inserting  in 
lieu  thereof  the  words,  "grateful  to  Al- 
mighty God  for  the  blessing  of  civil  and 
religious  liberty,  do,"  so  as  to  make  the 
preamble  read  : 

"We,  the  peoble  of  Pennsylvania,  grate- 
ful to  Almighty  God  for  tlie  blessings  of 
civil  and  religious  liberty,  do  ordain  and 
establish  this  Constitution  for  its  govern- 
ment." 

Mr.  Lilly.  I  wish  to  make  a  point  of 
order.  Is  this  a  preamble  to  the  report 
of  the  Bill  of  Rights,  or  is  it  a  preamble 
to  the  Constitution? 

The  Chairman.  That  is  no  question 
of  order. 

Mr.  Broomall.  Mr.  Chairman  :  I  rise 
to  a  question  of  order,  and  that  is,  that 
the  preamble  being  to  the  Constitution 
cannot  be  considered  until  after  the  Con- 
stitution is  all  adopted. 

The  Chairman.  The  point  of  order  is 
not  well  taken. 

Mr.  Buckalew.  Mr.  Chairman :  I 
understand  this  is  a  preamble  to  both  the 
Declaration  of  Rights  and  the  Constitu- 
tion, and  it  must  come  in  somewhere  in 
some  report,  or  we  shall  never  reach  it. 

Now,  sir,  I  do  not  like  the  language  of 
the  preamble  as  reported  by  the  commit- 
tee. It  does  not  seem  to  me  to  be  in 
very  good  taste.  It  reads  very  much  as 
if  we  were  paying  a  compliment  to  the 
Supreme  Being  by  recognizing  His  exist- 
ence. It  seems  to  me  that  the  form 
adopted  by  the  Convention  of  Illinois  is  a 
very  proper  one  except  that  it  is  too  long 
and  contains  unnecessary  matter.  My 
amendment  substantially  follows  the 
preamble  of  the  Constitution  of  Illinois, 
altliough  very  much  condensed.  We  by 
this  simply  say,  and  properly  say,  in  my 
judgment,  in  commencing  this  work  of 
the  Constitution,  "Grateful  to  Almighty 
God  for  the  blessings  of  civil  and  religious 
liberty,  we  ordain  chis  Constitution." 
We  do  not  proceed  to  compliment  the 
Great  Author  of  all  existence  nor  make 
any  formal  legal  recognition  of  the  fact 
that  He  does  exist.  Assuming  all  that  as 
not  a  matter  of  controversy  or  a  matter  as 
to  which  any  expression  of  opinion  by  us 
is  required,  we  simply  say  that,  grateful 
to  him  for  the  blessings  of  civil  and  re- 
ligious liberty  which,  through  the  instru- 
mentality of  our  ancestors,  have  been 
vouchsafed  to  us,  in  a  spirit  of  gratitude 
and  in  a  proper  frame  of  mind,  we  pro- 
ceed to  establish  this  great  permanent  in- 
strument for  tlie  government  of  our  peo- 
ple and  those  who  are  to  come  after  us. 


Mr.  Laxdis.  I  should  like  to  ask  the 
gentleman  a  question  if  ho  pleases.  If 
you  are  grateful  to  Almighty  God  for 
blessings  in  tlie  past,  why  are  you  opposed 
to  invoking  Him  for  the  future? 

Mr.  BccKALRw.  I  have  no  olijoction 
to  invoking  His  favor  for  the  future. 

Mr.  Landis.  Then  I  would  suggest 
that  your  amendment,along  with  tlie  lan- 
guage of  the  section,  be  embodied  in  the 
preamble. 

Mr.  Buckalew.  It  is  to  be  presumed, 
if  our  frame  of  mind  is  grateful  and 
proper  at  this  time,  that  it  will  continue 
so.  At  all  events  we  can  leave  that  to 
those  who  are  to  come  after  us. 

Again,  the  language  is  not  very  well 
expressed  in  the  concluding  part:  "In- 
voking His  guidance  in  our  future  de_sti- 
n3^"  The  thought  is  obscure  and  the 
language  somewliat  vague.  Guidance  in 
our  future  course,  progress,  or  something 
of  that  kind,  would  be  better.  Guidance 
in  our  destiny  is  a  mixture  of  thought 
and  liable  to  doubt. 

Mr.  MacConnell.  I  merely  rise  to 
say  that  I  prefer,  personally,  the  amend- 
ment of  the  gentleman  from  Columbia  to 
the  language  of  the  committee. 

Mr.  Broomall.  Mr.  Chairman :  I  did 
not  rise  to  address  the  Cha'r,  but  if 
no  other  gentleman  wishes  to  address  the 
Cliair  at  this  time,  I  will  proceed  to 
^o  so. 

The  Chairman.  The  Chair  will  with- 
draw his  recognition  unless  the  gentle- 
man desires  to  go  on. 

Mr.  Broomall.  I  desire  to  address 
the  Chair  at  some  time  on  this  question. 
Mr.  Chairman,  while  I  greatly  prefer 
the  amendment  of  the  gentleman  from 
Columbia  to  the  original  text,  yet  I  have 
some  opposition  to  that.  It  looks  harm- 
less, but  I  am  not  sure  where  it  is  going 
to  lead  us.  The  text  itself  is  objection- 
able on  many  grounds.  The  amendment 
is  open  to  some  of  those  objections.  My 
tirst  objection  to  the  text  and  the  amend- 
ment is  that  the  proposition  is  of  no  use 
there.     It  has  no  function. 

Mr.  Clark.  Will  the  gentleman  allow 
me  a  word  ? 

]Mr.  Broomall.    Yes,  sir. 

Mr.  Clark.  It  occurs  to  mc  that  per- 
haps it  would  be  better  to  fix  this  in  the 
Constitution  afterwards,  and  that  we  need 
not  now  act  upon  this  amendment. 

Mr.  Broomall.  I  would  prefer  going 
on  at  this  time.  I  prefer  speaking  to  the 
text  and  the  amendment  also,  as  my  ob- 
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jections  apply  to  both,  though  most  to  the 
texf. 

First,  the  words  reported  by  the  commit- 
tee have  no  use  there;  no  proper  function. 
^'^  those  who  believe  in  a  Supreme  Being, 
I  trust  we  all  do — there  may  be  those 
■»v  jO  do  not,  but  I  confess  that  I  have  not 
met  them — to  those  who  believe  in  a  Su- 
preme Being  tlie  phrase  is  useless,  is  un- 
meaning. To  those  who  do  not,  (and 
while  1  doubt  whether  there  are  those  who 
do  not,  I  am  not  prepared  to  deny  the  pos- 
sibility of  tlieir  existence) — to  those  who 
do  not,  it  is  untrue.  To  all  of  us  it  is  a 
mere  mockery  ;  it  is  a  pretence  to  some- 
thing that  I  am  afraid  our  proceedings  too 
often  show  we  do  not  always  feel. 

Let  us  bear  in  mind  that  we  are  pro- 
posing not  to  change  the  Constitution 
ourselves,  but  to  submit  certain  proposi- 
tions to  the  people  for  their  adoption  or 
rejection.  Are  gentlemen  Avilling  to  sub- 
mit to  a  majority  of  ballots  the  question 
of  the  existence  and  attributes  of  the 
Deity  ?  I  am  not.  What  a  question  it  is  I 
The  being  and  attributes  of  the  Creator; 
tlio  existence  of  a  law-giver  above  all  leg- 
islators, of  a  law  above  all  huiuan  laws, 
a  law  that  sets  aside  all  human  laws 
when  they  conflict  with  it ;  a  law  that 
binds  the  individual  not  as  a  member  of 
society,  but  as  a  man,  and  that  commands 
him  not  to  obey  the  civil  law  when  it  con- 
flicts with  this  higher  law.  We  propose 
to  submit  to  a  majority  of  ballots  these 
great  qviestions,  whether  there  be  a  Ruler 
of  the  Universe,  and  whether  we  are  re- 
sponsible for  our  conduct  to  that  Ruler  of 
the  Universe ! 

I  know  there  was  a  day  in  the  history 
of  the  world  when  it  was  supposed  that 
councils  called  by  men  could  settle  the 
question  of  the  being  and  attributes  of 
God  so  as  to  bind  the  Great  Ruler  of  the 
Universe;  but  we  have  long  outlived 
that  day.  Now,  those  questions  are  for 
man,  not  as  a  citizen,  but  as  a  being  re- 
sponsible to  his  Maker — a  child  under  the 
gviardianship  of  his  Father. 

To  what  tribunal  do  you  propose  to  sub- 
mit these  great  questions?  We  have 
heard  that  tribunal  characterized  here. 
Gentlemen  have  spoken  of  that  tribunal 
in  a  way  that  would  make  us  hesitate  to 
submit  any  question  to  it,  no  matter 
what.  How  has  the  election  mob  of  Phil- 
adelphia been  characterized?  In  Avhat' 
language  has  it  been  spoken  of  here  ? 
Gentlemen  have  risen  on  this  floor  and 
denounced  ti^e  decision  of  a  Philadelphia 
election   inob    in    lansiuage    that    would 


make  one  afraid  for  his  country  lest  self- 
government  should  prove  a  failure ;  and 
you  propose  to  submit  these  great  ques- 
tions to  the  decision  of  that  tribunal. 
You  propose  to  let  a  Philadelphia  election 
mob  settle  for  all  of  us  the  question 
whether  there  is  or  is  not  a  great  Judge 
in  whose  Court  we  are  all  responsible  for 
our  conduct.  Just  imagine  such  a  ques- 
tion, submitted  to  such  a  tribunal !  In 
all  the  grog-shops  of  the  city  this  question 
is  to  be  debated  and  talked  about^  It  is 
to  be  settled  there  ;  it  is  to  be  decided 
there,and  Christianity  must  submit  to  the 
decision,  whatever  it  be  ! 

Who  asks  that  this  question  should  be 
decided  in  our  organic  law  at  all  ?  Who 
asks  those  questions  to  be  decided  here? 
Who  submits  to  us  the  question?  Who 
authorizes  us  to  settle  it  ?  How  can  any 
delegate  dare  decide  for  his  constituents 
whether  there  be  a  God  and  whether  they 
owe  Him  responsibility  for  their  con- 
duct? Who  asks  this  decision  ?  Whom 
Avill  it  bind  ?  Do  gentlemen  who  advo- 
cate this  proposition  say  that  they  have 
authority  from  the  Being  most  interested 
in  the  question,  if  we  are  to  believe  their 
doctrine,  to  suffer  that  question  to  be 
raised  here  and  decided  by  an  election 
mob?  Do  they  pretend  to  say  that  that 
great  Being  has  authorized  them  to  sub- 
mit His  powers  and  His  existence  to  that 
kind  of  a  tribunal  ? 

Sir,  it  is  quite  time,  at  this  late  day,  that 
it  were  understood  that  Christianity  asks 
no  aid  from  human  governments;  that 
religion  can  stand  a  great  deal  of  crushing- 
out  without  being  injured,  but  when  it  is 
taken  to  the  arms  of  the  civil  power,  it 
falls  degraded  and  dishonored.  It  was 
for  this  reason,  and  after  the  experience 
of  centuries,  tnat  our  forefathers  divorced 
forever  all  church  and  State,  and  stif- 
fered  religion  to  stand  where  it  should 
stand,  upon  the  consciences  and  the  con- 
victions of  men ! 

Look  at  the  history  of  the  world  and 
see  whether  we  dare  propose  to  return 
to  the  old  state  of  things !  What  was  the 
conditionof  Christianity  before  thePvoman 
emperors  allied  it  to  the  government? 
As  pure  an  emanation  from  heaven  as 
ever  blessed  the  earth.  What  was  it  af- 
ter? A  very  demon  of  hell !  And  it  is  so 
always.  Wherever  religion  rests  alone, 
where  it  was  intended  to  rest,  upon  the 
consciences  and  convictions  of  men,  there 
it  IS  an  angel  of  purity ;  wherever  it  is 
joined  with  the  civil  arm  and  resls  upon 
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coercion,  it  is  a  cui-se  to  the  conntiy  in 
which  it  is. 

I  could  multiply  examples  on  this 
point.  Let  us  loolc  at  one  closer  to  our 
own  times.  You  know,  sir,  and  every 
gentlemm  here  knows,  that  in  this  coun- 
ry  the  ieaomination  of  Episcopalians  has 
produced  as  pure  Christianity  and  as  many 
christians  in  proportion  to  numbers  as 
any  other  sect  in  the  country,  let  it  como 
from  where  it  may.  Contrast  its  condi- 
tion here  witli  its  condition  in  England, 
where  it  is  wedded  to  the  civil  power. 
There  its  officers  are  electioneered  for  as 
politicians  electioneer  for  petty  borough, 
town  and  county  officers.  Its  benefices 
are  sold  in  the  market,  sometimes  for 
money,  sometimes  for  political  inQuence  ; 
and  wherever  it  gets  an  opportunity  to 
put  its  heel  upon  any  system  of  Christian- 
ity that  is  not  favored  by  the  government 
it  does  so.  Ask  the  Catholics  of  Ireland  ; 
ask  the  Dissenters  of  England!  Why  is 
it  that  an  organization  so  beneficent  here 
is  an  engine  of  corruption  and  oppression 
there  ?  It  is  polluted  by  the  favor  of  the 
government. 

The  Chaiuman.  The  Chair  is  obliged 
to  remind  the  gentleman  that  his  time 
has  expired. 

Mr.  H.  Ct.  Smith.  I  move  that  the  time 
be  extended. 

Objection  was  made. 

The  Chaikma>'.  The  Chair  hears  ob- 
jection. Gentlemen  who  ol)ject  must  rise 
and  stand  in  their  places. 

Mr.  Joseph  Baily,  Mr.  Russell,  INIr. 
Curry,  Mr.  Fell,  Mr.  Colhns,  Mr.  An- 
drews and  Mr.  D.  N.  White  rose. 

The  Chairman.  Five  gentlemen  have 
risen  to  object. 

Mr.  Newlix.  Must  not  the  naines  of 
the  five  gentlemen  who  object  to  this  ex- 
tension of  time  be  entered  on  the  .Journal  ? 
I  slionld  like  to  know  who  it  is  that  ob- 
jects to  an  extension  of  time  in  the  discus- 
sion of  this  subject. 

ZSlr.  D.  N.  White.  You  can  have  them 
taken  down  if  you  want  to. 

The  Chairman.  Five  gentlemen  have 
risen  to  object. 

Mr.  LAMnERTON.  I  iTiove  to  amend  the 
amendment  by  inserting  after  the  word 
'•liberty,"  the  words,  "and  humbly  in- 
voking His  guidance." 

Mr.  Broomall.    Mr.  Chairman: 

Mr.  Lambeeton,  I  will  thank  the 
Clerk  to  read  the  preamble  as  it  will  stand 
if  amended,  before  the  gentleman  from 
Delaware  proceeds. 

The  Cleek  read  as  follows: 


"The  people  of  the  Commonwealth  of 
Pennsylvania,  grateful  to  Almighty  God 
for  the  blessings  of  civil  and  religious  lib- 
erty, and  humbly  invoking  His  guidance, 
do  ordain  and  establish  this  Constitution 
for  its  government." 

Mr.  Broomall.    Mr.  Chairman 

Mr.  T.  H.  B.  Patterson.  I  ri.se  to 
a  point  of  order. 

The  Chairman.  The  gentleman  will 
state  his  point  of  order. 

Mr.  T.  H.  B.  Patterson.  I  ask  if  the 
rule  of  this  House  with  regard  to  speak- 
ing does  not  refer  to  speaking  upon  the 
same  question,  and  I  ask  whether  this 
amendment,  being  germane  to  the  pre- 
amble, changes  the  question  on  winch  the 
gentleman  from  Delaware  has  been  speak- 
ing for  the  last  ten  minutes? 

The  Chairman.  In  the  opinion  of  the 
Chair  they  are  two  separate  propositions. 

:*Ir.  T.  H.  B.  Patterson.  It  is  the 
same  question,  however.  He  has  been 
speaking  generally  on  the  subject,  not 
on  the  language  of  the  particular  amend- 
ment. 

The  Chairman.  That  is  very  true,  no 
far  as  the  gentleman's  remarks  have 
gone;  but  the  Chair  does  not  see  any 
power  in  the  rule  to  deny  him  the  right 
to  speak  on  two  propositions. 

Mr.  Broomall.  Does  the  Chair  rule 
that  the  whole  question  is  open  under  this 
amendment? 

The  Chairman.  The  merits  of  the 
text  as  well  as  of  the  amendment. 

Mr.  Broomall.  Mr.  Chairman  :T  have 
alluded  to  one  instance  in  which  the  civil 
power  has  spoiled  a  most  excellent  sys- 
tem of  religion.  Let  any  one  read  the 
history  of  the  Reformation,  and  he  will 
find  that  it  was  beneficent,  like  the  rain 
from  heaven  upon  the  dry  earth  ;  that  it 
spread  glad  tidings  everj'where,  except 
where  it  was  taken  hold  of  by  some  gov- 
ernment, and  there,  even  tliougli  the  in- 
fluence was  only  by  a  smile  of  court  in- 
fluence, its  efTect  was  totally  spoiled,  and 
it  became  a  curse  to  the  country  in  wliich 
it  was.  There  have  been  driven  from 
countries,  where  the  State  has  extended  a 
helping  hand  to  religion,  hundreds  and 
thousands  of  their  best  citizens.  They 
Lave  been  driven  from  their  homes,  too 
olten  to  starve.  That  peopled  America. 
Tliis  was  the  case  in  Spain  in  the  instance 
of  the  banishment  of  the  Moriscoes,  who 
were  better  christians  than  the  christians 
who  had  the  support  of  the  government 
in  expelling  them. 
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What  was  Puritanism  in  England  before 
it  came  over  to  Boston  ?  You  could  not 
imagine  a  better  and  brighter  samjole  of 
the  Christianity  of  the  Sermon  on  the 
Mount  than  that.  But  when  it  came  to 
Boston  and  allied  itself  to  the  civil  power 
of  the  State,  what  did  it  become?  It 
turned  itself  to  murdering  Indians,  hang- 
ing Quakers  and  banishing  Baptists  to 
starve  in  the  wilderness. 

It  IS  not  the  fault  of  religion  that  this 
occurs.  It  is  the  fault  of  the  government 
in  undertaking  to  support  religion.  It  is 
the  unholy  alliance.  I  say  again,  Christi- 
anity asks  nothing  from  the  government 
but  to  be  let  alone.  It  has  shown  in  the 
historj''  of  the  civilized  world  that  it  can 
bear  the  iron  heel  of  oppression  and  sur- 
vive it,  that  it  can  bear  any  amount  of 
persecution  and  opposition,  but  that  the 
smile  of  power  pollutes  it,  changes  it  from 
an  angel  of  light  to  an  embodiment  of  hell. 

It  was  well  that  our  ancestors  had  some 
schooling,  some  experience  in  this  busi- 
ness. They  came  away  from  a  govern- 
ment that  fostered  religion  with  the  civil 
arm,  and  they  were  very  careful  to  put 
such  provisions  in  their  Bill  of  Rights 
and  in  their  Constitution  as  would  forever 
prevent  any  such  foul  combination,  any 
such  assistance  as  that ;  and  the  fact  that 
they  did  not  put  the  provision  now  pro- 
posed in  the  Constitution  argues  greatly 
in  favor  of  leaving  it  out  with  me,  because 
they  were  not  only  purer  patriots  than 
we  ought  to  claim  to  be,  but  they  were 
probably  better  christians,  and  they  cer- 
tainly did  know  what  to  put  in  the  Con- 
stitution of  the  State  and  what  to  leave 
out,  being  fresh  from  the  terrible  ordeal 
of  experience. 

Now,  I  do  not  intend  to  occupy  the  time 
of  the  Convention,  for  I  am  not  at  all  well, 
but  I  desire  to  say  only  that  the  law  of 
christianitj'',  the  law  of  religion,  depends 
in  no  way  upon  the  same  foundation  with 
the  laws  of  the  State.  The  laws  of  the 
State,  the  laws  of  human  government, 
depend,as  a  last  resort,  always  upon  coer-» 
cion,  and  the  moment  you  aid  or  pretend 
to  aid  the  cause  of  religion  by  coercion, 
let  it  be  with  even  the  weight  on  the  one 
side  of  a  smile  or  the  weight  of  a  frown 
on  the  other,  you  destroy  its  beneticence  ; 
you  render  it,  instead  of  what  it  is,  some- 
thing that  is  a  curse  to  the  countrj'  in 
which  it  is.  Religion  depends  upon  the 
consciences  and  the  convictions  of  men,  of 
eacli  individual  man  ;  every  man  must 
judge  it  for  himself;  he  is  responsible 
alone,  not  for  anybody  else,  but  for  him- 


self. "  Let  every  man  be  fully  persuaded 
in  his  own  mind"  is  the  command  ;  not 
be  persuaded  in  the  mind  of  a  State  Con- 
vention ;  not  be  persuaded  in  the  mind 
of  the  State  or  of  the  government,  but  in 
his  own.  Hence  I  say  that  all  favor 
shown  to  the  cause  of  religion  by  the 
State  is  a  disadvantage  to  it.  Never  yet 
did  the  civil  arm  extend  itself  to  aid  the 
cause  of  religion  without  polluting  it, 
without  destroying  its  visefulness,  and 
therefore  I  will  vote  to  keep  out  every- 
thing of  the  sort  here  lest  we  degrade  a 
holy  cause,  lest  we  drag  it  down  from  its 
high  position  of  resting  upon  the  con- 
sciences and  convictions  of  men  and  make 
it  rest  upon  the  mere  arm  of  power.  Sir, 
would  you  enforce  with  the  sword  a  prop- 
osition of  the  kind  you  put  here?  I 
imagine  not.  Yet  the  sword  is  the  ulti- 
mate resort  of  all  civil  government. 

Mr.  HoRTON.  Will  the  gentleman  al- 
low me  to  ask  him  a  question  ? 

Mr.  Broomall.     Certainly. 

Mr.  HoRTON.  The  question  I  wish  to 
ask  is  whether  the  Decalogue  has  any- 
thing to  do  with  civil  government? 

Mr.  Broomali,.  The  gentleman  must 
settle  that  question  for  himself.  Reli- 
gious questions  are  questions  for  the  con- 
sciences of  each  of  us  individually.  I 
dare  not  ask  him  how  he  settles  it  for  fear 
he  should  not  settle  it  my  way,whereby  I 
might  frown  upon  him.  I  am  bound  to 
consider  that  he  settles  it  according  to  his 
own  conscience.  These  questions  are 
questions  of  sincerity.  The  whole  thing 
is  there ;  and  it  the  gentleman  settles  his 
position  sincerely  for  himself  he  does  it 
right  tor  him,  and  neither  I  nor  all  the 
men  in  the  State  have  any  right  to  com- 
plain. 

Mr.  HoRTON.  I  ask  whether  the  Deca- 
logue has  anj'thing  to  do  with  Christi- 
anity ? 

Mr.  BRooMALii.  The  gentleman  has  no 
more  right  to  ask  me  that  question  than 
I  have  him.  I  have  no  right  to  ask  nor 
to  answer  it. 

The  Chairman.  The  Chair  has  been 
inclined  to  suggest  ever  since  he  has  pre- 
sided here  that  interruptions  for  the  pur- 
l^ose  of  leading  an  argument  or  suggest- 
ing something  not  under  consideration, 
are  hardly  permissible  within  the  rule. 
Where  a  member  is  misrepresented  by  a 
speaker  or  where  he  discovers  that  a 
speaker  is  laboring  under  a  manifest  mis- 
take as  to  a  matter  of  fact,  it  is  proper  to 
interrupt  him  to  correct  that ;  but  not  to 
put  arguments  in  his  mouth.     It  is  for 


CONSTITUTIONAT.  CONVENTION. 


763 


him  to  state  his  case,  and  for  others  to 
answer  it  when  they  got  the  floor. 

Mr.  Lilly.  We  should  have  saved 
hours  of  time  if  that  rule  had  been  ai> 
plied  before. 

Mr.  Curry.  I  desire  to  ask  a  question 
for  information.  The  gentleman  has 
dwelt  upon  the  subject  of  religion.  I 
simply  desire  that  the  gentleman  should 
explain  what  I  am  to  understand  by  the 
term. 

The  Chairman.  The  Chair  does  not 
tliink  the  gentleman  on  the  floor  is  re- 
quired to  answer  that  question. 

Mr.  Broom  ALL.  I  have  no  objection 
to  referring  the  gentleman  to  the  boolc 
which  he  ought  to  have  read,  but  which 
I  am  afraid  he  has  not  read  in  the  parts 
that  would  most  instruct  him,  or  he 
would  not  need  to  ask  me.  It  is  "to  do 
justly,  to  love  mercy  and  to  walk  humbly 
before  God.  It  is  to  visit  the  widows  and 
the  fatherless,  and  keep  ourselves  un- 
spotted from  the  world." 

Now  I  have  only  one  other  sentence  to 
utter,  and  it  is  this:  In  the  name  of  the  reli- 
gion that  I  revere,  in  wliicli  I  was  educated, 
and  for  which  I  have  supreme  honor  and 
supreme  regard,  I  ask  that  this  Convention 
will  withhold  its  hand.  All  it  asks  is  to 
be  let  alone ;  but  if  you  will  touch  it, 
better  touch  it  to  punish,  better  touch  it 
to  crush  than  to  aid,  because  you  can  do 
it  less  damage  by  patting  upon  it  the  iron 
heel  of  oppression  tlian  you  will  by  clasp- 
ing it  in  the  unholy  grasp  of  the  civil 
power. 

Mr.  Campbell.  Mr.  Chairman,  I  shall 
vote  against  the  amendment  to  the  amend- 
ment and  against  the  amendment,  and  I 
shall  then  vote  for  striking  out  all  that  is 
in  the  new  preamble  that  is  not  in  the  old 
preamble,  because  I  think  there  is  no  ne- 
cessity whatever  for  putting  into  our  Con- 
stitution a  recognition  of  the  Almighty. 
We  all  either  believe  in  God,  or  should  do 
so,  in  my  opinion  ;  and  if  we  believe  in 
God  and  in  tlie  religion  He  has  revealed 
to  us,  there  is  no  necessity  whatever  of 
declaring  that  belief  in  a  State  Constitu- 
tion. Seeing  no  necessity,  therefore,  I  shall 
vote  against  inserting  anything  in  the  Con- 
sttiution  that  looks  to  an  express  recogni- 
tion in  words  of  tlie  Almighty  or  of  the 
christian  religion,  because  I  thituk  it 
would  be  a  mere  empty  declaration.  It 
is  the  tirst  step,  in  my  judgment,  toward 
an  attempt  to  insert  in  the  Constitution  of 
the  State  of  Pennsylvania  something  like 
sectarianism  or  a  State  religion.  If  we 
insert  now  this  proposed  recognition  of 


the  Almighty,  before  a  few  years  are  over 
tiiere  will  be  an  effort  on  the  part  of  sf)me 
people  to  insert  the  recognition  of  a  par- 
ticular cliurch  in  the  Constitution,  the  re- 
cognition of  some  form  of  religion  that 
shall  be  the  State  form  of  religion,  and  to 
wliich  men  must  bow.  Deprecating,  as  I 
do,  any  attempt  of  that  kind,  I  should  be 
sorry  to  see  this  preauible  adopted,  be- 
cause it  points  toward  such  an  attempt 
being  made. 

I  want  the  preamble  left  oxactlv  as  it 
was  under  the  old  Constitution.  We  have 
lived  undertliat  preamble;  we  have  pi'os- 
pered  under  it  ;  under  tliat  Constitution 
Christianity  has  been  declared  a  part  of  tlio 
common  law  of  the  State.  No  Ciirislian 
doubted  the  existence  of  a  God  or  the  di- 
vinity of  Christ,  notwithstanding  the  fact 
that  the  Constitution  said  notliing  upon 
the  subject.  Believing,  therefore,  tliat 
we  would  get  along  as  well  under  tlie  new 
Constitution,  without  the  insertion  oF  the 
proposed  clause  in  the  preamble,  I  hope 
the  amendments  will  bo  voted  down,  and 
that  we  shall  vote  in  the  old  preamble. 

Mr.  Woodward.  Mr.  Cliairman:  I  do 
not  rise  to  enter  into  this  discussion  at  all, 
biit  simply  to  refer  to  one  point  in  the  re- 
marks of  the  gentleman  from  Delaware 
(Mr.  Broomall.)  In  all  that  that  gentle- 
man said  by  way  of  deprecating  a  union 
of  church  and  State,  I  do  most  heartily 
concur,  but  not  exactly  for  the  reasons 
that  the  gentleman  has  stated.  I  think 
all  such  vmions  of  cliurch  and  State  are 
more  inj  urious  to  the  church  than  the  State; 
but  whether  to  the  one  party  or  to  the 
other,  I  always  applauded  the  sentiments 
of  our  forefathers  which  separated  them, 
and  I  trust  we  shall  alwa\-s  keep  tliem 
separate  in  this  country  of  ours.  But,  sir, 
when  I  hear  from  a  distinguished  gentle- 
man like  the  gentleman  from  Delaware 
county  that  in  our  mother  country,  where 
a  different  policy  has  prevailed,  where 
church  and  State  have  had  some  sort  of 
t^nion,  the  christian  religion  has  become 
a  demon  of  hell  and  that  it  is  a  false  and 
hypocritical  pretence,  tlien  I  rise  just  to 
enter  my  most  solemn  protest  against  that 
gross  mis-statement. 

Mr.  Broomall.  Mr.  Chairman:  I 
must  ask  the  gentleman  to  allow  me  to 
correct  him.  I  certainly  did  not  say  that 
the  christian  religion  in  England  had  be- 
come a  demon  of  hell  there.  I  admit  that 
there  is  an  immense  amount  of  Christian- 
ity there,  but  that  it  is  not  drawn  within 
the  arm  of  the  civil  power. 
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Mr.  Woodward.  The  gentleman  spoke 
of  the  Episcopal  church  in  this  country  as 
having  some  religion  in  it. 

Mr.  Broomai.l.  Being  better  than  in 
England. 

Mr.  Woodward.  And  then  he  con- 
trasted the  Episcopal  church  in  England 
as  having  no  religion  hecauso  of  its  union 
with  the  State.  That  I  understod  to  be 
the  argument.  I  Avill  accept  whatever 
jiiodification  the  gentleman  makes,  but  I 
think  everybody  here  understood  from 
the  argument  that  the  gentleman  meant 
to  say  that  the  Christianity  of  the  Church 
of  England  had  been  killed  out  by  the 
embrace  of  the  State.  If  that  was  not  the 
argument  I  am  at  a  loss  to  know  what 
he  was  talking  about. 

Now,  Mr.  Chairman,  I  say  for  the  bene- 
lit  of  the  gentleman  from  Delaware  who 
has  spoken  of  the  Bible,  which  he  com- 
mends to  the  study  of  the  gentleman  from 
Blair,  (Mr.  Curry,)  that  if  he  does  indeed 
value  that  book,  he  ought  to  know  that  it 
has  been  furnished  to  him  by  the  Church 
of  England  ;  that  it  was  translated  out  of 
the  original  tongues  by  that  church  and 
l)y  nobody  else;  and  the  gentleman's  piety, 
which  has  been  nourished  upon  the  text 
of  that  book,  is  indebted  to  the  Church  of 
England  for  its  growth.  Moreover,  sir, 
that  Church  of  England,  suffering,  I  agree, 
from  the  embrace  ot  the  State,  has  trans- 
lated that  bible  into  all  the  languages  of 
the  earth.  You  cannot  name  a  language 
on  the  face  of  the  earth  into  which  that 
church  has  not  translated  these  Scriptures; 
and,  sir,  it  lias  not  only  translated  them, 
but  it  has  sent  them  on  the  wings  of  the 
winds  of  heaven  to  every  quarter  of  the 
globe.  Why,  sir,  six  years  ago  I  crossed 
the  water,  and  a  gentleman  of  great  respec- 
tability, a  friend  of  mine,  told  me  before 
I  left  this  cit}^  that  I  would  find  upon  the 
continent  of  Europe  no  trace  of  Christi- 
anity excejit  in  the  Church  of  Rome; 
that  Protestantism  had  died  out  in 
its  very  cradle.  I  was  gone  from  home 
seventeen  Sundays;  two  of  them  were 
spent  on  shipboard,  the  others  on  land. 
And  I  tell  you,  Mr.  Chairman,  that  on 
shipboard,  the  Church  of  England  fur- 
nished me  with  a  Protestant  service  going 
and  coming,  and  there  was  not  a  Sunday 
that  I  happened  to  be  on  the  continent  in 
which  I  did  not  lind  the  Church  of  Eng- 
land there  by  her  chapel  service  and  her 
missionaries,  even  in  the  most  obscure 
towns  which  I  visited.  When  I  went  to 
hear  those  missionaries,whom  the  Church 
of  England  had  sent  to  the  continent  of 


Europe,  I  never  heard  the  gospel  pre- 
sented in  more  simplicity  and  purity  than 
it  was  presented  by  those  gentlemen  ;  and 
I  said  to  mj'self,  "  This  is  queer  ;  I  came 
here  with  the  distinct  information  that  1 
was  to  lind  no  Protestant  religion  on  the 
continent  of  Europe,  and  yet  that  religion 
is  nowhere  absent."  In  Geneva,  where 
John  Calvin  lived,  the  Roman  Catholic 
church  has  possession  of  the  ground  ;  but 
there  was  an  elegant  English  chapel  and 
a  gospel  English  preacher  in  it.  I  went 
to  hear  him  in  the  city  of  Geneva  ;  and  so 
in  every  tov/n.  Even  in  the  little  town  of 
Martignj',  at  the  foot  of  the  Alps,  I  saw  a 
card  that  there  would  be  preaching  by 
the  Rev.  So-and-so  on  the  next  Sundaj'. 
And  in  towns  where  there  were  no 
churches  or  chapels,  services  were  held  in 
hotels  and  car  depots  and  in  public  halls. 
Everywhere  I  found  the  Church  of  Eng- 
land preaching  the  gospel  on  the  continent 
of  Europe,  and  n\y  friend  who  told  me 
that  I  would  not  find  it  there  was  utterly 
mistaken.  What  he  meant,  because  he  was 
a  Presbyterian,  was  that  there  was  no 
Presbyterianism  there.  He  did  not  look 
through  the  right  spectacles,  and  my 
friend  from  Delaware  has  tailed  to  look 
through  the  right  spectacles. 

I  agree  with  the  gentleman  from  Dela- 
ware that  the  union  of  Church  and  State 
is  a  great  evil,  and  if  that  were  the  ques- 
tion before  us,  I  should  vote  with  him 
with  great  pleasure.  But  when  the  gen- 
tleman takes  advantage  of  the  question 
before  us,  to  mis-state  the  case  so  grossly 
as  he  has  done  in  his  reference  to  the 
Church  of  England,  1  cannot  allow  his  re- 
marks to  pass  without  reply.  I  am  no  de- 
fender of  the  Church  of  England  ;  but  I 
do  love  the  truth.  I  have  great  respect 
for  that  church  ;  I  was  brought  up  in  that 
taith;  and  the  gentleman  must  excuse  mo 
for  attachment  to  it,  for  it  has  grown  with 
my  growth,  and  I  will  not  hear  the  truth 
mis-stated  so  grossly-  as  we  have  heard  it 
here  to-day  without  raising  my  voice  to 
contradict  it. 

Now  sir,  I  say,  and  the  histoiy  of  the 
world  will  prove  what  I  say  to  be  true, 
that  the  Church  of  England,  suffering 
under  all  the  disadvantages  that  maj^  re- 
sult from  a  union  with  the  State,  has  done 
for  the  interest  of  Christianity  in  this 
world  what  no  other  church  on  earth 
has  ever  done.  She  has  sent  the  gos- 
pel all  over  the  world.  She  has  sent 
it  to  us.  We  have  the  Bible  of  King 
James  in  our  houses  and  our  hands,  and  I 
wish  I  could  add  in  our  hearts  too.    I  do 
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not  say  that,  iu  God's  providence,  it  would 
not  have  been  given  to  us  tlirough  some 
otlier  instrumentality  if  He  had  not 
chosen  that  instrunaentality  ;  but  I  do  say 
that  this  is  the  instruuientality  He  has 
chosen,  and  we  are  indebted  tothischurch 
for  the  Bible. 

Again,  the  gentleman's  conceptions  of 
the  reformation  are  as  erroneous  as  his 
statements  in  regard  to  the  religion  of  the 
English  church.  The  reformation  com- 
menced, as  we  all  know,  upon  the  conti- 
nent of  Eui'ope.  The  great  leaders  were 
Calvin,  Luther  and  Knox;  when  that 
reformation  came  to  England,  Ridley, 
Cranmer  and  Latimer,  and  such  men. 
And  I  trust  the  gentleman  from  Delaware 
will  believe  those  men  were  sincere,  be- 
cause I  saw  in  the  streets  of  Oxford  a 
monument  that  was  built — not  exactly  on 
the  place  where  they  were  burned,  be- 
cause the  street  in  which  they  were  burned 
is  too  narrow,  but  it  was  very  near  there — 
to  these  three  tnen  who  had  laid  down 
their  lives  for  the  religion  of  the  Church 
of  England.  The  reformation,  coming  to 
England  under  the  patronage  of  such  men, 
was  not  carried  to  the  excesses  to  which  it 
was  carried  on  the  continent  of  Europe. 
Every  abuse  ot  the  church  of  Rome  that 
needed  to  be  reformed  was  reformed,  but 
the  apostolic  usages  of  the  church  of  Rome 
were  not  rejected  because  they  were  of 
the  church  of  Rome.  They  retained  those 
that  were  really  apostolic  and  pure,  and 
the  English  reformers  reformed  the 
church  after  that  fashion. 

Now,  sir,  what  do  you  find  ?  You  find 
the  government  of  Great  Britain  one  of  the 
greenest  and  youngest  powers  of  the  earth 
to-day.  There  perhaps  is  not  a  nation  on 
the  face  of  this  globe  whose  influence  is 
felt  so  far  and  whose  power  is  so  great  as 
that  of  Great  Britain.  You  find  on  the 
continent  what  my  Presbyterian  friend 
told  me  I  would  find,  that  Protestantism 
had  died  out.  Why?  Because  it  lacked 
the  conservative  elements  that  the  Eng- 
lish reformers  carried  into  it.  Lacking 
these  conservative  elements,  the  church 
of  Rome  has  over-run  the  Protestantism  of 
the  Continent.  But  it  has  not  over-run 
the  Protestantism  of  England,  and  it 
never  will. 

England  is  not  only  a  christian  State 
that  is  sending  the  Bible  all  over  the 
world  and  has  given  us  the  Scriptures 
which  we  boast  of,  but  the  martyrs  to 
whom  I  alluded  have  ripened  that  church 
with  their  blood. 

4<J.— Vol.  ]Y. 


I  am  not  responsible  for  these  allusions. 
I  make  them  only  because  of  the  errone- 
ous statements  of  the  gentleman  froni 
Delaware.  I  do  not  think  they  had  any 
relation  to  the  subject  under  considera- 
tion ;  nor  do  I  think  that  they  are  of  very 
much  consequence.  I  do  not  think  it  is 
of  any  great  consequence  whether  we  rec- 
ognize the  existence  of  a  Supreme  Being 
in  our  fundamental  law  or  not.  I  would 
much  rather  we  would  recognize  Him 
in  our  individual  lives.  But  following 
the  examples  of  Mr.  Jefferson,  who  drew 
the  Declaration  of  Independence,  and 
who  made  an  express  appeal  to  the  Su- 
preme Ruler  of  the  Universe,  I  think  we 
do  very  well  in  this  fundamental  law  to 
make  a  reverential  and  respectful  allu- 
sion to  His  being.  Therefore  I  am  in  fa- 
vor of  the  amendment,  but  whether  it  be 
adopted  or  not,  I  do  not  think  we  are 
going  to  commit  to  what  the  gentleman 
is  pleased  to  call  an  election  mob  in  the 
city  of  Philadelphia  the  question  whether 
there  is  a  Supreme  Being  or  not.  No 
such  question  is  to  be  submitted  to  any- 
body. We,  the  representatives  of  the 
people  of  Pennsylvania,  in  giving  back 
to  the  people  a  Constitution,  propose  re- 
spectfully to  recognize  the  supremacy  of 
a  Supreme  Being.  That  is  done  in  other 
American  documents,  in  almost  all  Amer- 
ican documents,  and  that  is  the  whole  of 
this  proposition. 

I  only  arose  to  correct  the  erroneous  al- 
lusions and  mistakes  which  the  gentle- 
man has  fallen  into  in  regard  to  the 
Church  of  England. 

One  single  observation  more  and  I  am 
done.  If  the  gentleman  will  go  to  Eng- 
land, he  will  find  that  the  evils  of  the 
union  of  church  and  State  are  not  so 
great  as  he  assumes  them  to  be.  He 
would  not  find  the  livings  of  the  cliurch 
sought  for  by  politicians  and  benefices 
sold  for  money,  but  he  would  find  in  al- 
most all  the  parishes  of  that  country  as 
beautiful  specimens  of  Christianity  as  are 
to  be  found  anywhere  in  the  world. 

And  now,  sir,  this  is  my  last  observa- 
tion :  Those  things  which  are  true  of  the 
Church  of  England,  at  home  and  abroad, 
are  all  true  in  despite  of  the  ill-advised 
connection  of  the  church  and  State. 

Mr.  Curry.  Mr.  Chairman :  I  shall 
occupy  but  a  very  few  moments  in  con- 
sidering this  question.  I  am  very  sorry 
that  it  becomes  necessary  for  me  to  say 
anything  upon  the  subject.  The  gentleman 
sitting  in  front  of  me  (Mr.  Broomall) 
took  rather  a  wide  range  upon  the  quos- 
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tion  before  the  Convention,  and  in  order 
that  I  might  not  misunderstand  him,  I 
asked  him  a  question  for  information,  as 
he  was  discussing  the  subject  of  n  ligion. 
I  knew  full  well  what  his  answer  would 
be  before  I  asked  the  question  ;  but  it  was 
necessary  that  1  should  have  from  his 
own  lips  the  answer  which  he  gave  me. 
He  said  "ijure  and  undefiled  religion  be- 
fore God  and  the  Father  is  this :  To  visit 
the  fatlierless  and  the  widows  in  their 
affliction  and  to  keep  himself  unspotted 
fro ui  the  world."  I  knew  that  would  be 
his  answer  ;  and  I  appeal  to  the  conscience 
and  the  judgment  of  every  member  of 
this  Convention  if  he  will  not  decide  that 
it  has  no  reference  to  the  question  before 
the  Convention,  which  is  simply  the  re- 
cognition of  God. 

Another  reason  I  had  in  view  in  ask- 
ing the  question  was  because  my  mind 
was  not  clear  in  relation  even  to  the  kind 
of  religion  of  which  the  gentleman  is  an 
advocate.  Therefore  the  text  preceding 
the  one  which  he  read  is  appropriate.  It 
is  "if  any  man  among  you,"  as  a  member 
of  this  Convention,  "seems  to  be  reli- 
gious," as  some  of  us  do,  "and  bridleth 
not  his  tongue,"  which  some  of  us  do  not, 
"but  deceiveth  his  own  heart,"  as  some 
of  us  are  apt  to  do,  "that  man's  religion  is 
vain,"  as  1  am  afraid  some  of  ours  is. 
[Laughter.] 

Now,  Mr.  Chairman,  I  simply  quote 
God's  own  truth  toucliing  that  as  an  an- 
swer to  the  gentleman's  whole  argument 
in  relation  to  the  preamble.  It  is  a  re- 
cognition of  Almighty  God.  It  is  not  a 
question  as  to  whether  I  shall  be  a  Meth- 
odist, or  you  a  Presbyterian,  or  you  a 
Cati.olic,  or  you  a  Lutheran  or  an  adhe- 
rent of  any  other  denomination  on  God's 
footstool.  That  is  not  the  question  before 
this  Convention.  I  understand  the  ques- 
tion to  be  purely  and  solely  a  recognition 
in  the  Constitution  of  that  God  who  made 
you  and  who  made  me,  the  Father  of  us 
all  and  the  judge  of  the  quick  and  dead. 
If  we  are  to  stand  here  and  discuss  the 
question  of  religion,  I  am  frank  to  say 
that  you  have  as  good  a  right  to  your 
opinion  as  I  have  to  mine,  and  upon  the 
other  hand  I  will  agree  with  the  gentle- 
man who  said  I  have  no  more  right  to  in- 
ter.ere  with  his  religious  liberties  than  I 
have  to  take  his  life  ;  neither  has  he  a 
right  to  interfere  with  mine. 

But  that,  as  I  remarked,  is  not  the  ques- 
tion. The  question  before  us  is  not  what 
church  was  the  first,  or  what  church  will 
be  the  last,  or  what  church  is  doing  to-day 


the  most  good  in  the  world,  or  what 
church  is  to  spring  up  after  we  are  dead 
and  gone  that  will  do  good.  The  ques- 
tion is  to-day,  shall  we  adopt  this  princi- 
ple and  thereby  answer  the  prayers  of 
tens  of  thousands  of  our  constituents  who 
through  the  churches  have  asked  us  time 
and  again,  by  their  petitions,  to  recognize 
God  in  this  preamble.  As  a  member  of 
this  Convention,  as  a  representative  of 
free  people,  free  to  worship  God  according 
to  the  dictates  of  their  own  consciences,  I 
will  stand  here  to-day  and  will  vote  for  the 
preamble  recognizing  your  God  and  my 
God  in  the  Constitution  of  the  Common- 
wealth of  Pennsylvania. 

Upon  the  other  hand,  if  we  fail  to  do  this, 
we  by  our  own  vote  will  say  indirectly, 
"I  own  God  as  a  maker  ;  I  own  God  as  the 
foundation  of  all  the  churches,  although 
we  do  not  recognize  Him."  The  God 
here  we  desire  to  recognize  does  not  be- 
long to  any  separate  or  distinct  denomi- 
nation. He  does  not  merely  recognize 
you  because  you  may  be  a  Catholic,  an 
Episcopalian,  a  Presbyterian  or  a  Luther- 
an. Tliis  is  not  the  kind  of  a  God  we  de- 
sire to  honor,  but  that  God  who  is  no  re- 
specter of  persons,  but  in  every  nation  he 
that  feareth  Him  and  worketh  righteous- 
ness shall  be  accepted  of  Hiix\. 

Mr.  Chairman,  let  us  not  fail  to  see  this 
question  in  its  true  light,  and  thereby, 
throwing  off  everything  like  sectarianism, 
throwing  aside  everything  like  prejudice, 
stand  out  in  bold  relief  before  God,  Who 
sees  us,  and  before  our  constituents,  and 
recognize  that  God  to  whom  we  shall  give 
an  account  for  the  deeds  done  in  the  body. 

Mr.  T.  H.  B.  Patterson.  Mr.  Chair- 
man :  I  merely  want  to  set  the  question 
right  from  the  misrepresentations  which 
have  been  made  by  the  arguments  that 
have  been  used.  As  one  of  the  original 
movers  of  the  insertion  of  the  acknowl- 
edgment of  Almighty  God  in  the  pream- 
ble of  our  Constitution,  I  wish  merely  to 
state  the  reason  why  the  people  of  Penn- 
sylvania ask  this  at  the  hands  of  this  Con- 
vention as  they  have  done  by  their  peti- 
tions. 

Every  State  Constitution,  with  the  ex- 
ception of  four  or  five,  or  at  least  thirty  of 
the  State  Constitutions,  contain  this  recog- 
nition. Every  Constitutional  Convention 
that  has  met  to  reorganize  and  revise  a 
State  Constitution  in  this  broad  land  has 
made  this  recognition  if  it  was  not  already 
contained  in  the  Constitution  of  the  State. 

Mr.  NewIjIN.  I  ask  the  gentleman  if 
it  is  done  in  the  case  of  West  Virginia, 
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which,  I  believe,  is  the  latest  Constitu- 
tional Convention  which  has  sat. 

Mr.  T.  H.  B.  Patterson.  I  believe  it 
has  been  done,  altbouj^li  tliat  Constitu- 
tion, having  been  recently  publislied,  is 
not  in  our  edition  of  Constitutions,  and 
therefore  I  cannot  state  positively.  If 
that  is  not  the  case  there,  it  is  the  only 
exception. 

Further  than  this,,  the  recognition  of 
Grod  as  contained  in  any  of  the  amend- 
ments or  the  preamble  as  reported  by  the 
committee,  is  not  a  recognition  of  any 
relijjiim  nnder  heaven  specifically.  It  is 
simply  an  aclcnowledgment  on  the  part 
of  the  people  of  Pennsylvania  of  the 
existence  of  God  Almighty.  It  is  not  a 
question  as  to  whether  God  shall  be  voted 
up  or  voted  down  by  the  people  of  Penn- 
sylvania. It  is  simply  a  question  of  the 
welfare  of  our  State,  as  to  whether,  as  a 
conservative  measure,  in  order  to  check, 
in  some  degree,  the  tendency  to  corrup- 
tion and  the  prevalent  irreligion  of  the 
day,  the  substantial  portion  of  the  people 
of  Pennsylvania  shall  acknov/ledge  this 
as  a  bulwark  to  which  they  shall  cling, 
whether  they  shall  put  into  their  Consti- 
tution this  tribvite  to  the  power  which  is 
behind  the  State  and  above  the  State  and 
in  which  all  the  States  in  this  country,  so 
far,  have  recognized  their  faith. 

That  IS  the  only  question  before  this 
Convention,  and  I  take  it  that  this  ques- 
tion ought  to  have  but  one  verdict  at  our 
hands;  and  if  any  gentleman  on  the  floor 
of  this  House  thinks  otherwise,  then  I 
hope  he  will  vote  as  his  conscience  dic- 
tates, but  not  make  a  straggling  host  of 
the  pretext  that  this  is  a  question  of  wed- 
ding religion  to  the  State,  which  it  is  not; 
and  gentlemen  who  make  th  't  statement 
on  the  floor  of  this  House  very  well  know 
that  it  is  a  false  specimen  of  special  plead- 
ing, that  it  is  a  specimen  of  dragging  in 
outside  matter  as  a  subterfuge  behind 
which  to  hide  and  on  whicli  to  base  their 
opposition  in  this  respect. 

I  ask  delegates  sincerely  and  honestly 
to  look  at  this  question  and  vote  conscien- 
tiously, as  they  ought,  on  the  question  of 
the  recognition  of  God  without  regard  to 
any  particular  religion,  and  remembering 
that  such  a  recognition  is  not  a  step  to- 
wards the  recognition  of  anv  State  re- 
ligion, but  rather  a  conservative  advanc<>, 
because  any  advance  that  is  reasonable 
always  tends  to  prevent  those  upheavals 
which  unreasonable  restraints  sometimes 

roduce. 


Mr.  Craig.  Mr.  Chairman :  If  tlie 
committee  can  liave  patience  I  should 
like  to  say  a  few  words  on  this  subject.  I 
am  the  more  especially  disposed  to  do  so 
bee  luse  the  tirst  couventious  which  were 
held  in  this  country  for  the  purp  )se  of 
suggesting  an  amendment  to  the  Consti- 
tution of  the  United  States  of  the  charao? 
ter  indicated  in  this  preamble,  wore  held 
in  the  county  in  which  I  reside.  The 
question  in  all  its  bearings  has  been  fully 
discussed  there,  and  I  undertake  to  say 
that  with  the  plausible  theories  which 
were  presented  in  favor  of  such  amend- 
ments that  comtnunitv  stood  five  out  of 
six  in  favor  of  the  amendments  at  the  be- 
ginning of  the  discussion  and  at  the  close 
of  it  stood  five  out  of  six  the  other  wav. 
I  have  seen  a  letter  addressed  to  a  gentle- 
man in  this  city  from  a  reverned  guiitle- 
mau  in  my"  county,  who  participated  in 
one  of  those  discussions,  in  which  he 
furnishes  sixty  names,  and  I  presented  the 
petition  to  this  Convention.  lu  the  letter 
he  remarks  that  nine-tenths  of  tliat  o<:>:a- 
munityarein  favor  of  this  amendment. 
I  have  in  my  possession  a  newspaper  re- 
port, never  contradicted,  of  the  discussion 
in  which  the  gentleman  participated  in 
his  own  neighborhood  and  in  an  adjoin- 
ing church  in  which  at  the  conclusion  of 
it,  after  two  days  disoussiou,  the  proposi- 
tion was  voted  down  three  to  one. 

Mr.  D.  X.  White.  I  should  like  to 
ask  the  gentleman  a  question? 

Mr.  Ckaig.  If  it  will  be  taken  out  of 
the  gentleman's  own  time,  I  shall  yield. 

Mr.  D.  N.  White.  I  ask  whether  there 
is  any  parallel  at  all  between  the  ques- 
tion about  amending  the  Constituion  of 
the  United  States  and  the  question  before 
us  to-day  ? 

Mr.  Craig.  It  does  not  make  any  dif- 
ference what  Constitution  is  attempted  to 
be  amended  in  this  way,  the  principle  is 
the  same.  I  was  about  to  come  to  that. 
We  had  a  meeting  in  this  hall  of  the 
gentlemen  who  were  in  favor  of  this  kind 
of  auieudiuent;  and  if  you  look  at  the 
speeches  iiiide  as  printed  in  the  pamphlet 
published  by  them,  you  will  ascertain 
that  they  put  this  thing  upon  the  ground, 
that  a  majority  believing  these  doctrines 
have  the  right  to  adopt  them  into  their 
Constitution.  It  is  so  advocated  in  the 
newspaper  called  the  The  Christian  Stafcs- 
mrm  in  this  city,  established  for  the  pur- 
pose of  securing  this  amendment  to  be 
made  not  only  to  the  Constitution  of  the 
United  States,  but  of  this  State.  They  ask 
in  the  petitions  sent  us  on  this  subject 
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that  we  shall  make  an  ackuowledgmeiit 
of  Almighty  God  and  that  we  shall  also 
make  an  acknowledgment  of  Jesus  Christ 
and  of  the  Scriptures  as  the  supreme  law 
of  the  land,  to  which  all  other  laws  must 
conform. 

Now,  sir,  there  is  a  difficulty  in  their 
minds,  and  that  difficulty  is  the  action  in 
the  French  Assembly  which  declared  that 
there  was  no  God.  It  troubles  the  minds 
of  all  those  who  ask  for  this  legislation. 
The  difficulty  is  just  this,  that  whenever 
you  come  to  legislate  and  to  vote  upon 
such  a  question  as  this,  you  may  just  as 
readily  vote  it  one  way  as  the  other ;  it 
can  make  no  difference  on  the  fact ;  and 
whenever  you  open  the  door  to  vote  upon 
it  one  way  yovi  must  admit  that  the  ques- 
tion may  be  decided  the  other  way,  that 
the  vote  may  as  readily  be  that  there  is  no 
God,  as  that  there  is.  Well,  sir,  put  it 
upon  the  ground  of  majority,  and  let 
there  be  one  man  to-day  in  the  State  of 
Pennsylvania  who  does  not  believe  in  the 
sovereignty  of  God,  and  by  what  right  do 
you  undertake  to  disfrancliise  that  man 
any  more  than  he  can  disfrancliise  you. 
Oh !  they  say,  it  is  a  question  of  majori- 
ties ;  but  the  question  of  majorities  is  only 
a  question  of  force,  and  not  a  question  of 
right. 

If  you  may  to-day  disfranchise  any 
man  because  he  does  not  believe  in  the 
existence  of  a  God,  to-morrow  you  may 
disfranchise  a  man  because  he  does  not 
believe  in  the  plenary  inspiration  of  the 
Scriptures,  and  the  next  day  because  he 
does  not  believe  in  the  deity  of  Jesus 
Christ.  This  is  the  logical  conclusion  to 
which  this  kind  of  legislation  brings  us. 
It  is  a  question  of  the  strongest  denomi- 
nation, if  you  make  it  a  question  of  ma- 
jority; and  how  else  are  you  to  deter- 
mine it  than  by  a  vote  of  the  majority  ? 

And  then,  again,  we  submit  this  Consti- 
tution to  the  people  and  they  vote  it  down, 
and  they  vote  it  like  the  French  Assembly 
voted  it  down.  We  stand  in  history  pre- 
cisely upon  the  same  platform  of  wicked- 
ness upon  which  they  stood. 

This  is  a  question  for  every  man's  judg- 
ment and  conscience.  It  is  not"  to  be  de- 
termined by  Mr.  A  for  me,  nor  is  it  to  be 
determined  by  a  majority  for  me.  It  is  a 
question  which  I  am  to  settle  lor  myself, 
and  if  I  govern  my  conduct  by  the  laws 
and  rules  of  society  that  is  all  that  society 
can  ask  of  me.  The  Constitution  is  a  mat- 
ter for  all  the  people  ;  and  when  I  say 
"  all,"  I  do  not  except  any.  A  man  who 
does  not  believe  in  the  existence  of  God 


has  as  much  right  to  participate  in  the 
government  of  the  country  as  the  man 
who  does  believe  in  it.  No  man  has  a 
right  to  call  another  in  question  about  it. 
It  is  simply  not  the  subject  of  legislation, 
and  whenever  we  make  it  the  subject  of 
legislation,  we  make  a  mistake. 

There  are  a  great  many  ideas  about  God  in 
the  world,  principally  four.  First,  we  have 
the  anthropomorphic  idea,  that  God  is 
but  a  big  man  with  bodily  parts  and  pas- 
sions like  we  have.  That  was  the 
Hebrew  idea.  Then  we  have  the  scien- 
tific idea,  which  regards  God  but  as  a 
great  force  in  nature.  Then  we  have  the 
idea  which  Jesus  gives  us,  that  He  is 
the  Father  of  all  mankind.  That  was  be- 
lieved by  the  Athenians  and  Greeks 
before  his  day,  and  was  referred  to  by 
Paul  on  Mars  Hill.  Then  we  have  the 
Westminster  definition  of  God,  which, 
if  any  gentleman  will  take  the  trouble  to 
study  and  investigate,  he  will  find  con- 
veys no  idea  whatever  to  the  mind.  It  is 
simply  a  blank  atheistic  definition  of  God. 
But  which  of  all  these  is  the  idea  now  to 
be  inserted  in  this  Constitution?  Who 
shall  tell  or  determine?  Gentlemen  say, 
"nobody  need  determine,  that  each  may 
determine  for. himself."  But  a  majority 
may  as  well  determine  which  idea  of 
God  is  meant.  Then  is  it  not  a  vain  thing 
to  insert  it  here?  It  determines  nothing* 
it  settles  nothing,  and  is  more  likely  than 
anything  else  to  be  voted  down.  It  is  not 
the  subject  of  legislation. 

There  are  many  things  that  I  should 
like  to  say  on  this  subject,  but  I  will  not 
detain  the  committee  further. 

Mr.  Lawrence.  I  should  like  to  ask 
my  friend  a  question  if  he  will  permit 
me.  I  know  something  of  the  people  he 
represents,  though  I  maj^  not  know  as 
many  in  that  county  as  he  does;  but  I 
want  to  know  if  the  gentleman  believes  he 
is  representing  the  people  of  that  county 
on  this  question  ? 

Mr.  Cbaig.    Yes,  sir. 

Mr.  Lawrence.  Does  he  believe  there 
are  men  in  Lawrence  county  to-day  who 
do  not  believe  in  the  existence  of  God  ? 

Mr.  Craig.  Yes,  sir,  I  know  there  are 
men  there  who  say  they  do  not.  I  desire 
to  say  further  to  the  gentleman  that 
one  of  the  reasons  why  I  was  desired  to 
come  into  this  Convention  was  that  it  was 
known  I  would  vote  against  any  amend- 
ment of  this  kind;  and  I  vvill  say  further 
that  I  received  all  but  two  hundred  of 
the  votes  that  were  polled  in  my  county. 
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Mr.  D.  X.  White.  I  merely  wish  to 
call  the  atteutioa  of  the  committee  to  the 
fact  that  the  discussions  which  took  place 
in  Lawrence  county  were  with  regard  to 
an  amendment  proposed  to  the  Constitu- 
tion of  the  United  States  recognizing 
Christ  as  the  head  of  the  nation  and  the 
Christian  Scriptures  as  the  law  of  the 
land.  There  is  no  doubt  that  the  people 
of  Lawrence  county — I  know  them  well — 
would  vote  almost  unanimously  in  favor 
of  the  proposition  now  before  this  Con- 
vention. We  merely  recognize  in  this 
whateverj"^  Jew,  every  Mahometan,  every 
christian,  in  fact  nearly  tlie  whole  world 
recognizes — our  grateful  acknowledge- 
ments to  the  great  Supreme  Being  who 
has  preserved  us  as  a  nation  to  this  time. 

But,  sir,  I  merely  rose  to  make  the  re- 
mark I  have,  to  show  the  Convention 
that  the  discussson  referred  to  by  the  gen- 
tleman from  Lawrence  did  not  relate  to 
this  proposition  at  all.  I  hope  we  shall 
now  have%he  question  and  disjjose  of 
this  matter. 

Mr.  DuNNixG.  Mr.  Chairman  :  I  have 
heen  very  much  interested  and  instruct- 
ed in  listening  to  the  arguments  of  gen- 
tlemen on  this  question.  If  it  be  a  fact, 
as  stated  by  the  gentleman  from  Law- 
rence, (Mr.  Craig,)  that  there  are  some  in- 
dividuals in  his  district  who  do  not  be- 
lieve in  the  existence  of  a  God,  I  trust 
there  is  no  gentleman  on  this  floor  who 
stands  here  as  the  distinctive  representa- 
tive of  an3^  such  class  of  individuals.  I 
feel  confident  that  there  are  none  such 
here.  I  feel  confident  that  there  is  no 
one  here  who  does  not  recognize  that  all- 
prevailing  Power,  and  recognizing  it,  we 
feel  that  we  owe  an  allegiance  to  that 
Power  which  we  owe  to  no  other  source 
or  direction. 

I  do  not  believe  that  it  can  be  very 
truthfully  said  that  we  have  been  here 
for  the  last  few  months  in  the  capacity  of 
a  Constitutional  Convention  especially 
directed  by  the  governing  influences  of 
that  Power.  While  I  do  not  believe  in 
placing  in  the  fundamental  law  the  words 
that  are  set  forth  in  the  proposition  of  the 
committee,  I  would  willingly  agree  to  the 
modified  form  in  which  it  is  now  present- 
ed that  acknowledges  the  existence  and 
power  of  Almighty  God.  We  are  not  to 
make  a  document  to  be  submitted  to  Him 
for  his  approval,  but  as  humble  creatures 
and  instruments,  in  the  discharge  of  du- 
ties far  down  below  that  Power,  we  are 
framing  an  instrument  to  be  submitted 
to  our  fellows  for  their  judgment   and 


action — not  that  we  would  by  this  propo- 
sition, as  has  been  suggested  b}^  tlie  gen- 
tleman from  Columbia,  (Mr.  Buckalew,) 
be  paj'ing  a  sort  of  ovation  or  sometliing 
of  that  character  to  tliat  Power,  but  we 
humbly  admit  the  existence  of  such  a 
Power  and  that  our  acknowledgments 
are  due  in  that  direction. 

But,  sir,  in  the  range  that  this  discussion 
has  taken,  there  have  been  a  great  many 
very  instructive  arguments.  I  was  very 
much  interested  in  the  argument  of  the 
gentleman  from  Delaware,  (Mr. Broomall,) 
in  the  course  of  whicli  he  said  many  very 
truthful  things,  many  things  that  it  would 
be  well  for  the  members  of  this  Conven- 
tion to  ponder  over.  It  is  evident  that 
the  gentleman  from  Delaware,  from  tlie 
position  he  took  and  the  drift  of  his  argu- 
ment, has  deeply  studied  this  entire  ques- 
tion, its  history  and  development  as  com- 
ing down  from  past  ages  to  the  present 
time.  He  has  shown  you  that  when  the 
religious  sentiment  is  not  governed  bj-  the 
principles  that  were  laid  down  by  the  au- 
thor of  Christianity  ;  he  has  shown  you 
in  the  same  chapter  referred  to  by  the 
gentleman  from  Blair  (Mr.  Curry)  that 
when  the  tongue  is  the  instrument  that 
reflects  the  sentiment  of  the  parties  who 
are  not  governed  by  the  principles  laid 
down  by  the  Author  of  the  christian  reli- 
gion, it  is  a  power  that  is  like  the  power 
of^ell. 

Sir,  this  prescriptive  principle  that  has 
crept  into  the  religious  world,  of  the  right 
of  human  governments  to  force  a  religion 
upon  the  people,  is  very  much  like  that 
sort  of  religion  spoken  of  by  Paul,  the 
great  apostle  of  the  Gentiles,  when  he  said 
that  he  in  all  good  conscience  persecuted 
the  Church  of  Christ,  and  he  did  it  be- 
cause he  was  brought  up  in  the  straightest 
sect  of  Pharisees,  and  he  verilj^  believed 
he  was  doing  God  service  when  he  was  on 
his  way  to  Damascus  with  his  pockets 
filled  with  letters  from  the  authorities  to 
take  and  capture  every  man  who  ac- 
knowled  the  christian  religion.  Sir,  there 
have  been  thousands  of  men  from  the 
days  of  Paul  down  to  the  present  time 
who  believed  they  were  doing  God  ser- 
vice when  they  persecuted  the  men  or  the 
church  or  the  community  that  did  not 
subscribe  to  their  ideas  of  faith.  That  has 
been  true  from  the  time  the  first  creed 
was  ever  introduced  into  the  world,  and 
it  is  true  to  some  extent  to-day. 

Therefore  I  oppose  the  introduction  of 
anything  into  this  Constitution  that  shall 
bind  the  conscience  of  any  man.     Let 
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every  man  stand  free  to  act  upon  the 
principles  th:it  animate  his  heart,  with  a 
clear  judgment  an.A  a  just  conscience 
before  God. 

Mr.  Chairman,  I  have  read  of  a  certain 
individu:il  who  had  arrived  at  the  age  of 
twelve  years  and  who,  while  his  friends 
Tuyere  on  their  way  down  to  .Jerusalem, 
became  lost,  and  was  hunted  for,  and  was 
finally  discovered  in  the  midst  of  the 
authorities  of  the  land  at  that  day,  and 
although  but  twelve  years  of  age  he  was 
asking  and  answering  questions  in  a  way 
that  astounded  the  people.  Sir,  if  a  boy 
twelve  years  of  age  had  come  in  here  with 
the  simple  principles  of  Christianity  taught 
'him  at  his  mother's  knee  and  had  listened 
totheargumentsthathavebeen  made  here 
on  this  question,  he  would  have  been  as 
much  surprised  as  the  people  of  Jerusa- 
lem were  when  the  child  was  found  in 
the  temple  talking  to  the  doctors  and 
lawyers,  and  confounding  them  all. 

The  Chairman.  The  question  is  on 
the  amendment  to  the  amendmsnt,  of- 
fered by  the  gentleman  from  Dauphin, 
(Mr.  Lamberton,)  to  insert  after  the 
word  "  libarty"  the  words,  "and  humbly 
invoking  His  guidance." 

The  amendment  to  the  amendment 
»yas  agreed  to,  there  being  on  a  division  : 
Ayes,  tifty -one;  noes  twenty-two. 

The  Chairman.  The  question  recurs 
on  the  amendment  of  the  gentleytian 
from  Columbia,  (Mr.  Buckalew,)  as 
amended. 

Mr.  Joseph  Baii.ey.  Let  us  have  it 
read. 

The  Clerk.  The  amendment  as 
amended  is  to  strike  out  the  words,  "  rec- 
ognizing the  sovereignty  of  God  and 
bumbly  invoking  His  guidance  in  our 
future  destiny,"  and  to  insert,  "grateful 
to  Almighty  God  for  the  blessing  of  civil 
and  religions  liberty,  and  humbly  invok- 
ing His  Guidance,  do,"  so  that  the  pream- 
ble will  read  : 

"We,  tlie  people  of  the  Commonwealth 
of  Peu'isylvania,  grateful  to  Almighty 
God  for  the  blessings  of  civil  and  religious 
liberty,  and  humbly  invoking  His  guid- 
ance, do  ordain  and  establish  this  Consti- 
tution for  its  government." 

The  amendment  as  amended  was 
agreed  to:  Ayes,  sixtj'^-two;  noes,  not 
counted. 

The  Chairman.  The  question  is  on 
the  preamble  as  amended. 

Mr.  Hanna.  I  move  to  amend  by 
striking  out  all  between  the  word  "Penn- 
sylvania" and  the  word  "ordain,"  so  as 


to  leave  the  preamble  as  it  stands  in  the 
present  Constitution. 

The  Chairman.  The  amendment  is 
not  in  order. 

Mr.  Hanna.  Then  I  move  to  strike 
out  this  pre  imble  and  insert  the  pream- 
ble in  the  present  Constitution. 

Mr.  MacC!onnell,.  That  is  just  what 
has  been  put  in. 

Mr.  Campbell,.  Is  it  in  order  to  move 
as  a  substitute  the  preamble  of  the  pres- 
ent Constitution  ? 

Mr.  Hanna.    That  is  mv  motion. 

The  Chairman.  It  is  in  order  to  move 
to  strike  out  the  entire  preamble. 

Mr.  Campbell.  Then  I  move  to  strike 
out  the  entire  preamble  as  it  stands 
here  and  insert  the  preamble  of  the  pres- 
ent Constitution. 

Mr.  Hanna.     That  is  my  motion. 

Mr.  Broomall.  I  only  desire  to  inter- 
rupt the  proceedings  of  the  Convention 
for  one  moment. 

1  was  very  much  astoniWifid  at  the 
course  taken  by  the  gentleman  from  Phila- 
delphia (Mr.  Woodward)  in  advocating 
his  peculiar  church,  by  wavof  holding  out 
the  idea  to  the  Convention  and  probably 
to  as  much  of  the  world  as  cares  anything 
about  our  proceedings  that  I  had  de- 
nounced it.  I  had  done  no  such  thing.  I 
had  paid  it  the  highest  tribute  that  any 
man  can  pay  to  any  organization.  I  un- 
derstand tlie  gentleman's  church  to  be  the 
Episcopalian  church  of  the  United  States, 
for  which  I  have  the  highest  regard,  to 
which  many  members  of  my  family  be- 
long, where  I  frequently  go  myself,  with 
whose  ministers! associate  probably  more 
than  with  the  ministers  of  any  other 
church.  What  I  did  say  was  that  w'nen 
you  take  that  orgmizition  to  a  country 
where  it  has  the  civil  arm  to  lean  upon,  it 
becomes  a  very  different  thing.  If  the 
gentleman  intends  to  advocate  the  State 
Church  of  England  and  its  connections 
with  the  crown,  its  leaning  upon  the  civil 
arm,  its  sale  of  offices,  its  trafficking  in 
power  as  much  as  any  Philadelphia  poli- 
ticians traffic  in  power,  it  is  well  for  us 
to  understand  it.  I  separate  his  church 
from  the  State  Church  of  England,  just  as 
I  separate  all  organizitions  in  the  United 
States  from  si  mi  lar  organizations  that  may 
have  State  aid  elsewhere.  The  rule  is  the 
same  with  all  churches.  The  State  can 
corrupt  them  by  favor  and  support,  but  it 
can  only  aid  thein  bj-  opjaression. 

This  is  all  that  I  desire  to  sa3',  except 
that  the  amendment,  in  the  shape  in 
which  it  now  is,  is  only  useless.    It  can 
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only  be  hurtful  by  being  the  entering 
wedge  to  what  may  be  worse.  That  is 
why  I  prefer  the  preatuiilo  in  the  Consti- 
tution as  it  is,  and  will  vote  for  the  amend- 
ment of  the  gentlema  1  from  Philadelphia. 

Mr.  BuCKALiiw.  Mr.  Chairman:  I  ob- 
ject on  a  clear  ground  of  order  to  the  pres- 
ent amendment,  which  is  tostrilce  out  tlie 
whole  section,  and  then  restore  identically 
the  very  language  of  the  section  without 
the  amendment.  I  object  because  you  can- 
not do  indirectly  what  you  cannot  do  di- 
rectly. You  cannot,  by  a  direct  motion, 
strike  out  the  words  which  have  been 
voted  in  ;  and  of  course,  as  you  cannot  do 
indirectly  that  which  is  prohibited  direct- 
ly 5  yo*i  cannot  s  rike  out  the  whole  sec- 
tion and  then  restore  it  to  exactly  the 
same  words  without  the  amendment 
which  has  been  voted  in. 

The  Chairman.  The  Chair  will  say 
that  in  one  sense  the  point  taken  is  cor- 
rectly taken  ;  and  inasmuch  as  the  only 
words  that  could  be  properly  stricken  out 
are  not  very  essential  words,  aTid  those 
preceding  them  could  not  stand  inde- 
pendently, nor  could  the  others  stand  in- 
dependently, the  Chair  will  rule  the 
amendment  out.  It  is  not  in  order.  The 
question  is  on  the  preamble  as  amended. 

The  preamble  as  amended  was  agreed 
to;  there  being  on  a  division,  ayes  tifty- 
six ;  noes  thirty. 

The  article  and  preamble  having  been 
gone  through  with,  the  committee  of  the 
whole  rose. 

.  The  President  pro  tern,  having  re- 
sumed the  chair,  the  Chairman  (Mr.  Big- 
ler)  reported  that  the  committee  of  the 
whole  had  had  under  con.^ideration  the 
report  (No.  18)  of  the  Committee  on  the 
Declaration  of  Rights,  and  had  instructed 
him  to  report  the  same  with  sundry 
amendments. 

The  article  as  reported  amended  by  the 
oommittee  of  the  whole  is  as  follows  : 

PREAMBLE. 

We,  the  people  of  the  Commonwealth  of 
Pennsylvania,  grateful  to  Almighty  God 
for  the  blessings  of  civil  and  religious 
liberty,  and  humbly'  invoking  His  guid- 
ance, do  ord.iin  and  establish  this  Consti- 
tution for  its  government. 

ARTICLE  1. 

DECIiARATION  OF  RIGHTS. 

That  the  great  and  essential  principles 
of  liberty  and  free  government  may  be 
recognized  and  unalterably  established, 
we  declare  that : 


Section  1.  All  men  are  born  equally 
free  and  indapendent  and  hive  certain 
inherent  and  indefeisiblo  rights,  am  )ag 
which  are  thoseofenjoving and  defending 
life  and  liberty,  of  ac  luiring,  pissoss'ng, 
and  protecting  property  and  reputation, 
and  of  pursuing  their  own  happiness. 

Seotion  2.  Tliat  all  power  is  inherent 
in  the  people,  and  all  free  govern inents 
are  founded  on  their  authority  and  insti- 
tuted for  their  peace,  safety  and  happi 
uess;  for  the  advancement  of  these  ends 
they  have  at  all  times  an  inalienable  and 
indefeasible  right  to  alter,  reform,  or 
abolish  their  government  in  sueh  manner 
as  they  may  think  proper. 

Section  3.  That  all  men  have  a  natural 
and  indefensible  right  to  worship  Al- 
mighty God  according  to  the  dictates  of 
their  own  consciences;  that  no  man  can 
of  right  be  compelled  to  attend,  erect  or 
support  any  place  of  worship,  or  to  main- 
tain anv  luinistry,  against  his  consent. 
No  human  authority  can  in  any  case 
whatever  control  or  interfere  with  the 
rights  of  conscience;  and  no  preference 
shall  ever  be  given  by  law  to  any  religious 
establishments  or  modes  of  worship. 

Section  4.  That  no  person  who  acknow- 
ledges the  being  of  a  God  and  a  future 
state  of  rewards  and  punishments  s'lill, 
on  account  of  his  religious  sentimeTits,  be 
disqualified  to  hold  any  offl  !e  or  place  of 
profit  or  trust  under  this  Commonwe-ilth. 

Section  5.  That  the  elections  shall  be 
free  and  equal,  and  no  power,  civil  or  mil- 
itary, shall  at  any  time  interfere  to  pre- 
vent the  free  exercise  of  the  right  of  suf- 
frage. 

Section  6.  That  trial  by  jury  shall  be 
as  heretofore,  and  the  right  thereof  remain 
inviolate. 

Section  7.  That  the  printing  press  shall 
be  free  to  every  person  who  undertakes 
to  examine  ttie  proceedings  of  the  Legis- 
lature or  any  branch  of  the  government, 
and  no  law  shall  ever  be  made  to  restrain 
the  right  thereof.  Tae  free  communica- 
tion of  thought  and  opinions  is  one  of  the 
invaluable  rights  of  men  ;  and  every  citi- 
zen may  freely  spaak,  write  and  print  on 
any  subject,  being  responsible  for  the 
abuse  of  that  liberty.  In  prosecutions  for 
the  publications  of  papers  investigating 
the  official  conduct  of  officers  or  men  in 
public  capacities,  or  where  the  matter 
published  is  proper  for  public  informa- 
tion, the  truth  thereof  may  be  given  in 
evidence ;  and  in  all  indictments  for  libel, 
the  jury  shall  have  a  right  to  determine 
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the  law  and  the  facts  under  the  direction 
of  the  court,  as  in  other  cases. 

Section-  8.     That  the  people  shall  be 
secure  in  their  persons,   houses,  papers, 

and  possessions  from  unreasonable 
searches  and  seizvires,  and  that  no  warrant 
to  search  any  place  or  to  seize  any  person 
or  things  shall  issue  without  describing 
them  as  nearly  as  may  be,  nor  without 
probable  cause  supported  by  oath  or  affir- 
mation subscribed  to  by  the  atfiant. 

Section  9.  That  in  all  criminal  prosecu- 
tions, the  accused  hath  a  right  to  be  heard 
by  himself  and  his  counsel,  to  demand 
the  nature  and  cause  of  the  accusation 
against  him,  to  meet  the  witness  face  to 
face,  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor,  and  in 
prosecution  by  indictment  or  information 
a  speedy  public  trial  by  an  impartial  jury 
of  the  vicinage.  He  cannot  be  compelled 
to  give  evidence  against  himself,  nor  can 
he  be  deprived  of  his  life,  liberty,  or  pro- 
perty unless  by  the  judgment  of  his 
peers  or  the  law  of  the  land. 

Section  10.  That  no. person  shall  for 
any  indictable  offense  be  proceeded 
against  criminally  by  information  except 
in  cases  arising  in  the  land  or  naval  forces 
or  in  the  militia  when  in  actual  service 
in  time  of  war  or  public  danger,  or  by 
leave  of  the  court  for  oppression  or  mis- 
demeanor in  office.  No  person  shall  for 
the  same  offense  be  twice  put  in  jeopardy 
of  life  or  limb;  nor  shall  any  man's  pro- 
perty be  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives 
and  without  just  compensation  being  first 
made  or  secured. 

Section  11.  That  all  courts  shall  be  open; 
and  every  man  for  an  injury  done  him 
in  his  lands,  goods,  person,  or  reputation, 
shall  have  remedy  by  the  due  course  of 
law,  and  right  and  justice  administered 
without  sale,  denial,  or  delay.  Suits  may 
be  brought  against  the  Commonwealth  in 
such  manner,  in  such  courts  and  in  such 
cases  as  the  Legislature  may  by  law  di- 
rect. 

Section  12.  That  no  power  of  suspend- 
ing laws  shall  be  exercised  unless  by  the 
Legislature  or  its  authority. 

Section  13.  That  excessive  bail  shall 
not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  punishment  inflicted. 

Section  1-4.  That  all  prisoners  shall  be 
bailable  by  sufficient  sureties  unless  for 
capital  offense,  when  the  proof  is  evident 
or  presumption  great ;  and  the  privilege  of 
the  writ  ^  of  habeas  corpus  shall  not  be 
suspended,  unless  when,  in  cases  of  rebel- 


lion or  invasion,  the  public  safety  may  re- 
quire it. 

Section  15.  That  no  commission  of 
oyer  and  terminer  or  jail  delivery  shall 
be  issued. 

Section  16.  That  the  person  of  a 
debtor,  where  there  is  not  strong  pre- 
sumption of  fraud,  shall  not  be  continued 
in  prison  after  delivering  up  his  estate  for 
the  benefit  of  his  creditors  in  such  man- 
ner as  shall  be  prescribed  by  law. 

Section  17.  That  no  ex  post  facto  law, 
nor  any  law  impairing  contracts  or  mak- 
ing irrevocable  any  grant  of  special  priv- 
ileges or  immunities,  shall  be  passed. 

Section  18.  That  no  person  shall  be 
attainted  of  treason  or  felony  by  the  Leg- 
islature. 

Section  19.  That  no  attainder  shall 
work  corruption  of  blood,  nor  except  du- 
ring the  life  of  the  offender  forfeiture  of 
the  estate  to  the  Commonwealth ;  that 
the  estates  of  such  persons  as  shall  de- 
stroy their  own  lives  shall  descend  or  vest 
as  in  cases  of  natural  death,  and  if  any 
person  shall  be  killed  by  casualty  there 
shall  be  no  forfeiture  by  reason  thereof. 

Section  20.  That  the  citizens  have  a 
right  in  a  peaceable  manner  to  assemble 
together  for  their  common  good  and  to  ap- 
ply to  those  invested  with  the  powers  of 
government  for  redress  of  grievances  or 
other  proper  purposes,  by  petition,  ad- 
dress, or  remonstrance. 

Section  21.  That  the  right  of  the  citi- 
zens to  bear  arms  in  defence  of  themselves 
and  the  State  shall  not  be  questioned. 

Section  22.  That  no  standing  army 
shall  in  time  of  peace  be  kept  up  without 
the  consent  of  the  Legislature,  and  the 
military  shall  in  all  cases  and  at  all  times 
be  in  strict  subordination  to  the  civil 
power. 

Section  23.  That  no  soldier  shall  in 
time  of  peace  be  quartered  in  any  house 
without  the  consent  of  the  owner,  nor  in 
time  of  war  but  in  a  manner  to  be  pre- 
scribed by  law. 

Section  24.  That  the  Legislature  shall 
not  grant  any  title  of  nobility  or  heredita- 
ry distinction,  nor  create  any  office  the  ap- 
pointment to  which  shall  be  for  a  longer 
term  than  during  good  behavior. 

Section  25.  The  emigration  from  the 
State  shall  not  be  prohibited. 

Section  26.  To  guard  against  transgres- 
sions of  the  high  powers  which  we  have 
delegated,  we  declare  that  everything  in 
this  article  is  excepted  out  of  the  general 
powers  of  government  and  shall  forever 
remain  inviolate." 
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The  amendments  were  ordered  to  be 
printed. 

ELECTION   BOARDS. 

Mr.  BucKALEW  submitted  the  following 
report,  which  was  ordered  to  lie  on  the  ta- 
ble and  be  printed  : 

The  Committee  on  Suffrage,  Election  and 
Bepresentation  report  the  following  article  : 
ARTICLE  — . 

OF     ELECTION     BOARDS     AND     CONTESTED 
ELECTIONS. 

Section  1.  District  election  boards  shall 
consist  of  a  judge  and  two  inspectors  to 
be  chosen  annually  by  the  citizens,  each 
elector  having  the  right  to  vote  for  the 
judge  and  one  inspector ;  and  each  inspec- 
tor shall  appoint  one  clerk  to  assist  the 
board  in  the  performance  of  its  duties; 
but  the  selection  of  the  first  election  board 
in  any  new  district  and  the  filling  of  va- 
cancies in  election  boards  shall  be  by  ju- 
dicial appointment,  or  otherwise,  as  shall 
be  provided  by  law.  Members  of  election 
boards  shall  be  privileged  from  arrest 
upon  any  day  of  election,  and  while  en- 
gaged in  mailing  up  and  transmitting  re- 
turns, except  arrest  upon  warrant  of  a 
court  of  record  or  judge  thereof  for  an 
election  fraud  or  for  wanton  breach  of  the 
peace  ;  and  in  cities  they  maj'-  claim  ex- 
emption from  jury  service  or  from  selec- 
tion upon  jury  lists  during  tlaeir  terms  of 
service. 

Section  2.  No  person  shall  be  qualified 
to  serve  upon  an  election  board  who  shall 
hold  or  sliall  within  two  months  have 
held  any  office,  appointment  or  employ- 
ment in  or  under  the  government  of  the 
tlie  United  States,  or  of  this  State,  of  any 
city  or  county,  or  of  am^  municipal  board, 
commission  or  trust  in  any  city,  save 
only  justices  of  the  peace  and  aldermen, 
and  persons  in  the  military  service  of  the 
State ;  nor  shall  any  election  officer  be 
eligible  to  an  election  to  any  civil  office 
to  be  filled  at  an  election  at  which  he 
shall  serve,  save  only  such  svibordinate 
municipal  or  local  offices,  below  the  grade 
of  city  or  county  offices,  as  shall  be  des- 
ignated by  general  laws. 

Section  3.  The  courts  of  common  pleas 
of  the  several  counties  of  the  Common- 
wealth shall  have  power,  within  their  re- 
spective jurisdictions,  toappoint  overseers 
of  election,  to  supervise  tlae  proceedings 
of  election  officei's  and  general  manage- 
ment of  elections,  to  maintain  the  integ- 
rity of  returns  and  of  the  ballots  received 
and  counted,  and  to  make  report  to  the 
court  as  may  be  required.    Such  appoint- 


ments to  be  made  for  a  part  or  for  all  the 
districts  in  a  city  of  county,  or  in  a  ward 
or  other  division  thereof,  whenever  the 
same  shall  appear  to  the  court  to  be  a 
reasonable  precaution  to  secure  the  pu- 
rity and  fairness  of  elections.  Overseers 
shall  be  two  in  number  for  an  election 
district,  and  shall  be  persons  qualified  to 
serve  upon  election  boards,  and  in  each 
case  members  of  different  political  par- 
ties. Whenever  the  members  of  an  elec- 
tion board  shall  difter  in  opinion,  the 
overseers  present,  if  they  shall  bo  agreed, 
shall  decide  the  question  of  diff"erence.  In 
appointing  overseers  of  election,  all  the 
judges  of  the  proper  court  (able  to  act  at 
the  time)  shall  concur  in  the  appoint- 
ments made. 

Section  4.  The  trial  and  determina- 
tion of  contested  elections  of  electors  of 
President  and  Vice  President  of  the  Uni- 
ted States,  of  Senators  and  Representa- 
tives in  the  Legislature,  and  of  all  public 
officers,  whether  State,  municipal  or  local, 
shall  be  by  the  courts  of  law  regularly  es- 
tablished, or  by  one  or  more  of  the  law 
judges  thereof.  The  Legislature  shall  by 
general  law  designate  the  courts  and 
judges  by  whom  the  several  classes  of 
election  contests  shall  be  tried,  and  regu- 
late the  manner  of  trial  and  all  matters  in- 
cident thereto,  but  no  such  law  assigning 
jurisdiction  or  regulating  its  exercise  shall 
take  effect  as  to  any  contest  arising  out  of 
an  election  held  before  its  passage. 

RESIGNATION   OF   MR.    GOWEN. 

The  President  pro  tern,  presented  the 
following  communication,which  was  read: 

Philadelphia,  3fay  23,  1873. 
My  Dear  Sir  : — I  herebj^    resign  my 
position  as  a  member  of  the  Constitution- 
al Convention. 

Very  respectfully, 

FRANKLIN  B.  GOWEN. 
Hon.  John  H.  Walker,  Fi^esident  pro 
tern.,  Constitutional  Convention. 

Mr.  Harry  White.  I  move  that  the 
letter  be  laid  on  the  table  for  the  present; 
and  in  doing  so  we  merelj'  follow  a  pre- 
cedent which  we  established  in  a  recent 
case  in  connection  with  a  very  distinguish- 
ed gentleman. 

The  President  pro  tern.  It  is  moved 
that  the  communication  be  laid  on  the  ta- 
ble for  the  present. 

The  motion  was  agreed  to. 

county  officers. 
Mr.  S.  A.  PuRViANCE.    I  move  that 
the  Convention  go  into  committee  of  the 
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whole  for  the  purpose  of  considering  the 
report  (No.  13)  of  the  Committee  on 
County,  Township  and  Borough  Officers. 

The  motion  was  agre(  d  to,  and  the  Con- 
vetition  resolved  itself  iutu  the  committee 
of  the  whole,  Mr.  J.  W.  F.  White  in  the 
chair. 

The  Chairman.  The  committee  of  the 
whole  have  heforo  them  tlie  report  (No, 
13)  of  ibe  Committee  on  County,  Town- 
ship and  Borough  Officers,  reported  to  be 
artit  le  XIV.  The  first  section  will  be 
read. 

The  Clerk  read  as  follows  : 

Skction  1.  County  otficers  shall  consist 
of  sheritls,  coroners,  prothonotaries,  reg- 
isters of  wills,  recorders  of  deeds,  county 
commissioners,  ccjunty  treasurers,  county 
surveyors,  clerks  of  the  courts,  district 
attorneys,  and  such  others  as  may  from 
time  to  time  be  establisiied  by  law  :  Pro- 
vided, That  with  the  exception  of  the  of- 
fices of  sheriff  and  coroner,  any  two  or 
more  county  offices  may  be  filled  by  one 
person  if  so  directed  by  law. 

Mr.  Kainb.  Mr.  Chairman  :  This  is  a 
new  provision,  and  I  should  like  to  hear 
from  the  chairman  of  the  cominittee 
what  necessity  there  is  for  it.  The  Com- 
mittee on  Officers  have  this  subject  under 
consideration,  and  they  find  in  the  old 
Constitution  the  third  section  of  the  sixth 
article,  which  covers  this  entire  ground, 
and  more  too  : 

"Prothonotaries  of  the  Supreme  Court 
shall  be  apjaointed  by  the  said  court  for 
the  term  of  three  years,  if  they  so  long 
behave  themselves.  Prothonotaries  and 
clerks  of  the  several  courts,  recorders  of 
deeds  and  registers  of  wills,  shall,  at  the 
times  and  places  of  election  of  Represen- 
tatives, be  elected  bj^  the  qualified  electors 
of  each  county,  or  the  district  over  which 
the  jurisdiction  of  said  courts  extends, 
and  shall  be  commissioned  by  the  Gover- 
nor. They  shall  hold  their  offices  for 
three  years,  if  they  so  long  behave  them- 
selves well,  and  until  their  successors 
shall  be  duly  qualified.  The  Legislature 
shall  provide  by  law  the  number  of  per- 
sons in  each  county  who  shall  hold  said 
offices,  and  how  many  and  which  of  said 
offices  shall  be  held  bj'-  one  person.  Va- 
cancies in  any  of  the  said  offices  shall  be 
filled  by  appointments,  to  be  made  by  the 
Governor,  to  continue  until  the  next  g'^n- 
eral  election,  and  until  successors  shall 
be  elected  and  qualified  as  aforesaid." 

That  is  the  provision  of  the  Constitution 
of  1837-38.    It  certainly  covers  this  whole 


subj&ct,  and  I  can  see  no  necessity  for  the 
introduction  of  this  section. 

Mr.  S.  A.  Purviance.  Mr.  Chairman  : 
I  am  aware  of  the  fact  that  this  Conven- 
tion has  occisionally  c)nimitted  appar- 
ently the  same  subject  to  different  com- 
mittees, but  it  was  to  the  Committee  on 
County,  Townsliip  and  Borough  Officers 
that  was  specially  referred  the  existence 
or  non-existence  of  the  officers  named. 
Here  I  will  say,  in  answer  to  the  gentle- 
man from  Fayette,  that  the  committee 
were  unanimous  in  declaring  that  there 
should  be  no  change  made  in  these  pecu- 
liar offices;  that  they  should  exist  as  the 
people  now  understand  them.  They 
have  been  in  existence  ever  since  the  or- 
ganization of  the  government  down  to  the 
present  time,  every  man  in  the  country 
being  familiar  with  the  name  of  sheriff, 
of  prothonotary,  of  register  and  recorder, 
treasurer,  &c.,  and  therefore  we  should 
not  make  an  innovation. 

I  will  mention  while  I  am  up  that  there 
is  an  omission  in  the  first  section,  which 
I  desire  to  supply,  and  that  is  V^y  insert>- 
ing  "county  auditors."  That  was  omit- 
ted in  the  print  in  some  way.  The  words 
"county  auditors"  should  be  inserted 
after  "county  surveyors,"  in.  the  third 
line. 

The  Chairman.  That  correction  will 
be  made  if  there  be  no  objection. 

Mr.  S.  A.  Purviance.  I  may  as  well 
state  now  what  belongs  to  the  entire  re- 
port, that  the  report  embraces  about  three 
propositions.  One  is  lU  reference  to  the 
character  of  the  officers  ;  another  as  to 
the  manner  of  their  coming  into  exis- 
tence, and  the  third  as  to  their  being  sala- 
ried or  feed  officers.  These  are  the  three 
propositions,  upon  all  of  which  the  com- 
mittee, composed  of  nine,  were  unani- 
mous. 

Mr.  MacConnell.  I  should  like  to 
ask  the  gentleman  a  question  before  he 
sits  down  in  regard  to  the  report.  I  find  in 
the  old  Constitution  that  the  term  of  of- 
fice of  the  sheritt",  coroner,  prothonotary, 
clerk  of  the  orphans'  court,  recorder  of 
deeds,  and  district  attorney  is  three  years. 
I  observe  that  that  provision  is  left  out 
entirely,  and  that  the  Legislature  is  au- 
thorized to  fix  the  term.  I  should  like  to 
ask  why  the  change  is  made  in  that  re- 
spect? 

Mr.  S.  A.  Purviance.  It  was  thought 
best  by  the  committee  to  leave  that  en- 
tirely to  the  Legislature.  Whether  that 
meets  the  approbation  of  the  Convention 
or  not,  is  for  them  to  determine.    That 
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wns  the  idoa  of  the  coinniittee.  There 
are  some  of  these  officf^rs  who  mii^ht  in  the 
JTi(1u;inpnt  of  the  Legislature  be  properly 
continued  for  a  longer  term  than  others; 
for  instanee  in  reference  to  tlie  officers  of 
this  citv  or  Allezheny  county,  or  to  L  in- 
cas'er  or  Schuylkill.  It  was  the  idea  of 
the  ooinmittee  unanimously  to  leave  that 
matter  to  the  Legishiture. 

Mr.  Bowman.  Mr.  Chairman:  I  rise 
for  the  purpose  of  ascertaining  whether 
an  amendment  is  now  in  order. 

The  (^ITAIRMAN.     Certainly. 

Mr.  Bowman.  Then  T  move  to  strike 
out  all  after  the  word  "law,"  in  the  fourth 
line,  including  the  word  "  provided,"  and 
1  will  simply  state  my  reasons.  I  do  not 
suppose  it  is  contemplated  here  that  it 
would  be  right  and  proper  for  the  trea- 
surer of  a  county  to  occupy  the  office  of 
commissioner  at  the  same  time.  The  duty 
of  one  is  to  levy  the  taxes,  of  the  ottier  to 
collect  and  hold  them  and  make  disburse- 
ments. I  do  not  suppose  that  it  will  be 
seriously  contended  that  it  would  be  right 
and  proper  for  the  district  attorney  of  any 
particular  county  to  occupy  the  ofRcial 
position  of  clerk  of  the  criminal  court  at . 
the  same  time. 

Mr.  S.  A.  PuRViANCE.  I  will  sta^e  to 
the  gentleman  from  Erie  that  this  clause 
was  intended  to  cover  the  case  in  small 
counties  of  register  of  wills  and  recorder 
of  deeds.  In  some  of  the  smaller  coun- 
ties these  two  offices  are  combined;  iu 
larger  counties  they  are  separated. 

Mr.  Bowman.    Very  well. 

Mr.  S.  A.  PuRviANCE.  It  is  not  to  be 
presumed  that  the  Legislature  would  cou- 
ple any  two  offices  that  were  incompat- 
ible. 

Mr.  BOWM.AN.  Then  if  my  amendment 
is  carried  and  this  proviso  is  stricken  out, 
what  will  prevent  the  Legislature  from 
saying,  by  act  of  Assembly,  that  one  man 
may  hold  two  official  positions?  Here 
you  go  on  and  give  a  power  to  the  Legis- 
lature, except  as  to  the  office  of  sheriff  and 
coroner,  to  say  that  one  man  may  hold  all 
the  rest  of  *the  offices  in  a  count3\  Is  it  a 
rightful  power  for  the  Legislature  to  do 
that?  I  do  not  believe  that  any  good  can 
be  subserved  by  retaining  that  provision 
in  this  section. 

Mr.  Andrew  Reed.  Mr.  Chairman  : 
In  several  of  the  small  counties  not  only 
is  the  register  of  wills,  the  clerk  of  the  or- 
phans' court,  but  also  the  recorder  of 
deeds.  In  the  county  where  I  live,  one 
person  fills  these  three  offices,  and  one 
person  fills  the    office   of  prothonotary, 


clerk  of  the  court  of  quarter  sessions  and 
some  other  position  besides.  It  was  sup- 
posed that  when  these  offices,  which  are 
the  offices  that  now  exist  by  law,  are 
made  constitutional  offices,  it  might  be 
argued  that  it  was  necessary  there  should 
be  a  separate  offii^er  fOr  each  one  ;  and  to 
avoid  that  conclusion  the  proviso  was  put 
in.  I  cannot  see  any  harm  it  will  do.  It 
will  obviate  that  construction  and  leave 
the  law  as  it  is  now. 

Mr.  Mann.  Mr.  Chairman  :  I  simply 
desire  to  say  that  if  this  section  is  adopted 
at  all,  it  does  need  this  proviso.  The  Leg- 
islature have  tlie  entire  uontrol  of  these 
offices  as  the  Constitution  now  stands; 
but  clearly  if  thisameudment  prevailsand 
the  four  lines  prece^ling  the  proviso  are 
inserted  in  the  Constitution,  the  Legisla- 
ture will  have  no  authority  to  authorize 
one  person  to  hold  more  than  one  of  these 
offices.  In  several  of  the  small  counties 
the  prothonotary  is  now  not  only  prothon- 
otary but  he  is  clerk  of  court  of  quarter 
sessions,  the  common  pleas,  and  oyer 
and  terminer,  holding  four  offices,  and 
receives  from  the  G)vernor  four  com- 
missions; and  so  of  the  Register  of  Wills. 
Clearly  this  amendment  ought  not  to  pre- 
vail. The  section  oijght  to  remain  as  it 
is  or  be  voted  down — one  way  or  the 
other. 

Mr.  Bowman.  Allow  me  to  ask  the 
gentleman  a  question.  Under  what  pro- 
vision of  the  present  Constitution  did  the 
Legislature  enact  a  law  authorizing  one 
man  to  hold  two  or  three  different  posi- 
tions? 

Mr.  Mann.  Simply  because  they  were 
not  made  constitutional  offices. 

Mr.  Bowman.  The  Legislature  has 
done  it,  nevertheless. 

Mr.  Mann.  If  thevare  made  constitu- 
tional officers,  the  presumption  is  that 
only  one  person  can  hold  one  office. 

Mr.  MacConnell.  As  the  section 
stands  on  our  files,  I  do  not  know  that  it 
is  objectionable  ;  but  witii  the  addition 
that  has  been  put  in  with  reference  to 
county  auditors,  it  seems  to  me  that  it  is. 
You  are  aware,  sir,  that  in  Allegheny 
county  we  have  not  now,  and  have  not 
had  for  years,  any  county  auditors.  "We 
have  a  county  comptroller  who  performs 
the  duty  of  auditor,  and  we  get  along 
very  well,  so  far  as  I  know,  under  that 
arrangement;  but,  if  we  put  into  the 
Constitution  this  provision,  wo  shall  have 
to  relieve  ourselves  of  that  arrangement 
and  substitute  a  board  of  auditors. 
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Mr.  Kaine.  Mr.  Chairman  :  The  dele- 
gate behind  me  (Mr.  Bowman)  inquired 
of  the  delegate  from  Potter  (Mr.  Mann)  a 
few  moments  ago  by  what  authority  the 
Legislature  had  already  provided  by  law 
for  one  person  holding  several  offices  at 
the  same  time.  That  power  is  given 
them  under  the  third  section  of  the  sixth 
article  of  the  present  Constitution,  which 
declares  that  "  the  Legislature  shall  pro- 
vide by  law  the  number  of  persons  in 
each  county  who  shall  hold  said  offices, 
and  how  many  and  which  of  said  offices 
shall  be  held  by  one  person." 

I  do  hope,  sir,  that  the  Convention  will 
consider,  before  they  throw  the  door  so 
wide  oi^en  as  this  amendment  proposes. 
There  was  no  subject  that  engi-ossed  the 
attention  of  the  Convention  of  1837-38  so 
much  as  the  tenure  of  office.  That  Con- 
vention was  called  partly  for  the  express 
purpose  of  taking  from  the  Governor  the 
appointment  of  all  the  officers  named  in 
the  third  section  of  the  sixth  article  of  the 
Constitution.  Before  that  time  those  offi- 
cers had  all  been  appointed  by  the  Gov- 
ernor. Since  that  time  they  have  been 
elected  by  the  people.  That  Convention 
provided  the  tenure  for  which  these  offi- 
cers should  hold  their  offices.  It  provided 
that  the  prothonotary  of  the  Supreme 
Court  should  be  appointed  by  that  court, 
and  should  hold  his  office  for  three  years. 
They  provided  further  that  "prothonota- 
ries  and  clerks  of  the  several  other  courts, 
recorders  of  deeds  and  registers  of  wills, 
shall,  at  the  times  and  places  of  election 
of  representatives,  be  elected  by  the  qiial- 
ified  electors  of  each  county,  or  the  dis- 
tricts over  which  the  jurisdiction  of  said 
courts  extends,  and  shall  be  commis- 
sioned by  the  Governor.  They  shall  hold 
their  offices  for  three  years,  if  they  so 
long  behave  themselves  well,  and  until 
their  successors  shall  be  duly  qualified." 

Now  this  amendment  proposes  to  leave 
this  niatter  entirely  to  the  Legislature, 
one  of  the  most  dangerous  innovations  in 
my  opinion  that  has  yet  been  attempted 
upon  the  old  Constitution — to  throw  open 
a  matter  of  this  kind  to  the  Legislature, 
to  let  them  fix  the  time  a  prothonotary 
shall  hold  his  office,  a  commissioner  shall 
hold  his  office,  the  time  a  recorder  shall 
hold  his  office !  We  have  lived  under 
this  now  for  nearly  forty  j^ears.  The 
people  have  become  accustomed  to  it ;  we 
understand  it.  I  do  not  think  the  section 
requires  any  alteration  whatever  and  I 
hope  it  will  be  suffered  to  remain. 


Mr.  D.  W.  Patterson.  I  would  sug- 
gest to  the  gentleman  from  Fayette  that 
if  we  wish  to  insei't  a  length  of  term  it 
would  come  in  more  properly  after  the 
word  "offices,"  in  the  second  section.  I 
should  be  in  favor  of  inserting  that  por- 
tion of  the  old  Constitution  there. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  delegate  from  Erie 
(Mr.  Bowman.) 

The  amendment  was  rejected. 

Mr.  Bkodhead.  I  offer  the  following 
additional  proviso : 

'^JProvided  further,  That  no  sheriff  or 
treasurer  shall  be  re-eligible  for  the  term 
next  succeeding  the  one  for  which  he  was 
elected." 

I  hope,  sir,  that  this  amendment  will  be 
adopted.  To  allow  the  re-election  of 
sheriffs  and  treasurers  I  think  would  be  a 
very  doubtful  and  a  very  dangerous  prac- 
tice. This  keeps  the  law  as  it  now  is, 
which  I  think  is  about  the  best  condition 
it  can  be  put  in. 

Mr.  S.  A.  PuRviANCE.  I  suggest  to  the 
delegate  from  Northampton  that  his 
amendment  would  be  more  appropriate 
to  the  sixth  section,  which  relates  to 
eligibility. 

Mr.  Brodhead.  Very  well,  then,  I 
withdraw  it  for  the  present. 

Mr.  FuiiTON.  I  move  to  amend  the 
section  by  adding  to  the  exceptions  in 
the  proviso  county  treasurers,  by  inserting 
the  words  "  county  treasurers  "  alter  the 
words  "coroner"  in  the  fifth  line,  which  I 
take  it  will  meet  the  objection  raised  by 
the  gentleman  from  Erie  (Mr.  Bowman.) 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Westmoreland  (Mr.  Fulton.) 

The  amendment  was  agreed  to. 

Mr.  Corson.  I  understand  that  the 
proviso  has  not  been  stricken  out. 

The  Chairman.    It  has  not  been. 

Mr.  Corson.  Then  I  move  to  further 
add  at  the  end  of  the  section  : 

^^  And  provided  further,  That  every  coro- 
ner shall  be  learned  in  medioine  and  sur- 
gery." 

Mr.  Chairman,  I  have  been  requested 
by  the  Medical  Society  of  Pennsylvania 
to  offer  this  amendment.  I  understand 
that  the  office  of  coroner  is  a  very  import- 
ant office  ;  that  the  object  of  having  a  cor- 
oner's inquest  is  to  ascertain  at  tlie  very 
time  of  the  death  what  has  been  the  cause 
of  the  death,  and  no  man  can  ascertain 
that  fact  but  a  man  who  is  learned  in 
medicine  and  surgery. 
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We  have  provided,  and  wisely  provided, 
that  the  judges  shall  be  learned  in  the  law 
because  they  are  to  lay  down  the  law. 
Now  I  ask  the  gentlemen  of  this  Con- 
vention to  consider  whether  any  man  is 
comjjetent  to  hold  an  inquest  over  a  man 
who  falls  prostrate  upon  this  floor  but 
one  who  is  sliilled  in  the  science  of  medi- 
cine and  surgery.  Think  of  the  conse- 
quences !  I  am  not  here  to  make  a  speech 
to  these  intelligent  delegates,  but  I  ask 
them  to  consider  for  one  moment  the 
object  of  the  office  of  coroner  and  to  con- 
sider what  ought  to  be  his  qualifications. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  delegate  from 
Montgomery  (Mr.  Corson.) 

The  amendment  was  rejected  ;  there 
being,  on  a  division  :  Ayes  twenty-six : 
less  than  a  majority  of  a  quorum. 

Mr.  Kaine.  Mr.  Chairman  :  I  move  to 
strike  out  the  whole  section  and  substitute 
therefor  the  third  section  of  the  sixth 
article  of  the  present  Constitution,  as  fol- 
lows : 

"Prothonotaries  and  clerks  of  the  seve- 
ral courts  other  than  the  Supreme  Court, 
recorders  of  deeds  and  registers  of  wills 
shall,  at  the  timesand  placesof  election  of 
representatives,  be  elected  by  the  quali- 
fied electors  of  each  county,  or  the  dis- 
tricts over  which  the  jurisdiction  of  said 
courts  extends,  and  shall  be  commission- 
ed by  the  Governor.  They  shall  hold 
their  offices  for  three  years,  if  they  shall 
so  long  behave  themselves  well,  and 
until  tlieir  successors  shall  be  duly  quali- 
fied. The  Legislature  shall  provide  by 
law  the  number  of  persons  in  each  county 
who  shall  hold  said  offices,  and  how 
many  and  which  of  said  offices  shall  be 
hejd  by  one  person.  Vacancies  in  any  of 
the  said  offices  shall  be  filled  by  appoint- 
inenis,  to  ue  made  by  tiie  Governor,  to 
continue  until  the  next  general  election, 
and  until  successors  shall  be  elected  and 
qualified  as  aforesaid." 

That  is  the  old  Constitution,  and  I  think 
it  covers  the  whole  ground,  and  is  all  we 
need, 

The  Chairman-.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Faj-ette  (Mr.  Kaine.) 

The  amendment  was  rejected  ;  there  be- 
ing on  a  division,  ayes  twenty-two ;  less 
than  a  majority  of  a  quorum. 

Mr.  Brodhead.  I  offer  the  following 
to  take  the  jjlace  of  the  proviso  after  the 
word  "law,"  in  line  four 

Mr.  Corson.  I  move  a  call  of  the 
House.    There  is  not  a  quorum  here.  My 


amendment  was  rejected  for  want  of  a 
quorum. 

The  Chairman.  The  Clerk  reports  to 
the  Cliairman  that  there  are  sixty-seven 
members  present,  which  is  a  quorum. 
The  amendment  of  the  delegate  from 
Northampton  (Mr.  Brodhead)  will  be 
read. 

The  Clerk.  The  amendment  is  to  in- 
sert in  i^Iace  of  the  proviso  beginning  in 
line  four,  the  following : 

"That  the  Legislature  may  declare 
what  offices  shall  be  incompatible  ;  and 
no  sheriff  or  treasurer  shall  be  eligible  for 
the  term  next  succeeding  the  one  for 
which  he  was  elected." 

The  amendment  was  agreed  to ;  there 
being  on  a  division,  ayes  thirty-six;  noes 
eighteen. 

Mr.  CoBsoN.  That  makes  only  fiftj'- 
four  members  voting. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  Ross.  I  propose  to  amend  the  sec- 
tion as"follows:  "In  the  third  line  after 
the  word  "attorneys,"  I  move  to  insert 
the  words  "superintendents  of  public 
schools." 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Bucks. 

Mr.  Ross.  I  am  informed  bj^  the  gen- 
tleman behind  me  that  the  report  of  the 
Committee  on  Education  includes  this 
amendment  that  I  have  proposed.  If  that 
be  the  fact,  I  desire  to  withdraw  it. 

The  Chairman.  The  amendment  is 
withdrawn.  The  question  i-ecurs  on  the 
section  as  amended. 

Mr.  MacConnell.     Let  it  be  read. 

The  Clerk  read  the  section,  as  follows  : 

"County  officers  shall  consist  of  sheriffs, 
coroners,  prothonotaries,  registers  of  wills, 
recorders  of  deeds,  county  commissioners, 
county  treasurers,  county  surveyors, 
county  auditors,  clerks  of  the  courts, 
district  attorneys,  and  such  others  as  may 
from  time  to  time  be  established  by  law  : 
Provided,  That  the  Legislature  may  de- 
clai'e  what  offices  shall  be  incompatible, 
and  no  sheriff  or  treasurer  shall  be  eligi- 
ble for  the  term  next  succeeding  the  one 
for  which  he  was  elected." 

The  section  as  amended  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

Tlie  Clerk  read  section  two,  as  fol- 
lows : 

Section  2.  County  officers  shall  be 
elected  at  the  general  elections  and  shall 
hold  their  offices  for  such  terms  as  mav 
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be  prescribed  by  law.  All  vacancies 
shall  be  filled  in  such  manner  as  the  Leg- 
islature may  direct. 

Mr.  MaoConnell.  I  move  to  amend 
by  striking  out  the  words  "such  ternas  as 
may  be  prescribed  by  law,"  and  inserting, 
"the  term  of  three  years,  ii"  they  shall  so 
long  beliave  themselves  well,  and  until 
their  successors  are  duly  qualified."  That 
is  the  phraseology  of  the  old  Constitution. 

The  amendment  was  agreed  to,  there 
being  on  a  division,  ayes  thirty-seven, 
noes  twenty-t  hree. 

The  Chairman.  The  question  recurs 
on  the  section  as  amended. 

Mr.  FuNCK.  I  offer  the  following 
amendment,  to  come  in  at  the  end  of  the 
section  : 

"And  it  shall  be  the  duty  of  the  county 
treasurer  to  collect  all  State,  county,  and 
local  taxes  of  every  kind  assessed  within 
the  limits  of  such  county." 

Mr.  LiLL,Y.  I  am  strongly  in  favor  of 
such  legislation  as  that,  but  I  do  not 
know  that  it  is  necessary  to  have  it  in  the 
Constitution.  I  believe  we  should  have 
a  county  treasurer  to  collect  the  taxes; 
but  whether  the  specificrequirement  that 
he  shall  collect  all  taxes  ought  to  be  in 
the  Constitutio^n,  I  am  not  so  certain. 

The  Chairman.  The  question  is  on  the 
amendment  of  the  delegate  from  Leba- 
non  (Mr.  Funck.) 

The  amendment  was  rejected. 

The  question  recurring  on  the  section  as 
amended,  it  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  section  three.as  follows : 

Section  3.  All  countj~,  township  and 
borough  officers  who  recei  ve  compensation 
for  their  si^rvices  shall  be  paid  by  salary, 
to  be  prescribed  by  law;  and  all  fees  at- 
tached to  any  county,  township,  or  bor- 
ough office  shall  be  received  by  the  pro- 
per officer  for  and  on  account  of  the  State, 
county,  township,  or  borough,  as  may  be 
directed  bylaw:  Provided,  however,  That 
the  annual  salary  of  any  such  otflcer 
shall  not  exceed  the  aggregate  yearly 
amount  of  fees  ollected  by  him. 

Mr.  D.  N.  White.  I  offer  the  following 
amendment,  to  come  in  at  the  end  of  the 
section  : 

•'After  the  payment  of  clerk  hire  and  all 
other  expenses  of  his  office." 

The  section  as  now  arranged  would  give 
the  officer  all  the  fees  of  the  office  without 
requiring  hitn  to  pay  for  his  clerks  and 
other  office  expenses.    The  amendment  I 


have  offered  simply  provides  that  the  of- 
ficer shall  piy  his  clerks"  salaries  and  his 
office  expenses  out  of  his  fees. 

Mr.  Hazzard.  T  do  not  see  that  the 
amendment  will  effect  that  purpose  any 
better  than  the  secMon  itself.  The  section 
provides  that  the  salary  of  an  officer  who 
is  paid  by  fees  under  our  present  system 
shall  not  exceed  the  annuil  amount  of 
fees  collected  by  him.  If  his  fees  are  paid 
into  the  general  treasury,  of  course  the 
expenses  of  the  office  when  the  fees  are 
received  will  be  piid  out  of  thit  tre  isurv. 
The  clause  should  be  left  as  reported,  strik- 
ing out  the  proviso  that  savs  his  salary 
shall  not  be  larger  than  his  fees.  That 
would  present  to  the  office  a  constant  in-  . 
centive  to  increase  his  fees  as  much  as  pos- 
sible. 

The  Chairman.  The  question  is  upon 
the  amendment. 

The  amendment  was  rejected,  ayes  thir- 
teen, less  than  a  majority  of  a  quorum. 

Mr.  Hemphill.  1  now  move  to  amend 
by  strikintr  out  all  after  the  word  "law" 
in  the  first  sentence. 

Mr.  Lilly.  Road  the  part  to  be  stricken 
out. 

The  Clerk  read  the  words  proposed  to 
be  stricken  out,  as  follows : 

"And  all  fees  attached  t»  any  county, 
township,  or  borough  office,  shall  be  re- 
ceived by  the  proper  officer  for  and  on  ac- 
count of  the  State,  county,  township,  or 
borough,  as  may  be  directed  by  law  :  Pro- 
vided, however,  That  the  annual  salary  of 
any  such  officer  shall  not  exceed  the  ag- 
gregate yearly  amount  of  fees  collected  by 
him." 

On  the  question  of  agreeing  to  the 
amendment  of  Mr.  Hemphill,  a  division 
was  called  for,  which  resulted  twenty- 
eight  in  the  affirmative.  This  being  less 
than  a  majority  of  a  quorum,  the  amend- 
ment was  rejected. 

Mr.  Hemphill.  I  ask  that  the  other 
side  be  counted. 

Mr.  CoRBETT.  I  rise  to  a  question  of 
order.  The  gentleman  has  no  right  to  call 
for  the  negative  vote  when  there  is  not  a 
majority  of  a  quorum  voting  in  the  affirm- 
ative. 

The  Chairman.  The  Chair  will  in- 
form the  gentleman  from  Chester  (Mr. 
Hemphill)  that  the  Clerks  report  sixty- 
nine  members  present  in  the  Hall. 

Mr.  Lear.  1  desire  to  propose  an 
amendment.  I  joined  in  the  report  of 
this  Committee  on  County,  Township 
and  Borough  Officers  when  it  was  con- 
cluded, although  I  did  it  under  protest. 
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But  T  thongbt  the  report  would  be  written 
out  a  little  differentlv  from  the  plan 
which  has  been  here  submitted.  Now  T 
move  to  amend  by  striking  out  the  words 
"townsliip  or  borougli,"  in  each  of  the 
three  places  where  they  occur. 

I  do  not  think  that  township  and  hor- 
ongh  offices  ought  to  be  compensated  hy 
sal;ir3^  Constables  and  justices  of  the 
peace  ought  not  to  be  included  in  the  pro- 
visions of  this  section.  Tliey  should  not  be 
classed  under  this  term  of  "salary,"  nor 
do  I  think  that  the  Committeeon  County, 
Township  and  Borough  Officers  ever  so 
agreed,  unless  it  was  at  a  meeting  when 
I  was  not  present. 

Mr.  S.  A.  PuRVTANCE.  I  trust  the 
amendment  oti'ered  by  the  gentleman 
from  Bucks  will  not  prevail.  The  Com- 
mittee on  County,  Township  and  Borough 
Officers  very  well  considered  the  force  of 
the  term  "saUiry,"and  upon  examina- 
tion it  was  found  to  apply  as  well  toa/;er 
diem  allowance  as  to  a  fixed  compensa- 
tion paid  at  stated  intervals.  Therefore 
they  inserted  it. 

Mr.  Hazzabd.  May  1  ask  the  gentle- 
man a  question? 

Mr.  S.  A.  PuRViANCE.    Certainly. 

Mr.  Hazzard.  How  would  you  ascer- 
tain the  salary  of  a  justice  of  the  peace? 

Mr.  Ross.    Or  of  a  constable  ? 

Mr.  S.  A.  PuRViANCE.  That  need  not 
be  done.  As  provided  for  in  the  section, 
that  would  be  provided  for  by  law,  and 
the  Legislature  cm  provide  that  a  justice 
of  the  peace  or  a  constable  shall  receive  a 
salar}^  of  so  much,  whatever  the  amount 
may  be.-  It  may  be  ?300,  $500,  or  $600,  or 
any  amount  which  may  be  fixed  by  the 
Legislature. 

Mr.  Corson.  I  understood  the  amend- 
ment proposed  by  the  gentleman  from 
Bucks  to  be  too  broad  in  its  application, 
because  as  the  section  now  reads  his 
amendment  would  include  supervisors  of 
roads,  constables,  justices  of  the  peace,  as- 
sessors and  all  sucii  officers ;  and  certain- 
ly that  is  not  what  he  meant. 

Mr.  S.  A.  PiTRViANCE.  I  simply  wish 
to  say,  in  answer  to  the  gentleman  from 
Montgomery,  (Mr.  Corson,)  that  if  he 
looks  at  the  preceding  part  of  the  section 
he  will  find  that  it  relates  only  to  the  re- 
ceipt of  money  belonging  to  the  State,  or 
a  county,  or  a  township,  and  surely  the 
rule  w^hich  applies  to  that  is  a  proper 
one. 

Mr.  Mann.  If  I  understand  this  sec- 
tion, it  provides  that  every  count}'  officer 
who  receives  compensation  for  his  ser- 


vices shall  bo  pvid  a  salary.  Tliat  is  a 
constitutional  in'prf(>ronce  with  a  very 
numerous  class  of  officers  in  this  Com- 
monwealth who  will  be  very  largely  af- 
fected by  it;  and  for  what  earthly  reason 
is  it  necessary  thit  we  sliould  lU'ike  this 
interference?  Surely  no  evil  has  grown 
up  out  of  the  compensitioii  of  supervi- 
sors, constables  and  justices  of  the  peace, 
by  fees  and  not  by  ssilaries. 

Mr.  Andrew  Rawo.  Are  not  supervi- 
sors paid  a  salary  now  ? 

Mr.  Mann.     No,  sir. 

Mr.  Andrew  Rked.  They  get  a  per 
diem  pay,  and  that  is  as  mucli  a  salary  as 
if  the}'  were  paid  an  annuiil  sum. 

Mr.  Mann.  A  sdary  means  only  an 
amount  tliat  is  paid  by  the  year. 

Mr.  Andrew  Reed.     No,  sir. 

Mr.  Mann.  What  then?  What  is  the 
idea  of  a  salary?  ('ertainly  an  amount 
that  is  annually  paid.  That  is  the  lan- 
guage of  this  section.  It  savs  that  "the 
annual  salary  of  any  such  oF.c^r,"  <fec. 
There  is  no  other  meaning  whii-h  can  be 
attached  to  this  section  except  that  of  an- 
nual salaries. 

This  is  an  unnecessary  interference  with 
a  majority  of  all  the  officers  of  this  ^^'om- 
monwealth.  There  has  been  no  call  for  it, 
and  it  will  create  irritation  and  uneasi- 
ness without  any  corresponding  good  to 
compensate  for  it. 

Mr.  Andrew  Reed.  I  wish  to  state  as 
a  member  of  the  Committee  on  County, 
Township  and  Borough  Officers,  that  this 
very  subject  came  up  before  us,  and  was 
thoroughly  discussed;  bttt  it  was  not  the 
intention  of  the  committee  to  cha?ige  the 
pay  of  supervisors  and  sucli  officers  as  are 
now  paid  a  per  diem.  Su  pervisors  are  now 
paid  so  much  a  day  for  every  day  that 
they  work.  The  term  "  salary  "  will  ap- 
ply to  them  or  to  any  other  officers  who 
are  paid  a  per  diem  as  well  as  it  will  to 
those  who  receive  an  annual  compensa- 
tion. 

Mr.  Wherry.  Will  the  gentleman 
from  Mifflin  permit  a  question? 

Mr.  Andrew  Rrrd.    Certainly. 

Mr.  Wherry.  How  are  the  treasurers 
of  school  funds  paid  ? 

Mr.  Andrew  Reed.    I  do  not  know. 

Mr.  Wherry.  They  are  paid  a  per- 
centage, and  so  are  collectors  of  taxes. 

Mr.  Andrew  Reed.  Well,  I  see  no 
reason  why  the  treasurer  of  a  school 
board  or  a  collector  of  taxes  should  not 
be  paid  a  salary  as  well  as  anj'  one  else, 
provided  that  salary  does  not  amount  to 
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more  than  the  aggregate  yearly  amount 
of  fees  collected. 

The  Chairman.  The  question  is  upon 
the  amendment  of  the  gentleman  from 
Bucks,  (Mr.  Lear,)  to  strike  out  the  words 
"township  or  borough  ofiicers,"  wherever 
they  occur. 

On  the  question  of  agreeing  to  the 
amendment  proposed  by  Mr.  Lear,  a  di- 
vision was  called  for,  which  resulted  forty- 
three  in  the  afiEirmative  and  sixteen  in 
the  negative.  So  the  amendment  was 
agreed  to. 

The  Chaibman.  The  question  recurs 
on  the  section  as  amended. 

The  section  as  amended  was  agreed  to. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows : 

Section  4.  The  salary  of  no  county, 
township  or  borough  officer  shall  be  in- 
creased after  his  election  or  during  the 
term  for  which  he  was  elected. 

Mr.  Lilly.  I  move  to  amend  by  strik- 
ing out  the  words  "  township  or  borough," 
so  as  to  make  it  correspond  with  the  fore- 
going section. 

Mr.  T.  H.  B.  Patterson.  I  thought 
to  render  that  motion  unnecessary  by  call- 
ing the  attention  of  the  committee  of 
tlie  whole  to  the  fact  that  this  section  is 
more  than  covered  by  the  fifteenth  section 
of  the  article  on  legislation  as  already 
adopted : 

"No  law  shall  extend  the  term  of  any 
public  officer,  or  increase  or  diminish  his 
salary  or  emoluments  after  his  election  or 
appointment." 

That  covers  the  whole  ground  of  this 
section,  and  the  section  should  therefore 
be  voted  down. 

The  Chairman.  The  question  is  on 
the  amendment  of  the  gentleman  from 
Carbon. 

The  amendment  was  agreed  to. 

The  Chairman.  The  question  is  on 
agreeing  to  the  section  as  amended. 

On  the  question  of  agreeing  to  the  sec- 
tion, a  division  was  called  for,  which  re- 
sulted twenty-eight  in  the  affirmative. 
Tliis  being  less  than  a  majority  of  a  quo- 
rum the  section  was  rejected. 

The  Chairman.  The  next  section  will 
be  read. 

The  Clerk  read  as  follows: 

Section  5.  The  Legislature  shall  pro- 
vide by  law  for  tlie  strict  accountability 
of  all  county,  township,  and  borough  of- 
ficei's,  as  well  for  the  fees  which  may  be 
collected  by  them  as  for   all  public   or 


municipal  moneys  which  may  be  paid 
to  them. 

Mr.  Worrell.  This  simply  states  a 
principle.  I  do  not  understand  that  it  is 
of  any  importance  in  this  report.  It 
merely  says  that  the  Legislature  shall 
provide  for  the  strict  accountability  of 
certain  officers  for  certain  moneys.  I  do 
not  know  tliat  it  will  have  any  practical 
or  operative  effect,  if  adopted. 

Mr.  Beebe.  I  move  to  amend  by  strik- 
ing out  all  after  the  word  "officers"  down 
to  and  including  the  word  "for"  before 
"all  public."    I  want  the  section  to  read  : 

"The  Legislature  shall  provide  by  law 
for  the  strict  accountability  of  all  countj^ 
township  and  borough  officers  for  all 
public  or  municipal  moneys  which  may 
be  paid  to  them." 

I  want  the  public  officers  to  be  account- 
able for  the  moneys  of  the  public  and 
not  the  fees  which  belong  to  themselves. 

The  Chairman.  The  question  is  upon 
the  amendment. 

The  amendment  was  rejected. 

On  the  question  of  agreeing  to  the  sec- 
tion, a  division  was  called  for,  which  re- 
sulted forty-six  in  the  affirmative,  and 
eleven  in  the  negative.  So  the  section 
was  agreed  to. 

The  Chairman  The  next  section  will 
be  read. 

The  Clerk  read  as  follows : 

Section  6.  Any  person  shall  be  eligible 
for  election  to  any  office  of  any  county, 
township  or  borough  respectively,  of 
which  he  is  a  qualified  elector. 

Mr.  Brodhead.  I  move  to  amend  by 
striking  out  the  word  "borough."  I 
think  that  the  time  will  come  some  of 
these  days,  when  the  Legislature  will 
probably  desire  to  have  the  power  of  say- 
ing who  shall  hold  offif'A  in  a  borough  and 
distribute  the  money  of  that  borough, 
and  I  want  this  left  open  to  the  Legisla- 
ture if  possible. 

The  amendment  was  rejected. 

Mr.  BucKALEW.  I  suppose  the  effect 
of  this  section  will  be  to  prevent  the 
Legislature  from  reqnr"; r.g  fijiything  more 
than  ordinary  residence,  and  also  to  pre- 
vent them  from  requiring  for  municipal 
purposes  that  a  person  shall  be  an  owner 
of  real  estate.  We  have  that  in  another 
jjart  of  the  Constitution.  The  only  effect 
of  this  section  will  be  to  prevent  the  Leg- 
islature from  making  special  qualifica- 
tions for  office-holding  in  a  municipality 
with  regard  to  residence  and  payment 
of  taxes  beyond  the  qualifications  of  an 
elector.    That  is  proper. 
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The  Chaikmax.  The  question  is  upon 
the  section. 

On  the  question  of  agreeing  to  the  sec- 
tion, a  division  was  called  for,  which  re- 
sulted thirty -nine  in  the  affirmative  and 
lifteen  in  the  negative ;  so  the  section 
was  agreed  to. 

The  Chairjiax.  The  report  has  been 
gone  through  with. 

Mr.  BiCKAi.EW.  Mr.  Chairman :  I 
have  been  unanimously  instructed  by  the 
Committee  on  Suffrage,  Election  and 
Representation  to  present  the  following 
additional  section : 

"In  elections  of  county  commissioners 
and  county  auditors,  each  elector  may 
cast  all  his  votes  for  a  smaller  number  of 
persons  than  the  whole  number  to  be 
chosen,  and  candidates  highest  in  vote 
shall  be  declared  elected.  Three  commis- 
sioners and  three  auditors  shall  be  chosen 
in  each  county  at  the  gonei-al  election  in 
1875  and  every  third  year  thereafter, 
NS"l:ose  terms  shall  commence  on  the  first 
Monday  of  January  next  following  their 
election  ;  and  the  terms  of  commissioners 
and  auditors  hereafter  elected  prior  to 
187o  shall  expire  with  that  year.  Casual 
vacancies  in  the  oflices  of  county  commis- 
sioner and  county  auditor  shall  be  filled 
by  the  courts  of  common  pleas  of  the  re- 
spective counties  in  which  such  vacancies 
t5hall  occur  bj'  the  appointment  of  an  elec- 
tor of  the  proper  county  who  shall  have 
voted  for  the  commissioner  or  auditor 
whose  place  is  to  be  filled." 

Mr.  Chairman,  I  know  the  committee 
is  tired,  I  certainly  am  myself,  of  this 
protracted  session,  and  hardly  in  a  con- 
ilition  to  enter  upon  the  consideration  of 
an  important  question. 

This  amendment,  it  will  be  seen,  pro- 
vides, to  state  it  in  short,  that  the  minor- 
ity in  each  county,  where  it  exceeds  one- 
third,  shall  choose  one  of  thecommission- 
ers  and  one  of  the  county  auditors,  and 
make  provision  for  the  filling  of  vacan- 
cies in  accordance  with  this  regulation  by 
the  courts  of  common  pleas  of  the  respec- 


tive counties.    That  is  its  effect  and  optr- 
ation. 

I  beg  leave  to  say  that  the  Committes 
on  Suffrage  have  been,  so  far  Jis  the  com- 
mittee have  been  convened,  a  majority  of 
them  unanimously  in  favor  of  ti  is  provi- 
sion, witliout  reference  to  their  opinions 
with  regard  to  the  application  of  what  if 
called  minoritj'^  representation  in  other 
cases. 

Ikit,  Mr.  Chairman,  I  am  very  relu<(- 
tant  to  have  this  subject  urged  upon  ttie 
committee  of  the  whole  when  it  is  fa- 
tigued and  when  a  quorum  of  members 
are  absent.  I  suggest,  therefore,  that  it 
be  not  urged  to  a  final  disposition  if  any 
gentlemen  desire  to  debate  it. 

Mr.  Whkrrv.  Mr.  Chairman :  I 
move  that  the  committee  of  the  whole 
rise,  report  progress  and  ask  leave  to  sit 
again. 

The  motion  was  agreed  to,  ayes,  forty- 
two;  noes  not  counted.  The  committee 
rose. 

Tlie  President  having  resumed  the 
chair,  the  Chairman  (Mr.  J.  W.  F. 
White,)  reported  that  the  commi'ttee  of 
the  whole  had  had  under  consideration 
the  article  reported  by  the  Committee  on 
County,  Township  and  Borough  Otficers, 
and  had  instructed  him  to  report  progress 
and  ask  leave  to  sit  again. 

Leave  was  granted  the  committee  o! 
the  whole  to  sit  again  on  Monday  next. 

Mr.  Lilly.     I  move  that  we  adjourn. 

Mr.  T.  H.  B.  Patterson.  1  move  that 
the  Convention  now  resolve  itself  into 
committee  of  tlie  whole  on  the  article  for 
future  amendments. 

The  President  pro<e?n.  A  motion  Jias 
been  made  to  adjourn. 

jSIr.  Lilly.  1  insist  on  the  motion  to 
adjourn. 

The  motion  was  agreed  to  ;  ayes,  forty- 
two  ;  noes,  fourteen  ;  and  (at  two  o'clock 
and  thirty  minutes  P.  M.)  the  Convention 
adjourned  until  half-past  nine  o'clock  A. 
M.  on  IMondav- 
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Page  60S,  first  column,  sixteenth  line  from  bottom,  for  "her "'  read  "per," 
Page  607,  second  column,  twenty-fifth  line  from  top,  for  "  character"  read  "  charter.'' 
Page  626,  first  column,  thirtieth  hne  from  top,  for  "their"  read  "there." 
Page  666,  second  column,  thirtieth  line  from  top,  for  "  H.  W.  Smith  "  read  "  W.  H. 
Smith." 

Page  659,  second  column,  fifteenth  and  seventeenth  lines  from  top,  for  '^  magna  char- 
ier" read  "  magna  charta.'' 
Page  68],  first  column,  eighteenth  line  from  top,  for  "  Ithmiel"  read  "  Ithuriel." 
Page  750,  first  column,  fifteenth  line  from  bottom,  for  "God"  read  "food." 
Page  754,  first  column,  twenty-eighth  line  from  top,  for  "  absurd"  read  "absolute." 
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A. 

Absence,  leaves  of,  granted  to — 

Mr.  Alricks 644 

Mr.  Armstrong 395 

Mr.  Biddle 295,  555 

Mr.  Broomall 095 

Mr.  Church 342 

Mr.  Clark 742 

Mr,  Cochran 246,  742 

Mr.  Craig 644 

Mr.  Cronniiller 741 

Mr.  Curtin 695 

Mr.  Darlington 246,  695 

Mr.  Davis 695 

Mr.  Dodd 246 

Mr.  Dunning 741 

Mr.  Elliott 742 

Mr.  Ewing 644 

Mr.  Finney 555 

Mr.  Futick 644 

Mr.  Gilpin 695 

Mr.  Hanna 189 

Mr.  Hazzard 555 

Mr.  Horton 342 

Mr.  Hunsicker 644 

Mr.  Landis 555 

Mr.  M'Clean 555 

Mr.  M'Culloch 742 

Mr.  M'Murray 741 

Mr.  MacVeagh 555 

Mr.  Minor 695 

Mr.  Mott 246 

Mr.  Niles 742 

Mr.  H.  W.  Palmer 246 

Mr.  Purinan 318 

Mr.  Reynolds 742 

Mr.  Simpson 555 

Mr.  Harry  White 695 

Mr.  Woodward 240 

Mr.  Wright 695 

Absentees,  resolution  to  censure 558 

resolution  relative  to  arrest  of,  by 
Sergeant-at-Arms,    595;    adopted 

by  yeas  and  nays 596 

personal  explanations  of..  .  597,  598,  599 

Accounts  and  Expenditures,  report  of 
committee  on 27,  246,  252 

Ac'HENBACH,  Georoe    A.,    delegate 
XVIIIth  district : 
resolution  submitted  by — 
relative  to  restoration  of  Indepen- 
dence Hall 044 


Adams  county,  petition  of  citizens  of, 
asking  for  recognition  ot  Al- 
mighty God  in  Constitution 135 

Addicks,  John  E.,  delegate  lid  dis- 
trict : 

incidental  remarks  by 294,  593,  595 

Adjournment,   resolution  relative  to 

sine  die,  189;  postponed 191 

Agriculture,     Mining,    Manufactures 
and  Commerce,  article  on  : 
section  1.    Relative  to  legal  rate  of 

interest,  considered 489 

amendment  of  Mr.  A.  Reed,  490; 

rejected 550 

remarks  on,  by — 

Mr.  Broomall 528 

Mr.  Carey 490,  530,  631,  532,  533 

Mr.  Dunning 545 

Mr.  Ewing 504 

Mr.  Hazzard 534,536,  547 

Mr.  Heverin 53G 

Mr.  Knight,  506,  507,  509,  510,  511, 

519,  521,  531,  533. 

Mr.  MacVeagh 544 

Mr.  Mann 546,547 

Mr.  Patton 527 

Mr.  J.N.  Purviance 528 

Mr.  Simpson 537 

Mr.  Struthers 548 

Mr.  J.  Price  Wetherill 523,  524, 

520,  527,  530. 

the  section  was  not  agreed  to,  550 ; 
motion  to  reconsider  lost,  553. 

section  2.  Relative  to  establishment 
of  mining  schools,  considered,  550; 

the  section  was  not  agreed  to 550 

section  3.  Relative  to  combinations 
of  employers  or  employed,  con- 
sidered, 550. 

amendment  of  Mr.  Mott,  550;  re- 
jected, 551. 

amendment  of  Mr.  Struthers,  550  ; 
rejected,  551. 

the  section  was  not  agreed  to 551 

section  4.  Legislature  to  provide  for 
regulation  of  mines,  manufacto- 
ries, itc,  considered,  551. 

the  section  was  not  agreed  to 552 

section  5.  Legislature  to  regulate 
by  law  the  manufacture  and  sale 
of  carbon  oil,  considered,  502. 

the  section  was  not  agreed  to, 562 
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Agriculture,  Mining,  &c.— Continued. 
section  6.  Legislature  to  provide  for 
equitable  assessments  of  benetits 
in  favor  of  mine  owners  and  ope- 
rators, considered,  5(j2. 
amendment  of  Mr.  Darlington,  5G5  ; 
rejected,  565. 

the  section  was  not  agreed  to 

new  section  proposed  by  Mr.  An- 
drew Reed,  "that  the  rate  of  in- 
terest sliall  be  fixed  by  law,"  con- 
sidered, 565. 
amendment  of  Mr.  W.  H.  Smith, 

566;  rejected,  575. 
remarks  on,  by — 

Mr.  Broomali •'>75, 

Mr.  Carey 569, 

Mr.  Knight 5GS,  560,  572, 

Mr.  W.  H.  Smith 565,  566, 

Mr.  Harry  White. 571,  572, 

the  section  was  not  agreed  to 

article  on,  negatived 

AiNEY,   William    H.,    delegate    at 
large : 

incidental  remarks  by 537, 

remarks  by — 

on  compensation  of  members 

Aldermen,  qualifications  of  (see  Jus- 
tice of  the  Peace.) 
election    of    and    establishment  of 

justices'  courts : 
remarks  on,  l)y — 

Mr.  Alricks 

Mr.  Armstrong 273,  290,  296, 

Mr.  Biddlft 290, 

Mr.  Bo3^d 

Mr.  Broomali 

Mr.  Buckalew..  268,  277,  302,  303, 

Mr.  Campbell ;..  305, 

Mr.  Carter 

Mr.  Cassid}^ 312, 

Mr.  Cuyler 279,280, 

Mr.  Ewing 281,  283,  316, 

Mr.  Hanna 

Mr.  Hay 

Mr.  Hazzard 

Mr.  Littleton 

Mr.  MacVeagh 

Mr.  Minor 

Mr.  Patterson 

Mr.  .1.   N.  Purviance,  270,  275, 
284,  206. 

INIr.  J.  R.  Read 285, 

jMr.  Simpson 

Mr.  Temple 287, 

Mr.  Walker 

Mr.  Wherry 

Mr.  J.  W.  F.  White 


')65 


570 
573 
574 
573 
576 
576 


609 
703 


314 
314 
291 
288 
268 
310 
315 
284 
313 
315 
317 
207 
276 
300 
286 
270 
307 
278 


286 
283 
312 
311 
293 
308 


Allegheny  county,  memorials  from 
citizens  of,  asking  for  the  recogni- 
tion of  Almighty  God  in  Consti- 
tution  73,  446,  513,  599 

vesting  the  judicial  power  in,  see 
judiciary  article,  section  5. 
Allentovvn,  communication  from  the 
mayor  of,  inviting  Convention   to 

meet  in  said  city 513 

Alricks,  Hamilton,  delegate  Xllth 
district : 

leave  of  absence  granted  to G44 

incidental  remarks  by.  111,  162,  189, 
241,  260,  264,  273,  315,  325,  373,  455. 
remarks  by — 

on  death  of  Mr.  M'Allister 97 

on    compensation    of    officers   of 

Philadelphia  courts 204 

on  establishment  of  police  courts,  314 
on  the  establishment  of  courts  of 

probate 384 

on  dispensing  with  trial  by  jury 

in  civil  cases 464 

Amendments,  report  relative  to  rati- 
fication of 693 

Andrews,    George     W.,    delegate 
XXVIIth  district : 
petition  presented  bj^ — 
from  citizens  of  Jefferson  county, 
asking  for    recognition   of   Al- 
mighty God  in  the  Constitution,  599 
Armstrong,  William  H.,  delegate 
at  large  : 

leave  of  absence  granted  to 395 

incidental  remarks  by,  53,  70,  71, 
72,  74,  86, 109,  110,  111,  113,  115, 119, 
121,  143,  148,  157,  158,  160,  161,  162, 
163,  164,  165,  166,  182,  183,  184,  213, 
214,  215,  216,  228,  231,  232,  234,  235, 
253,  254,  255,  256,  257,  258,  259,  260, 
261,  267,  271,  278,  203,  294,  303,  304, 
309,  317,  318,  319,  320,  351,  367,  368, 
369,  370,  371,  372,  373,  374,  376,  377, 
378,  379,  380,  384,  386,  387,  388,  389, 
391,  393,  394,  395. 
remarks  by — 
on  the  powers  of  the  Supreme 
Court,  27,  28,  41,  42,  43,  44,  45,  46, 
49,  50,  68,  69. 
on    election    of    Supreme    Court 

judges  by  districts 57 

on  election  of,  by  cumulative  vot- 
ing  87,  90 

on  election  of  judges  ot  court  of 

common  pleas 131 

on    jurisdiction    and    powers   of 
common  pleas  judges,  143,  147, 
150,  152,  156,  157. 
on  the  orphan  court  system,  219, 
221,  327. 
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Armstrong,  Wji.  11.— Continued. 
remarks  by — 
on  removal  of  an  indictment  to 

Supreme  Court 23i,  238 

on     establishment     of      probate 

courts 256 

on  establishment  of  police  courts, 

273,  290,  296,  314. 
on  the  compensation  and  retiring 
of  judges,  353,  358,  359,  360,  362, 
365, 
Associatejudges,  abolishment  of  office 
of: 
remarks  on,  bj' — 

Mr.  Baer 415 

Mr.  Beebe 432 

Mr.  Bigler 431 

ilr.  Bowman 416,  428 

Mr.  Boyd 430 

Mr.  Buckalew 429 

Mr.  Clark 417 

Mr.  Darlington 423,  424 

Mr.  De  France 414 

Mr.  Fulton 411,  432 

Mr.  Kaiiie 430 

Mr.  Landis 431 

Mr.  Lawrence 433,  434 

Mr.  M'Murray 420,421,  422 

Mr.  Metzger 412 

'Mr.  S.  A.^  Purviance 409,  423  428 

Mr.  Wherry 410,421,  42» 

Mr.  Wright 422,  423 

,\ss;)ciations,    building  or  loan,  rela- 
tive to G3I 

Associations,  individual  liability  oi  : 
remarks  on,  by — 

Mr.  Bartholomew 641 

Mr.  Bigler 641 

Mr.  Buckalew 638,  640 

Mr.  Orowen 640 

Mr.  J.  P.  Wetherill 638,  639 

Mr.  Woodward 635,  636 

Attainder  not  to  work  coriuption  of 

blood 757 

B. 

Bakr,  Wili,ia3I  J.,  delegate  at  large  : 
resolution  submitted  by — 
relative  to    pay  and   mileage  of 

members  of  Convention 52 

incidental  remarks  by 402,404,  709 

remarks  hy — 
on    election    of    Supreme    Court 

judges  b\  districts 58 

on  abolishing    office  of  associate 

jijclge -il-^) 

Bail,  excessive  not  to  be  required 755 

Bailey,  .John  M.,  delegate  XXIId 
district : 
incidental  remarks  by,  259,  266,  282, 
385,  383,  389,  390,  658. 


Bailey,  John  M. — Continued. 
remarks  by — 

on  death  of  Mr.  M'Allister 102 

Baily,  Joseph,  delegate  XVIIth  dis- 
trict : 

incidental  I'emarks  by 561,  628,  770 

Bakkr,  William  D.,  delegate  IVth  dis- 
trict: 
resolution  submitted  by — 
directing   special    committee    on 
pay  of   members   to  report  on 

compensation  of  ofiicers 603 

Bannan,  'Ihomas  R.,  delegate  Xth 
district : 

incidental  remarks  by 41 

Bardslky,   John,   delegate   1st    dis- 
trict: 

in(--idental  remarks  by 557 

Bartholomew,    Lin.,    delegate    at 
large  : 
incidental  remarks  by,  119, 162,  164, 
131,  214,  225,  228,  236,  314,  380,  B93, 
396,  408,  436,  437,  462,  610,  632,  634, 
673,  689,  690. 
remarks  bj- — 
on    election    of    Supreme    Court 

judges  by  districts 63 

on  the  orphans' court  system 226 

on  establishment  of  police  courts,  313  . 

on  the  retiring  of  judges 351 

on  dispensing  with  trial  by  jury 

in  civil  cases 451 

on  individual  liability  of  associa- 
tions   641 

Bedford,  communication  from  citizens 
of,  inviting  Convention  to  meet  in 

that  borough 3 

motion  to  acccept  postponed 4 

Beebe,   Manly   C,  del.   XXVIIIth 
district : 
Ijetition  presented  by — 

from  citizens  of  Luzerne  county, 
asking    for    recognition  of   Al- 

might}'  God  in  Constitution 3 

incidental  remarks  by,  60.  61,  158, 
19-1,  201,  259,  304,  353,  527,  576,  593, 
6-23,  633,  780. 
remarks  by — 
on  election  of  justices  of  the  peace,  262 
on  abolishing  the  office  of  associ- 
ate judge 432 

BiLDLE,  George  W.,  delegate  Ist  dis- 
trict : 

leaves  of  absence  granted  to 295,  555 

incidental  remarks  by,  68,  125,  16i, 
173,  181,  226,  260,  380,  393,  39.),  408, 
430,  437,  462,  610,  632,  634,  673,  689, 
690. 
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BiDDLE,  Geokge  W. — Continued. 
remarks  by — 
on  the  election  of  Supreme  Court 

judges  by  districts 61 

on    compensation    of    officers   of 

Philadelphia  court?-' 20G 

on  establishing  courts  of  probate..  227 
on  rennoval  of  indictinents  to  the 

Supreme  Court £32 

on  establishing   justices'    courts, 
290,  291. 
BiGi.EK,  William,  delegate: 
communication  presented  by — 
from  Bar  association  of  Clearfield 
county,  in  opposition  to  the  cir- 
cuit court  system 52 

incidental  remarks  by,  87,  260,  310, 
335,  396,  503,  609,  610,  642,  656,  744. 
remarks  by — 

on  the  death  of  Mr.  M'Allister 96 

on  the  election  of  judges  of  Su- 
preme Court 87,  89 

on  the  order  of  business 246 

on  the  election  of  judges  by  the 
cumulative  system  of    voting, 
322,  332. 
on  abolishing  the  office  of  associ- 
ate judge 431 

on  liability  of  franchises,  &c.,  of 

corporations  to  execution...  623,  624 
on  individual  liability  of  associa- 
tions   641 

Black,  Chas.  A.,  delegate  XXVth 
district : 
incidental  remarks  by,  127,  260,  318, 

348,  386,  505,  635,  708,  730. 
remarks  by — 
on  abolishing  the  office  of  associ- 
ate judge 425 

on  liability  of  franchises,  &c.,  of 
corporations  to  execution...  615,616 
Black,  Jeremiah   S.,    delegate    at 
large : 

incidental  remarks  by 709 

remarks  by — 

on  compensation  of  members 704 

Bowman,     Charles     O.,     delegate 
XXXth  district: 
incidental  remarks  by,  242,  253,  258, 
266,  272,  273,  367,  416,  417,  505,  586, 
588,  662,  753,  754,  775. 
remarks  bj' — 
on  the  powers  of   the    Supreme 

Court 17 

on  the  election  of  justices  of  the 

peace 261 

on  abolishing  the  office  of  associ- 
ate judge 416,  428 

on  uniformity  of  practice  in  the 
courts 435 


Bowman,  Charles  O. — Continued. 
remarks  by — 

on  compensation  of  members 515 

on  the  validity  of  existing  char- 
ters having  no  bona  fide  organi- 
zation  584,  585 

Boyd,  James,  delegate  YIth  district : 
requests  to  record  his  vote  on  the 
pay    of   members,  741;    refused, 
741. 
resolution  submitted  by — 

relative  to  sine  die  adjourn inent...  518 
incidental   remarks    by,    114,    171,    325, 
331,  345,  349,  350,  372,  398,  433,  434, 
435,  436,  440,  441,  464,  467,  469,  473, 
485,  505,  527,  741,  743,  744. 
remarks  by — 
on  establishing  of  police  courts...  288 
on  abolishing  the  office  of  associ- 
ate judge 430 

on  uniformity  of  practice  in  the 

courts 439 

on  dispensing  with  trial  by  jury 

in  civil  cases 460,   161 

Bradford  county,  petition  of  citizens 
of,  asking  for  the  recognition  of  Al- 
mighty God  in  the  Constitution 600 

Brodhbad,  Charles,  delegate  Vllth 
district: 
resolution  submitted  by — 

relative  to  pay  of  members 695 

incidental  remarks  by,  266,  267,  368, 
560,  562,  563,  564,  609,  671,  698,  699, 
757,  776,  777,  780. 
Broomall,  John  M.,  delegate    Yth 
district  : 

leave  of  absence  granted  to 695 

petition  presented  by — 
froin  citizens  of  Chester  county 
in  favor  of  partial  female  suf- 
frage   555 

resolution  submitted  by — 
relative  to_per  diem  compensation 

of  members 555 

incidental  remarks  by,  113,  256,  257, 
259,  260,  261,  267,  268,  269,  271,  272, 
314,  318,  367,  406,  407,  408,  436,  438, 
467,  485,  489,  533,  551,  553,  556,  564, 
581,  590,  595.  596,  658,  669,  670,  883, 
741,  742,  743,  745,  758,  759. 
remarks  by — 

on  the  election  of  judges 20 

on  the  circuit  court  system 138 

on  separate  judicial  districts. ..156,  157 
on  the  establishment  of  probate 

courts 255 

on  the  election  of  justices  of  the 

peace 263,  268 

on  the  election  of  judges  by  the 
cumulative  system  of  voting, 
333,  334,  335. 
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Bboomall,  John  M. — Continued. 
remarks  by — 
on  the  drawing  of  warrants  for 
payment  of  Printer  to  Conven- 
tion    446 

on  dispensing  with  trial  by  jury 

in  civil  cases 457 

on    industrial  interests  and  the 

usury  laws 528 

on  establishing  legal  rate  of  inter- 
est  575,  576 

on  the  absorption  of  capital   by 

corporations 628 

on  the  Declaration  of  Rights GGo 

on  the  recognition  of  Almighty 
God   in  the   Constitution,   759, 
760,  761,  763,  770,  772. 
BucKALEW,  Charles    R.,  delegate 
XVth  district : 
report  made  by — 
from     Committee    on    SufTrage, 
Election    and     Representation, 
relative  to  election  boards  and 

contested  elections 773 

incidental  remarks  by,  43,  44,  47,  50, 
68,  72, 86,  122,  141,  147,  149,  162,  165, 
181,  183,  186,  216,  249,  266,  269,  270, 
271,  278,  294,  325,  326,  335,  346,  367, 
369,  377,  378,  399,  406,  407,  408,  442, 
443,  656,  683,  709,  736,  738,  756,  780, 
781. 
remarks  by — 
on  the  election  of  judges  of  Su- 
preme Court  by  districts,  65,  6G, 
67,  70. 
on  the  location  of  the    Supreme 

Court 85 

on  the  election  of  Supreme  Court 
judges  by  the  cumulative  sys- 
tem of  voting 88,  89 

on  the  election  of  j  udges  of  com- 
mon pleas 115,  133,  136 

on  the  payment  of  the  Printer  to 

the  Convention 248,  252 

on    the  establishment    of   police 

courts 277,  302,  303,  310 

on  the  election  of  judges  by  the 
cumulative  system    of  voting, 
319,  320,  321,  348. 
on  abolishing  the  office  of  asso- 
ciate judge 429 

on  stockholders'  election  of  incor- 
porated companies 604 

on  individual  liability  of  associa- 
tions  638,  640 

on  the  Declaration  of  Rights,  666,  607 
on    the   compensation  of    mem- 
bers  703,  704 

on  the  recognition  of  Almighty 
God  in  the  Constitution,  758, 
759,  771. 


Building  and  loan  associations  : 
remarks  on,  by — 

Mr.  Corson  .'. 631,  633,  634 

Mr.  Worrell 632,  633 

Business,  relative  to  order  of: 
remarks  on,  by — 

Mr.  Bigler 246 

Butler  county,  petition  of  citizens  of, 
asking  for  the  recognition  of  Al- 
mighty God  in  the  Constitution, 
135,  573. 

C. 

Cat.vin,  Samuel,  delegate  at  large  : 
report   of    delegates  appointing  in 

place  of  Mr.  M'Allister 397 

oath  of  office  administered  to 741 

Campbell,  Jno.  H.,  delegate  at  large : 
incidental  remarks  bj%  281,  304,  310, 
315,  579,  588,  590,  592,  601,  611,  628, 
739,  763,  770. 
remarks  by — 
on  the  formation  of  judicial  dis- 
tricts    15Z 

on  appointment  of  prothonotaries 

of  courts  of  common  pleas 212' 

on  establishment  of  police  courts, 
305,  315. 
Carbon  oil,  to  provide  for  manufac- 
ture and  sale  of 50:^ 

Carey,  Henry  C,  delegate  at  large 
from  Philadelphia : 
incidental  remarks  by,  507,  509,  510, 

521,  524,  526,  562,  009,  635,  637. 
remarks  bj  — 
on  industrial  interests  and  usury 

laws 

on  establishing  legal  rates  of  in- 
terest   569, 

on  individual  liability  of  stock- 
holders  

on  the  absorption  of  capital  by 

corporations 

Carter,  Henry,  delegate  IXth  dis- 
trict : 
petition  presented  by — 
from  citizens  of  Lancaster  county 
in  favor  of  prohibitory  license... 
incidental  remarks  by,  66,  136,  243, 

283,  299. 
remarks  by — 
on    election   of   Supreme    Court 

judges  by  districts 58 

on  tenure  of  judges  of  Supreme 

Court 89 

on  resolution  limiting  debate 242 

on    the    establishment  of  police 

courts -284 

on  the  compensation  of  members,  514 
on  the  liability  of  franchises,  &c., 
of  corporations  to  execution 625 
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Cassidy,  Lkavis  C,  delegate  at  large 
from  Philadelphia  : 

leave  of  absence  granted  to 600 

Incidental  remarks  by,  69,  213,  214, 
238,  304,  S09,  310,  313,  314,  380,  3S1, 
708. 
remarks  by— 
on    compensation    of    officers    of 

Philadelphia  courts ISo 

on  removal  of  indictments  to  the 

Supreme  Court „ 236 

on    the  establishment    of   police 

courts 312 

on  interference  with  free  exercise 

of  the  right  of  suffrage 675,  676 

Centennial  association.  Women's,  res- 
olution to  grant  use  of  Hall  to 393 

Certiorari,   writs  of.  Supreme   Court 
and  common  pleas  to  have  power 

to  issue 239,  253 

Charters,  the  forfeiture  of 588 

Charters,  validity  of  existing,  having 

no  bfjna  fide  organization 579 

remarks  on,  by — 

Mr.  Bowman 584,585 

Mr.  Clark 586,  587 

Mr.  Cuyler 580,  581,  582,  586 

Mr.  Doda 581,  582 

Mr.  Lear 583,  587 

Mr.  Harry  White 580,  581 

Mr,  J.  W.'f.  White 585,  586 

'Cliase,  Chief  Justice,  resolution  rela- 
tive to  death  of 188 

Chester  countj^,  petition  of  citizens  of, 

in  favor  of  i^artial  female  suffrage...  554 
Church,  PEAKS0N,delegate  XXIXth 
district : 

leave  of  absence  granted  to 342 

<"ircuit  court  system,  resolutiouof  bar 
association  of  Clearfield  county  in 

opposition  to,  presented 52 

Citizens,  right  of,  to  bear  arms 757 

right  of,  to  assemble 757 

•Clark,  G-ii.ks  M.,  delegate  XXIVth 
district : 

leave  of  absence  granted  to 742 

petition  presented  by — 
from  citizens  of  Indiana  county, 
asking  for  the  recognition  of  Al- 
mighty God  in  the  Constitution,      3 
incidental  remarks  by,  377,  588,  500, 
•591,  592,  593,  658,  668,  756,  757,  759. 
jremarks  by — 

on    election    of    Supreme    Court 

judges  by  districts 64 

on  abolishing  the  office  of  associ- 
ate judge 417 

•on  dispensing  with  trial  by  jury 
iu  civil  cases 467,  469 


CiiARK,  GiiiES  M. — Continued. 
remarks  by — 
on  validity   of   existing  charters 
having  no  bona  fide  organiza- 
tion  580,  587 

on  the  Declaration  of  Rights,  647, 
648,  654. 
Clearfield  county,  resolution   of  bar 
association  of,  relative  to  the  cir- 
cuit court  system 52 

(JocHRAX,  Thomas  E. (delegate  XXth 
district : 
leaves  of  absence  granted  to...  246,  742 
pei'sonal  explanation  by,  relative  to 

absence  without  leave 598 

incidental  remarks   bj'-,   42,  51,  81, 
110,  122,  449,  002,  Oil,  013,  699,  744, 
739. 
remarks  by — 

on  the  death  of  Mr.  M'Allister 108 

on  the  powers  of  the    Supreme 

Court 78,  79 

on  the  election  of  judges  of  courts 

ot  comiuon  pleas 119,  121 

on   the  establishment  of  probate 

courts 373,  388,  390,  393. 

on  the  liability  of  franchises,  &c., 
of    corporations   to    execution, 
G25,  626. 
on  the  compensation  of  members,  (y^io 
Commissioners  and  auditors  of  coun- 
ties, cumulative  voting  proposed 

for ,..  781 

Common    pleas   judges,  jurisdiction 

and  election  of 112 

"Commonwealth  of   Penns3'lvania," 

the  style  of  all  process  to  be 406 

Compensation  of  members,  preamble 
and  resolutions    ottered    by  Mr. 

Curry 513 

remarks  on,  by — 

Mr.  Bowman... 515 

Mr.  Carter 514 

Mr.  Dunning 510 

Mr.  Harry  White 513,  515,  517 

iucidental  remarks  on,  l)}^— 

i\[r.  Ainev 515 

Mr.  C.  A.' Black 513 

Mr.  Hay 515 

Mr.  Hunsicker 514 

Mr.  Xiles 513,  515 

yeas  and  nays  on  postponement  of,  518 
Comptroller  of  corporations,  to  create 

office  of. 042 

Compensation  of  members,  appoint- 
ment of  committee  on 538 

rosolution  relative  to,  (Mr.  Broom- 
all) 555 

resolution  fixing  pay  of  members  at 
??2,5(K),  and  mileage  at  ten  cents  a 
mile,  for  two  sessions,  considered,  606 
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Compensation  of  member.s,ctc.  —Contin'd. 

yeas  and  nays  on  motion  to  post- 
pone   G^Ci 

amendment  of  Mr,  Ainey,  fixing 
compensation  at  $1,000,  GOO ;  re- 
jected, 707. 

amendment  of  Mr.  Brodliead  to 
amendment  ot  Mr.  Aiuej'-,  697; 
rejected,  COS. 

amendment  of  Mr.  Hay,  699 ;  re- 
jected, 699. 

amendment  of  Mr.  Gruthrie,  699;  re- 
jected, 705. 

amendment  of  Mr.  Struthers,  70o  ; 
rejected,  707. 

amendment  of  Mr.  Lear,  70S;  re- 
jected, 70S. 

amendment  of  Mr.  Hemphill,  709  ; 
rejected,  709. 

amendment  of  Mr.  Gowen,  709  ;  re- 
jected, 709, 

amendment  of  Mr,  J.  S,  Black,  709  ; 
rejected,  709, 

amendment  of  Mr.  Bnckalew,  709  ; 
rejected,  710. 

amendment  of  Mr.  Cocliran  to 
amendment  of  Mr,  Buckalew,  709; 
rejected,  7o9, 

remarks  on,  by — 

Mr,  Ainey 703 

Mr,  J,  S.  Black 7(>1 

Mr,  Buckalew 70'?,  704 

Ml,  Cocliran 696 

Mr,  Curry 706 

Mr,  Guthrie 698,  700 

Mr.  Lear 697,698 

Mr.  Mantor 701 

Mr.  W.  H.  Smith 700 

Mr.  Struthers 705,706 

minoritj'^   report  of  committee  on, 

(Mr.  Struthers) 710 

Convention,   pay  of   members,    (see 

conifjcnsation  of.) 
CoRBETT,  WiiLLAM  L.,  delegate  at 
large  : 
incidental  remarks  by.  Hi,  161,  209, 
228,  238,  265,  266,  271,  275,  278,  320, 
326,  856,  359,  332,  365,  337,  389,  392, 
421,  422,  424,  430,  442,  443,  473,  474, 
484,  511,  557,  574,  578,  591,  592,  611, 
636,  729,  736,  756,  778. 
remarks  by — 
on  the  liability  of  franchises,  ttc, 

of  corporations  to  execution 627 

Corporations,  private,  article  on,  read 

first  time 191 

on  second  reading 577 

section  1,  Defining  the  term  "corpo- 
rations," considered 577 

the  section  was  not  agreed  to,  577 ; 
reconsidered,  579 ;  not  agreed  to,  579 


Corporations,  <kc. —  Continued. 
section  2,  No  exclusive  right  to  be 

granted,  considered 577 

the  section  was  not  agreed  to 579 

section  3,  All  higliways,  &c.,  to  be 
open  and  free  to  all  citizens  of  the 

State,  considered 579 

the  section  was  not  agreed  to 579 

section  4,  Legislature  not  to  pass 
special  laws  giving  corporate  pow- 
ers, considered 579 

the  section  was  not  agreed  to 579 

section  5,  All  existing  charters  un- 
der which  there  is  no  bona  fide 
organization  shall  have  no  val- 
idity, considered 579 

amendment  of  Mr,  Struthers,  583 ; 

adopted,  5S3, 
amendment  of  Mr.  Lear,  583;  re- 
jected, 584. 
amendment  of  Mr.  Lear,  584  ;  re- 
jected, 584. 
remarks  on,  by — 

Mr.  Bowman 584,  5S5 

Mr.  Clark 586,  587 

Mr.  Cuyler 580,581,  582,  586 

Mr.  Dodd 581,  582 

Mr.  Lear 5S3,  587 

Mr.  Harry  White 580,  581 

Mr.  J.  W.  F.  White 585,  586 

the  section  asamended  was  agreed 

to 588 

section  6.   Relative  to  forfeiture  of 

charters,  considered 588 

the  section  was  agreed  to 588 

section  7.  Relative  to  the  exercise  of 
the  power  and  the  riglit  of  emi- 
nent domain,  considered 588 

tlie  sectioQ  was  agreed  to 588 

section  8.  Stockholders  to  be  indi- 
vidually liable,  considered 581 

remarks  on,  by — 

Mr.  Carey 589 

the  section  was  not  agreed  to 589 

section  9.  Corporations  liable  for  in- 
juries, considered 590 

amendment  of  Mr.  Lillj',  591;   re- 
jected, 592. 

the  section  was  not  agreed  to 592 

section  10.  Relative  to  private  pro- 
perty appropriated  by  corpora- 
tions for  public  purposes,  con- 
sidered    592 

aniHuduient  of  Mr.  Andrew  Reed, 
502;  rejected,  592. 

thu  section  was  not  agreed  to 592 

section  11.  Relative  to  elections  for 
managing  officers  of  corpora- 
tion, considered 592 

amendment  of  Mr.  Lear,  636;  re- 
jected, 6:)8. 
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Corporations,  &c. — Continued. 

remarks  on,  by — 

Mr.  Buckalew 604 

Mr.  Darlington 606,  607 

Mr.  Lear 606 

the  section  was  agreed  to 608 

section  12.  Corporations,  except  for 
the  construction  of  railroads, 
<fec.,  not  to  be  created  for  a  longer 
period  than  twenty  years,  con- 
sidered   608 

remarks  on,  by — 
Mr.  Lilly 608 

the  section  was  not  agreed  to 609 

section  13.  No  foreign  corporation  to 
hold  real  estate,  considered 609 

amendment    of    Mr.     Brodhead, 
609 ;  adopted,  610. 

the  section  as  amended  was  agreed 

to 610 

section  14.  Corporations  not  to  en- 
gage in  any  other  business  than 
that  authorized  in  the  charter, 
considered 610 

amendment  of  Mr.  Bartholomew, 
610;  adopted,  611. 

the  section  as  amended  was  agreed 

to 611 

section  15.  The  franchise  and  rolling 
stock  liable  to  execution  and 
sale,  considered 611 

amendment    of    Mr.    Brodhead, 
621;  adopted 628 

remarks  on,  by — 

Mr.  Bigler 623,  424 

Mr.  C.  A.  Black 615,  616 

Mr.  Carter 625 

Mr.  Cochran 625,  626 

Mr.  Corbett 627 

Mr.  Curtin 622 

Mr.  Cuyler 612,  613,  614,  624 

Mr.  MacConnell 627 

Mr.  Mann 614,  615,  621 

Mr.  Woodward 617,  618,  620 

the  section  as  amended  was  not 

agreed  to 628 

section  16.  General  banking  laws  to 
provide  for  State  registry  and 
countersigning  of  all  notes  or 
bills,  considered 628 

the  section  was  agreed  to 628 

section  17.  Suspension  of  specie  paj^- 
ments  not  to  be  permitted  to  a 
greater  rate  of  interest  than  al- 
lowed to  individuals,  considered,  628 

amendment  of  Mr.  Broomall,  628; 
adopted 631 

amendment  of  Mr.  MacConnell, 
631;  adopted 631 


Corporations,  &c. — Continued. 

remarks  on,  by — 

Mr.  Broomall 628 

Mr.  Carey 630 

Mr.  Dallas 629 

Mr.  Harry  White 629 

the  section  as  amended  was  agreed 

to 631 

section  18.  The  majority  of  manag- 
ing officers  of  all  corporations  to 
be  citizens  of  the  State,  consid- 
ered   631 

the  section  was  not  agreed  to 631 

section  19.  Foreign  insurance  com- 
panies to  be  subject  to  the  same 
taxation  as  companies  incorpo- 
rated by  the  State,  considered....  631 

the  section  was  agreed  to 631 

section  20.  Relative  to  building  or 
loan  associations,  considered 631 

amendment  of  Mr.  Bartholomew, 
632;   rejected,  635.         , 

amendment  of  Mr.  Beebe  to 
amendment  of  Mr.  Bartholo- 
mew, 633 ;  rejected,  635. 

remarks  on,  by — 

Mr.  Corson 631,633,634 

Mr.  Worrell 632,  633 

the  section  was  not  agreed  to 635 

section  21.  Individual  liability  of 
associations,  considered 635 

amendmentof  Mr.  Wetherill,  638 ; 
rejected,  640. 

amendment  of  Mr.  Gowen,  640 ; 
rejected,  642. 

remarks  on,  by — 

Mr.  Bartholomew 641 

Mr.  Bigler 641 

Mr.  Buckalew 638,  640 

Mr.  Gowen 640 

Mr.  J.  P.  Wetherill 638,  639 

Mr.  Woodward 635,636 

the  section  was  not  agreed  to 642 

section  22.  Creating  the  office  of 
comptroller  of  corporations,  con- 
sidered    642 

the  section  was  not  agreed  to 644 

Corporations,  private,  amended  arti- 
cle on  645 

CoBSON,  George  N.,   delegate  Vlth 

district : 

leave  of  absence  granted  to 600 

personal  explanation  by,  relative  to 

absence  without  leave 598 

incidental  remarks  by,  264,  286,  319, 

324,  325,  327,  346,  355,  405,  451,  474, 

638,  734,  735,  737,  776,  777. 
remarks  by — 

on  resolution  limiting  debate 242 

on  written  charges  of  the  court...  474 
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CoKSON,  George  N. — Continued. 
remarks  by — 
on  building  and  loan  associations, 
G31,  633.  634. 
County,  township  and  borough  offi- 
cers, article  on  : 
section  1.   Designating  county  offi- 
cers, considered 774 

amendment  of  Mr.  Bowman,  775  ; 

rejected,  776. 
aKiendment  of  Mr.  Brodhead,  776 ; 

withdrawn,  776. 
amendment  of  Mr.  Fulton,   776  ; 

adopted,  776. 
amendment  of  Mr.   Corson,  776  ; 

rejected,  777. 
amendment  of  Mr.   Kaine,   777  ; 

rejected,  777. 
amendment  of  Mr.  Brodhead,  777 ; 

adopted,  777. 
amendment   of    Mr.    Ross,    777  ; 

withdrawn,  777. 
the  section  as  amended  was  agreed 

to 777 

section    2.    Election    and    term    of 

county  officers,  considered 778 

amendment  of  Mr.   MacConnell, 

778  ;  adopted,  778. 
amendment  of  Mr.    Funck,  778  ; 

rejected,  778. 
the  section  asamended  was  agreed 

to 778 

section  3.  Compensation  of  county, 
township  and  borough  officers, 

considered 778 

amendment  of  Mr.  D.  N.  White, 

778;  rejected,  778. 
amendment  of  Mr.  Hemphill,  778 ; 

rejected,  778. 
amendment    of  Mr.    Lear;   778; 

adopted,  780. 
the  section  as  amended  was  agreed 

to 780 

section  4.  The  salary  of  officers  not 
to  be  increased  after  election, 

considered 780 

amendment    of   Mr.    Lilly,   780 ; 

adopted,  780. 
the  section  as  amended  was  agreed 

to 780 

section  5.  Providing  for  strict  ac- 
countability of  all  officers,  con- 
sidered   780 

amendment  of  Mr.  Beebe,   780  ; 
rejected,  780. 

the  section  was  agreed  to 780 

section  6.  Eligibility  of  individuals 

for  election,  considered 780 

amendment  of  Mr.  Brodhead,  780 ; 

rejected,  780. 
the  section  was  agreed  to 781 


County  officers,  (tc. — Continued. 
new  section  proposed  by  Mr.  Buck- 
alew  to  provide  for  cumulative 
voting  for  county  commission- 
ers and  auditors,  considered 781 

Craig,  David,  delegate  XXVIIIth 
district  : 

leave  of  absence  granted  to 644 

incidental  remarks  by 152,  155,  430 

remarks  by — 

on  the  judiciary  article 151,  1.37 

on   the  recognition  of  Almighty 

God  in  the  Constitution 767,  768 

Cronmillkr,  John  P.,  delegate 
XVIIth  district  : 

leave  of  absence  granted  to 741 

Cumulative  voting  in  election  for 
county  commissioners  and  audi- 
tors, proposed  by  Mr.Buckalew...  781 

in  election  forjudges 319 

remarks  on,  by — 

Mr.  Bigler 322,  332 

Mr.  Buckalew 319,  320,  321 

Mr.  Dallas 327,  328 

Mr.  Darlington,  323,  324,  325,  326, 
327,  328. 

Mr.  Mann 329,  331 

Cl'RRY,  James  W.,  delegate  XXIst 
district : 
prayers  offered  by,  3,  52,  93,  135,  188, 

241,  295,  396,  440,  513,  695,  741. 
report  made  by — 
from  select    committee  on  sala- 
ries of  members 

resolution  submitted  bj'' — 
relative  to  compensation  of  mem- 
bers  

incidental  remarks  by,  243,  504,  505, 

506,  597. 
reinarks  by — 
on  the  powers  of  the    Supreme 

Court 11 

on  compensation  of  members 706 

on  the  recognition   of   Almighty' 

God  in  the  Constitution 765 

CuRTiN,  Andrew  G.,  delegate  at 
large  : 

leave  of  absence  granted  to 695 

resolution  submitted  by — 
relative  to  death  of  Mr.  M'Allis- 

ter 9^ 

incidental   remarks  by,  92,  122,  324, 

429,  434,  614,  624. 
remarks  by — 

on  the  death  of  Mr.  M'Allister 94 

on  the  compensation  and  retiring 

of  judges 353 

on  liability  of  franchises,  Ac,  of 
corporations  to  execution 622 
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CuYLER,  Theodore,  delegate  at  large 

from  Philadelphia  : 

leave  of  absence  granted  to 

petition  presented  by — 

from  citizens  of  Philadelphia  ask- 
ing for  recognition  of  Almighty 

God  in  Constitution 

rises  to  a  personal  explanation 

incidental    remarks    by,  81,  82,  140, 

1S5,  186,  259,  281,  291,  292,  293,  299, 

302,  303,  309,  310,  312,  314,  315,  316, 

317,  473,  474,  538,  539,  559,  560,  561, 

579,  589,  590,  592,  593,  595,  603,  608, 

611,  617,  618,  619,  633,  635,  636,  637, 

642,  670,  737,  738,  739,  751,  756. 
remarks  by — 

on  the  location  of  the  Supreme 
Court 

on  the  compensation  of  tlie  offi- 
cers of  the  Philadelphia  courts, 
182,  201. 

on  the  removal  of  indictments  to 
the  Supreme  Court 

on  the  establishment  of  police 
courts 279,  280,  300, 

on  dispensing  with  trial  by  jury 
in  civil  cases 461, 

on  establishing  n'si  prius  courts  in 
Philadelphia 484, 

on  the  validity  of  existing  char- 
ters having  no  bona  fide  organi- 
zation   580,  581,  582, 

on  the  liability  of  franchises,  etc., 
of  corporations  to  execution, 
612,  613,  614,  624. 

on  interference  with  free  exercise 
of  right  of  sutirage 673,  674, 

D. 

Dallas,  Geo.  M.,  delegate  at  large: 

leave  of  absence  granted  to 

memorial  presented  by — 

from  citizens  of  Philadeiphia,  ask- 
ing for  recognition  of  Almighty 

God  in  the  Constitution 

incidental  remarks  by,  69,  71,  72,  87, 
319,  323  325,  420,  437,  442,  443,  444, 
445,  473,  556,  557,  596,  GOl,  602,  603, 
(SOS,  643,  6S3,  722,  724,  732. 
remarks  by — 

on  the  election  of  judges 

on   the  compensation  of  the  otli- 

cers  of  the  Philadelphia  courts, 

on  the  election  of  judges  by  the 

cumulative  s_>stem  of   voting, 

327,  328. 

o;i  uniformity  of  practice  in  the 

courts 

on  providing  for  phonographic 
rep oi-ters  to  the  courts  of  Phila- 
delpliia 


600 


554 
451 


315 
462 

485 

586 

675 
135 


87 
203 
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Dallas,  Geo.  M. — Continued. 
remarks  by — 
on  the  absorption  of  capital  by 

corporations 629 

on  interference  with  the  free  ex- 
ercise of  the  right  of  suffrage...  672 
on  the  freedom   of  the  printing 

press 688,689,  690 

Darlington,    William,     del.    Vth 
district : 

leave  of  absence  granted  to. 216,  695 

resolution  submitted  by — 

to  amend  rule  XII 561 

incidental  remarks  by,  34,  38,  43,  44, 
82,  113,  114,  119,  128,  130,  135,  156, 
160,  163,  194,  203,  215,  228,  230,  233, 
302,  319,  323,  343,  346,  349,  350,  367, 
S68,  369,  371,  881,  383,  385,  383,  387, 
403,  430,  435,  437,  444,  484,  485,  48S, 
505,  506,  509,  556,  560,  561,  565,  575, 
576,  590,  591,  594,  595,  597,  603,  618, 
644,  677. 
remarks  by — 
on  the  election  of  Supreme  Court 

judges  by  districts 59,  60 

on  the  election  of  judges  of  court 

of   common  pleas,  121,  122,  124,  125 
on  the  establishment  of  probate 

courts 221 

on  the  election  of  judges  by  the 
cumulative    system  of  voting, 
323,  324,  325,  326,  327,  328. 
on  the  compensation  and  retiring 

of  judges 355,  356,   359 

on  abolishing  the  office  of  associ- 
ate judge 423,  424 

on  uniformity  of  practice  in   the 

courts 437,  438 

on  dispensing  with  trial  b}'  jury 

in  civil  cases 465 

on  stockholders  election  of  incor- 
porated CO  m  pan  i  es 606,  ()07 

on  the  Declaration  of  Rights 664 

on  interference  with  the  free  exer- 
cise of  the  right  of  suffrage,  670,  671 
Davis,   William,  delegate  at  large  : 

leave  of  absence  granted  to 695 

Incidental  remarks  by 367,  368,  377 

Debates  and  .Journals,  resokition  rela- 
tive to  binding  of 53,  188 

Debate,  resolution  relative  to  limita- 
tion of 241,  742 

remarks  on,  by — 

Mr.  S.  A.  Purviance 745 

Mr.  Woodward 74.5 

1  e'ltors,  resolution  relative  to  exemp- 
tion of 513 

Debtor,  person  of,  not  to   be  contin- 
ued in  prison 755 

Drclaratinn    of   Pights,   report    from 

Cummitteo  on 295 
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Declaration  of  Rights,  etc. — Continued. 

article  on  considered G43 

preamble  considered 645 

amendment  of  Mr.  Clark  to  insert 
article  nine  prestnt  Constitution, 
047  ;  rejected,  009. 
amendment  of  Mr.  W.  H.  Smith  to 
seventh  section  of  amendment  of 
Mr.  Clark,  650;  rejected,  068. 
remarks  on,  by — 

Mr.  Broomail 005 

Mr.  Buckalew 060,  067 

Mr.  Clark 047,  648,054 

Mr.  Darlington 604 

Mr.  De  France 063 

Mr.  Dodd 600,661 

Mr.  Kaine 059 

Mr.  Mann 604 

Mr.  Newlin 002 

Mr.  W.  H.  Smith 056 

section  1.  All  men  born  equally  free 
and  independent,  was  considered 

and  agreed  to. 669 

section  2.  All  power  inherent  in  the 

people,  considered  and  agreed  to,  069 
section  3.    All  men  have  a  right  to 
worship    Almighty    God,  consid- 
ered and  agreed  to 669 

section  4.  No  one  on  account  of  re- 
ligious sentiments  to  be  disquali- 
fied, considered  and  agreed  to 670 

section  5.  No  interference  with  the 
free  exercise  of  the  right  of  suf- 
frage, considered 670 

amendment  of   Mr.   Ainey,  672 ; 

adopted,  676. 
amendment     of     Mr.     Mann    to 
amendment  of  Mr.  Ainey,  676; 
rejected,  076. 
remarks  on,  by — 

Mr.  Cassidy 075,  676 

Mr.  Cuyler 673,  674,  675 

Mr.  Dallas 072 

Mr.  Darlington 070,  071 

Mr.  Lear 672 

Mr.  Newlin 073,  074,  075 

the  section  as  amended  was  agreed 

to 676 

section  6.  The  trial  by  jury  to  re- 
main inviolate,  considered 070 

amendment    of  Mr.  De  France, 

076;    rejected,  083. 
amendment  of  Mr.  MaoConnellto 
amendment  of  Mr.  De  France, 
077  ;  rejected,  078. 
amendment    of    Mr.    Newlin    to 
amendment  of  Mr.  De  France, 
678;   rejected,  083. 
amendment   ot    Mr.     .J.    W.    F. 
White,  083;  rejected,  087. 
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remarks  on,  by — 

Mr.  De  France 070,077 

Mr.  Dodd 678 

Mr.  Gibson 6.S1 

Mr.  J.  W.  F.  White 683,  684 

the  section  was  agreed  to 687 

section  7.  Relative  to  the  freedom 
of  theprintingpress,  considered,  687 

amendment  of  Mr.  Dallas,  688 ; 
rejected,  732. 

amendment  of  Mr.  Lear  to  amend- 
ment of  Mr.  Dallas,  717;  re- 
jected, 732. 

amendment  of  W.  H.  Smith,  732; 
rejected,  733. 

amendment  of  Mr.  .T.  W.  F. 
White,  733  ;  rejected,  733. 

remarks  on,  by — 

Mr.  Dallas...^ 688,  689,  690 

Mr.  Gibson 720,  722,  723 

Mr.  Gowen 730 

Mr.  Lear 717,  723 

jNIr.  Newlin 723 

Mr.  Sharpe 724,  72() 

Mr.  H.  G.  Smith 711,  714 

Mr.  J.  W.  F.  White 728,  729,  730 

the  section  was  agreed  to 733 

section  8.  The  people  shall  be  se- 
cure in  their  persons,  house.s, 
papers  and  possessions  from  un- 
reasonable searches  and  seiz- 
ures, considered 733 

the  section  was  agreed  to 733 

section  9.  In  all  criminal  prosecu- 
tions the  accused  has  a  right  to 
be  heard,  considered 783 

the  section  was  agreed  to 733 

section  10.  That  no  person  shall  for 
any  indictable  offence  be  pro- 
ceeded against  criminally  by 
information  ;  and  that  no  per- 
son shall,  for  the  same  offence, 
be  twice  put  in  jeopardy  of  life 
and  limb,  considered 733 

amendment  of  Mr.  Stewart,  733  ; 
adopted,  734  ;  reconsidered,  748 ; 
rejected,  754. 

amendment  of  Mr.  Kaine,  734 ; 
first  division  adopted,  737  ;  sec- 
ond division  adopted,  738;  third 
division  adopted,  739. 

amendment  of  Mr.  Campbell,  739  ; 
rejected,  748. 

the  section  was  agreed  to 755 

section  11.  That  all  courts  shall  be 
open,  considered 755 

amendment  of  Mr.  MacConnell, 
755 ;  adopted,  755. 

the  section  as  amended  was  agreed 
to 755 
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Declaration  of  Rights,  Ac. — Continued. 
section  12.   That  no  power  of  sus- 
pending laws  shall  be  exercised, 

considered 755 

the  section  was  agreed  to 755 

section  13.  That  excessive  bail  shall 

not  be  required,  considered 755 

the  section  was  agreed  to 755 

section  14.  All  prisoners  to  be  bail- 
able by  sufficient  sureties  and 
the  writ  of  habeas  corpus  shall 
not  be  suspended,  considered,  755 

the  section  was  agreed  to 755 

section  15.  No  commission  of  oyer 
and  terminer  or  jail  delivery  to 

be  issued,  considered 755 

the  section  was  agreed  to 755 

section  16.  The  person  of  a  debtor 
not  to  be  continued  in  prison, 

considered 755 

amendment  of  Mr.  Temple,  756 : 

rejected,  756. 
amendment  of  Mr.  Mitchell,  756  ; 
rejected,  756. 

the  section  was  agreed  to 756 

section  17.  Relative  to  ex  post  facto 

laws,  considered 756 

amendment  of  Mr.   Cuyler,  756; 

rejected,  756. 
amendment  of  Mr.  Mann,  756;  re- 
jected, 757. 

the  section  was  agreed  to 757 

section  18.  No  person  to  be  attainted 
of  treason  or  felony  by  the  Leg- 
islature, considered 757 

the  section  was  agreed  to 757 

section  19.  Noattainder  to  work  cor- 
ruption of  blood,  considered 757 

amendment  of  Mr.  Brodhead, 
757;  rejected,  757. 

the  section  was  agreed  to 757 

section  20.  The  citizens  have  a  right 
to  assemble  for  their  common 

good,  considered 757 

the  section  was  agreed  to 757 

section  21.  The  right  of  citizens  to 

bear  arms,  considered 757 

amendment  of  Mr.  Brodhead  to 
insert  the  word  "publicly," 
757;  rejected,  758. 

the  section  was  agreed  to 758 

section  22.    No  standing   army  in 

time  of  peace,  considered 758 

the  section  was  agreed  to 758 

section  23.  No  soldier  in  time  of 
peace  to   be  quartered  in  any 

house,  considered 758 

the  section  was  agreed  to 758 

section  24.  Legislature  shall  not 
confer  any  title  of  nobility,  con- 
sidered   758 


Declaration  of  Rights,  &c.— Continued. 

the  section  was  agreed  to 758 

section  25.  Emigration  from  the 
State  shall  not  be  prohibited....  758 

the  section  was  agreed  to 758 

section  26.  Everything  excepted  out 
of  the  general  powers  of  govern- 
ment   shall    remain    inviolate, 

considered 758 

the  section  was  agreed  to 758 

new  section  offered  by  Mr.  Camp- 
bell, no  property  or  educational 
qualification  shall  ever  be  re- 
quired, considered 7.58 

the  sect'on  was  not  agreed  to 758 

new  section  offered  by  Mr.  Camp- 
bell, married  women  to  have 
the  same  rights  over  their  sepa- 
rate property  as  if  not  married ; 
no  tenancy  by  courtesy  in  this 

State,  considered 758 

not  agreed  to  768 

preamble    or   introductory   clause, 

considered ,  758 

amendment  of  Mr.  Buckalew,  758 ; 

adopted,  770. 
amendment  of  Mr.  Lamberton  to 
amendment  of  Mr.  Buckalew, 
761 ;  adopted,  770. 
amendment  of  Mr.  Hanna,  770; 
ruled  out  of  order,  771. 
remarks  on,  by — 
Mr.  Broomall,  759,  760, 761,  763, 770,  772 

Mr.  Buckalew 758,  769,  771 

Mr.  Craig 767,768 

Mr.  Curry 765 

Mr.  Dunning 769 

Mr.  T.  H.  B.  Patterson 766,  767 

Mr.  Woodward 763,764 

the    preamble    as   amended    was 

agreed  to 771 

article  as  amended 771 

De  Fkance,   Robert  M.,    delegate 
XXVIIIth  district: 
incidental  remarks  by,  160,  503,  563, 

654,  655,  656,  698,  703,  739,  756. 
remarks  by — 
on  abolishing  the  office  of  associ- 
ate judge 414 

on  the  Declaration  of  Rights 663 

on  the  trial  by  jury  to  remain  in- 
violate   676,  677 

District  courts,  abolishment  of 407 

DoDD,  Samuel    C.    T.,   delegate  at 
large : 

leave  of  absence  granted  to 246 

rises  to  a  personal  explanation 741 

incidental  remarks  by,  82,  577,  629, 
677,  741. 
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DoDD,  Samuel  C.  T. — Continued. 
remarks  by — 
on  the  election  of  judges  of  the 

Supreme  Court  by  districts 57 

on  validity  of  existing  charters 
having  no  bona  fide  organiza- 
tion   581,  582 

on  the  Declaration  of  Rights..660,  661 
on  the  trial  by  jury  to  remain  in- 
violate   678 

Dunning,    Abraham    B.,    delegate 
Xlllth  district  : 

leave  of  absence  granted  to 741 

personal  explanation  relative  to  ab- 
sence without  leave 598 

incidental  remarks  by,  349,  551,  552, 

501,  602. 
remarks  by — 
on  the  compensation  of  members,  516 
on    industrial    interests  and  the 

usury  law 545 

on  the  recognition  of  Almighty 
God  in  the  Constitution 769 

E. 

Edwards,  Matthew,  del.  XXIIId 
district : 
petition  presented  by — 
from  citizensof  Allegheny  county 
asking  for  the    recognition    of 
Almighty  God  in  the  Constitu- 
tion    446 

incidental  remarks  by 600,  739 

Election  Boards  and  Contested  Elec- 
tions, article  on,  reported 773 

Elliott,    Mortimer    F.,    delegate 
XVIth  district : 

leave  of  absence  granted  to 741 

Ellis,  James,  delegate  at  large  : 
incidental    remarks    by,    163,   171, 

373,  407,  408,  695,  749. 
remarks  by — 
on   the  location  of  the  Supreme 

Court 85 

on  the  establishment  of  probate 

courts 376 

Emigration  from  the  State  not  to  be 

prohibited 758 

Eminent  domain,  the  exercise  of  the 

power  and  right  of 688 

EwiNO,   Thomas,  delegate  XXIIId 
district : 

leave  of  absence  gi'anted  to 644 

incidental  remarks  by,  46,  74,  130, 
165,  173,  209,  327,  254,  255,  261,  264, 
265,  269,  287,  295,  311,  356,  357,  378, 
379,  385,  387,  451,  510. 
remarks  by — 
on  the  powers  of  the  Supreme 
Court 6,7,  8,  10 


EwiNG,  Thomas — Continued. 
remarks  b3' — 
on  the  establishment  of  separate 

orphans' courts  223 

on  the  establishment  of  justices' 

courts 281,  316,  317 

on    industrial    interests   and  the 

usury  laws 504 

jFa;  post  facto  laws.  Legislature  not  to 
pass 756 

F. 

Fell,  J.  Gillingham,  delegate  at 
large : 

leave  of  absence  granted  to 600 

incidental  remarks  by 555 

Finney,  Ashel  C,  delegate  XVIIIth 
district  : 

leave  of  absence  granted  to.  555 

Franchises,  &c.,  of   corporations,  lia- 
ble to  execution  and  sale  for  debt,  611 
remarks  on,  by — 

Mr.  Bigler 623,  624 

Mr.  C.  A.  Black 615,  616 

Mr.  Carter 625 

Mr.  Cochran 625,  626 

Mr.  Corbett 627 

Mr.  Curtin 622 

Mr.  Cuyler 612,613,614,624 

Mr.  MacConnell 627 

Mr.  Mann 614,  615,  621 

Mr.  Woodward 617,618,620 

Franklin  county,  memorials  of   citi- 
zens of,  asking  for  recognition  of 
Almighty  God  in  Constitution..  3,  599 
Fulton,     Andrew     M.,     delegate 
XXIVth  district : 

incidental  remarks  by 417,776 

remarks  by — 
on  the  election  of  judges  of  court 

of  common  pleas 127 

on  abolishing  the  office  of  associ- 
ate judge 411,  432 

FuNCK,  JosiAH,  delegate  Xllth  dis- 
trict : 

leave  of  absence  gi  anted  to 644 

incidental  remarks  by...  49,  215,  256,778 
remarks  by — 
on  the  appointnaent  of  prothono- 
laries  of  court  of  common  pleas,  212 

G. 

Gettysburg,  Adams  county,  petition 
of  citizens  of,  asking  for  recogni- 
tion of  Almighty  God  in  the  Con- 
stitution   135 

Gibson,  John,  delegate  XXth  dis- 
trict : 
memorials  presented  by,  from  citi- 
zens of  York  county,  asking  for 
recognition  of  Almighty  God  in 
the  Constitution 134 
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Gibson,  John — Continued. 
incidental  remarks  by,  405,  45G,  4G0, 

669,  754,  755. 
remarks  by — 
on  dispensing  with  tiialby  jury 

in  civil  cases 453 

on  the  inviolability  of  the  trial  by 

jury 681 

on   the   freedom  of  the  printing 

press ,  720,  722,  723 

Gilpin,    John,    delegate    XXVIlth 
district : 

leave  of  absence  granted  to 695 

God  Almighty,  recognition  of,  in  the 
Constitution ;  petitions  of  citizens 
m  favor  of,  from — 

Adams  county,  Gettysburg 135 

Allegheny  county 446,  413,  599 

Bradford  county 135,  600 

Butler  county 135,  513 

Franklin  county 3,  600 

Indiana  county 3 

JefTerson  county 600 

Lancaster  county 554,600 

Luzerne  county 3 

Northampton      county,      Heller- 
town 52 

Philadelphia 3,  554 

Susquehanna  county... , 52,  554 

Venango  county 3 

Washington  county 554 

Westmoreland  county 3 

York  county 134 

God,  all  men  have  a  right  to  worship,  669 
God,  recognition  of,  in  the  Constitu- 
tion   758 

remarks  on,  by — 
Mr.  Broomall,   759,   760,  761,  763, 
772,  770. 

Mr.  Buckalew 758,  759,  771 

Mr.  Craig 767,  768 

Mr.  Curry 765 

Mr.  Dunning 769 

Mr.  T.  H.  B.  Patters-n 766,  767 

Mr.  Woodward 763,  764 

Governor  of  Commonwealth  to  fill  ju- 
dicial vacancies 406 

GowEN,  Franklin  B.,  delegate  at 
large  : 
communication  from,  tendering  his 

resignation 773 

remarks  bj' — 
on   the  location  of  the  Supreme 

Court 83 

on  individual  liability  of  associa- 
tions   640 

on  the  freedom  of  the   printing 

press 730 

Green,  Henry,  delegate  at  large  : 
ineidental  remarks  by 143 


Guthrie,  John  B.,  delegate  XXIIId 
district  : 
petitions  presented  by — 
from  citizens  of  Allegheny  county 
asking  for  the    recognition    of 
Almighty  God  in  the  Constitu- 
tion  518,  599 

from  citizens  of  Butler  county,  of 

similar  import 513 

incidental  remarks  by 143,  403,  711 

remarks  by — 
on  the  compensation  of  members, 
698,  700. 

H. 

Habe.vs  Corpus,  writ  of,  not  to  be 

suspended. 
Hanna,  William  B.,  delegate  lid 
district : 

leave  of  absence  granted  to 189 

incidental  remarks  by 671,  674,  770 

remarks  by — 
on  fixed  salaries  to  county  officers,  183 
on  establishment  of  ijolice  courts, 

297,  298. 
on  uniformity  of  practice  in  the 

courts 439 

Harding,  W.  W.,  resolution  to  pay  for 

paper 28,  252 

Harrisburg,  proposition  of  Mr.  Sharpe 
to  locate  Supreme  Court  perma- 
nently at 81 

remarks  on,  by — 

Mr.  Buckalew 85 

Mr.  Cuyler 82 

Mr.  Ellis 85 

Mr.  Gowen 83 

Mr.  Kaine 83 

Mr.  D.  W.  Patterson 84 

Mr.  Sharpe 84 

Mr.  Wright 84 

Hay,   Malcolm,    delegate    XXIIId 
district : 
memorial  presented  by — 
from  citizensof  Allegheny  county, 
asking  for    recognition  of   Al- 
mighty God  in  the  Constitution,  446 
reports  made  by — 
from  Committee  on  Accounts  and 

Expenditures 28,  246,  252 

resolutions  submitted  by — 
to  pay  W.  W.  Harding  for  paper..    28 
relative  to  binding  the  Debates....  IBS 
relative  to  sine  die  adjournment...  189 

to  pay  official  reporter 342 

incidental  remarks  by,  36,  48,  189, 
195,  196,215,  216,  232,  243,  249,  253, 
264,  278,  280,  283,  290,  319,  333,  381, 
435,  473,  578,  579,  698,  699,  710. 
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Hay,  Malcolm— Cow <m wed. 
remarks  by — 
on  the  compensation  of  officers  of 

Philadelphia  courts 183,  184 

on  the  printing  of  the  Debates 251 

on    the   establishment    of   police 

courts 27G 

on  the  drawing  of  warrants  to  pay 
the  Printer  to  the  Convention, 
397,  398,  399,  401,  406,  44(3. 
Hazzard,     Thomas     E,.,     delegate 
XXVIth  district: 

leave  of  absence  granted  to 555 

resolution  submitted  by — 

relative  to  courts  of  police 300 

incidental  remarks  by,  124,  261,  263, 
2G9,  271,  289,  313,  360,  4G1,  778,  779. 
remarks  by — 
on  electionof  justices  of  the  peace, 

258,  264. 
on  dispensing  with  trial  by  jury 

in  civil  cases 453,  456 

on  industrial  interests    and  the 

usury  law 534,  536,  547 

Hemphill,   Joseph,    delegate    Vtli 
district : 
resolution  submitted  by — 
relative  to  the  sessions  of  the  Con- 
vention   246 

incidental  remarks  by,  216,  645,  670, 
671,  722,  778. 
Heverin,  James  H.,  delegate  at  large 
from  Philadelphia  : 

incidental  remarks  by 532,  533 

remarks  by — 
on  the   powers  of   the   Supreme 

Court 35,  36 

on   industrial    interests  and  the 

usury  law 536 

Hopkins    memorial,    resolution      to 

prmt  additional  copies  of. 52 

HoRTON,  George  F,,  delegate  XlVth 
district  : 

leave  of  absence  granted  to 342 

incidental  remarks  by 762 

Howard,  Thomas,  delegate  XXIIId 
district  : 

leave  of  absence  granted  to 134 

remarks  by — 
on   the  powers  of  the    Supreme 

Court 33,  34 

Hunsicker,  Charles,  delegate  Vlth 
district : 

leave  of  absence  granted  to 644 

incidental  remarks  by,  150,  219,  228, 
234,  236,  238,  239,  267,  269,  271,  272, 
318,  319. 
remarks  by — 
on  removal  of  indictments  to  Su- 
preme Court 229,  236 

51— Vol.  IY. 


Hutter,  Mrs.  E.  H.,  communication 
from,  inviting  Convention  to  at- 
tend examination,  of  soldiers'  or- 
phans   694 


Ixdependence  Hall  and  Square — 

resolution  relative  to  restoration  of...  644 
Indiana  county,  petition  of  citizens  of, 
asking  for  recognition  of  Almigh- 
ty God  in  Constitution 3 

Industrial  interests : 
remarks  on,  by — 

Mr.  Broomall 528 

Mr.  Carey 490,530,  531,  532,  533 

Mr.  Dunning 545 

Mr.  Ewing 504 

Mr.  Hazzard 534,536,  547 

Mr.  Heverin 536 

Mr.  Knight,  506,  507,  509,  510,  511, 
519,  521,  523,  533. 

Mr.  MacVeagh 544 

Mr.  Mann 546,  547 

Mr.  Patton 527 

Mr.  J.  N.  Purviance 528 

Mr.  Simpson 537 

Mr.  Struthers 548 

Mr.  J.  P.  Wetherill,  523,  524,  526, 
527,  530. 
Indictment,  removal  of,  into  Supreme 

Court 229 

remarks  on,  by — 

Mr.  Armstrong 234,  238 

Mr.  Biddle 232 

Mr.  Cassiday 236 

Mr.  Cuyler 235 

Mr.  Hunsicker 229,  236 

Mr.  MacVeagh 233 

Mr.  Xiles 239 

Mr.  Bowman 233 

Mr.  Woodward 235 

Insurance  Companies,  foreign,  to  be 
subject  to  same  taxation  as  compa- 
nies incorporated  by  this  State 631 

Interest,  establishing  legal  rate  of 565 

remarks  on,  by — 

Mr.  Broomall 575,  576 

Mr.  Carey 569,  570 

Mr.  Knight 568,  569,  572,  573 

Mr.  W.  H.  Smith 565,  566,  574 

Mr.  Harry  White 571,  572, 

J. 

Jefferson  county,  petition  of  citi- 
zens of,  asking  for  recognition  of  Al- 
mighty God  in  Constitution 

Journal,  resolution  relative  to  bind- 
ing of. 

Judges— (/See  Judiciary  Article.) 


803 


IKDEX. 


Judiciary,  article  on  : 

section  2.  Relative  to  the  powers  of 
the  Supreme  Court ;  considered...      4 

remarks  on,  by — 
Mr.  Armstrong,  27,  28,  41,  42,  43, 
44,  45,  4ri,  OS,  69. 

Mr.  Bowman 17 

Mr.  Rroomall 20 

Mr.  Curry 11 

Mr.  Ewing 6,7,8,     10 

Mr.  Heverin 35,     36 

Mr.  Howard 33,     34 

Mr.  Landis 21,     24 

Mr.  H.  W.  Palmer 20 

Mr.  Patton 37 

Mr.  J.  N.  Purviance 4 

Mr.  Simpson 39 

Mr.  H.G.Smith 14,     16 

Mr.  W.  H.  Smith 25 

Mr.  Temple 37,    38 

Mr.  Woodward 47 

Mr.  Worrell 12,     14 

amendment  of  Mr.  Woodward,  to 
substitute  third  section  of  mi- 
nority re  iwrt,  47 ;  rejected,  67. 

rei-riarks  on,  by — 

Mr.  Armstrong 49,    50 

Mr.  Buckalew 65,  66,    67 

Mr.  Woodward 47 

amendment  of  Mr.  Lamberton  to 
amendment  of  Mr.  Woodward 
to  elect  by  districts,  54  ;  reject- 
ed, 65. 

remarks  on,  by — 

Mr.  Armstrong 57 

Mr.  Baer 58 

Mr.  Bartholomew 63 

Mr.  Blddle 61 

Mr.  Clark 64 

Mr.  Curtin 58 

Mr.  Darlington 59,     60 

Mr.  Dodd 57 

Mr.  Lamberton 54 

Mr.  MacConnell 56 

Mr.  J.  P.  Wetherill 61 

a,mendment  of  Mr.  Funck  to 
amendment  of  Mr.  Woodward, 
68 ;  adopted,  68. 

amendment  of  Mr.  Reed  to 
amendment  of  Mr,  Woodward, 
CO  ;  adopted,  69. 

amendment  of  Mr.  Dallas  to  pro- 
vide for  cumulative  voting,  69 ; 
•withdrawn,  71;  renewed,  71; 
moditied,  72;  withdrawn,  72. 

remjrks  on,  by — 
Mr.  Buckalew 70 

amendment  of  Mr.  Buckalew,  71 ; 
adopted,  71. 


Jtidioiary,  article  on — Continued. 

amendment  of  Mr.  Kaine  increas- 
ing number  to  eight,  with 
change  of  term,  &c.,  73;  reject- 
ed, 81. 

remarks  on,  by — 

Mr.  Cochran 78,    79 

Mr.  Kaine 75 

amendment  of  Mr.  Sharpe,  81 ;  as 
amended  rejected,  86. 

amendment  of  Mr.  MacConnell  to 
amendment  of  Mr.  Sharpe,  to  lo- 
cate the  court  at  the  capital,  81 ; 
adopted,  81. 

remarks  on,  by — 

Mr.  Buckalew 85 

Mr.  Cuyler 82 

Mr.  Ellis 85 

Mr.  Gowen 83 

Mr.  Kaine 83 

Mr.  D.  W.  Patterson 84 

Mr.  Sharpe 84 

Mr.  Wright 84 

the  section  as  amended  was  agreed 
to 86 

section  3.  The  election  and  tenure 
of  judges  Supreme  Court;  con- 
sidered      86 

substitute  for,  offered  by  Mr.  Dal- 
las, 86;  modified,  87;  withdrawn, 
91. 

remarks  on,  by — 

Mr.  Armstrong 87,    90 

Mr.  Bigler 87,     80 

Mr.  Buckalew 88,    89 

Mr,  Carter 89 

Mr.  Dallas 87 

the  section  was  not  agreed  to 91 

section  4.     All  judges  to  be  learned 

in  the  law,  iScc.  ;  considered 91 

[made  section  15,  of  the  reprint 
page] 110 

section  3  [of  reprint.]  Jurisdiction 
of  the  Supreme  Court ;  consid- 
ered   110 

an:iendment  of  Mr.  Armstrong, 
110  ;  adopted,  110, 

amendment  of  Mr.  J.  X.  Piirvi- 
ance,  110;  rejected,  111. 

amendment  of  Mr.  Alricks,  111  ; 
rejected,  111. 

amendment  of  Mr.  Armstrong, 
111 ;  adopted.  111. 

the  section  as  amended  was 
agreed  to 112 

new  section  proposed  bj'-  Mr.  Pat- 
ton,  to  provide  for  a  court  in 
banc,  to  be  called  the  court  of 
revision;  considered,  112;  rejec- 
ted, 112. 
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section  4.  Relatis-e  to  court  of  com- 
mon pleas;   considered 112 

amendment  of  Mr.  Darlington,  113  ; 
adopted,  113. 

substitute  for  section,  proposed  b3'' 
Mr.  Kaine,  providing  for  distric- 
ting the  State,  113  ;  adopted,  149. 

remarks  on,  by — 

Mr.  Armstrong 131 

Mr.  Buckalew 115,  133 

Mr.  Cochran 119,  121 

Mr.  Darlington 121,  122,  124,  125 

Mr.  Fulton 127 

Mr.  Kaine 114,  128,  129,  130 

amendment  of  Mr.  Buckalew  to 
substitute  of  Mr.  Kaine,  to  pro- 
vide for  election  in  1883,  in  lieu 
of  the  year  1873,  118;  with- 
drawn, 119;  renewed,  133;  re- 
jected, 142. 

remarks  on,  by — 

Mr.  Broomall 138 

Mr.  Buckalew 133,  136 

Mr.  J.  W.  F.  White 139,  140,  141 

amendment  of  Mr.  Cochran  to  sub- 
stitute of  Mr.  Kaine,  119;  rejec- 
ted, 132. 

amendment  of  Mr.  M' Murray  to 
substitute  of  Mr.  Kaine,  132;  re- 
jected, 132. 

amendment  of  Mr.  Fulton  to 
amendment  of  Mr.  Kaine,  143  ;  re- 
jected, 143. 

amendment  of  Mr.  Green  to  amend- 
ment of  Mr.  Kaine,  143;  accepted, 
143. 

amendment  of  Mr.  Hunsicker  to 
amendment  of  Mr.  Kaine,  stri- 
king out  that  which  relates  to 
court  of  banc,  143;  rejected,  149. 

remarks  on,  by — 

Mr.  Armstrong 143,  147 

Mr.  Kaine 147,  148 

amendment  of  Mr.  Niles  to  ainend- 
nient  of  Mr.  Kaine,  149;  adopted, 
149;  re-considered,  150;  rejected, 
150. 

amendment  of  Mr.  Kaine,  striking 
out  "1873,"  and  inserting  "1881," 
149;  adopted,  149. 

amendment  of  Mr.  Craig,  to  pro- 
vide for  judicial  districts,  150;  re- 
jected, 158. 

remarks  on,  bj' — 

Mr.  Armstrong 150,  152 

Mr.  Campbell 152,  153 

Mr.  Craig 151 

Mr.  Stewart 151 

Mr.  Walker 153 

Mr.  Wherry 155 


Judiciary,  ai-ticle  or — Continued. 

amendment  of  Mr.  Stewart  to 
amendment  of  Mr.  Craig,  154;  re- 
jected, 154. 

amendment  of  Mr.  Lilly  to  amend- 
ment of  Mr.  Craig,  154;  rejected, 
155. 

amendment  of  Mr.  Church  to 
amendment  of  Mr.  Craig,  155;  re- 
jected, 155. 

amendment  of  Mr.  Walker  to 
amendment  of  Mr.  Craig,  155; 
adopted,  15(). 

remarks  on  the   ratio  for  districts, 
by— 

Mr.  Armstrong 15G 

Mr.  Broomall 156,  157 

Mr.  Craig 157 

Mr.  Niles 157 

amendment  of  Mr.  Mann,  to  pro- 
hibit the  election  of  additional 
law  judges,  158;  rejected,  159. 

remarks  on,  by — 

]Mr.  Mann 15S 

substitute  for  section,  proposed  by 
Mr.  Kaine,  160;  rejected,  163. 

amendment  of  Mr.  Corbett  to 
amendment  of  Mr.  Kaine,  161 ;  re- 
jected, 163. 

amendment  of  Mr.  Alricks  to 
amendment  of  Mr.  Kaine,  162; 
withdrawn,  162;  renewed,  163; 
rejected,  163. 

amendment  of  Mr.  Darlington  to 
amendment  of  Mr.  Kaine,  163; 
rejected,  163. 

amendment  of  Mr.  Struthors,  163  ; 
rejected,  164. 

amendment  of  Mr.  Ilanna,  1C>4  ; 
adopted,  165. 

amendment  of  Mr.  Buckalew,  165;. 
rejected,  165. 

amendment  of  INIr.  Walkoi\  156 ;. 
rejected,  166. 

amendment  of  Mr.  Niles  to.auijend- 
ment  of  Mr.  Walker,  16C;;;  reject- 
ed, 1(56. 

the. section  as  amend^ii,  was  agreed 
to 166. 

section  5.  The  vGs.ting  of  the  judi- 
cial power  in  the  city  of  Philadel- 
phia and  AUeglijeny  cou,nty — con- 
sidered   Ifiii; 

amendment  of  Mr.  Bartholoiuevi, 
167 ;  adopted,  174. 

amendiiient  of  Mr.  ^iacConnell,  177-;. 
adopted,  178. 

an^cndment  of  Mr.  Armstrong  to 
amendment  of  Mr.  MacConuell, 
178;  accepted,  178. 
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remarks  on,  by — 

Mr.  Armstrong 166,  177,  181 

Mr.  Bartholomew 167 

Mr.  Biddle 174 

Mr.  Campbell 169,  170,  171 

Mr.  Cassidy 178 

Mr.  Cuyler 180 

Mr.  Ellis 168 

Mr.  Hanna 170,  171 

Mr.  MacConnell 176 

Mr.  Simpson 172,  173 

Mr.  Turrell 177 

Mr.  J.  M.  Wetherill 181 

the  section  as  amended  was  agreed 
to 181 

section  6.  Each  court  to  have  exclu- 
sive jurisdiction  ;  considered 181 

the  section  was  agreed  to 181 

section  7.  Relative  to  the  prothono- 
taries  of  the  several  courts ;  con- 
sidered   182 

amendment  of  Mr.  Reed,  182  ;  with- 
drawn, 183. 

amendment  of  Mr.  Hanna,  183; 
modified,  183;  adopted,  183. 

amendment  of  Mr.  Hanna,  183  ;  re- 
jected, 186. 

amendment  of  Mr.  Cuyler  to 
amendment  of  Mr.  Hanna,  185; 
withdrawn,  186. 

;amendment  of  Mr.  D.  N.WKite,  186 ; 
withdrawn  and  jnodified,  210;  re- 
jected, 211. 

:aniendment  of  Mr.  D.  W.  Patterson 
toamendmentof  Mr.  D.  N.White, 
186;  rejected,  210. 

anaendment  of  Mr.  Struthers  to 
amendment  of  Mr.  D.  N.  White, 
210;  rejected,  210. 

remarks  on,  by — 

Mr.  Alricks 20-1 

Mr.  Armstrong 207 

Mr.  Biddle 206 

Mr.  Cuyler 201 

Mr.  Darlington 203 

Mr.  Lilly 193 

Mr.  Mann 199 

Mr.  Mantor 200 

Mr.  H.  W.  Palmer 199 

Mr.  J.  N.  Purviance 194 

Mr.  .1.  R.  Read 193 

Mr.  Struthers 210 

Mr.  Temple 195 

Mr.  D.  N.  White 205 

Mr.  Worrell 199 

amendment  of  Mr.Funck, providing 
for  the  appointment  of,  by  the 
judges  of  the  several  courts,  211; 
rejected,  212. 


Judiciary,  article  on — Continued, 

remarks  on,  by — 

Mr.  Campbell 212 

Mr.  Funck  211 

substitute  proposed  by  Mr.  J.  M. 
Wetherill,  212;  withdrawn,  212; 
renewed,  213;  rejected,  213. 

amendment  of  Mr.  Alricks,  213;  re^ 
jected,  213. 

amendment  of  Mr.  Hanna,  213; 
adopted,  213. 

amendment  of  Mr.  Cassidy,  214; 
adopted,  215. 

a,mendment  of  Mi\  J.  R.  Read,  215  ; 
adopted,  215. 

amendment  of  Mr.  Funck,  215  ;  re- 
jected, 215. 

the  section  as  amended  was  agreed 
to 216 

section  8.  The  courts  of  Philadel- 
phia and  of  Allegheny  countj^  to 
detail  judges  to  hold  criminal 
court ;  considered 216 

the  section  w^as  agreed  to 216 

new  section, proposed  by  Mr.  Wood- 
ward to  establish  courts  of  probate; 
considered 216 

amendment  of  Mr.  Hunsicker, 
219;  withdrawn,  228. 

remarks  on,  by — 

Mr.  Armstrong 219,  227 

Mr.  Bartholomew 226 

Mr.  Biddle 227 

Mr.  Darlington 221 

Mr.  Ewing 223 

Mr.  MacConnell 224 

Mr.  J.  jST.  Purviance 219 

Mr.  Walker 225 

Mr.  Woodward 216,226 

the  section  was  withdrawn 228 

section  9.  Powers  and  duties  of 
judges  of  court  of  comnion  pleas; 
considered 228 

amendment  of  Mr.  Bartholomew, 
228;  rejected,  229. 

the  section  was  agreed  to 229 

section  10.  Indictment  may  be  re- 
moved into  the  Supreme  Court 
when  authorized  by  law  ;  consid- 
ered   229 

substitute  proposed  by  Mr.  Ilun- 
sickei-,  229;  modified,  239;  adopted, 
239. 

remarks  on,  by — 

Mr.  Armstrong 234,  238 

Mr.  Biddle 232 

Mr.  Cassidaj'^ 236 

Mr.  Cuyler 235 

Mr.  Hunsicker 229,  236 

Mr.  MacVeagh 233 
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remarks  on,  bj' — 

Mr.  Niles....". 239 

Mr.  Purman 233 

Mr.  Woodward. 235 

the  section  as  amended  was  agreed 
to 239 

section  11.  Judges  of  Supreme  Court 
and  oomnion  pleas  to  have  power 
to  issue  writs  of  certiorari  to  jus- 
tices of  the  peace  and  courts  out 
of  record  ;  considered 239,  253 

amendment  of  Mr.  Kaine,  253;  re- 
jected, 254. 

the  section  was  agreed  to 254 

section  12.  When  more  tlian  one 
judge  in  same  district,  any  two 
may  sit  in  banc,  for  pur^joses  not 
appellate;  considered 254 

the  section  was  not  agreed  to 255 

section  13.  Common  pleas  districts 
and  election  of  additional  judges; 
considered 255 

amendment  of  Mr.  Broomall,  255; 
withdrawn,  257. 

remarks  on,  by — 

Mr.  Armsirong 256 

Mr.  Broomall 256 

the  section  was  not  agreed  to 257 

section  14.  Election  of  justices  of 
the  peace  and  aldermen  and  qual- 
ifications and  establishing  court 
of  police;  considered.. 257 

amendment  of  Mr.  Lilly,  257  ;  with- 
drawn, 250. 

amendment  of  Mr.  J.  N.  Purviance 
to  amendnnent  of  Mr.  Lillj^,  25S; 
withdrawn,  259. 

division  of  section  b^'-  Mr.  Arm- 
strong    259 

amendment  to  first  paragraph  by 
Mr.  Broomall 231 

sub.stitute  proposed  by  Mr.  Kaine, 
260;  divided,  261;  first  division  re- 
jected, 261 ;  second  division  adopt- 
ed, 2G4 

amendment    of    Mr.    Ewing,    264 
adopted,  255. 

amendment  of  Mr.  Ewing,  265; 
adopted,  265. 

amendment  of  Mr.  Corbett,  265; 
adopted,  266. 

amendment  of  Mr.  Turrell,  266; 
modified,  IGQ;  rejected,  266. 

remarks  on,  by — 

Jilr.  Beebe 262 

Mr.  Bowman 261 

Mr.  Broomall 263 

Mr.  Hazzard 25S,  254 

Mr.  Lilly 257 

first  paragraph  agreed  to 267 


Judiciary,  article  on — Continued, 

amendment  of  Mr.  Broomall  to  sec- 
ond paragiaph,  267;  adopted,  269. 

amendment  of  Mr.  Buckalew  to 
amendment  of  Mr.  Broomall,  269; 
adopted,  269. 

amendment  of  Mr.  Ewing,  269; 
adopted,  270. 

remarks  on,  by — 

Mr.  Buckalew 26.S 

second  paragraph  agreed  to 270 

amendment  of  Mr.  Hazzard  to  third 
paragraph,  271 ;  rejected,  173. 

amendment  of  Mr.  Armstrong,  273  ; 
adopted,  310. 

substitute  for,  proposed  by  Mr.  Hay, 
276;  withdrawn,  290. 

amendment  of  Mr.  Armstrong,  291 ; 
adopted,  291. 

amendment  of  Mr.  Biddle  to 
amendment  of  Mr.  Armstrong, 
292;   modified,  303  ;  adopted,  303. 

substitute  of  Mr.  Temple,  303 ;  re- 
jected, 303. 

amendment  of  Mr.D.  X.  White, 303; 
rejected,  303. 

substitute  of  Mr.  Campbell,  303; 
withdrawn,  304. 

amendment  ot  Mr.  Cuyler  to 
amendment  of  Mr.  Armstrong, 
309;  adopted,  310. 

amendment  of  Mr.  D.  N.  White, 
310;  modified,  310;  adopted,  310. 

amendment  of  Mr.  Cuyler,  310; 
adopted,  310. 

substitute  of  Mr.  Campbell,  310 ; 
withdrawn,  310;  renewed,  315; 
rejected,  310. 

amendment  of  Mr.  Buckalew,  310; 
rejected,  312. 

amendment  of  Mr.  Cassidy,  312; 
withdrawn,  314. 

amendment  of  Mr.  Bartholomew  to 
amendment  of  Mr.  Cassidy,  313; 
withdrawn,  314. 

substitute  of  Mr.  Alricks,  314 ;  re- 
jected, 315. 

remarks  on,  by — 

Mr.  Alricks 314 

Mr.  Armstrong 273,  290,  296,  314 

Mr.  Biddle 290,291 

Mr.  Boyd 288 

Mr.  Broomall 268 

Mr.  Buckalew 269,  277,  302,  303,  310 

Mr.  Campbell 305,  315 

Mr.  Carter 284 

Mr.  Cassidy 312,  313 

Mr.  Cuyler 279,380,315 

Mr.  Ewing 281,  283,  316,  317 

Mr.  Hanna    297 

Mr.  Hay 276 
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remarks  on,  bj'— 

Mr.  Hazzard 300 

Mr.  Littleton 286 

Mr.  MacVeagh 270 

Mr.  Minor 307 

Mr.  D.  W.  Patterson 278 

Mr,  J.  ISr.  Purviance...270,  275,  284,  296 

Mr.  J.  R.  Read 285,  286 

Mr.  Simpson 283 

Mr.  Temple 287,  302 

Mr.  Walker 311 

Mr.  Wherry 293 

Mr.  .J.  W.  F.White 308 

the  third  paragra^ih  as  amended 
agreed  to 316 

section  15.  All  judges  learned  in 
the  law,  except  Supreme  Court 
judges,  to  be  elected  by  the  elect- 
ors of  the  district — Governor  may 
remove,  etc.;  considered 317 

amendment  of  Mr.  Armstrong,  317  ; 
modified,  318;  withdrawn,  318. 

amendment  of  Mr.  Armstrong,  318; 
adopted,  319. 

amendment  of  Mr.  Darlington,  319  ; 
rejected,  319. 

the  section  as  amended  was  agreed 
to 319 

section  16.  Election  of  judges  by  the 
cumulative  system  of  voting; 
considered 319 

substitute  of  Mr.  Corson,  319 ;  as 
ameiided  adopted,  350. 

amendment  of  Mr.  J.  N.  Purviance 
to  amendment  of  Mr.  Corson,  323; 
adopted,  350. 

remarks  on,  by — 

Mr.  Bigler 322,  .382 

iMr.  Broomall 333,  334,  335 

Mr.  Buckalew 319,  320,  321 

Mr.  Dallas 327,  328 

Mr.  Darlington,  323,  324,  325,  326, 
327,  328. 

Mr.  MacVeagh 343,  345,  346,  348 

Mr.  Mann 329,331 

Mr.  Mitchell 340 

Mr,  Patton 338 

Mr.  Struthers 335 

Mr.  .1.  P.  Wetherill 337 

Mr.  Wright 336 

the  section  as  amended  was  agreed 
to 350 

section  17.    Relative  to  term  of  two 
or  more  judges  elected   at  one 

time;  considered 350 

the  section  was  agreed  to 350 

section  18.    The  compensation  and 
retiring  of  judges  ;  considered..  350 
amendment  of  Mr.   Bigler,   351 ; 
adopted,  351. 


Judiciary,  article  on — Continued. 

amendment  of  Mr.  Bartholomew, 

351 ;  adopted,  356. 
amendment  of  Mr.  Littleton,  356; 

adopted,  862. 
amendment  of  Mr.  .T.  N.  Purvi- 
ance, 3G2;  rejected,  362. 
amendment  of  Mr.  Darlmgton  to 
amendment  of  Mr.  .J.  N.  Purvi- 
ance, 362;  rejected,  362. 
amendment  of  Mr.  H.  W.  Smith, 

364;  rejected,  366. 
amendment  of  Mr.  J.M.  Wetherill, 
366;  adopted,  366. 
remarks  on,  by — 

Mr.  Armstrong 353,  359,  360,  365 

Mr.  Bartholomew 351 

Mr.  Curtin 358 

Mr.  Darlington 355,  356,  359 

Mr.  Littleton 356,  357 

Mr.  J.  N.  Purviance 364 

Mr.  H.  W.  Smith 363 

Mr.  Stewart 354 

Mr.  J.  P.  Wetherill 358 

the  section  as  amended  was  agreed 

to 366 

section  19.  The  residence  and  eligi- 
bility of  judges;  considered 366 

the  tirst  paragraph  was  agreed  to,  367 
amendment  of  Mr.  Davis  to  sec- 
ond paragraph 367 

adopted 368 

amendment  of  Mr.  Brodhead,  368; 

rejected,  368. 
amendment  of  Mr.  Patton,  368; 

rejected,  368. 
amendment  of   Mr.    Darlington, 

369;  rejected,  369. 
the  second  paragraph  was  agreed 

to 369 

section  20.     Relative  to  a  court  of 

chancery;  considered 369 

amendment    of   Mr.   Armstrong, 

370  ;  adopted,  370. 
the    section     as     amended     was 

agreed  to 370 

section  21.  No  duties  to  be  imposed 
upon  judges,  except  such  as  are 

iudicial;  considered 370 

the  section  was  agreed  to 370 

section  22.  Abolishing  registers' 
court  and  establishing  of  pro- 
bate courts  for  large  cities  ;  con- 
sidered   370 

amendment    of   Islv.   Armstrong, 

370 ;  adopted,  594. 
amendment    of   Mr.     Darlington 
(for  Mr.  Woodward)  to  amend- 
ment of  Mr.   Armstrong,  371 ; 
rejected,  376. 
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ainendment      of      Mr.     Ellis    to 

aniendinent  of  Mr.  Armstrong, 

37G;  adopted,  377. 
amendment  of  Mr.  Armstrong  to 

amendment  of  Mr.  Armstrong, 

377;     modified,    378;     adopted, 

379. 
amendment    of     Mr.    Ewing    to 

amendment  of  ]Mr.  Armstrong, 

379  ;  adopted,  384. 
amendment   of    Mr.    Alncks    to 

amendment  of  Mr.  Armstrong, 

384;  rejected,  38.5. 
amendment    of     Mr.    Ewing     to 

amendment  of  Mr.  Armstrong, 

385;  rejected,  385. 
amendment  of  Mr.  .T.  M.  Bailey  to 

amendment  of  Mr.  Armstr"iig, 

389;  rejected,  389. 
amendment  of  Mr.  DarlingNiu  to 

amendment  of  Mr.  Arm-^irong, 

386;  rejected,  387. 
amendment     of    Mr.    Eviiij;    to 

amendment  of  Mr.  Arms'ru.g, 

."87 ;  adopted,  3SS. 
amendment  of  Mr.  T>.  W.  I'atier- 

son  to  amendment  of  Mr.  Arm- 

sti'ong,  388;  rejected,  389. 
amendment    of   Mr.     Corbeti,    to 

amendment  of  Mr.  Armstrong, 

389 ;  adopted,  389 
amendment  of  Mr.  .T.  M.  Bailey  to 

amendment  of  Mr.  Armstrong, 

389 ;  rejected,  392. 
amendment    of   Mr.    Coclirin    to 

amendment  of  Mr.  Arins'.rong, 

392;  rejected,  394. 
amendment    of    Mr.     Turrell    to 

amendment  of  Mr.  Armstrong, 

394;  rejected,  394. 
amendment    of    Mr.    Dailington, 

395;  adopted,  .395. 
remarks  on,  Vj3' — 

Mr.  Alriclis."^ 384 

Mr.  Cochran 373,  .388,  390,  393 

Mr.  Ellis .376 

Jlr.  Newlin 381 

ISrr.  D.  W.  Patterson .374,  385 

Mr.  Temple .382,  383 

the  section  as  amended  was  agreed 

to 395 

section  23.    The  style  of  all  process 
to    be    "the     Commonwealth    of 

Pennsylvania;"  considered 406 

the  section  was  agreed  to 406 

section  24.    Vacancies  to   be  tilled 

b\"  Governor;  considered  406 

the  section  was  agreed  to 407 

section  2.5.     Relative  to  abolishing 
district  courts  ;  considered 407 


Judiciary,  article  on — Continued 

amendment  of  Mr.  Ellis,  407  ;  with- 
drawn, 408. 

amendment  of  Mr.  Landistoam  iiid- 
ment  of  Mr.  Ellis,  407;  >  'M-.- 
drawn,  408. 

the  section  was  not  agree'l  to.     

section  26.  To  abolish  the  oflfii-e  of 
associate  judge  ;  considered       

amendment  of  Mr.  S.  A.  Pnrvi ;  ice, 
408;  modified,  411;  adopted.   428. 

amendment  of  Mr.  Wherr-  to 
amendment  of  Mr.  S.  A.  Pnivi- 
ance,  411;  withdrawn,  417;  re- 
nevved,  426;  rejected,  426. 

amendment  of  Mr.  Fnlton  to 
amendment  of  ■Mr.  S  A.  Pnrvl- 
ance,  417;  rejected,  426. 

amendment  of  Mr.  Darlington  to 
amendment  of  Mr.  S.  A.  Pnrvi- 
ance,  427  ;  rejected.  427. 

amendment  of  Mr.  Bowman,  428; 
adopted,  429. 

amendment  of  Mr.  Landistoam.>nd- 
ment  of  Mr.  Bowman,  428:  re- 
jected, 429. 

remarks  on,  by — 

Mr.  Baer 

Mr.  Pjeebe 

Mr.  Bigier 

Mr.  C.  A.  Black 

Mr.   Bowman  416, 

Mr.  Bnckalevv 

Mr.  Clark 

Mr.  D'rlington 42.3, 

Mr.  De  France 

Mr.  Fnlton 411, 

Mr.  Kaine 

iMr.  Landis 

Mr.  Lawrence 4.3.3, 

Mr.  M'Mnrray 420,  421, 

Mr.  Metzgar^ 

Mr.  S.  A.  Purviance 409,  423, 

Mr.  Wherry 410,  421, 

Mr.  Wright 422, 

the  section  as  amended  was  agreed 
to 

section  27.  All  laws  relatins  to 
courts  to  be  general  and  of  uni- 
form operation  ;  considered 

the  section  was  agreed  to 

section  28.  To  provide  for  a  general 
system  of  practice;  considered 

amendment  of  Mr.  Broomall,  436; 
adopted,  441. 

amendment  of  Mr.  Bartholomew  to 
amendment  of  Mr.  Broomall,  438; 
rejected,  441. 

amendment  of  Mr.  Worrell,  441; 
rejected,  442. 


408 
408 


415 
432 
431 

425 
428 
429 
417 
424 
414 
4.32 
430 
431 
434 
422 
412 
428 
429 
423 

4.34 


4.35 
4.35 
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Judiciary,  article  on — Continued. 
remarks  on,  by — 

Mr.  Bowman 435 

Mr.  Boyd 439 

Mr.  Dallas 440 

Mr.  Darlington 437,  438 

Mr.  Hanna 439 

Mr.  Worrell 441 

the    section  as  amended    was    not 

agreed  to 442 

section  29,    Judges  of  the  several 
courts  to  reduce  the  whole  opinion 
and  charge  to  writing ;  considered,  442 
amendmentof  Mr.  Dallas, 443;  with- 
drawn, 443. 

the  section  was  not  agreed  to 443 

sect,ion  30.    Relative  to  applications 

for  change  of  venue  ;  considered...  443 
amendment  of  Mr.  S.  A.  Purviance, 
443 ;  withdrawn,  443. 

the  section  was  not  agreed  to 444 

section  31.  Relating  to  reporters  of 
decisions  of  Supreme  Court;  con- 
sidered   444 

amendment  oi  Mr.  MacVeagh,  444; 
adopted,  444. 
'    amendment  of  Mr.  Darlington,  444; 
adopted,  444. 
the    section    as   amended  was  not 

agreed  to 444 

section  32.  Parties  by  agreement  in 
civil  cases  can  dispense  with  trial 

byjury  ;  considered 444 

amendment  of  Mr.  Newlin,  444  ;  re- 
jected, 464. 
amendmentof  Mr.  Landis  to  amend- 
ment of  Mr.   Newlin,  355 ;   with- 
drawn, 464. 
amendmentof  Mr.  Boyd,  464  ;  with- 
drawn, 467.  ' 
amendmentof  Mr.  Biddle  to  amend- 
ment of  Mr.   Boyd,  466;  accept- 
ed, 467. 
amendment  of  Mr.  Broomall,  467 ; 

adopted,  470. 
remarks  on,  by — 

Mr.  Alricks 464 

Mr.  Bartholomew 451 

Mr.  Broomall 466 

Mr.  Boyd 460,  461 

Mr.  ClaVk 467,  469 

Mr.  Cuyler 461,  462 

Mr.  Darlington 465 

Mr.  Gibson 453 

Mr.  Hazzard 453,  455 

Mr.  Lear 459 

Mr.  Newlin 451,  457,  462 

Mr.  J.  W.  F.  White 456,  457 

the  section  as   amended    was    not 

agreed  to 470 

reconsideration  refused 486 


Judiciary,  article  on — Continued. 

new  section  proposed  by  Mr.  Dallas: 
to  provide  for  phonographic  re- 
porter to  each  of  the  courts  of  Phil- 
adelphia; considered 470 

amendment  of  Mr.  Boyd,  473;  re- 
jected, 474. 

amendment  of  Mr.  Cuyler,  474;  re- 
jected, 474. 

remarks  on,  by — 

Mr.  Dallas 471 

the  section  was  not  agreed  to 474 

new  section  proposed  by  Mr.  Corson 
relative  to  a  written  charge  of  the 
court;  considered 474 

remarks  on,  by — 
Mr.  Corson 474 

the  section  was  not  agreed  to 484 

new  section  proposed  by  Mr.  Cuyler 
relative  to  establishment  of  nisi 
pritts  courts  in  Philadelphia  ;  con- 
sidered   484 

remarks  on,  by — 

Mr.  Cuyler 484,  485 

the  section  was  not  agreed  to 485 

Judiciary  article,  as  amended  on  sec- 
ond reading 486 

Jury,  trial  by,  to  remain  inviolate 676 

remarks  on,  by — 

Mr.  De  France 676,  677 

Mr.  Dodd 678 

Mr.  Gibson 681 

Mj-.  J.  W.  F.  White 683,  684 

Jury  trial  in  civil  cases,  to  dispense 
with 444 

remarks  on,  by — 

Mr.  Alricks 464 

Mr.  Bartliolomew 451 

Mr.  Broomall 466 

Mr.  Boyd 460,  461 

Mr.  Clark 467,  469 

Mr.  Cuyler 461,  462 

Mr.  Darlington  405 

Mr.  Gibson 453 

Mr.  Hazzard 453,  455 

Mr.  Lear 459 

Mr.  Newlin 451,  457,  462 

Mr.  J.  W.  F.  White 456,  467 

K. 

Kaine,    Daniel,    delegate    XXVth 
district: 
resolutions  submitted  by — 
to  provide  for  re-printing   Hop- 
kins' memorial 52 

to  limit  debate 241 

statement  relative  to  re-printing  of 
Hopkins'  meimorial 52 
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Kaine  Daniel — Continued. 
incidental  remarks  bj%  73,   81,  86, 
125,  131,  136,  110,  150,  157,  160,  162, 
163,  189,  228,  231,  232,  253,  254,  259, 
260,  201,  318,  351,  433,  435,  443,  444, 
474,  489,  557,  559,  594,  597,  598,  606, 
607,  610,  683,  733,  734,  737,  756,  774, 
776,  777. 
remarks  by — 
on  the  division  of  the  Supreme 

Court 75 

on  the  location  of  the  Supremo 

Court 83 

on  the  election  of  judges  of  court 
of  common  pleas,  114,  128,  129, 
130. 
on  the  powers   of  the  judiciary, 
147,  148. 

on  limiting  debate 241 

on  abolishing  the  office  of  associate 

judge 430 

on  the  Declaration  of  Rights. ..659,  661 
Knioht,  Edward   C,   del.  at  large 
from  Pliiladelphia  : 

leave  of  absence  granted  to 135 

incidental  remarks  hy,  311,  504,  532, 

544,  601. 
remarks  by — 
on  the    industrial    interests   and 
the  usury  law,  500,  507,  509,  510, 
511,  519,  521,  531,  533. 
on  establishing  legal  rates  of  inter- 
est  568,  569,  572,  573 

L. 

XiAMBERTON,  ROBERT  A.,  delegate  at 
large  : 
resolution  submitted  by — 
returning  thanks  for  invitation  to 
attend  examination  of  soldiers' 

orphans 694 

incidental  remarks  bj' 53,701 

remarks  by — 
on  the  election  of  judges  of  Su- 
preme Court  by  districts 54 

liancaster  county,  petitions  of  citizens 

of,  in  favor  of  prohibitory  license, 

554,  599. 

petitions  of  citizens  of,  asking  for 

recognition  of  Almighty  God  in 

Constitution 554,  600 

Landis,  Augustus   S.,  del.  XXIst 
district : 

leave  of  absence  granted  to 555 

incidental  remarks  by,  407,  408,  695, 

749,  759. 
remarks  by — 
on   the  powers  of   the  Supreme 

Court 21,  24 

on  abolishing  the  office  of  associ- 
ate judge 431 


Laavrence,  George  V.,  del.  at  large : 
petition  presented  by — 
from  citizens  of  Washington  co., 
asking   for  recognition  of   Al- 
mighty God  in  Constitution 554 

report  made  by — 
from  the  delegates  at  large,  tilling 

seat  of  Mr.  M'Allister 397 

resolution  submitted  by — 

to  censure  absent  members 558 

incidental  remarks  by,  27,  47,   192, 

504,  505,  558,  560,  600,  768. 
remarks  by — 

on  limiting  debate 244 

on  abolishing  the  office  of  associate 

judge 433,  434 

Learning,  J.  F.,  of  Philadelphia,  com- 
munication from,  relative  to  trades' 

union,  strikes,  etc 318 

Lear,  George,  delegate  Yllth   dis- 
trict : 

leave  of  absence  granted  to 600 

incidental  remarks  by 537,  778 

remarks  by — 
on  dispensing  with  trial  by  jury 

in  civil  cases 459 

on  validity  of  existing  charters 
having  no  bona  fide  organiza- 
tion   583,  587 

on  stockholder's  election,  of  in- 

corpoi-ated  companies 606 

on  interference  with  the  free  exer- 
cise of  the  right  of  suffrage 672 

on  the  comjsensation  of  members, 

697,  698. 
on  the  freedom  of  the  printing 
press 717,723 

Lilly,  William,  delegate  at  large  : 
incidental  remarks  by,  7,  38,  74,  114, 
136,  153,  161,  253,  259,  267,  208,  269, 
299,  359,  366,  367,  394,  396,  417,  444, 
489,  505,  537,  557,  559,  501,  563,  504, 
577,  580,  591,  593,  594,  595,  597,  600, 
601,  602,  010,  627,  631,  644,  058,  674, 
695,  699,  700,  708,  735,  739,  741,  743, 
759,  778,  780. 
remarks  by — 

on  the  death  of  Mr.  M'Allister 105 

on  the  compensation  of  officers  of 

Philadelphia  courts 186,  193 

on    resolution    to    adjourn    sine 

die 189,  190 

on  limitation  of  charters  of  corpor- 
ations to  twenty  years 608 

Littleton,  William   E.,  delegate 
Hid  district, 
incidental  remarks  by,  359,  360,  361, 
305,  597. 
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LittIjEton,  William  E. — Continued. 
remarks  by — 
on  the  compensation  of  officers  of 

the  Philadelphia  courts 184 

on    the    establishment  of  police 

courts 286 

on  the  compensation  and  retiring 

of  judges 350,357,301 

Loan  associations — {See  Building  and) 
Luzerne   county,   petition  of  citizens 
of,    asking-    for   recognition   of  Al- 
mighty God  in  the  Constitution 3 

isr. 

MacConnell,  Thomas,  del.  XX II Id 
district : 
petition  presented  by — 

from  citizens  of  Allegheny  coun- 
ty, asking  for  recognition  of  Al- 
mighty God  in  Constitution 446 

report  made  by — 
from    Committee  on    Declaration 

of  Rights 295 

incidental  remarks  by,  40,  74,  81,  82, 
80,  112,  104,  173,  182,  214,  228,  277, 
302,  304,  365,  360,  308,  38(5,  403,  404, 
431,  437,  440,  448,  569,  580,  001,  003, 
COO,  060,  071,  074,  733,  730,  730,  755, 
758,  750,  770,  774,  775,  777,  778. 
remarks  by — 
on  the  election  of  judges  of  Su- 
preme Court  by  districts 56 

on  the  establishment  of  probate 

court 224 

on  resolution  relati%'e  to  the  print- 
ing of  the  Convention 250 

on  the  liability  of  franchises,  ttc, 

of  corporations  to  execution 627 

on  the  Declaration  of  Rights 646 

MacVeagh,  Wayne,  delegate  Xllth 
district : 

leaves  of  absence  granted  to   91,  555 

incidental  remarks  by,  228,  231,  232, 
233,  234,  268,  260,  272,  332,  334.  342, 
354,  443,444,  464,  509,  551,  552,  553, 
remarks  by — 
on  the  removal  of  indictments  to 

Supreme  Court 233 

on  resolution  relative  to  the  print- 
ing of  the  Convention 248 

on  the  election  of  judges  by  the 
cumulative    system   of    voting, 
343,  345,  346,  348. 
on   industrial    interests    and    the 

usury  law 544 

M'Allister,  Hugh  N.,  delegate  at 
large  : 
death  of,  announced  by  the  Presi- 
dent, Mr,  Meredith 02 

on  motion  of  Mr.  Curtin,   Conven- 
tion adjourned  out  of  res^Ject 92 


M'Alltster,  Hugh  Ts.— Continued. 

prayer  of  Mr,  Curry  alluding  to 
death  of 93 

resolutions  of  Mr,  Curtin  on  death 
of,  94;  unanimously  adopted,  109. 

remarks  on  death  of,  by — 

Mr,  Alricks 97 

Mr.  Armstrong 98 

Mr.  J,  M.  Bailey 102 

Mr.  Bigler ". 96 

Mr.  Carter 101 

Mr.  Cochran 108 

Mr.  Curtin 94 

Mr.  Lilly 105 

Mr.  Mann 108 

Mr.  Mantor 107 

Mr.  Patton 104 

Mr.  Purman 105 

Mr.  Andrew  Reed 101 

Mr.  Simpson 106 

Mr,  W.  H,  Smith 106 

Mr.  Stanton 107 

Mr.  Harry  White 103 

Mr.  Woodward 99 

resolution  adopted  by  Committee 
on  SnfTrage,  Election  and  Repre- 
sentation, on  death  of 109 

appointment  of  committee  to  attend 
funeral 133 

resolution  to  print  proceedings  on 
death  of,  in  memorial  form 135 

incidental  remarks  on,  by — 

Mr.  Carter ". 136 

Mr.  Darlington 135 

Mr.  Kaine 136 

Mr,  Lilly 136 

report  of  committee  filling  seat  of...  397 
M'Clean,  William,  delegate  XXth 
district : 

leave  of  absence  granted  to 555 

petition  presented  by,  from  citizens 
of  Gettysburg,  Adams  county, 
asking  for  recognition  of  Almighty 
God  in  Constitution 1.35 

incidental  remarks  by.  ...316,  .325,  505,  757 
M'CuLLOCH,  John,  delegate  XXI Id 
district : 

leave  of  absence  granted  to. 742 

M'MuRKAY,    John,    del.    XXYIIth 
district : 

leave  of  absence  granted  to 741 

incidental  remarks  by 121 

remarks  by — 
on  abolishing  the  office  of  associ- 
ate jutlge 420,421,  422 

Mann,  John  S.,  delegate  XVI th  dis- 
trict : 

report  made  by — 

from  Committee  on  Religious  and 
Charitable  Societies 253 
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Mann,  John  S. — Continued. 
resolutions  submitted  by — 

relative  to  hours  of  sessions 30(5 

to  amend  ruIeVII 747 

incidental  remarks  by,  72,  334,  357, 
3!t0,  394,  401,  402,  4S1,  485,  552,  595, 
599,  (500,  626,  775,  779. 
remarks  by — 

on  the  death  of  Mr.  M'Allister 109 

on  creating  additional  law  judges,  158 
on  the  compensation  of  officers  of 

the  Philadelphia  courts 199 

on  the  election  of  judges  by  the 

cumulative  systena    of  voiing, 

329,  331. 
on  industrial  interests   and    the 

usury  laws 546,  547 

on  the  liability  of  franchises,  etc. ; 

of  corporations  to  execution,  614, 

615,  621. 
on  the  Declaration  of  Rights 664 

Mantob,  Frank,  delegate  XXIXtli 
digtrict : 

leave  of  absence  granted  to 342 

resolution  submitted  by — 

relative  to  adjournment 742 

incidental  remarks  b^^ 558,  568 

remarks  by — 
on  the  death  of  Mr.  M'Allister....    107 
on  the  compensation  of  officeis  of 

Philadelphia  courts 200 

on  the  compensation  of  members,  701 
Manufactories,  to  provide  regulations 

for 557 

Married  women  to  have  same  rights 

over  i^roperty  as  if  not  married 758 

Members  of  the  Convention,  pay  of — 

(See  Compensation  of.) 
Memorials  (see  petitions)  of  citizens  of 
Philadelphia,   asking  for  the  re- 
cognition of  Almighty  God  in  the 

Constitution 3 

of  citizens  of  Franklin  counts^  of 

similar  import 3 

of  citizens  of  Allegheny  county,  of 

similar  import 73.  446 

Meredith,  William  M.,  delegate  at 
large  : 
announces  death  of  Mr.  iM'Allister,    92 
in  ab.sence  of,  appoints  Mr.  Walker 

President  p?'o  <em 446,  554 

Metzger,  John  G.,  delegate  XVth 
district : 

leave  of  absence  granted  to 600 

telegram  from,  explaining  absence,  599 
rfemarks  by — 
on  abolishing  the  office  of  associ- 
ate judge , 412 


Mine  owners  and  operators,  to  pro- 
vide for  an  equitable  assessment 

of  benefits  in  favor  of 562 

Mines,  to  provide  for  regulation  of 551 

Mining  schools,  to  provide  for  estab- 

lishinent  of. 550 

Minor,  Samuel,  delegate  XXIXth 
district  : 

leave  of  absence  granted  to 695 

incidental  remarks  by 565,  610 

remarks  by — 
on    the    establisliment  of   police 

courts 307 

on  the  drawing  of  warrants  for 
the  pa3'ment  of  printer  to  the 

Convention 404 

Mitchell,  Lewis  Z.,  del.  XXVIth 
district : 

incidental  remarks  by 83,  756 

remarks  by — 
on  the  election  of  judges  bj''  the 

cumulative  sj'stem  of  voting 340 

Mott,    Henry  S.,   delegate   Xlllth 
district : 

leave  of  absence  granted  to 246 

incidental  remarks  by 550 

Murphy,  D.  F.,  Official  Reporter,  res- 
olution to  pay 342 

N. 

Xewlin,  James  W.  M.,  delegate  1st 
district  : 
reports  inade  by — 
from  Committee  on  Printing,  rela- 
tive to  binding  of  Journal  and 

Debates 53 

from  Committee  on  Rules,  relative 
to  daily  sessions  of  the  Conven- 
tion   695 

resolution  submitted  by — 
relative  to   binding  Debates  and 

Journals 561 

incidental  remarks  b3%  53,  180,  186, 
381,  405,  444,  445,  464,  560,  561,  678, 
683,  695,  761,  766. 
remarks  by — 
on  the  establishment  of  prol)ate 

court 381 

on  dispensing  with  trial  by  jury 

m  civil  cases 451,  457,  462 

on  the  Declaration  of  Rights 662 

on  interference  with  the  free  ex- 
ercise of  the  right  of  suffrage, 
673,  674,  675. 
on  the   freedom  of  the   printing 

press 723 

NiLES,   Jerome  B.,  delegate  XVIth 
district  : 
leave  of  absence  granted  to 742 
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NiLES,  Jerome  B. — Continued. 
resolution  submitted  by — 
to  grant  use  of  Hall  to  Women's 

Centennial  association : 396 

incidental  remarks  by,  41,  149,  161, 
197,  215,  216,  259,  302,  321,  322,  368, 
401,  436,  443,  451,  460,  485,  511,  535, 
574,  579,  595,  667,  737. 
remarks  by — 
on  providing  for  separate  judicial 

districts 157 

on  removal  of  indictments  to  the 

Supreme  Court 239 

Nisiprius  courts,  to  provide  for  estab- 
lishment of,  in  Philadelphia 484 

remarks  on,  hy — 

Mr.  Cuyler 484,485 

Nobilitj^  Legislature  not  to  confer  any 

title  of. 758 

Northami^ton  county,  petition  of  citi- 
zens of,  asking  for  recognition  of 
Almighty  God  in  the  Constitu- 
tion      52 

O. 
Officers  of  Corporations,  election 

of. 592 

remarks  on,  b}^ — 

Mr.  Buckalew 604 

Mr.  Darlington G05,  607 

Mr.  Lear qqq 

Officers,  article    relative    to    county, 

township  and  borough 774 

[See  County,  e^c] 
Oyer  and  terminer,  no  commission  of, 

to  be  issued 755 

P. 
Palmer,  Gideon  W.,  delegate  Xlllth 
district  : 
petition  presented  by — 
from  citizens  of  Luzerne  county, 
aslving  for    recognition    of   Al- 
mighty God  in  Constitution 3 

Palmer,  Henry  W.,  delegate  Xlllth 
district : 

leave  of  absence  granted  to 246 

incidental  remarks  by,  201,  202,  209, 

676,  695,  752. 
remarks  by — 
on   the  powers  of  the  Supreme 

Court 20 

on  the  compensation  of  the  offi- 
cers of  the  Philadelphia  courts,   199 
Paper,  resolution  relative  to  accounts 

for 252 

Patterson,    David     W.,     delegate 
JXtli  district  : 
petition  presented  by — 
from  citizens  of  Lancaster  county, 
asking    for    recognition   of  Al- 
mighty God  in  Constitution 599 


Patterson,  David  W .—Continued. 
incidental  remarks  by,  82,  166,  206, 

385,  389,  438,  634,  655,  776. 
remarks  by — 
on  the  location  of  the  Supreme 

Court 84 

on  the  compensation  of  officers  of 

the  Philadelphia  courts 186 

on  the    establishment   of   police 

courts 278 

on  the  establishment  of  probate 

courts 374 

Patterson,  Thos.  H.   B.,  delegate 
XXIIId  district  : 
incidental  remarlcs  by,  579,  609,  610, 

638,  G68,  761,  780,  781. 
remarks  by — 
on  the  recognition  of  Almighty 

God  in  the  Constitution 763,  767 

Patton,  Joseph  G.,  delegate  XlVth 
district: 
petitions  presented  by — 
from  citizens  of  Bradford  county, 
asking  for  recognition    of    Al- 
mighty   God    in    Constitution, 
135,  600. 
froin    citizens    of    Susquehanna 

county,  of  similar  import 554 

resolution  submitted  by- 
relative  to  debtors'  exemption 513 

incidental  remarks  by. ..112,  242,  368,  600 
remarks  by — 

on  the  death  of  Mr.  M'Allister 104 

on  the  powers  of   the  Supreme 

Court 137 

on  the  election  of  judges  by  the 

cumulative  system  of  voting....  338 
on  the  industrial  interests  and  the 

usury  law 527 

People,  all  power  inherent  in  the 669 

Petitions — {See  Memorialfi. ) 
from   citizens  of    Luzerne   county, 
asking   for    recognition    of    Al- 
mighty God  in  the  Constitution...      3 
from  citizens  of  Venango  county,  of 

similar  import 3 

from  citizens  of  Indiana  countj',  of 

similar  import 3 

from  citizens  of  Westmoreland  co., 

of  similar  import 3 

from  citizens  of  Susquelianna  co., 

of  similar  import 52,  554 

from  citizens  of  Northampton  co., 

of  similar  import 52 

from  J.  Fisher  Learning,  relative 
to  trades'  unions,  strikes,  sale  of 

stocks,  <fec 318 

from  citizens  of  Allegheny  county, 
asking  for  recognition  of  Al- 
mighty God  in  Constitution,  446, 
513,  599. 
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Petitions — Coniinued. 

from  citizens  of  Butler  county,  of 
similar  import 513 

from  citizens  of  Lancaster  county, 
of  similar  import 554,  399 

from  citizens  of  Pliiladelphia,  of 
similar  import 554 

from  citizens  of  Washington  county, 
of  similar  import 554 

from  citizens  of  Cliester  county,  in 
favor  of  partial  female  suffrage....  555 

from  citizens  of  Franklin  county, 
askingforrecognition  of  Almighty 
God  in  the  Constitution 599 

from  citizens  of  Jefferson  county,  of 
similar  import 599 

from  citizens  of  Bradford  county,  of 

similar  import COO 

Philadelphia,  memorial  of  citizens  of, 
asking  for  recognition  of  Al- 
mighty God  in  the  Constitution, 
3,  73,  5"^54. 

courts  of,  to  detail  judges  to  hold 
criminal  courts 216 

compensation  of  officers  of  courts 
of 193 

remarks  on,  by — 

Mr.  Alricks 204 

Mr.  Armstrong 207 

Mr.  Biddle 206 

iVlr.  Cuyler 201 

Mr.  Darlington 203 

Mr.  Lill\^ 193 

Mr.  Mantor 200 

Mr.  Mann 199 

Mr.  II.  W.  Palmer 190 

Mr.  J.  N.  Purviance 194 

Mr.  J.  R.  Read 193 

Mr.  Struthers 210 

Mr.  Temple 195 

Mr.  D.  X.  White 205 

Mr.  W^orrell 199 

vesting  of  judicial  power  in 166 

remarks  on,  by — 

Mr.  Bartholomew  167 

Mr.  Biddle 174 

Mr.  Campbell 109,  170,  171 

Mr.  Cassidy 178 

]\rr.  Cuyler ISO 

Mr.  Ellis 108 

Mr.  Hanna 170,  171 

Mr.  MacConnell 176 

Mr.  Simpson 172,  173 

]\rr.  Turrell 177 

Mr.  J.  M.  Wethenll 181 

Police  courts,  establishment  of 257 

{See  section  14,  Judiciary  article.) 
Practice  in  the  courts,  to  provide  for 
a  general  system  of. 435 


Practice  in  the  courts,  &c. — Continued. 

remarks  on,  by — 

Mr.  Bowman 435 

Mr.  Boyd 439 

Mr.  Dallas 440 

Mr.  Darlington 437,  438 

Mr.  Hanna 439 

Mr.  Worrell 441 

Printer  to  the  Convention,  resolution 
relative  to  drawing  warrants  for 
IDay  of 397 

remarks  on,  by — 

Mr.  Broomail 448 

Mr.  Hay 397,  398,  399,  404,  406,  446 

Mr.  Minor 404 

Mr.  J.  N.  Purviance, 399 

Mr.  Harry   White,   400,  401,  402, 

406,  447. 
Mr,  J.  W.  F.  White 446 

incidental  remarks,  by — 

Mr.  Baer 402,  404 

Mr.  Boyd 398 

Mr.  Buckalew 399 

Mr.  Cochran 449 

Mr.  Corson 405 

Mr.  Darlington 403 

Mr.  Gibson 405 

Mr.  Guthrie 403 

Mr.  MacConnell 403,  104,445,  448 

Mr.  Newlin 405 

Mr.  Niles 401,  402 

Mr.  A.  Reed 404 

Mr.  Temple 403 

Printing  press,  declaratory  of  the  free- 
dom of 688 

remarks  on,  by — 

Mr.  Dallas 688,  689,  690 

Mr.  Gibson 720,  722,  723 

Mr.  Gowen 730 

Mr.  Lear 717,  723 

Mr.  Newlin 723 

Mr.  J.  W.  F.  White 728,  729,  730 

Prisoners,  to  be  bailable  by  sufficient 

sureties 755 

Probate  courts,  establishment  of. 370 

remarks  on,  by — 

Mr.  Alricks 384 

Mr.  Cochran 373 

Mr.  Ellis 376 

Mr.  Newlin 381 

Mr.  D.  W.  Patterson 374 

Mr.  Temple 382,  383 

PuGHE,  Lewis,  delegate  Xlllth  dis- 
trict : 

incidental  remarks  b^' 485 

PuKMAN,  Andrew  A.,  delegate  at 
large : 

leave  of  absence  granted  to 318 

incidental  remarks  by 232,  233,  254 
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PuRMAN,  Andrew  A. — Continued. 
remarks  by — 

on  the  death  of  Mr.  M'AUister 105 

on  removal  of  indictment  to  Su- 
preme Court 233 

PuRA'iANCE,  John  N.,  del.  XXVIth 
district : 
petition  presented  by — 
from  citizens  of   Butler  county, 
asking   for   recognition   of  Al- 
mighty God  in  Constitution 135 

resolution  submitted  by — 

relative  to  death  of  Cliief  Justice 

Ciiase 188 

incidental  remarks  by,  110,  127,  159, 
185,  220,  221,  241,  243,  245,  258,  267, 
275,  277,  317,  318,  319,  323,  343,  3G0, 
362,  367,  434,  463,  512. 
remarks  bj' — 
on  the  powers  of  the    Supreme 

Court 4 

on  the  compensation  of  officers  of 

Philadelphia  courts 194 

on  the  establishment  of  courts  of 

probate 219 

on  the  election  of  justices  of  tiie 

peace 270 

on   tlie    establishment    of   police 

courts 275,  284,  296 

on  the  compensation  and  retiring 

of  judges 364 

on  the  drawing  of  warrants  to  pay 

the  Printer  to  the  Convention...  399 
on  industrial    interests    and  the 

usury  law 528 

PtJRviANC'E,    Samuel,    A.,    delegate 
XXIIId  district  : 

leave  of  absence  gi-anted  to 91 

resolution  submitted  by — 

to  limit  debate 742 

incidental  remarks  by,  407,  408,  417, 
443,  699,  742,  743,  773,  774,  775,  776, 
779. 
remarks  by — 
on  abolishing  the  office  of  asso- 
ciate judge 409,  423,  428 

on  the  limitation  of  debate 745 

Q. 
Quorum,  prolonged  debate  relative  to 

want  of 539-543 

want  of 554,594 

resolution  to  secure  attendance  of, 

542 ;  adopted,  562. 
resolution  to  amend  rule  XLI,  re- 
lative to,  rejected 604 

R. 

Patio    for    Judicial    Districts— 
(See  Section  4,  Judiciary  Article.) 


Read  John,  R.,  delegate  lid  district: 
incidental  remarks  by,  71,  183,  187, 

215,  309,  313,  738. 
remarks  by — 
on  the  compensation  of  officers  of 

the  Philadelphia  courts 193 

on    tlie  establishment    of  police 

courts 285 

Reed,  Andrew,  delegate  XXth  dis- 
trict : 
incidental  remarks  by,  155,  161,  182, 
183,  404,  428,  429,  490,  557,  735,  775, 
779. 

Registers'  court,  abolishment  of 370 

Registry  and    countersigning   of  all 
notes  or  bills,   general    banking 

laws  to  provide  for 628 

Religious  and    Charitable  Societies, 

report  of  Committee  on 253 

Resolutions  : 
to  pay  W.  W.  Harding  for  paper....    28 
to  re-print  the  Hopkins   memorial,    32 
relative  to  pay  and  mileage  of  mem- 
bers   52,  695 

relative  to  binding  of  the  Journal 

and  Debates 53,  561 

relative  to  death  of  Mr.  M'AUister,    93 
relative  to  death  of  Chief  Justice 

Cha.se 188 

relative  to  sini  die  adjournment, 
189,  518. 

relative  to  limiting  debate 24,  742 

relative  to  sessions  of  the  Conven- 
tion   246,396,556,  690 

relative  to  Convention  printing 247 

to  pay  the  Official  Reporter 342 

to  grant  use  of  Hall   to  Women's 

Centennial  a.ssociation 396 

relative  to  debtors  exemption 513 

relative  to  absentees 542 

to  censure  absent  members 558 

to  amend  rule  XLI 561 

to  direct  special  committee  on  pay 
of  members  to  report  on  compen- 
sation of  officers 603 

relative  to  restoration  of  Independ- 
ence Hall  and  Square 644 

tendering  thanks  of  Convention  for 
invitation  to  attend  examination 

of  soldiers'  orphans 694 

relative  to  adjournment 742 

relative  to  Saturday  sessions 747 

to  amend  rule  VII 747 

Revision,  court  of,  proposition  to  pro- 
vide for 112 

Reynolds,    James  L.,    delegate   at 
large  : 

leave  of  absence  granted  to 742 

Ross,   George,  delegate    Yllth  dis- 
trict: 
incidenta  1  remarks  b}- 473,777,  n9 
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Rules,  Committee  on,  report  of 605 

Rule  XLTIId  offered,  542;  adopted,...  562 

resolution  to  amend  X LI 501 

resolution  to  amend  YII 747 

RussEi^L,  Samuel L.,  delegate  XXIst 
di.strict  : 
communication  presented  b^',  from 
citizens  of  Bedford,  inviting  Con- 
vention to  meet  in  that  borough      3 
incidental  remarks  by 443,  595 

S. 
Salaries    of  members — (See    Com- 
pensation of. ) 
Searches  and  seizures,  the  people  to 

be  secure  from 733 

Sessions  of  the   Convention,   resolu- 
tions relative  to 21*3,  306,  556,  600 

report  of  Committee  on  Rules,  rela- 
tive to... 695 

SiiARPE,    J.     M'DowELL,     delegate 
XlXth  district: 
incidental  remarks  by. ..81,  612,  613,  614 
remarks  by — 
on  the  loc.ition  of  the  Supreme 

Court 84 

on  the  freedom  of  the  printing 

press 724,  726 

Simpson,  J.   Alexander,    delegate 
ITth  district : 

leave  of  absence  granted  to 555 

incidental  remarks  by,  67,   68,   69, 

261,709,  71(5,  732. 
remarks  b^- — 

on  the  death  of  Mr.  M'Allister 106 

on    the  powers  of  the  Supreme 

Court 139 

on    the    establishment    of  police 

courts 283 

on  industrial    interests  and    the 

usurj'law 537 

Smith,    Henry    G.,  delegate    IXth 
district : 
incidental  remarks  hj,  7,  668,  671, 

687,  729,  761. 
remarks  by — 
on    the    powers  of  the  Supreme 

Court 14,     16 

on  the  freedom  of  the  printing 

press 711,  714 

Smith,  Henry  W.,  delegate  Ylllth 
district  : 

incidental  remarks  by 215,  755 

S3IITH,    William    H.,    delegate    at 
large : 

incidental  remarks  by 709,  733 

remarks  by — 

on  the  death  of  Mr.  M'Allister 105 

on  the  powers  of  the    Supreme 
court 25 


Smith,  William  H. — Continued. 
remarks  on,  by — 
on  establishing  legal  rates  of  in- 
terest   565,  566, 

on  the  Declaration  of  Rights 

on  the  compensation  of  member.s, 
Societies,   Religious  and   Charitable, 

report  of  Committee  on 

Soldiers'  orphans,  invitation  extended 

to  be  present  at  examination  of 

Specie  payments,  suspension  of,  rela- 
tive to 

Stanton,   M.  Hall,  delegate    Hid 
district  : 
communication  presented  by — 
from  JNIrs.  E.  11.  Hutter,  inviting 
Convention  to  attend  examina- 
tion of  soldiers'  orphans 

memorial  presented  by — 
from  citizens  of  Philadelphia,  ask- 
ing for  the   recognition   of  Al- 
mighty God  in  Constitution 

incidental  remarks  by,  45,  118,  128, 

473,  oaiS,  594,  595,  743. 
remarks  by — 

on  the  death  of  Mr.  M'Allister 

Stewart,  John,  del.  XlXth  di.strict : 
memorial  presented  by — 
from  citizens  of  Franklin  county, 
asking  for  recognition  of    Al- 
mighty God  in  Constitution...  3, 
incidental  remarks  b}'-,  16,  154,  195, 

355,  356,  436,  661,  734,  750,  751. 
remarks  by — 
on  the  powers  of  common  pleas 

judges 

on  the  compensation  and  retiring 

of  judges 

Stockholders,  individual  liability  of, 
remarks  on,  by — 

Mr.  Carey 

Stritthers,  Thomas,   del.   XXXth 
district : 
report  made  by — 
from  Special  Committee  on  Com- 
pensation of  Members  dissent- 
ing from  the  majority 

incidental  remarks  by,  150,  163,  164, 

294,  551,  550,  737. 
remarks  by — 
on  the  compensation  of  offlcers  of 

the  Philadelphia  courts 

on  the  election  of  judges  by  the 

cumulative  system  of  voting.... 

on  the  industrial  interests  and  the 

usury  law 

Suffrage,  Election  and  Representa- 
tion, Committee  on,  resolution 
adopted  by,  on  death  of  Mr.  M'Al- 
lister  


574 
656 
700 

253 

694 

028 


694 


107 


>99 


151 


354 
589 


589 


'10 


210 
335 
548 


109 
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Suffrage,  Election,  &c. — Continued. 
report  from  Committee  on,  relative 

to  ratification  of  amendments 693 

report  from  Committee  on,  on  elec- 
tion boards  and  contested  elec- 
tions   773 

Suffrage,  interference  with  free  exer- 
cise of  right  of 070 

remarks  on,  by — 

Mr.  Cassidy 675,  676 

I.Ir.  Ouyler 673,  674,  675 

Mr.  Dallas 672 

Mr.  Darlington 670,  671 

Mr.  Lear 672 

Mr.  Newlin 073,  674,  675 

Suffrage,   partial  female,  petition  of 
citizens  of  Chester  county  in  favor 

of. 554 

Supreme  Court,  election  of  judges  of, 

by  districts 86 

powers  of  the — {See  Judiciary  Arti- 
cle.) 
Susquehanna  county,  petition  of  citi- 
zens of,  asking  for  recognition  of  Al- 
mighty God  in  the  Constitution,  52,  554 

T. 

Taxation,    foreign    insurance    com- 
panies to  be  subject  to,  same  as  those 

incorporated  bj'' this  State 031 

Temple,  Benjamin  L.,  delegate  Illd 
district : 

leave  of  absence  granted  to 600 

resolution  submitted  by — 

relative  to  Saturday  sessions 747 

personal  explanation  to  Mr.  Wor- 
rell      38 

incidental  remarks  by,  7,  8,  10,  13, 
36,  285,  286,  299,  303,  314,  317,  361, 
379,  381,  403,  724,  750,  756. 
remarks  by — 
on  the  powers  of   the  Supreme 

Court 37,38 

on  the  compensation  of  officers  of 

the  Philadelphia  courts 195 

on    the    establishment  of   police 

courts •. 287,  312 

on  the  establishment  of  probate 
courts,  382,  383,  386,  387,  389. 
Treason  or  felony,  no  person  to  be  at- 
tainted by  Legislature 757 

TuRKELL,  William  J.,  del.  XlVth 
district: 

leave  of  absence  granted  to 600 

incidental  remarks  by,  114,  183,  215, 
216,  244,  260,  203,  266,  390,  393,  394, 
403,  485. 

U. 

Usury  laws,  remarks  on,  by — 

Mr.  Broomall 528 


Usury  laws — Continued. 
remarks  on,  by — 

Mr.  Carey 490,  530,  531,  532,  533 

Mr.  Dunning 545 

Mr.  Ewing 504 

Mr.  Hazzard 534,  536,  547 

Mr.  Heverin 536 

Mr.  Knight,  506,  507,  509,  510,  511, 

519,  521,  531,  533. 

Mr.  MacVeagh 544 

Mr.  Mann 546,547 

Mr.  Patton 527 

Mr.  J.  N.  Purviance 528 

Mr.  Simpson 537 

Mr.  Struthers 548 

Mr.  .1.  P.  Wetherill,  523,  524,  520, 

527,  530. 

V. 

Venango  county,  petition  of  citizens 
of,  asking  for  recognition  of  Al- 
mighty God  in  Constitution 3 

Venue,  relative  to  applications  for 
change  of. 443 

W. 

Walker,  John  H.,  delegate  at  large  : 

appointed  President  pro  tern 416,  554 

comunications  presented  by — 
from  mayor  of  Allentown,  invi- 
ting Convention  to  meet  in  said 

city 513 

from  Mr.  Gowen,  resigning  his 
position  as  a  member  of  the  Con- 
vention   773 

incidental  remarks  by,   124,  155, 
166,  312,  343,  697. 
remarks  by — 
on  the  powers  of  common  pleas 

judges 153 

on  the  establishment  of  probate 

coui-ts 225 

on  the  establishment    of   police 

courts 311 

Washington  county,  petition  of  citi- 
zens of,  asking  for  recognition  of 
Almighty  God  in  Constitution 554 

Westmoreland  county,  petition  of  cit- 
izens of,  of  similar  import 3 

Wetherill,  John  M.,  delegate  Xth 
district  : 
incidental  remarks  by,  178,  212,  248, 
253,  261,  366,  562. 

remarks  by — 
on  the  appointment  of  prothono- 
taries  of  the  several  courts 213 


INDEX. 


815 


Wetherill,  John  Prick,  delegate 
at  large  from  Philadelphia  : 
report  made  b}' — 
from  Committee  on  Suftrage,Elec- 
tion  and   Representation,    rela- 
tive to   ratification  of  amend- 
ments    6^3 

incidental  remarks  by,  53,  505,  506, 

570,  571,  574,  594. 
remarks  by — 
on  the  election  of  judges  of  the 

Supreme  Court  by  districts 61 

on  the  election  of  judges  by  the 

cumulative  system  of  voting 337 

on  the  compensation  and  retiring 

of  judges 358 

on  the  industrial  interests  and  the 

usury  law 523,  524,  526,  527,  530 

on  individual  liability  of  associa- 
tions  638,  6:» 

Wherry,  Samuel,  M.,  del.  XlXth 
district: 
incidental  remarks  by,  141,  155,  222, 
229,  248,  259,  261,  320,  417,  467,  742, 
744,  779,  781. 
remarks  by — 
on  the  powers  of  oommon  pleas 

judges • 155 

on   the    establishment   of  police 

courts 293 

on  abolishing  the  oflSce  of  associ- 
ate judge 410,421,429 

White,  David  N.,  delegate  at  large  : 
petition  presented  by — 
from  citizens  of  Allegheny  coun- 
ty, asking  for  recognition  of  Al- 
mighty God  in  Constitution 446 

incidental  remarks  bj',  42,  184,  186, 
189,  245,  303,  304,  310,  391,  635,  674, 
738,  761,  767,  769,  778. 
remarks  by — 
on  the  compensation  of  officers  of 

the  Philadelphia  courts 205 

White,  Harry,  delegate  at  large; 

leave  of  absence  granted  to. 695 

resolutions  submitted  by — 

relative  to  absentees M2 

relative  to  hours  of  sessions 55<v 

incidental  reniarksby,  7,  51,  91,  133, 
159,  187,  216,  239,  250,  267,  294,  342, 
343,  368,  389,  407,  5Cf9,  551,  552,  553, 
5.5S,  556,  557,  559,  565,  590,  591,  594, 
595,  598,  601,  603,  611,  612,  613,  615, 
616,  637,  645,  659,  747,  748,  773,  737, 
742,  743,  744. 
remarks  by — 

on  the  death  of  Mr.  M'Allister 103 

on  the  resolution  for  sine  die  ad- 
journment.   190 

on  limiting  of  debate 241 

52— Vol.  IV. 


White,  Harry — Continued. 
remarKs  on,  by — 

on  the  printing  of  the  Convention  249 

on  the  drawing  of  warrants  for 
the  payment  of  Printer  to  the 
Convention 400,  401,  402 

on  establishing  legal  rates  of  in- 
terest  571,  572,  573 

on  validity  of  existing  charters 
having  no  bona  fide  organiza- 
tion  580,  581 

on  the  absorption  of  capital  by  cor- 
porations   62S 

White,  John  W.  F.,  del.  XXIIId 

district : 

personal  explanation  of  absence 599 

incidental  remarks  by,  173,  245,  2S7, 

310,  358,  451,  557,  577,  578,  595,  656. 
remarks  by — 

on  the  election  of  judges  court  of 
common  pleas 139,  140,  141 

on  the  printing  of  the  Convention,  250 

on  the  establishment  of  police 
courts 808 

on  the  drawing  of  warrants  for 
payment  of  Printer  to  Conven- 
tion   446 

on  dispensing  with  trial  by  jury 
in  civil  cases 456,  457 

on  validity  of  existing  charters 
having  no  bona  fide  organiza- 
tion   585,  586 

on  the  inviolability  of  the  trial  by 
jury 683,  684 

on  the  freedom   of  the  printing 

press 728,  829,730 

Woodward,    George  W.,  delegate 

at  large : 

leave  of  absence  granted  to 240 

report  made  by — 

from  Committee  on  Private  Cor- 
porations   191 

incidental  remarks  by,  42,  44,  45,  69, 

78,  79,  219,  224,  228,  234,  616,  631, 

642. 
remarks  by — 

on  the  death  of  Mr.  M'Allister 99 

on  the  powers  of  the  Supreme 
Court 47 

on  the  establishment  of  courts  of 
probate 217,226 

on  the  removal  of  indictment  to 
Supreme  Court 2.3-5 

on  the  liability  of  franchises,  <fec., 
of  corporations  to  execution, 
617,  618,  620. 

on  individual  liabilitj'^  of  associa- 
tions   635,  63€ 

on  limiting  of  debate 74* 

on  the  recognition  of  Aluaighty 
God  in  the  Constitution 763,  764 
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WoRRELT.,     Edward     R.,    delegate 

IVth  district: 
,.  inc^idental   remarks   b}',  7,  81,  3s8, 
505,  631,  634,  780. 
remarks  by — 
on  the  powers  of   the    Supreme 

Court 12,     14 

on  the  compensiation  of  the  offi- 
cers of  Philadelphia  courts IW 

on  uniformity  of  practice  in  the 

,  courts "*"*' 

on    building    and     loan    associa- 
tions  632,  633 

Wright,  Calkb  E.,  delegate  Xlllth 
district : 
leave  of  absence  granted  to 695 


Wright,  Calkb  V^,^C(mtinued. 
resolution  submitted  by— 
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